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BIGB^ENS  et  aL  T.  STOKES. 


(Gommmi  Fteas  of  New  Ymfk  CUty  and  Ooonty,  Oenwal  Term.  April  2, 18M.) 

ApPBAT.— PaUTT  AaORIBTED. 

Wbere  an  Interlocatory  judgment  1b  entered,  oTermltng  a  deinurrer 
to  a  co\J»terclaim,  and  on  tbe  trial  defendant  abandons  bis  oonnterolalin, 
and  final  Judgment  Is  entered  for  dlamtgsal  of  the  OMttplaint  tndy,  plaiu- 
tUE  la  not  agsriered  by  tbe  interlocutory  Judgment 

Appeal  from  city  court,  general  term. 

Action  by  Philip  Blershenk  and  others  against  William  E.  D. 
Stokes  to  recover  for  work,  lahor,  and  services  and  materials  alleged 
to  have  been  rendered  and  furnished  at  defendant's  request.  From 
a  judgment  of  the  city  court  (26  N.  Y.  Supp.  88)  aflSrming  a  judg- 
ment dismissing  the  complaint,  plaintiffs  appeal.  AfQrmed. 

Argued  before  BOOKSTAVEB,  BISOHOPP,  and  PBYOB>  JJ. 

Henry  Cotqwr,  for  appellants. 
Ernest  HaU,  for  respondent 

BISCHOFF,  J.  The  complaint  was  for  work,  labor,  and  services 
performed,  and  materials  furnished,  at  defendant's  request,  and  the 
answer,  besides  general^  denying  the  allegations  of  the  complaint, 
interposed  as  a  counterclaim  a  claim  for  damages  alleged  to  have 
accrued  to  defendant  out  of  plaintifTs'  unauthoii^  filing  of  a  notice 
of  lien  claimed  pursuant  to  the  provisions  of  the  mechanic's  lien  law. 
Laws  1883,  c.  3i2.  A  demurrer  to  the  counterclaim  was  sustained 
at  special  term,  but,  on  appeal  to  the  general  term  of  the  court  be- 
low, was  overruled.  Def  Adant  thereupon  caused  final  judgment 
in  his  favor  to  be  entered  upon  the  decision  of  the  general  term. 
Upon  appeal  to  this  court  tinat  judgment  was  reversed  as  unau- 
thorized, the  proper  judgmoit  upon  a  decision  overruling  a  de- 
murrer to  part  of  an  answer  being  an  interlocutory  one.  Biershenk 
V.  Stokes  (Com.  PI.  N.  Y.)  18  N.  Y.  Supp.  854.  Pursuant  to  the 
directions  in  the  judgment  of  this  court,  an  interlocutory  judgment 
overruling  the  demurrer,  and  granting  plaintiffs  leave  to  reply  to 
v.28N.Y.B.no.l — 1 
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the  connterclalzn  on  payment  of  costs,  was  therenpon  entered  at 
general  term  of  the  court  below.  With  the  conditions  of  the  leave 
granted  them,  plaintifiFs  never  complied,  and  no  reply  to  the  counter- 
claim was  ever  served,  so  that,  at  the  time  when  this  action  was 
reached  for  trial  in  the  court  below,  the  counterclaim,  assuming 
it  to  have  been  valid  as  such,  stood  admitted,  except  as  to  the 
amount  of  defendant's  alleged  damages.  On  the  trial  it  appeared 
unchallenged  (and  from  cadence  which  plaintiffs  had  themselTes 
adduced)  that  the  work,  labor,  and  services,  and  materials  for  which 
they  sought  to  recover  hi  this  action  were  perfoimed  and  furnished 
by  them  under  a  contract  In  writing  which  they  had  made  therefor 
with  one  Owen  Cumiskey,  a  subcontractor  of  Squire  &  Whipple, 
with  whom  the  defendant  had  contracted  for  the  construction  of 
certain  buildings.  It  further  appeared  from  plaintiffs'  own  show- 
ing, and  from  documentary  evidence  adduced  by  them,  that  the 
oiL(y  contract  they  had  with  the  defendant  was  one  by  which 
the  latter  had  agreed  to  withhold  f2,70a  of  the  amount  which 
would  accrue  to  Squire  &  Whipple  under  his  contract  with 
them,  and  to  apply  the  sum  so  to  be  withheld  towards  the  payment 
of  plaintiffs'  claim  against  Cumiskey  upon  completion  of  the  work 
undertaken  by  the  former.  When  plaintiffs  rested,  defendant's 
counsd  moved  that  the  complaint  be  dismissed  for  a  failure  of  proof, 
and  because  of  a  fatal  variance  between  the  complaint  and  the 
proof.  The  trial  Justice,  intimating  his  concurrence  in  the  views 
ezpreaaed  by  defendant's  counsel,  thereupon  offered  to  allow  plain- 
tiffs to  withdraw  a  juror  and  to  apply  for  an  amendment  of  the  com- 
plaint.  Plaintiffs'  counsel,  howev^,  without  asking  for  an  amend- 
ment of  the  complaint  to  conform  to  the  proof,  declined  to  avail 
himself  of  the  offer  made.  Thereupon  the  complaint  was  dismissed. 
Judgment  for  dismissal  of  the  complaint  was  entered  in  defendant's 
favor,  from  which  plaintiffs  appealed  to  the  general  term  of  the 
court  below,  where  it  was  affirmed  (26  N.  Y.  Supp.  88),  and,  from 
the  judgment  of  aArmance^  plaintifliB  have  again  appealed  to  this 
court 

Observing  the  rule  that  the  recovery  must  In  every  case  be 

secundum  allegata  et  probata  (Bomeyn  v.  Sickles,  108  T.  650, 
15  N.  E.  698),  it  is  indisputable  that  the  ruling  of  the  trial  court  in 
granting  the  motion  of  defendant's  counsel  for  dismissal  of  the 
complaint  was  correct  The  cause  of  action  which  appeared  from 
the  evidence  was  widely  different  from  the  cause  of  action  alleged 
in  the  complaint,  and  was  susceptible  of  widely  different  defenses. 
There  was,  therefore,  not  only  a  variai^ce  between  the  complaint 
and  the  proof,  and  an  entire  failure  of  proof,  but  the  cause  of 
action  alleged  was  disproved.  Arnold  v.  Angell,  62  N.  T.  508. 
Xor  can  appellants,  on  this  appeal,  secure  a  review  of  the  inter- 
locutory judgment  of  the  general  term  of  the  court  below,  which 
overruled  their  demurrer  to  defendant's  counterclaim.  Section  3192 
of  the  Code  of  Civil  Procedure  provides  that  section  1294  shall  be 
applicable  to  appeals  from  the  city  court  to  this  court,  and  section 
1294  confers  the  right  of  appeal  only  upon  a  party  or  parties 
"aggrieved."    How  can  the  app^ants  be  said  on  this  appeal  to  be 
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*^ggrieved"  by  the  interlocutory  jndgment?  Preeumably  acting 
upon  the  Buggeetion  of  this  court,  on  the  occasion  of  the  first  ap* 
peal,  that  the  facts  relied  <ai  in  the  answer  do  not  constitute  a 
proper  connterclalm  in  this  action,  defendant  abandoned  his  countar- 
claim  on  the  trial  No  proof  of  his  alleged  damages  was  made  or 
offered  on  the  trial,  and  no  pert  of  the  relief  awarded  to  defendant 
by  the  interlocutory  judgment  is  included  in  the  judgment  appealed 
from.  By  the  abandonment  of  his  counterclaim  on  the  trial,  and 
the  entry  of  final  judgment  for  dlBmissal  of  the  complaint  only,  de- 
fendant has  waived  whatever  rights  were  secured  to '  him  by  the 
interlocutory  judgment  Appellants  have,  therefore,  no  cause  for 
complaint  To  constitute  error  for  which  a  jndgment  will  be  re* 
versed,  it  must  appear  that  the  error  operated  to  the  appealing 
party's  prejudice  or  disadvantage.  In  so  far  as  the  judgment  ap* 
pealed  from  omifs  all  award  to  defmdant  upon  his  counterclaim 
it  is  in  appellants'  favor.  Hughes  v.  Stickey,  13  Wend.  280;  Idley 
r.  Bowen,  11  Wend.  227;  Beid  v.  Banderheyden,  5  Cow.  719;  Hall 
V.  Brooks,  89  N.  Y.  33;  Steele  v.  White,  2  Paige,  478;  Kellett  v. 
Hathbun,  4  Paige,  102;  Kelly  v.  Israel,  11  Paige,  147;  Hackley  v. 
Hope,  *43  N.  Y.  123;  Bush  t.  Bank,  48  N.  Y.  659.  Judgment  af- 
ftrmed,  with  costs.    All  concur. 


(7  MIsc  Rep.  662.) 

WHITE  T.  BAI/PA, 
(Common  Pleas  of  New  York  01t7  and  Oount7t  General  Tom.  April  2, 1804) 

Afpbal— To  ComiT  or  Appbalb. 

An  application  for  leave  to  appeal  to  tbe  court  of  appeals  must  state 
the  question  of  law  tt  desires  to  bare  reviewed;  and  that  question  mnst 
be  <»ie  not  onlv  of  tmpcwtance,  but  which  has  never  heea  adjudicated 
the  court  of  appeals. 

(Syllabus  by  the  Court; 

Action  by  Eliza  W.  White  against  Jose  Balta  for  rent    A  judg- 
ment in  favor  of  plaintiff  was  affirmed  on  appeal  (27  N.  Y.  Supp. 
902),  and  defendant  moves  for  leave  to  appeal  to  the  court  of  ap-  ' 
peals.  Denied. 

Argued  before  DALY,  0.  J.,  and  BISGHOFF  and  PBYOB,  JJ. 

Jones  &  Gk>Tin,  for  the  motion. 
Olcott  ft  Olcott,  opposed. 

FBYOB^  J.  The  motion  is  reprehensible.  It  asks  the  privilege 
of  an  appeal  to  the  court  of  appeals  from  a  Judj^ent  of  this  court 
affirming  the  jndgment  of  the  dhitrict  court  for  a  sum  less  than  a 
hundred  dollars.  The  action  was  for  a  month's  rent  of  a  storeroom, 
and,  upon  the  trial,  only  issues  of  fact  were  in  controversy.  It 
is  not  pretended  in  the  moving  papers  that  the  case  involves  any 
question  of  law  at  all,  much  less  one  "which  ought  to  be  reviewed  by 
the  conrt  of  appeals."  0>de,  §  191,  snbd.  3.  Does  counsel  suppose 
that  our  highest  tribunal  is  instituted  for  the  purpose  of  entertain- 
ing anew  the  petty  wrangles  of  the  district  court?    And  why 
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ahoald  we  be  vexed  by  mch  frivolous  and  fotlle  motions?  An  ap- 
irflcation  for  leave  to  talce  a  cause  to  the  court  of  appeals  must 
state  the  question  of  law  it  desires  to  have  reviewed;  and  that 
qnestion  mnst  be  one  not  onlj  of  importance,  bat  which  has  never 
been  adjudicated  by  the  court  of  appeals.  A  proportion  which  no 
lawyer  will  dispute  la  not  a  question  of  law.  Motion  denied,  with 
|10  casta    All  concur. 


BIGENBLL  v.  SPIEB. 
(CommoB  Fleas  of  New  York  Olty  and  Oomity,  Genefal  Term.  April  S^  18M.) 

ActifHi  by  Hour  O.  Blduidl  against  Gilbert  M.  Spier,  Jr..  as  receivo'  of 
the  Vertical  Tube  Boiler  Company.  A  Jtidgment  In  Cavor  ot  plaintiff  was 
affirmed  (27  N.  Y.  Snpp.  3S6),  and  defradant  moves  for  leave  to  appeal  to  the 
court  of  appeals.  Denied. 

Argued  before  DALY,  a  J.,  and  BISCHOFF  and  PBYOB,  JJ, 

John  O.  O'Connor,  ftir  appellant 
Bollard  A  Shannon,  for  resp<mdent. 

PER  CURIAM.  The  question  of  law  for  reTlew  la  not  stated,  nor  can  It 
be  dlKOTpred  In  the  movinfr  papers.  White  r.  Balta  (hetewlth  decided)  28 
N.  Y.  Sapp.  3.  Motion  denied,  with  ¥10  costs. 


<31  Abb.  N.  0.  100;  7  Misc.  Rep.  582.) 

GINDRB  et  al.  v.  KBAN. 

(Common  Fleas  of  New  York  City  and  County,  Equity  Ttxm.   Uarch,  18M.) 

1.  Factors  and  Brokers — Drl  Crbdbre:  Agbkt. 

The  liability  of  a  del  credere  agent  to  hla  principal  for  goods  sold  Is 
that  of  a  surety,  only,  and  the  purchaser  is  the  primary  debtor. 

S.  Sahb — Cotmsa  or  DBALiira  to  Affect  ORiomAi.  CoTrrRAcr. 

The  fact  that  a  del  cred«'e  agent,  at  times,  remitted  for  goods  sold  by 
blm  before  the  price  became  due  from  the  purchaser,  does  not  show 
such  a  course  of  dealing  between  him  and  his  principal  as  ^11  alter  the 
original  relation,  and  render  the  agent  primarily  liable  tor  goods  sold  by 
him,  where  the  prbudpal  Instructs  him  to  moke  no  mon  remittances  be- 
tan  matnrity. 

Action  by  Claude  Gindre  and  others  against  Cyrus  Y.  Kean,  as 
assignee  for  the  benefit  of  creditors  of  Edward  M.  Benjaniin,  to  re- 
cover moneys  collected  by  defendant,  subsequent  to  the  assignment 
by  him  for  the  benefit  of  creditors,  on  account  of  goods  sold  by  the 
assignor  as  a  del  credere  agent  for  plaintifEs.  Judgment  for  plain- 
tiffs. 

Stephen  Van  Wyck,  for  plaintiffs. 

J.  Hampden  Dou^erty,  for  defendant 

BIBOHOFF,  J.  Pursuant  to  Gindre  ft  Go.'8  proposition  of  April 
24, 1889,  and  accepted  by  Benjamin  on  the  7th  of  May  following,  the 
former  were  to  consign  the  silks  of  their  manufacture  for  sale;  the 
latter  to  receive  a  commission  of  6  per  cent  upon  the  sales,  for  guar- 
anty, storage,  insurance,  and  all  other  expenses.  That  tiiis  consti- 
tuted the  parties  principal  and  factor  respectiv^y  is  clear  and  con- 
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ceded.  Gindre  &  Co.'s  right,  therefore,  to  repossess  thewselTes  of 
the  goods  consigned  and  remaining  unsold  at  the  time  of  Benjamin's 
assignment,  and  to  insist  upon  payment  to  themselyes  of  all  moneys 
remaining  at  the  time  unpaid  from  the  purchasers  upon  all  sales 
effected  by  Benjamin  for  their  account  before  his  assignment,  and 
to  recover  from  Benjamin^  assignee  the  specific  moneys  received  by 
him  from  the  purchasers  on  account  of  such  sales,  is  indisputable, 
upon  abundant  authority.  2  Kent,  Comm.  (lAcy's  Ed.)  p.  623,  etc.; 
Baker  t.  Bank,  100  N.  T.  31, 2  N.  E.  462;  Wallace  t.  Castle,  14  Hun, 
106;  ConverseviUe  Co.  v.  Chambersburg  Woollen  Cd.,  Id.  609;  Dono- 
van V.  Coonell,  3  How.  Pr.  (N.  S.)  525;  Manufacturing  Go.  v.  Lincoln 
(Com.  PI.  N.  Y.)  11 N.  T.  8upp.  75.  It  remains,  therefore,  to  consider 
whether,  by  the  course  of  dealing  adopted  by  the  parties,  they  had  so 
far  modified  or  changed  their  original  agreement  that  their  relation, 
upon  a  sale  of  the  consigned  goods,  was  divested  of  its  fiduciary  char- 
acter, and  converted  into  the  ordinary  one  of  creditors  and  debtor. 
Bank  v.  Hubbell,  117  N.  Y.  384,  22  N.  E.  1031. 

Benjamin's  credere  liability  was  wholly  independent  of  any 
duly  which  devolved  upon  him  as  factor.  As  factor,  merely,  it  wm 
his  duty,  upon  receipt  of  moneys  for  his  principals*  account,  to  remit 
the  specific  moneys  paid  him,  and,  until  remittance,  to  keep  the  mon- 
eys distinct  and  separate  and  apart  from  his  own.  Before  payment 
to  him,  his  principals  could  at  any  time  elect  to  revoke  his  agency, 
and  insist  upon  payment  from  the  purchasers  to  themselves.  That 
he  was  answerable  for  the  purchase  price,  under  his  del  credere 
agreement,  in  the  event  of  the  purchaser's  default  in  payment,  did 
not  operate  to  deprive  his  principals  of  the  right  to  insist  upon  per- 
formance of  his  duty  as  foctor.  Kotwithstanding  the  del  credere 
agreement,  the  purchaser  continued  to  be  the  princiiMils*  primary 
debtor,  the  factor's  liability  under  such  an  agreement  being  that  of 
a  surety  only.  The  principals  could  therefore  pursue  their  remedies 
against  the  purchaser  while  the  purchase  price  remained  unpaid  to 
the  factor,  or  against  the  factor  for  the  moneys  paid  him  for  their 
account,  and  were  not  confined  to  the  del  credere  agreement,  if  re- 
mittance of  the  purchase  price  was  omitted.  2  Kent,  Comm. 
(Lacy's  Ed.)  p.  624;  Stoiy,  Ag.  §  83,  note  4;  Thompson  t.  Peikins, 
S  Mason,  232,  Te6.  Gas.  No.  13,972;  Mannfacturinff  Co.  t.  Lincohi 
(Com.  PI.  N.  Y.)  11  N.  Y.  Supp.  75. 

It  is  contended  for  defendant  that  the  course  of  dealing  between 
Gindre  &  Co.  and  Benjamin  had  so  far  altered  their  original  agree- 
ment that,  upon  a  sale  of  the  consigned  goods  by  Benjamin,  he  be- 
came liable  to  his  principals  at  once  for  payment,  at  fixed  times  and 
at  fixed  prices,  without  r^ard  to  the  credits  upon  which,  or  the 
prices  at  which,  the  sales  were  made,  and  that,  under  this  arrange- 
ment, Benjamin  was  constituted  the  primary  debtor.  Upon  the 
"Tidence,  however,  I  am  unable  to  agree  with  the  learned  counsel  for 
the  defendant  that  Benjamin  was  accountable  to  Oindre  &  Co.,  upon 
a  sale  by  him,  at  prices  other  than  those  at  which  the  consigned 
g;oods  were  sold.  It  was  claimed  for  defendant  that  one  Molson,  an 
employe  of  Benjamin,  was  authorijted  by  Gindre  &  O.,  whenever  a 
Bale  was  about  to  be  effected,  to  detemine  the  prices  to  be  returned 
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and  acconnted  for  bj  Benjamin  to  Gindre  &  Oo^  and  that  the  prices 
8o  detemiined,  in  many  instances,  differed  from  the  prices  at  which 
Benjamin  had  actually  add,  sometimes  being  greater,  and  at  other 
times  less;  and  testinumy  was  adduced  which  tends  to  show  that 
Holson  had  assomed  to  act  as  stated.  The  evidence  is,  however,  in- 
sofficient  to  show  that  Gindre  &  Co.  had  invested  Holson  with  snch 
authority,  or  tliat  they  knew  of  any  difference  in  the  prices  obtained 
and  returned  by  Benjamin,  and  so  that  Gindre  &  Co.  had  ratified 
Molson'e  acts,  or  acquiesced  in  his  exercise  of  authority.  The  acts 
and  declarations  of  an  assumed  agent,  alone,  are  incompetent  to  bind 
the  alleged  principal;  and,  in  the  absence  of  proper  evidence,  I  can- 
not assume  that,  in  the  course  of  his  buranesa  doings  with  Gindre 
&  Co.,  Benjamin,  either  with  or  without  the  knowled^  or  sanction  of 
his  principals,  acted  repngnantiy  to  the  duty  which  is  ordinarily  de- 
TolTOd  upon  a  factor  or  other  agent,  namely,  to  account  to  his  princi- 
pals for  the  money  actually  received  or  agreed  to  be  paid  him  upon 
a  sale  of  the  consigned  goods.  I  shall  therefore  dismiss  from  my 
further  consideration,  in  the  determination  of  the  question  liti^rated 
in  this  action,  the  aUeged  fact  that  Benjamin  was  accountable  to 
Gindre  &  Co,  whenever  a  sale  of  the  consigned  goods  was  ^ected  by 
him  at  prices  fixed  between  them  either  before  or  contemporaneously 
with  the  sale,  whether  or  not  those  were  the  prices  actually  realized. 

It  now  remains  to  consider  whether  Benjamin  was  accountable  to 
Gindre  &  Co.  for  the  purchase  price  of  the  goods  sold  in  advance  of 
actual  payment  by  the  purchaser  to  him,  or  before  expiration  of  tiie 
credit  allowed  upon  the  sale.  It  appears  that,  in  the  course  of  their 
business,  Benjamin  kept,  and  from  time  to  time  rend«%d  to  Gindre 
ft  Co.,  both  an  account  sales  and  an  account  current.  The  account 
sales  was  rendered  at  least  once  in  every  month,  and  as  often  as  Ben- 
jamin thought  the  aggregate  amount  of  the  sales  made  warranted 
it.  This  account  sales  matured  30  days  after  the  expiration  of  the 
particular  month  in  which  the  several  sales  were  made.  Upon  ma- 
turity of  the  account  sales,  Benjamin  remitted  to  Gindre  &  Co.  the 
mone^  actually  received  by  him  upon  sales  made  by  him,  and  snch 
for  which  his  liability  had  become  definitive,  under  his  del  credei*e 
agreement,  upon  the  purchaser's  default,  less  the  amount  of  his  com- 
missions; and  for  some  time,  also,  he  remitted  for  such  of  the  sales  in 
which  the  credits  allowed  to  purchasers  had  not  yet  expired,  and  the 
purchase  prices  had  not  yet  been  paid,  deducting  fdr  these,  besides 
bis  commissions,  a  discount  for  the  advances.  The  rmittances 
were  debited  by  Benjamin  to  Gindre  &  Co.  in  the  account  current, 
and  they  were  credited  therein  for  the  purchase  prices  paid  to  Benja- 
min, and  for  such  monc}^  as  accrued  from  him,  under  his  dd  credere 
agreement,  for  the  purchase  prices  remaining  unpaid  at  the  ^pira- 
tion  of  the  credits  allowed.  Because  of  the  anticipatory  remit- 
tances, it  is  urged,  the  agreement  is  inferable  that  Benjamin  was 
bound  to  remit  to  Gindre  &  Co.,  at  fixed  times,  without  regard  to 
payments  to  him  or  the  terms  of  the  sales  effected  by  him,  and  that 
thus  he  was  primarily  liable  for  the  purchase  price  whenever  a  sale 
was  made  by  him.  Hence,  it  is  further  urged,  Gindre  &  Co.  muat 
share  with  other  creditors  of  Benjamin  in  the  distribution  of  the 
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as^gned  estate,  and  have  no  rights  In  the  proceeds  of  the  sales  of 
tiieir  umsigned  gooda  which  are  superior  to  those  of  general  cred- 
itors. The  inquiry  now  is  pertinent  was  it  Benjamin's  duty  to  re- 
mit before  payment  of  the  purchase  price  to  him,  or  before  the  cred- 
its allowed  upon  salffl  e£Fected  by  him  had  expired  and  the  purchas* 
era  were  in  default?  Turning  to  Gindre  &  Go.'s  proposition  of  April 
24, 1889,  they  say  to  Benjamin: 

"Xou  wUl  charge  as  with  the  costomaiy  discount  of  the  market,  which 
varies  from  five  to  six  prar  cent. '  accwdlng  to  the  values  ^v^  and  count 
that  you  will  only  charge  us  the  exact  value  given." 

I  do  not  regard  it  as  by  any  means  clear  that  Gindre  &  Co.  thereby 
Intended,  or  that  Benjamin  thereby  understood,  or  was  justified  in 
understanding,  that  it  was  obligatory  upon  him,  even  if  so  required 
by  Gindre  &  Co.,  to  discount  the  account  sales  and  remit  accordingly. 
But,  however  that  may  be,  it  is  indisputable  that  the  agency  created 
by  the  proposition  and  acceptance  was  revocable  at  the  pleasure  of 
Gindre  &  Co.  They  could,  therefore,  at  any  time,  with  Benjamin's 
approval,  alter  the  terms  of  the  agency,  and,  as  altered,  continue  it 
On  January  22, 1892,  Gindre  &  Go.  wrote  to  Benjamin: 

"In  future,  we  do  not  wish  to  pay  you  any  Interest.  In  consequence,  please 
do  not  make  any  remittances  to  us,  except  at  maturity  of  account  of  sales, 
only  for  the  sum  that  yon  find  due  us  at  the  time.  We  will  refuse  an  re- 
mittances made  under  other  condition b." 

To  which  Benjamin  replied  on  February  5th  following: 

"I  understand  you  to  say  that  you  only  want  a  remittance  when  there  is 
that  amount  to  jour  credit,  and  that  you  do  not  want  the  account  of  sales 
discounted.  I  bad  contemplated  sending  you  two  or  three  thousand  pounds 
sterling  to-day,  which  X  regret  not  doing  on  account  of  your  letter  not  at 
lowing  it" 

Here,  then,  we  have  Gindre  &  Go.'s  explicit  repudiation  of  Benja- 
min's obligation  to  rmit,  except  as  factor,  for  moneys  actually  re- 
ceived  upon  sales  for  his  prindpals'  account,  and  for  such  further 
amounts  as  would  accrue  from  liim,  as  surety,  under  his  del  credere 
agreement,  and  his  acquiescence  therein.  Any  inference,  therefore, 
which  is  sought  to  be  drawn  from  the  course  of  business,  to  the 
effect  that  Benjamin  became  primarily  liable  for  the  purchase  price 
upon  a  sale  by  him,  is  plainly  repugnant  to  the  facts  in  evidence. 
Thus,  the  case  at  bar  is  not  only  destitute  of  all  evidence  from  which 
it  may  be  made  to  appear,  either  ezpresdy  or  inferentlally,  that 
Gindiie  &  Co.  did  not  Intend  to  preserve  their  ri^ts  as  principals 
a|;atnst  Benjamin  as  th^r  factor,  and  against  the  purchasers  of  the 
consigned  goods,  bat  tiie  evidence  is  {dainly  incoiudstent  with  any 
snch  claim. 

The  principles  which  should  control  the  decision  of  the  case  at 
bar,  and  which  are  to  be  deduced  from  the  adjudged  cases,  are  that 
whenever  the  agreement  of  the  alleged  principal  and  factor,  what- 
ever they  may  style  th^selves  or  their  relation,  and  whether  the 
agre^ent  be  express,  or  only  inferable  from  the  course  of  bu^ess, 
cl«uiy  manifests  an  intention  that  the'aUeged  factor  shall  become 
d^nitiTely  and  primarily  liable  upon  a  sale  for  the  purchase  price  of 
the  goods  consi^ied,  it  is,  in  l^fal  effect,  a  sale  by  the  alibied  prin- 
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cipal  to  the  alleged  factor,  oat  of  vhich  arises  the  ordinary  relation 
of  creditor  and  debtor.  The  liability  of  the  alleged  factor  under 
such  an  agreement  is  repugnant  to  that  of  a  mere  agent,  whose  duty 
to  T&Dxit  is  commensnrate  only  with  the  amoant  of  the  nwney  which 
he  has  actually  received  upon  a  sale  for  his  principal's  account  Ex 
parte  White  (In  re  Nevill)  6  Ch.  App.  397;  afftrmed  by  the  house  of 
lords,  sub  nom.  Towle  v.  White,  21  Wkly.  Kep,  465;  also  cited  at 
length  in  the  text  of  Benjamin  on  Sf^es  (section  598), — relied  upon 
by  defendant's  counsel,  is,  upon  the  principle  stated,  distinguishable 
from  the  case  at  bar.  There  it  appeared  that  the  consignee  was  per- 
mitted to  manipulate  the  goods  oonngned  to  suit  the  pnrpoMs  of 
his  trade;  that  he  was  to  be  liable  upon  a  sale  by  him  at  fixed  rates, 
IrrespectiTe  of  the  prices  at  which  he  had  sold;  and  that  he  was, 
furthermore,  to  pay  at  fixed  times,  without  reference  to  the  fact  of 
payment  to  him,  or  the  terms  upon  which  the  sales  were  eflEected  by 
him.    Lord  Justice  James  remarked: 

"If  he  [Nevill]  was  entitled  to  alter  them,  to  manipulate  them,  to  sell  tbvm 
at  any  price  he  saw  fit  after  auch  manipulation,  and  was  still  liable  only  to 
pay  for  them  at  a  price  fixed  beforehand  without  any  reference  to  the  price 
at  which  he  bad  sold  them,  or  to  anything  else  than  the  fact  that  he  had 
sold  them  In  a  particular  month.  It  seems  to  me  Impossible  to  say  that  the 
produce  of  the  goo^  so  sold  was  the  money  of  the  consignors,  or  that  the 
relation  of  vendor  and  purchaser  existed  between  Towle  &  Go.  [consignors] 
and  the  difFerent  persons  to  whom  NevDl  [consignee]  sold  Hie  goods.  *  •  • 
It  appears  to  me,  tba*ef(we^  to  be  the  neceBsory  conclnBioa  tliat,  u  regards 
these  transactions,  Mr.  NevUl  was  in  the  position  of  a  person  having  goods 
*0D  sale  or  return.'" 

Lord  Justice  Mellish  was  of  the  same  opinion,  observing: 

"But  If  the  consignee  Is  at  liberty  to  sell  at  any  price  he  likes,  and  receive 
payment  at  any  time  he  likes,  but  Is  to  be  bound.  If  be  sells  the  goods,  to 
pay  the  consignor  for  them  at  a  fixed  rate  and  at  a  fixed  time,  In  my  opinion, 
whatever  the  parties  may  think,  their  relation  is  not  that  of  principal  and 
agent,  *  •  *  and,  in  point  of  law,  the  alleged  agent.  In  such  a  case,  is 
making  on  his  own  account  a  purchase  from  his  alleged  principal,  and  is 
oeain  reselling." 

Ex  parte  White  (In  re  Nevill)  was  followed  and  approved  in  Nutter 
T.  Wheeler,  2  Low.  346,  Fed.  Cas.  No.  10,384,  and  Re  Linforth,  4  Sawy. 
370,  Fed.  Cas.  No.  8,369;  but  in  both  cases  the  facts  resembled  those 
in  the  principal  case,  and  were  unlike  those  in  the  case  at  bar.  In 
Nutter  V.  Wheeler,  it  appeared,  by  the  course  of  business  between 
the  alleged  principal  and  agent,  that  the  d^endants  were  in  the 
habit  of  sending  goods  manufactured  by  th«n  to  plalntimi  assignor 
for  sale  npon  such  terms  and  at  such  prices  as  the  lattee  saw  fit;  he 
to  remit  to  them,  whenever  a  sale  was  made,  at  specified  rates.  It 
was  held  that  the  facts  constituted  a  sale  to  plaintiffs  assignor,  and 
that  the  ownership  of  the  proceeds  of  the  sale  by  him  passed  to  the 
assignee  of  the  insolvent  agent.  The  court  stated  that  by  the  terms 
of  the  agency  the  consignee  may  be  the  agent  of  the  consignor  until 
the  goods  are  sold,  and,  when  they  are  sold,  become,  as  between  him 
and  the  consignor,  the  purchaser  and  principal  debtor  for  the  goods 
sold.  In  Be  Linforth,  A.  had  agreed  to  supply  B.  with  goods,  less  a 
certain  discount    B.  was  to  pay  all  storage  and  other  (diaiffes.  He 
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was  also  required  to  account  for  and  pay  over  the  proceeds  of  the 
8ales.made  by  him  once  in  every  three  months,  and  at  the  end  of  the 
y^r,  if  A.  should  so  require,  to  pay  for  all  goods  then  remaining  un- 
sold. It  was  held  that  the  parties  were  vendor  and  purchaser,  and 
that,  B.  having  become  bankrupt,  A.  could  not  recover  of  his  as- 
signees the  proceeds  of  sales  effected  by  B.  before  his  bankmptcyy 
which  had  come  into  the  han^  of  Ms  assignees.  Plaintifls  are  en- 
titled to  judgment  for  the  relief  d^anded,  with  costs. 


(7  Misc.  Bep.  56a) 

IfTBBS  T.  BOSBNBA.CK  (twelre  casei). 

(Gomnuni  Fle&s  of  New  Tork  City  and  County,  Special  Term.   Harcli,  ISM.) 

1.  SoFPLfemirrAX.  Ancwbr— Cause  Rbhovbi>  rjioH  DisTRfcr  Couht. 

A  cause  removed  from  a  district  court  of  New  Tork  dly  to  the  court 
of  common  pleas  remains  an  action  lu  the  dlstHct  court,  and  therefore  a 
supplemental  answer  cannot  be  filed  aft^r  such  removal. 

8.  [*r.BADma— StTPPI,EMBHTAT<  OR  AMBNDBD  ANHTFKR. 

Where  a  notice  of  motion  for  leave  to  serve  a  supplemental  answer  asks 
tor  "such  other  and  further  r^er'  as  to  tlie  court  may  seem  proper,  and 
the  cnse  Is  one  In  which  a  supplemental  answer  Is  not  allowahle,  the 
court  may  permit  an  amended  answer  to  be  filed.  ^ 

Actions  by  Frederick  S.  Myers  against  Uoses  S.  Bosenback.  De- 
fendant moves  for  leave  to  serve  a  sopidanCTtal  answer. 

Otto  Horwitz,  for  the  motion. 
Hamilton  B.  Squires,  opposed. 

GIEGEBIOH,  3.  Ihia  action  was  lemoved  from  a  district  court 
to  this  court  The  defendant  now  seeks,  by  a  supplemental  answer, 
to  set  up  an  additional  defense.  The  counsel  for  the  plaintiff  con- 
tends, substantially,  that  the  district  court  had  no  power,  before  the 
removal  of  the  action,  to  allow  a  supplemental  answer,  and  that,  con- 
sequently, this  court  has  no  power  to  grant  the  same.  On  the  re- 
moval of  a  cause  fnHu  a  district  court  to  this  court,  it  continues  to 
be,  in  effect,  an  action  in  a  district  court,  subject  to  the  incidents  of 
sach  an  acdon,  including  tiie  right  ci  amen^ent  of  the  Readings 
(Latteman  v.  Ferre^  11  Civ.  Proo.  B.  217;  Walker  t.  Scot^  3  Misc. 
Berp.  329,  23  K  Y.  Supp.  334);  and,  as  a  condition  of  allowing  au 
amendment,  the  court  may.  In  its  discreti(Hi,  require  the  pa^'ment 
of  costs  to  the  adverse  party  (Code  Civ.  Proc.  §  2944,  whidi  is  made 
applicable  to  di^rict  courts  by  section  1347  of  the  Consolidation 
Act,  Laws  1882,  c.  410). 

llie  power  of  district  courts  to  allow  a  supplemental  answer  to 
be  filed  was  questioned  by  this  court  in  Russell  v.  Buckman,  3  E.  D. 
Smith,  419,  42G;  and  I  have  not  been  referred  to,  nor  have  I  been 
aUe,  after  diligent  research,  to  find,  any  authority  which  confers 
sacb  power  upon  them.  Sections  2884  to  2944  (both  inclusive)  of  the 
Code  of  Civil  Procedure,  which  relate  to  pleadings  in  district  courts 
«md  amendments  thereof  (Consolidation  Act,  §  1347),  are  silent  as  to 
supplemental  pleadings;  the  provisions  of  the  Code  (section  544)  re- 
garding the  same  being  expressly  limited  to  courts  of  record  (Code 
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•Civ.  Proc.  §  3347,  snbd.  4).  While  the  proposed  additional  defense 
cannot,  for  these  reasons,  be  set  up  by  a  sapplemental  answer,  still 
the  same  result  may  be  accomplished  by  an  amended  answer.  That 
substantial  justice  will  be  promoted  by  such  an  amendment  appears 
to  my  satisfaction  from  the  papers  submitted.  Plaintilfs  counsel 
insists,  however,  that,  inasmuch  as  the  defendant  has  not  applied  for 
leave  to  serve  an  amended  answer,  the  motion  should  be  denied;  but 
under  the  words  "and  for  such  other  and  further  relief  in  the  prem- 
ises as  to  the  court  may  seem  just  and  proper,"  in  the  notice  of  mo- 
tion, the  court  is  empowered,  in  its  discretion,  to  grant  other  relief 
than  prayed  for.  Van  Slyke  v.  Hyatt,  40  N.  Y.  259,  264.  Therefore, 
the  defendant  will  be  permitted  to  amend  his  answers  by  setting  up, 
in  addition  to  the  defense  already  interposed,  as  a  plea  in  bar  in  these 
actions,  the  judgment  in  the  action  in  the  city  court,  upon  condition 
that,  within  ten  days  after  the  entry  of  the  order  hereon,  he  serve 
«nch  amended  answers.  As  the  judgment  in  question  was  not  eU' 
tered  until  recently,  and  as  the  defendant  has  not  been  guilty  of  any 
laches,  I  am  of  the  opinion  that  the  only  terms  which  ^ould  be  im- 
posed, as  a  condition  to  allowing  the  amendment,  are  |10  costs  to  the 
plaintiff  in  each  action,  to  abide  the  event. 


fr  Misc.  Rep.  063.) 

WALTON  et  ai  T.  RAFBL  et  al. 

(Common  Pleas  of  New  Yurk  Oltj  and  Oounty,  General  Term.  April  2.  t8r>4.> 

AasionicBNT— Contract. 

A  contract  which,      Its  express  toms,  Is  binding  upon  the  legal  repre- 
sentatives of  the  parties.  Is  asalgnahle. 
(Syllainu  by  the  Goort) 

Appeal  from  district  court 
'  Action  by  John  Dons^as  Walton  and  another  against  Will.  Rnfel, 
Impleaded  with  others,  for  forcible  entry  and  detainer  under  a  stipu- 
lation that  the  sole  question  in  controversy  is  whether  the  instru- 
ment set  out  below  is  assignable.  The  persons  designated  as  par- 
ties of  the  firat  part  are  plaintiffs,  and  the  parties  of  the  second  part 
are  the  Kaliskies,  defendant's  assignors.  There  was  a  judgment  In 
favor  of  plaintifte,  and  defendant  Bafel  appeals.  Reversed. 

The  instrument,  the  assignability  of  which  is  in  question,  is  as  fol- 
lows : 

(1)  The  parties  of  the  first  part  permit  the  parties  of  the  second  part  to 
establish,  conduct,  and  carry  on  In  th^  present  place  of  business,  and  In 
such  addition  thereto  as  they  may  make,  at  the  northwest  comer  at  Fifty- 
First  street  and  Eighth  avenue,  In  the  city  of  New  York,  what  Is  known  as  a 
shoe  department,  and  for  such  shoe  department  they  are  to  have  and  occupy 
the  space  shown  on  the  diagram  hereto  annexed,  which  Is  made  a  part 
hereof.  (2)  The  parties  of  the  second  part  may  place  and  have  proper  show 
■cases  In  said  premises  occupied  and  to  be  occupied  by  said  parties  of  the 
first  part,  but  the  same  are  to  be  so  placed  as  not  to  tnterfwe  In  any  way 
with  the  gen«iil  business  of  the  parties  of  the  first  part  They  are  also  to 
have  a  space,  to  wit,  all  of  the  show  window  in  store  No.  867  Eighth  avonie. 
■{^  The  goods  sold  In  tte  so-called  dioe  d^Mrtmeoit  are  to  be  sold  In  said 
department  In  the  name  of  the  parties  of  the  first  part.  All  show  cases  and 
«I^u  an  to  have  theveon  the  names  of  ttie  parties  of  tiie  first  part.  The 
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said  parties  of  tlte  first  part  are  to  supply,  without  charge,  all  wrapping  ma- 
terial, and  also  to  deMver  all  merchandise  8<^  In  said  departmrat  free  of 
charge  in  New  York  City  only.  Bach  parly  to  this  agreement  Is  to  paj  one- 
half  of  the  advertising  expenses  ;>f  the  shoe  department;  but  it  Is  understood 
and  agreed  that  no  adverUslng  tor  the  sboe  d^wrtment  abalt  be  contracted 
for  without  the  conaeni  of  both  the  parties  hereto.  The  parties  of  the  first 
part  are  to  furnish  the  necessary  gas  and  heat,  and  keep  said  department  In 
as  clean  a  condltlCMi  as  the  rest  of  their  said  premises.  The  parties  of  the 
first  part  are  not  to  sell,  or  permit  to  be  sold,  In  said  premises  any  shoes  or 
other  artlclflb  connected  with  the  shoe  or  boot  business  other  than  those  sold 
by  said  parties  of  the  second  part  The  parties  of  the  second  part  agree 
to  carry  a  full  assortment  of  goods  necessary  for  said  shoe  department,  and 
to  make  sales  thiaeot  at  reasonable  prices,  and  to  meet  all  reasonable  compe- 
tition. (4)  The  parties  of  the  second  part  are  to  furnish  the  requisite  re- 
movable fixtures,  such  aa  rugs,  chairs,  and  shoe  cases,  and  tb^  are  also  to 
employ  the  necessary  help  for  the  proper  conducting  of  the  said  department, 
but  each  employe  Is  subject  to  the  approval  of  the  parties  of  the  first  part. 
Said  employes  to  be  permitted  to  remain  In  and  about  the  premises  on  each 
business  day.  But  the  said  parties  of  the  first  part  are  to  furnish  the  requi- 
site stationary  fixtures,  such  as  ccunta*8,  shelves,  drawers,  etc.,  and  they  are 
also  to  furnish  a  cash  system,  either  messenger  or  otherwise,  at  their  own  cost 
and  expense.  The  parties  of  the  second  part  are  to  keep  the  stock  of  their 
said  shoe  department  insured  in  their  own  name  and  at  tfa^  own  cost  and 
expense.  0t)  It  Is  agreed  that  the  dellTery  of  cash  on  any  sale  In  the  said 
shoe  department  to  a  cash  boy  or  girl,  or  other  employe  of  the  parties  of  the 
first  part,  shall,  in  the  contemplation  of  this  agreement,  be  deemed  a  dellveiy 
t(f  the  parties  of  the  first  part.  (S)  The  parties  mutually  agree  that  they  will 
keep  s^arate  accotints  of  all  sales  and  receipts  in  said  department,  and  said 
parties  of  the  first  part  are  to  make  to  the  said  parties  of  the  second  part 
we^ly  payments  In  current  funds  of  the  United  States  of  the  sum  or 
amount  of  the  receipts  of  said  department,  less  the  paxentage  herelnaft^ 
fixed  or  agreed  npcm.  All  sales  are  to  be  made  for  cash,  and  the  parties  of 
the  first  part  are  to  be  morely  the  agents  of  the  parties  of  the  second  part 
in  the  receipt  of  the  same.  The  parties  of  the  second  part  are  to  have  the 
right  and  privll^e  of  examining  the  accounts  of  said  shoe  department  kept 
by  said  parties  of  the  first  part  (7)  In  lieu  of  all  charges  for  rent,  gas,  and 
heat,  and  the  other  matters  and  Incidentals  herein  mentioned,  the  parties  of 
the  first  part  are  to  receive  the  sum  of  10  per  cent  on  the  gross  amount  of 
all  sales  actually  made  in  said  shoe  department.  The  sale  of  the  present 
stock  of  rubbers  of  the  said  parties  of  the  first  part  Is  to  be  transferred  to  the 
said  shoe  d^rtment,  and  the  same  sold  there  for  and  on  account  of  the 
parties  of  the  first  part  and  on  which  no  commission  or  charge  Is  to  be  made 
by  either  party.  (8)  This  agreement  Is  to  go  Into  effect  as  soon  as  the  altera- 
tions in  the  new  premises  of  the  parties  ot  the  first  part  are  complete,  but 
not  lata*  than  May,  1891,  and  to  continue  tor  a  period  of  five  years  from 
May  1,  1891,  so  that  this  agreement  shall  terminate  on  the  Ist  day  of  May, 
1890.  (9)  In  case  said  parties  of  the  first  part  should  sell  or  otherwise  dis- 
pose of  their  said  business,  or  materially  change  the  same,  to  the  injury  of 
parties  of  first  part,  then  the  parties  of  the  second  part,  at  their  Section,  may 
terminate  and  cancel  this  agreement  (10)  A  breach  of  the  terms  of  this 
agreement,  or  of  either  thereof,  shall  operate,  at  the  election  of  the  par^  ag- 
^eved,  as  a  forfeiture  or  termination  and  cancellaticm  of  this  agreement 
<11)  The  parties  of  the  first  part  agree,  during  the  term  herein  fixed,  or  of 
any  renewal  thereof,  to  allow  the  parties  of  the  second  part  to  continue  to 
remain  In  undisturbed  possession  of  the  portion  of  the  premises  which  is 
and  may  be  so  assigned  to  them.  (12)  This  agreement  Is  to  bind  the  parties 
taa«to,  and  their  legal  representatives. 


Argued  before  BISCHOFF  and  PKYOR,  J  J. 

B.  Lewinson,  Edwin  T.  Taliaferro,  and  Max  J.  Kohler,  for  appel- 
lant. 

Ormiston  &  Dorsett,  for  respondents. 
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PBYOB,  J.  The  prompt  disposition  of  the  appeal,  entreated  by 
counsel  on  the  argnment,  precludes  the  possibility  of  an  opinion  at  all 
commensurate  with  the  thoroughness  of  the  able  and  exhaustive 
briefs  with  which  we  .ire  favored  We  must  be  content  barely  to 
state  the  grounds  of  our  decision.  Conceding,  for  argument,  the 
position  of  the  respondents,  that  the  instrument  imder  examination 
is  not  a  lease,  still  we  are  unable  to  detect  in  its  terms  any  indica- 
tion of  such  personal  trust  and, confidence  reposed  in  the  Kaliskica 
as  would  render  the  contract  imaasignable  by  them.  Every  party 
to  an  agreement  confides  that  the  othkv  will  perform  it;  else,  surely, 
he  would  not  accept  the  other's  engagemrat  Beyond  this,  what  is 
there  on  the  face  of  the  instrument  to  reveal  a  reliance  on  the  pe- 
culiar character  of  the  Kaliskies?  Nothing  is  said  of  their  personal 
qualifications,  nor  of  their  repute  in  the  community,  nor  of  any  cir- 
cumstance that  would  distinctively  commend  them  to  the  confidence 
of  the  respondents  Neither  is  it  apparent  that  what  the  Kalisbies 
undertake  may  not  be  as  well  pa*formed  by  another  as  by  themselves. 
It  may  not  be  ui^ed  that  one  succeeding  the  Kaliskies,  by  assign- 
ment  or  otherwise,  might,  because  of  the  intimate  relations  with  the 
respondents,  afilict  them  with  immeasurable  embarrassment  and  in- 
jury, since  against  such  a  contingency  they  have  provided  abundant 
precaution  in  tlie  instrument, — a  security  as  available  and  effectual 
against  an  assignee  as  between  the  parties  themselves.  Hie  as- 
signee of  the  contract  must  take  it  as  well  with  its  burdens  as  its 
benefits.  But  two  provisions  in  the  instrument  seem  to  us  conclu- 
sive against  the  construction  that  the  relation  it  creates  is  to  subsist 
only  between  the  Kaliskies  and  the  respcmdents.  The  ninth  article 
stipulates  thxt,  should  the  respondents  sell  or  otherwise  dispose  of 
their  business^  the  Kaliskies  may  cancel  the  agreement  Now,  if  the 
agreement  be  one  of  personal  trust  and  confidence  of  such  sort  that 
its  obligations  are  reciprocally  due  between  the  parties,  and  to  none 
else,  then,  manifestly,  whenever  the  respondents  should  retire  from 
the  business  during  the  stipulated  term,  the  contract  would  be  bro- 
ken, and  the  right  of  the  Kaliskies  to  cancel  it  would  be  clear  and  in- 
disputable; Why,  then,  an  express  proTision  for  snch  right,  unless, 
upon  the  Iqrpothesis  that  the  right  would  not  otherwise  exist, — e. 
except  upon  the  hypothesis  that  the  contract  and  its  obligation  on 
the  Kaliskies  would  survive  in  favw  of  the  successors  and  aadgns. 
of  the  respondents?  The  twelfth  article  is  still  more  expUcit  to 
the  effect  that  the  relations  and  obligations  it  creates  may  subsist 
between  the  respondents  and  the  assignee  of  the  Kaliskies.  It  stip- 
ulates that  "this  agreement  is  to  bind  the  parties  hereto,  and  their 
legal  representatives."  If,  as  respondents  contend,  the  contract 
was  one  of  personal  trust  and  confidence,  then  would  it  be  termi- 
nated upon  the  death  of  either  party,  and  would  not  continue  to 
bind  his  legal  representatives.  Lacy  v.  Getman,  119  N.  Y.  109, 
115,  116,  23  N.  E.  452;  Greenburg  t.  Early  (Own.  PI.  N.  Y.) 
23  N.  Y.  Supp.  1009.  On  the  other  hand,  it  is  only  a  contract  which 
does  not  involve  personal  confidence  that  may  be  enforced  against 
the  estate  of  the  deceased  party.  Bish.  Cont  §  861.  By  this  pro- 
vision the  benefits  and  the  burdens  of  the  contract  devolve  upon. 
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tbe  repreaentatives  of  the  parties ;  and,  ''in  all  cases  when  the  execu- 
tor or  adminiBtrator  would  succeed  to  the  rights  and  liabilities  of 
a  deceased  party  to  a  contract,  the  contract  is  assignable  by  the  act 
of  the  parties."  Devlin  v.  Mayor,  etc.,  63  N.  Y.  8,  16.  Descendi- 
bility and  asrignaUlity  ftre  eoDTertible  terms.  Zabiiakie  t.  ^Ith, 
13  N.  Y.  322.  We  see  no  escape  from  the  conclusion  that  the 
Kaliskies*  intereet  in  the  contract  is  transferable. 

We  perceive  in  the  agreement  no  element  of  a  partnersliip  inter 
sese,  nor  as  to  third  persons.  Here  is  no  common  business  or  com- 
mon stock,  but  each  party  retains  his  own  stoclc  and  his  own  busi- 
ness. Whatever  sales  are  made  by  the  respondents  are  made  ex- 
pressly "as  agents  of  the  parties  of  the  second  part," — that  is,  the 
Kaliskies:  and  whatever  money  is  received  by  the  respondento  is 
to  be  paid  over  to  the  Kaliskies,  less  the  percentage  on  sales,  which, 
retained  **in  lien  of  rent,"  is  ineffectual  to  constitnte  a  partnership. 
Richardson  r.  Hnghitt,  76  N.  Y.  55;  Cassldy  v.  Hall,  97  N.  Y.  169; 
Bank  v.  Gailaudet^  122  N.  Y,  655,  657,  25  N.  E.  909.  From  the 
conclusion  that  the  interest  of  the  Kaliskies  under  the  agreement 
was  assignable,  it  results  that  the  judgment  is  erroneous.  Judg- 
ment reversed,  and  cause  remanded  to  the  court  below  for  entry 
of  final  order  in  favor  of  appellant,  pursuant  to  the  etipolatlon 
<si  the  parties. 

(T  Misc.  Bep.  64S.) 

ROBERTON  T.  MAYOR,  ETC.,  OF  CITT  OP  NRW  YORK  et  sL 

(CommoD  Plefts  of  New  York  City  and  County,  General  Term.  April  2, 18M.) 

2.  Pbacticb  nr  Crvn.  Casu— Motion  to  Dibhus. 

Upon  a  motion  to  dlamlBs  the  complaint  oa  tha  opening,  the  plaintiff 
Is  entitled  to  tbe  benefit,  not  onlj  of  all  allegations  In  the  pleadhis  and 
opening,  but  of  all  bla  offers  of  proof. 
2.  Mdwtcipai.  Corporations— LiABiLmr  for  DAnoBRons  Pukmises. 

To  one  upon  Its  premises  by  InvltatlDn,  a  mualcipal  corporation  owes 
the  duty  of  care  to  keep  tbem  reasonably  free  from  danger,  and  Is  liable 
for  an  Injury  of  which  a  neglect  of  the  duty  is  the  proximate  cause. 

a  Neoliqence— Pkoximate  ano  Ubmotk  Cad?e. 

The  maxim,  "In  Jture  non  remota  causa,  sed  proxlma,  spectatur,**  ex- 
pounded and  applied. 
A.  Railboad  CoxPANiBj— Dutt  TO  Fencb  Thacks. 

No  doty,  either  by  statute  or  at  common  law,  Is  incumbent  on  a  rail- 
road  company  to  fence  its  track  for  tbe  security  of  persons  on  them 
'without  lUTltatlon,  express  or  Implied. 

a.  COKTRIBCTORV  KBOLiaENCB— WhBN  DXPRATB  AcTtOV. 

The  c(»itrRnitory  negligence  effectual  to  defeat  an  action  for  negligent 
Injury. 

flL  SaVC — DlSHIBSAL  OF  ACTION. 

•  A  complaint  for  ne};li?ent  Injury  will  be  dismissed  oa  the  opening 
where,  upon  such  opening,  contributory  negligence  appears  by  necessary 
inference. 

•^Syllabus  by  the  Court) 
Appeal  from  trial  term. 


Action  by  John  Boberton,  as  administrator,  against  the  mayor, 
etc,  of  the  city  of  New  Yorls,  and  the  New  York  Central  &  Hudson 
Blver  Railroad  Company  to  recover  for  the  death  of  idaintiff's  intes- 
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tate,  alleged  to  have  been  caused  by  the  negligence  of  defendants. 
From  a  judgment  entered  on  an  order  dismissing  the  complaint  on 
the  opening,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.  AflOirmed. 
Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PEYOR,  JJ. 

Gilbert  Lamb,  for  appellant. 

Theodore  Gonnolj  and  D.  W.  Tear%  for  respondents. 

FBYOB,  J.  The  action  proceeds  upon  the  hypothesifl  that  the 
death  of  the  intestate  was  the  effect  of  the  concurrent  negligence 
of  the  defendants, — of  the  defendant  municipality,  in  that  it  invited 
the  intestate  upon  premises  which  it  wron^uUy  kept  in  an  unsafe 
condition;  and  of  the  defendant  company,  in  that  it  omitted  to  main- 
tain a  fence  to  prevent  access  to  its  track.  The  failure  to  guard  the 
ai^roach  to  Its  track  being  the  only  n^lig«ice  Impnted  to  the  de- 
fendant company,  the  question  ia,  waa  the  company,  on  the  facts 
of  the  case,  under  a  legal  duty  to  the  intestate  to  protect  hw  from, 
falling  from  the  embankment  upon  its  track?  In  reviewing  the 
decision  of  the  trial  court  dismissing  the  complaint  on  the  ground 
that  no  cause  of  action  was  apparent,  we  are  to  consider  as  well 
offers  of  proof  as  facts  stated  in  the  pleading  and  the  opening. 
Clews  V.  Association,  105  N.  Y.  398, 404, 11  N.  E.  814;  Kley  v.  Healy, 
127  N.  Y.  555,  559,  28  N.  E.  593.  That  the  statute  (chapter  282, 
Laws  1854)  imposed  no  duty  on  the  company  to  fence  its  track  for 
the  security  of  the  intestate  is  settled  by  unimpeachable  authority. 
Ditchett  V.  Railroad  Co.,  G7  N.  Y.  426.  Donnegan  t.  Erhardt  (N.  Y. 
App.)  23  N.  E.  1051,  cited  contra,  decides  only  that  a  railroad  com- 
pany may  be  under  obligation  to  its  servants  and  passengers  to  pro- 
tect them  against  injuries  occurring  from  the  intrusion  of  animals 
on  its  track.  Nor,  independently  of  the  statute,  was  any  duty  in- 
cumbent on  defendant  company  to  protect  the  intestate  from  fall- 
ing on  its  track.  The  case  is  not  of  a  peril  created  in  snch  close 
proximity  to  a  highway  as  to  endanger  a  paraer-by  in  the  exercise 
of  ordinary  care  (Beck  v.  Carter,  67  N.  Y.  283),  nor  yet  of  an  injury 
to  an  invitee  from  a  snare  on  the  premises  (Hooper  t.  Railroad  Co., 
59  Hun,  121,  13  N.  Y.  Supp.  151).  The  intestate  was  a  trespasser,, 
or  at  best  a  mere  licensee;  and  as  such  she  could  require  of  defend- 
ant company  no  affirmative  act  of  safeguard  and  security.  Cusick 
V.  Adams,  115  N.  Y.  55,  21  N.  E.  673;  Hooper  v.  Railroad  Co.,  supra ; 
Splittorf  V.  State,  108  N.  Y.  206,  15  N.  E.  322;  Sutton  v.  RaUroart 
Co.,  66  N.  Y.  243;  Victory  v.  Baker,  67  N.  Y.  366,  370;  Nicholson  v. 
Railway  Ca,  41  K.  Y.  525.  The  defendant  company  maintained 
nothing  upon  its  premises  of  a  nature  to  attract  children,  within 
the  principle  adverted  to  by  us  in  Scmidt  v.  Oook  (Com.  PL  N.  Y.) 
23  K  Y.  Supp.  799.  We  are  of  the  opinion  that  the  death  of  the 
intestate  was  due  to  no  actionable  negligence  on  the  part  of  defend- 
ant company,  and  that,  consequently,  as  to  it  the  complaint  wa» 
properly  dismissed. 

The  d^endant  municipality  objects  that  the  plaintiff  cannot 
maintain  the  action  against  i^  because  of  a  failure  to  show  notice 
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upon  the  counsel  to  the  corporation,  pursuant  to  chapter  672,  Laws 
1880.  But  offer  of  proof  waa  maxle,  and  without  objection  that  the 
fact  was  not  alleged  in  the  complaint  This  was  enough.  Kley  v. 
Healy,  127  N.  Y.  555,  28  N.  E.  593.  It  foUows,  therefore,  that  the 
case  against  the  defendmat  municipality  is  to  be  considered  on  the 
merits.  The  liability  of  defendant  the  municipality  of  New  York, 
is  compounded  of  matter  of  fact  and  matter  of  law, — the  matter  of 
fact  b^g,  as  stated  in  the  complaint  and  in  the  opening,  that  the 
defendant  invited  and  enticed  the  intestate  upon  its  premises,  and 
that  those  prentises  were  in  a  condition  of  imminent  danger  to  per- 
sons frequenting  them;  the  matter  of  law,  that  it  was  the  duty  of 
defendant  to  keep  the  premises  in  a  condition  of  safety  for  per^ 
sons  lawfully  resorting  to  them.  If  the  facts  be  as  recited,  and 
80  we  are  bound  to  accept  them,  we  see  no  escape  from  the  conclu- 
sion that  the  defendant  is  chai^^ble  with  negligence.  For  the 
principle  is  elementary  that  ^e  own»  of  land  owes  to  all  persons 
rightfnlly  upon  it  the  dnt^  to  keep  it  in  a  condition  reasonably 
safe  to  them."  Bish.  Non-Cont  Law,  §  848;  Cooley,  Torts,  604;  Beck 
T.  Garter,  68  N.  Y.  283.  But,  conceding  the  defendant's  negligence, 
it  is  still  a  question  whether  that  negligence  was  the  cause  ot  the 
intestate's  death.  Between  the  boundary  of  defendant's  premises 
and  the  railroad  track  an  embankment  intervened,  and  from  this 
embankment  the  intestate  fell  upon  the  track,  where  she  was  killed 
by  the  cars  of  the  company.  Whether  the  slip,  which  was  the  cause 
of  her  fail,  occurred  on  the  slope  of  defendant's  premises  or  on  the 
company's  embankment  is  not  known.  All  the  plaintiff's  connsel 
could  say  was  that  "it  was  between  the  place  where  these  children 
were  sitting  [the  top  of  the  hill]  and  the  edge  of  the  bluff," — 12  feet 
away  from  defendant's  premises.  Thus  it  is  not  known  that  the  in- 
testate sustained  her  injury  on  defendant's  ground,  nor  from  any 
cause  there  in  operation. 

It  is  ai^ed,  however,  that,  supposing  she  slipped  and  fell  on  the 
company's  embankmait,  still  she  could  not  have  reached  the  place 
where  she  snflered  had  the  defendant  intercepted  her  egress  from  its 
grooncte  by  a  barrier.  But  the  d^endant's  obligation  was  only  to 
save  her  from  injury  on  its  own  premises,  and  it  was  under  no  duty 
to  protect  her  against  injury  on  another's  property  and  from  an- 
other's act.  Assume,  however,  a  breach  of  duty  by  the  defendant 
upon  its  premises,  and  that  afterwards  the  intestate  fell  from  the 
i>mbankment  to  tlie  railroad  track,  and  yet  the  defendant's  liability 
is  not  apparent.  The  injury  suffered  by  the  intestate  was  not  by 
any  act  of  the  defendant,  bat  of  the  railroad  company.  Nor  was 
the  catastrophe  the  natural  or  probable  effect  of  defendant's  pri- 
mary n^ligence.  The  prox>oeition  that,  because  of  the  unguarded 
declivity,  the  intestate  might  run  down  the  hill;  and,  so  running,, 
might  dip  and  fall;  and,  so  falling,  might  be  precipitated  over  and 
across  the  embankment,  12  feet  in  width,  upon  the  railroad  track 
below;  and,  so  lying  on  the  track,  might  be  crushed  by  a  train  of 
cars  casually  passing  at  the  particular  moment, — Involves  a  con- 
catenation of  contingencies  altogether  beyond  probable  occurrence 
or  reasonable  apprehension.   The  negligence  of  the  defendant,  if  any 
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there  be,  was  not  the  proximate  or  efficient  cause  of  the  injury.  "If, 
after  the  catiee  in  question  has  been  in  operation,  some  independent 
force  comes  in  and  produces  an  injury  not  its  natural  or  probable 
effect,  the  author  of  the  cause  is  not  responsible.*'  Bish.  Non-Cont 
Law,  §§  42,  43.  "A  finding  that  negligence  is  the  proximate  cause 
of  an  injury  is  not  waminted  unless  it  appear  that  the  injury  was 
the  natiual  and  probable  consequence  of  the  negligence,  and  that 
it  ought  to  have  been  foreseen  in  the  light  of  sarrounding-  circum- 
stances. We  do  not  say  that  even  the  natural  and  probable  conse- 
quences of  a  wrongful  act  or  omission  are  in  all  cases  to  be  chai^e- 
able  to  the  misfeasance  or  nonfeasance.  They  are  not  when  there 
is  a  sufficient  and  independent  cause  operating  between  the  wrong 
And  the  injury."  Bailroad  Co.  v.  KeUopg,  94  V.  B.  470,  47&.  «In 
order  to  make  a  defendant  liable,  his  negligenee  must  be  the  causa 
causans,  and  not  merely  a  causa  sine  qua  non."  Kelly,  G.  B.,  in 
Lord  Bailiffs  t.  Trinity  House  Corp.,  39  Law  J.  Exch.  IBS.  proxi- 
mate cause  of  an  event  must  be  understood  to  be  that  which,  In  a 
natural  and  continaous  seqnence,  unbroken  by  any  new  cause,  pro- 
duces that  event,  and  witiiout  which  that  event  would  not  have 
occurred."  Shear.  &  B.  Neg.  §  26;  Ehrgott  v.  Mayor,  etc.,  96  N.  Y. 
264,  281.  'TVhere  an  injury  to  one  is  caused  by,  and  is  the  natural 
and  probable  result  of,  the  wrongful  act  or  omls^on  of  another,  such 
other  is  liable  therefor,  although  other  causes,  put  in  motion  by  the 
act  or  omission,  and  which  in  the  absence  thereof  would  not  have 
produced  the  result,  contribute  to  the  Injury.*'  Loweiy  v.  Railway 
Co.,  99  N.  Y.  158,  166,  1  N.  E.  608.  That  the  "other  cause"  be  "pat 
in  motion"  by  the  defendant's  act  or  omission  is  the  essential  ele- 
ment in  the  definition  of  liability.  Here  the  cause  of  the  intestate's 
death — ^the  act  of  the  railroad  company — was  not  "put  in  motion" 
by  the  defendant's  wrong  or  omission,  but  was  an  unconnected  and 
independent  agency.  Nor  was  the  act  of  the  defendant  concurrent 
with  the  act  the  railroad  company  in  causing  the  death  of  the 
intestate.  "When  two  distinct  causes  are  operating  at  the  same 
time  to  produce  a  g^ven  result,  which  might  be  produced  by  dther, 
th^  are  concurrent  causes;  but,  if  two  ^stinct  causes  are  snooess- 
ive  and  unrelated  in  their  operation,  they  cannot  be  concurrent. 
One  of  them  must  be  the  proximate,  and  the  other  the  remote,  cause, 
and  the  law  will  regard  the  proximate  aa  the  efficient  and  riespon- 
sible  cause,  disi-^arding  the  remote  cause."  Herr  v.  City  of  Leba- 
non (Fa.  Sup.)  24  Atl.  207.  Here  the  fall  of  the  intestate  on  defend- 
ant's premis^  and  her  injury  by  the  railroad  company  on  its  track, 
were  obviously  succesdve  and  unrelated  events.  It  is  apparent 
upon  the  record  that  the  wrongful  act  or  omission  of  the  municipality 
defendant  was  not,  in  the  legal  sense,  the  proximate  cause  of  the 
intestate's  death;  and  the  question,  therefore,  was  for  adjudication 
by  the  court,  not  for  determination  by  the  jury.  Scheffa*  v.  Railroad 
Co.,  105  U.  a  249;  Kley  v.  Healy,  127  N.  Y.  555,  562,  28  N.  E.  593. 
Waiving  everything  hitherto  urged  for  the  respondents,  and  assum- 
ing actionable  negligence  on  their  part,  still  the  complaint  was 
rightly  dismissed  for  insnffident  proof  of  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  intestate.   The  intestate  was  n 
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bright,  intelligent  girl,  between  9  and  10  yean  of  age,  and  so  watt 
sni  juris  (Kuebler  t.  Mayor,  etc.  [t^upO  15  Y.  Supp.  187).  She 
saw  the  cars  coming.  The  peril  of  a  fall  in  running  down  the  hill  or 
upon  the  embankment  was  perfectly  obvious  to  her ;  yet  of  her  own 
Tolition  she  abandoned  h^  secnre  position,  and  challenged  the  dan- 
ger by  which  she  incurred  h.&  death.  Indisputably  the  canse  of  her 
iajnry  was  her  own  negligence.  A  case  far  leas  dear  would  snfflce 
for  a  diamissal  of  the  complaint.  The  burden  being  upon  the  plain- 
tiff to  disprove  contributory  negligence,  if  the  evidence  pointed 
equally  to  the  negligence  and  the  nonnegligence  of  the  intestate,  or 
pointed  to  neither,  the  plaintifTs  defeat  was  inevitable.  Cordell  v. 
Railroad  Co.,  75  IJ.  Y.  330;  Wiwirowskl  v.  BaUway  Co.,  124  N.  Y. 
420,  26  N.  E.  1023;  Bond  v.  Smith,  113  N.  Y.  378,  21  N.  E.  128; 
Hooper  v.  BaUroad  Co.,  59  Hun,  121, 126,  13  N.  T.  Supp.  151;  Kueb- 
ler  V.  Mayor,  etc.  (Snp.)  16  K.  Y.  Snj^  187.  Judgment  affirmed,  with 
eosts.  All  concur. 


(7  Misc.  Bep.  403.) 

BIBNBAT7M  T.  LORt>  et  nl. 

(Gommon  Fleas  of  New  York  City  and  County,  General  T&m.   MardL  14, 

1S04.) 

1.  MABTEB  AHB  SbBVAHT— NeGMOENCB  of  8BRTA!fT— Pr.BADING. 

In  an  action  for  personal  Injuries,  caused  by  driviug  a  y/tmoa.  over  plain- 
ttir  in  the  street,  the  complaint  is  sufflcleut  to  show  that  the  driver  was 
acting  as  defendants*  serrant  at  the  time  of  the  accident,  where  It  al- 
leges that  wairon  btionged  to  defendants,  and  was  driven  by  one  ot 
Vbetr  aflnts  or  savants. 
flL  ^ut/-OBjaono>s  to  Evidkrob— 6pbcificatiosb  op  Groundr. 

Exceptions  to  evidence  are  not  available  unless  the  groonds  of  objectloa 
were  stated. 

S.  NeOUOEBCE— EVTDBNCK. 

In  an  action  for  personal  Injuries  It  appeared  that  while  plaintiff,  a  boy 
12  years  old,  was  crossing  the  street,  he  was  run  over  by  defendants' 
watcon.  Immediately  beft»'e  plaintiff  started  to  cross  the  street,  the 
wagcm  was  goln?  slowly,  but  while  plaintiff  was  crossluK  the  driver  urgpd 
bis  hofw,  and  plaintiff  tried  to  ran  across  in  fnwt  of  the  waffon.  Be}d, 
that  the  questions  of  negligence  and  contributory  negligraiee  were  prop- 
erly submitted  to  the  Jury. 

Appeal  from  city  court,  general  term. 

Action  by  Joseph  Bimbaum,  an  infant,  by  his  guardian  ad  litem, 
agaluBt  Samuel  Lord  and  another,  to  recover  damages  for  the  alleg- 
ed negligence  on  the  part  of  the  ^ver  of  defendants'  wagon  in  run- 
ning over  plaintiff,  a  boy  about  12  years  old,  while  he  was  crossing 
Chrystie  street  at  Stanton  street,  in  New  York  city.  From  a  judg- 
ment of  the  city  court  (27  N.  Y.  Supp.  135)  affirming  a  judgment  in 
favor  of  plaintiff,  entei«d  on  a  verdict  for  $250,  defendants  appeal. 
AfBrmed. 

Argued  before  DALY,  a  J.,  and  BISOHOPF  and  PRYOK,  JJ. 

H.  TompMns,  for  appellants. 
£.  G.  Stone,  for  respondent. 

PEE  CURIAM.   The  complaint  was  sufficient  in  alleging  that 
the  wagon  belonged  to  defendants,  and  was  driven  by  one  of  their 
v.28N.Y.8.no.l — 2 
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8gent«  or  serranta,  although,  it  does  not  otherwise  all^  liiat  the 
latter  was  then  enga^d  in  the  defendants'  business ;  but  that  is  in- 
volved in  the  allegation  that  the  wagon  was  driven  by  their  agent 
or  servant,  for,  if  the  driver  was  not  engaged  upon  his  master's  busi- 
ness, he  would  be  neither  agent  nor  servant,  but  his  own  master. 
As  to  the  proof  of  ownership  oi  the  wagon,  the  defendants'  name 
was  on  the  wagon,  and  there  is  no  pretense  of  evld^ce  on  the  trial 
that  it  did  not  belong  to  them.  Ko  witoeu  was  called  by  them  on 
that  point,  although  the  proof  of  the  fact,  if  it  existed,  mnst  be 
deemed  to  be  in  defendants'  possession.  All  prMumptions  on  that 
point  were  therefore  against  them.  Wennerstrom  v.  Kelly  (Com. 
PL  N.  Y.)  27  N.  Y.  Supp.  326.  The  ownership  of  the  wagon  and  the 
ag«icy  of  the  driver  were  therefore  questions  for  the  jury. 

As  to  the  exceptions  to  rulings  upon  evidence,  in  some  cases  the 
grounds  of  objection  were  not  stated,  and  the  exceptions  are  of  no 
avail.  Gruikshank  t.  Gordon,  118  N.  Y.  178,  23  K.  E.  457.  As  to 
the  objection  to  the  question  calling  for  the  conversation  of  the  plain- 
tiff's witness  Stone  with  the  alleged  superintendent  ot  the  defend- 
ants, it  was  put  upon  the  ground  that  the  conversation  was  in  the 
absence  of  the  defendants;  not  that  the  person  in  question  had  no 
authority  to  act  for  them.  When  the  conversation  was  given,  and 
it  appeared  that  tiie  allied  supaintendent  had  impliedly  admit- 
ted that  t^e  accident  had  been  reported  to  hiM  by  some  person  in 
defendants'  employ  who  had  charge  of  the  horses  and  wagons,  a  mo- 
tion was  made  to  strike  it  out  upon  the  ground  that  it  wiw  a  convert 
sation  with  an  alleged  servant  of  defendants,  in  their  absence;  not 
upon  the  ground  that  the  servant  had  no  power  to  bind  his  master 
by  such  admissions.  Besides,  the  motion  was  to  strike  out  all  the 
testimony,  and  it  did  not  con^t  wholly  of  admissions.  The  alleged 
superintendent  directed  that  the  doctor  call  and  see  the  boy.  This 
was  an  act  which  might  have  been  within  his  authority;  and  the 
motion  to  strike  out,  as  we  have  seen,  was  not  based  upon  want  of 
authority.  The  exception  to  the  ruling  made  upon  an  objection 
which  did  not  point  ont  the  error  is  not  available.  Sterrett  r. 
Bank,  122  N.  Y.  659,  25  N.  E.  913. 

There  is  no  force  in  the  objection  that  the  minutes  of  the  former 
trial  were  improperly  admitted.  They  were  proved  without  objec- 
tion by  the  testimony  of  defendants'  counsel.  There  was  no  objec- 
tion that  the  proper  foundation  for  their  admission  In  impeachment 
of  defendants'  witness  had  not  been  laid  by  first  questioning  the 
witness  as  to  his  testimony  upon  the  former  trial.  The  judge's 
statement  that  they  were  admitted  to  impeach  the  witness  was  not 
excepted  to.  The  exception  was  as  to  the  admission  of  the  miantes, 
and  the  attention  of  the  court  was  not  called  to  the  point  now  made, 
— ^tbat  the  reasons  given  for  admitting  the  paper  might  have  in- 
fluenced the  jury. 

On  the  main  issue  In  the  case — that  of  negligence — there  seems  to 
have  been  suflScient  evidence  to  go  to  the  jury  on  the  question  both 
of  the  driver's  negligence  and  the  alleged  contributory  negligence  ot 
the  plaintiff.  Here  was  a  boy  of  12  years  of  age,  carrying  a  load  of 
empty  cigar  boxes,  and  al>out  to  otobb  the  street  When  he  left  the 
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sidewalk,  and  first  saw  this  wagon,  it  was  in  the  middle  of  the 
block,  going  slowly;  so  that  it  was  not  imprndent  for  him  to  cross 
at  that  time.  While  crossing,  the  driver  whipped  his  horse,  and 
said,  ''Get  np,"  and  the  horse  b^an  to  run.  The  plaintiff  tried  to  run 
across,  and  was  struck.  The  (H-eBum^tion  is  that  the  driver  baw 
him  in  view,  because  it  was  his  duly  to  look  out  before  Mm  for 
pedestrians,  and  so  he  could  have  easily  avoided  the  accident  by  turn- 
ing his  horse.  Whether  It  was  prudent  on  the  boy's  part,  when  he 
heard  and  saw  the  driver,  and  the  horse  commenced  to  run,  to  cross  in 
front  of  the  horse,  or  whether  he  should  have  stepped  back,  was  a 
question  for  the  jury;  and  it  is  for  them  to  say  whetiier  he  exo'ciaed 
that  care  which  was  to  be  expected  of  a  boy  of  his  age.  Even  if  it 
were  not  a  prudent  act  for  him  to  start  and  run,  the  sudden  peril 
excused  Mm.  If  a  sudden  and  instinctive  peril  on  his  part  to  es- 
cape impending  danger,  after  receiving  warning  thereof,  resulted  in 
the  accident,  there  not  being  time  to  form  an  intelligent  and  delib- 
erate judgment  as  to  the  best  means  of  escape,  negligence  is  not  im- 
putable to  him.  Quill  v.  Railroad  Co.  {Com.  PI.  N.  Y.)  11  N.  T.  Supp. 
80,  affirmed  126  N.  Y.  629,  27  IS.  E.  410.   The  judgment  must  be 


<7  Mlsu  Rep.  726.) 

MAHONEY  V.  KENT. 
(Common  Fleas  of  New  York  City  and  Couoty,  Genial  Term.  April  2,  1804.) 

PBIRCIFAL  and  AqENT— LtABILITT  OF  AOENT — UlTDlSCLOfiBD  PRINCIPAL. 

An  agent  who  falls  to  disclose  his  principal  Is  personally  liable  to  a 
person  with  whom  he  contracts,  though  such  person  might  hnve  discov- 
ered the  agency;  actual  knowledge  being  nec^sary  to  r^eve  the  agent 
of  UabUlt7. 

Appeal  from  second  district  court. 

Action  by  John  Mahoney  against  Alexander  T.  Kent  to  i%cover 
for  services  rendered.  From  a  judgment  in  favor  of  plaint^  de- 
fendant appeala  Affirmed. 

Argued  before  BISCHOFF  and  aiEGESIOH,  JJ. 

George  Edward  Kent,  for  appellant. 
James  J.  Walsh,  for  respondent 

BISCHOFF,  J.  That  the  plaintiff  was  employed  by  the  defend- 
ant, and  that  the  services  in  question  were  rendered  during  the 
period  for  which  compensation  is  claimed,  are  not  disputed;  nor  is  it 
contradicted  that  the  disbursanente  which  are  sought  to  be  recov- 
ered were  reasonable,  and  were  made  in  the  course  of  the  plaintiff's 
duties.  As  to  whether  or  not  an  agreement  existed,  whereby  the 
defendant  charged  himself  with  the  repayment  of  tiiese  disburse- 
ments, and  as  to  the  amount  agreed  upon  as  compensation  for  the 
plainlifirs  aervicea  during  the  week  for  which  compensation  is  here 
claimed,  th^  is  a  direct  conflict  of  fact,  upon  which  a  finding 
either  way  might  have  been  made;  but  that  the  determination  be- 
low upon  sacli  evidence  wUl  not  be  reviewed  upon  appeal  is  the  well- 
settled  rule  of  this  court. 
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It  is  contended,  however,  that  this  action  should  hare  been 
brought  against  the  Sporting  World  Company,  of  which  the  defend- 
ant is  president,  and  in  which  capacity  it  is  claimed  that  the  agree- 
ment with  the  plaintiff  was  entered  into  by  him.  There  is  no  evi- 
dence that  the  plaintiff  waA  employed  under  any  r^resentations 
as  to  the  agency  of  the  defendant,  and  the  justice  properly  decided 
the  motion  to  dismiss  the  complaint  upon  this  ground.  It  is  ele- 
mentary that  an  agent  who  fails  to  disclose  his  principal  is  liable 
personally  to  the  party  with  whom  he  contracts.  Mills  v.  Hunt, 
riO  Wend.  431.  Again,  it  is  urged  that  the  plaintifl  could  well  have 
discovered  the  existence  of  the  defendant's  principal  from  a  perusal 
of  a  certain  portion  of  the  newspaper  upon  which  he  was  emploved. 
But  it  is  not  sutHeient  that  the  true  principal  might  have  been  dis- 
covered by  the  party  contracting  with  the  agent.  Actual  knowl- 
edge is  necessary  (Cobb  v.  Knapp,  71  N.  Y.  348,  352);  and  the 
evidence  fails  to  show  any  such  knowledge  on  the  part  of  the  plain- 
tiff in  this  case.  In  the  case  last  cited,  the  court  say :  "There  is 
no  hardship  in  the  rule  of  liability  against  agents.  They  always 
have  it  in  their  ovra  power  to  relieve  themaelveB,  and,  when  they 
do  not,  it  must  be  presumed  that  tJiey  intend  to  be  liable."  Hie 
recovery  is  fully  supported  by  the  evidence,  and,  no  error  appear- 
ing from  the  record,  the  judgment  should  be  ai&imed,  with  costs. 


(7  Misc.  Btp.  080.) 

OARLSON  T.  WINTBESON. 

(Common  Pleas  of  New  Tcurk  City  and  County,  General  Twm.  April  %  1804.) 

Rbstitittiok  after  RETEnsAT, — When  Denikd. 

An  application  for  restitution  after  reversal  is  properly  denied  where 
It  appears  that  the  action  had  been  retried,  and  a  recovery  bad  by  the 
same  parties  as  before. 

Action  by  Xiouise  Carlson  against  Maria  L.  Winterson  on  a  prom- 
issory  note.  A  judgment  in  favor  of  plaintiff  was  reversed  on  ap- 
peal (22  N.  Y.  Supp.  663),  and  defendant  now  moves  for  restitution. 

i)('nied.   

Argued  before  DALT,  C.  J.,  and  BISCHOFP  and  PBYOB,  JJ. 

H.  M.  Hitchings,  for  appellant 
£.  F.  BuUand,  for  respondent. 

FEB  GX7BIAM.  The  grantii^  of  this  motion  is  discretionary,  and 

the  provisions  of  the  Code  of  Civil  Procedure  respecting  restitution 
on  the  reversal  or  vacation  of  a  judgment  or  order  are  not  exclusive. 
The  party  has  his  remedy  by  action.  Haebler  v.  Myers,  132  N.  Y.  363, 
30  N.  E.  9()3;  Baylies,  New  Trials,  191.  Since  the  submission  of  this 
motion  it  appears  that  the  action  has  been  retried  in  the  court  be- 
low, and  that  the  trial  has  again  resulted  in  a  verdict  and  judgment 
for  plaintiff.  We  deem  it,  therefore,  a  proper  exerctee  of  our  discre- 
tiom  to  deny  restitution  upon  summary  application  therefor.  No 
costs  of  this  motion. 
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(7  Mktc  Rep.  6T7.) 


mMlTJIOS  et  aL  T.  COOGAN  et  al. 


(Common  Pleas  of  New  York  Oi^  and  County,  General  Term.  April  2.  1894.) 

COKTRAOTS — IkTSRFRETATIO  K. 

Where  a  building  contract  provides  that  the  contractor  shall  recelre  ae 
compensation  the  cost  of  labor  and  material  used  In  the  building,  "and 
10  per  cent,  added  thocto  as  profit,"  the  amonnts  paid  by  the  contractor 
on  subcoDtracts  for  TarlotiB  portions  of  the  work,  including  the  cnxtomarj 
PFoflts  of  the  BubcMitracton,  wlU  be  CMwldcred  as  "the  coat  of  labor  and 
material"  in  estimating  the  amount  due  to  the  contractor. 

Appeal  from  Bpecial  term. 

Action  hj  John  L.  Hamilton  and  otbero  against  James  J.  Googan 
and  another  to  foreclose  a  mechanic's  Hen  on  premises  known  as 
225  and  227  Sixth  avenue.  From  a  judgment  in  favor  of  plaintifTs 
for  f65,122.83,  defendants  appeal.  Afllrmed. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVER  and  PBYOB,  JJ. 

A.  &  L.  Levy,  for  appellants. 
Ahnw  G.  Thomas,  for  respondents. 

DALT,  C.  J.  The  plaintifts  agreed  to  erect  a  building  for  the 
defendants,  and  to  receive  "for  such  work  as  compensation  the 
cost  of  labor  and  material  used  therein,  and  10  per  cent  added 
thereto  as  profit."  The  plaiutiSa  did  the  carpenter  work  at  a 
cost  for  labor  and  materials  of  ¥18,193.30,  but  the  other  portions 
of  the  work  they  sablet  to  various  contractors,  whose  bills  amount 
to  993,294.57;  and  plaintiffs'  whole  demand  was  the  total  of  these 
two  sums,  being  flll487.87,  with  10  per  cent  added  thereto, — 
f  ll,14a78.  The  defendants  resist  this  claim  upon  the  ground  that 
the  bills  of  the  subcontractors  include  the  profits  of  the  latter 
in  addition  to  the  cost  of  the  labor  and  materials  furnished  by 
them  respectively,  and  they  instance  the  subcontr-act  of  Wills,  for 
the  mason  and  stone  work,  in  which  the  plaintiffs  agreed  to  pay 
Wills  the  cost  of  ltdx>r  and  materials,  with  10  per  cent,  added  for 
profit;  the  very  contract  which  plaintiffs  made  with  these  defend* 
ants.  Wills'  charge  for  labor  and  materials  is  1^,250.62,  and  his 
10  per  cent  is  $^225.06,  making  his  total  bill  |46,475.68.  upon 
which  plaintiffs  claim  10  per  cent,  or  $4,647.56,  thus  charging  defend- 
ants with  10  i>er  cent  on  the  labor  and  materials  of  the  mason 
work  twice  over.  The  other  subcontracts  do  not  present  the  point 
of  contention  as  sharply  as  the  Wills  contract,  but  it  is  indisputable 
that  each  contractor  has  charged,  not  only  what  he  paid  for  labor 
and  materials,  but  his  customary  profit  in  addition  tiiereto;  and 
the  question  for  our  determination  is  whether  the  plaintiffs  shall 
be  aUowed  the  amoant  of  - these  subcontracts  as  '^e  coat  of  labor 
and  materiaL''  The  plaintiffs  contend  that  defendants  them- 
selves have  construed  their  agreement  in  conformity  with  the 
plaintiffs'  view  by  recognizing  the  employment  of  subcontractors; 
having  recommended  one  party  to  plaintiffs,  with  a  request  to 
give  him  an  opportunity  to  figure  upon  the  plumbing  work,  and 
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having  expressed  a  vish  that  Wills  should  do  the  mason  work. 

D^endants  olaim  that  this  was  not  inconslBtent  with  their  con- 
tract, and  In  no  wise  bound  them  to  pay  more  than  the  stipulated 
price,  viz.  the  cost  of  labor  and  materUL 

What  is  a  reasonable  construction  of  the  contract  must  be 
gathered  from  the  circumstances  of  the  case,  the  work  to  be  done, 
and  the  usages  of  business  as  known  to  both  parties.  This  was 
a  contract  for  the  taking  down  of  an  old  atntcture^  excavating 
for  a  new  one,  and  erecting  a  large  and  costly  building,  which 
required  the  co-operation  of  a  numl^  of  different  trades,  and  the 
whole  work  was  to  be  completed  within  a  comparativdy  short 
period.  The  custom  of  apportioning  building  work  among  persons 
engaged  in  the  several  trades  was  known  to  and  recognized  bj 
defendants,  and  is  so  generally  understood  tiiat;  unless  the  con- 
trary appears,  we  must  consider  that  the  parties  entered  into  this 
contract  with  the  understanding  that  that  conzse  was  to  be  pur- 
sued. It  is  not  pretended  that  defen^mts  understood  that  the 
plaintiffs  were  masters  of  all  mechanical  crafts,  of  were  to  attempt 
to  erect  the  building  without  the  assistance  <rf  experts  in  the 
several  trades;  that  they  were  to  purchase  material  at  first  cost, 
hire  the  laborers,  and  produce  a  completed  structure,  the  mechan- 
ical execution  of  which,  in  every  department,  should  be  as  perfect 
as  if  each  department  had  been  under  the  charge  of  competent 
contractors.  It  is  more  reasonable  to  conclude  that  what  the  par- 
ties int^ded  by  the  cost  of  labor  and  material  was  the  actual 
chaige  of  the  several  contracting  mechanics  for  the  portion  of 
the  work  done  by  each,  and  his  profit  upon  w>jat  he  paid  his 
workmen,  and  the  price  of  the  material  they  used,  as  It  represented 
the  necessary  expenses  of  supervision  and  skill  in  directing  and 
performing  thje  work  in  a  workmanlike  manner,  and  the  mainte- 
nance of  facilities  for  tiie  proper  performance  of  his  contract  Thus, 
Wills'  10  per  cent  represented  his  own  supervision  over  the  masoD 
work,  the  proportional  expenses  of  his  shop,  employes,  etc.,  and 
was  as  much  a  part  of  the  actual  cost  of  labor  and  materials  as 
the  wages  of  his  foreman;  and  was  necMsaiy  in  order  that  the 
mason  work  should  be  executed  by  a  competent  expert  in  that 
trade.  Were  the  plaintiffs  to  go  into  the  market  and  purchase 
material,  they  woi^d  stUl  be  paying  a  profit  to  the  dealers,  and 
yet  it  cannot  be  pretended  that,  in  order  to  save  this  expense  to 
the  defendants,  they  were  bound  to  manufacture  such  material 
themselves;  and,  if  they  hired  laborers  and  set  over  them  com- 
petent sujwrintendents,  it  would  not  be  contended  that  they  bad 
to  pay  the  compensation  of  the  latter  out  of  their  own  percentage. 
The  common  understanding  d  the  cost  of  labor  and  material  in 
the  erection  of  such  a  structure  as  was  contemplated  in  the  con- 
tract of  the  defendants  is  the  customary  charge  of  contractors 
for  doing  such  work  and  furnishing  such  material.  The  10  per 
cent  to  be  paid  to  the  plaintiffs  was  simply  a  means  of  confining 
the  whole  expense  of  erecting  the  building  to  a  certain  percentage 
upon  the  actual  cost  of  each  of  the  several  portions  of  the  work. 
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and  to  fix  a  limit  upon  the  plaintlfla'  compencatioiif  and  not  to 
provide  a  novel  and  extraordinary  method  of  erecting  a  large 
building. 

In  this  view  of  the  contract,  the  case  was  properly  tried,  and 
the  evidence  developed  that  the  several  portions  of  the  work  were 
done  at  a  fair  and  reasonable  price,  and  that  the  plaintiffs  were 
entitled  to  recover  as  claimed.  Ko  error  is  pointed  out  by  the 
exceptions  which  require  a  new  trial  The  court  correctly  ruled 
that,  as  between  the  contractor  and  the  owner  of  the  property, 
the  lien  was  effected  when  the  proper  notice  was  filed,  and  is  not 
afFected  by  the  failure  to  serve  notice  of  claim  upon  the  owner. 
Kenney  v.  Apgar,  93  N.  Y.  639;  Kelly  v.  Bloomlngdale,  139  N. 
Y.  343,  34  K.  E.  919.  The  case  of  Furniture  Co.  v.  Squier,  2  Misc. 
Rep.  438,  21  N.  Y.  Supp.  972,  does  not  hold  the  contrary.  The  de- 
cision in  that  case  concerned  only  the  insufficient  veriflcation  of 
the  notioe.  The  judgment  is  affirmed,  with  costs.  All  concur. 


(7  Misc.  Rep.  TOO.) 

UNION  STOVB  WORKS  v.  ARNOUX 

(GODUnon  Pleas  of  New  YoA  City  and  Coanty,  General  Term.  April  2,  1894.) 

1.  Action  on  Contract— Aurebhekt  to  Pat  on  Approval  by  Third  Person- 

In  an  action  for  work  done  under  a  contract  by  which  defendant  agreed 
to  pay  plaintiff  on  approval  of  the  wwk  by  one  0.,  It  appeared  that  0. 
knew  of  the  contract,  and  that  be  visited  the  building,  where  the  work 
"was  Aoagt  er«y  day.  Defendant  did  not  deny  that  O.  had  approved 
the  woA,  bat  relied  on  the  absence  of  direct  evidence  of  approval.  Wdd, 
that  the  evidence  vnu  Buffldoit  to  show  1^  ImpUcatton  that  O.  had  ap* 
proved  the  work. 

2.  Evidence— Paboi.  to  Affect  Whiting. 

Wliere  defendant  agreed  In  writing  to  pay  for  work  done  by  plalotlfC 
on  approval  by  one  C,  parol  evidence  Is  not  admissible  to  show  that  It 
was  Intended  that  the  approval  should  be  In  writing,  as  snch  evidence 
would  vary  the  written  agreement 

Appeal  from  city  court,  general  term. 

Action  by  the  Union  Stove  Works  against  William  H.  Amoux  to 
recoTer  the  agreed  price  of  40  ranges,  with  boilers  and  attachments, 
to  be  set  and  connected  complete  in  two  apartment  houses  in  Ninety- 
Eighth  street  in  New  York  city.  From  a  judgment  of  the  city  court 
(26  N.  Y.  Supp.  83)  affirming  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff  for  |1,026,  the  full  amount  claimed,  defendant  appeals. 
Affirmed. 

The  contract  of  defendant  upon  which  it  is  sought  to  hold  him  is 
In  writing,  and  is  as  follows: 

"New  York,  Jany.  21/91. 
"WoD.  H.  Amonx,  Esq.— Dear  Sir:  The  bearer  represents  the  Uoion  Stove 
Works,  from  whom  I  have  bought  the  ranees  and  tKrilnv.  He  wishes  to 
satisfy  himself  that  It  Is  all  right 
"40  boilers  and  ranges,  f840. 

"Yomv,  &C.,  John  D.  Phyfe. 

"Jos.  Campbell  mast  approve,  &  on  such  approval  and  delivery  of  goods  I 
will  pay  cash  forthwith.  W.  H.  A." 

Argned  before  DALT,  a  J.,  and  BISCHOFF  and  PBYOB,  JJ. 
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Arnooz,  ^tdi  *  Wootfoid  aad  David  F.  BaUber  (Wm.  H.  Ar^ 
Bouz,  of  eoniuel),  for  ^ipeUant 
iliUlips  &  Avery,  for  respondeot. 

DALY,  G.  J.  The  plaintilb  alk^  tiiat  Joseph  Gampbdl  approved 
<tf  the  contract,  and  of  the  materials  and  labcMr  fiHnished  and  pei^ 
formed  by  them,  and  this  was  denied  by  defendant.  It  was  con- 
ceded that  the  goods  and  work  CMnpUed  with  the  contract,  and  it 
iH  a  fair  inferenee,  from  the  evidence  in  the  ease,  that  Joseph  Camp- 
h*:ll  saw  the  work  and  approved  of  it.  He  was  the  brother  of  one 
of  tiie  firm  of  builders,  Fhyfe  &  Campbell,  who  were  meting  the 
houses.  He  was  a  kind  of  ''bosa  around,  fmnnan,  or  something,*' 
according  to  the  testimony  of  the  witnesses.  According  to  the  tes- 
timony of  defendant's  witness  Ge<H*ge  T.  Amooz,  who  was  the 
brother  of  the  defendant,  and  the  bookkeeper  of  Diyf^,  Joseph 
Campbell  approved  of  bills  if  he  (Amoux)  said  It  was  all  right;  and 
Joseph  Campbell  was  at  the  building  about  every  day.  Joseph 
Campbell  swears  that  he  never  saw  these  ranges  go  into  tiiis  defend- 
ant's property;  but  it  appears  from  deCendantfs  own  testimony  tiiat 
f'ampbdl  knew  that  defendant  had  entered  into  the  contract,  for 
they  conversed  abont  the  ranges  at  that  time;  also,  that  the  general 
course  was  that  Campbell  would  look  at  the  work,  and  bring  the 
approval  to  the  defendant,  or  else  deliver  them  to  the  party.  It  also 
api>ear8  that,  after  the  work  was  done,  the  plaintiiFs  agent,  the 
deffindaut,  Mr.  Phyfe,  and  Joseph  Campb^  met  in  defendant's 
office;  that  the  plaintifTR  aj>;ent  came  there  to  get  the  approval  from 
JoHeph  Campbell,  and  the  lattar,  at  the  suggestion  of  defendant, 
agreed  to  meet  the  parties  the  next  morning  at  9  o'cloclc,  but  never 
came.  Approval,  like  consent,  may  be  expressed,  or  may  be  implied 
from  the  conduct  of  the  party,  and  it  may  be  tacit  It  was  estab- 
lished by  defendant's  own  testimony  that  Campb<-U  knew  of  the 
contract.  If  he  disapproved  of  it,  it  was  easy  for  defendant  to  say 
so,  and,  being  silent  upon  that  point,  we  must  deem  it  established 
that  Camplwll  approved  of  the  purchase  of  the  goods  and  of  de 
fendant's  agre*!ment  to  pay  for  them.  From  the  other  evidence  in 
the  case,  tlie  jury  might  fairly  infer  that  Campbell  saw  the  goods 
and  work,  and  approved  of  both.  He  made  no  particular  personal 
investigation  for  himself,  but  relied  upon  (}e<Hrge  T.  Arnoux's  ap- 
proval, lie  was  at  the  building  every  day,  and  he  made  an  appoints 
mcnt  with  the  plaintiff's  agent  to  meet  him  there  and  examine  the 
work.  His  failure  tlien,  or  at  any  time,  to  intimate  the  slightest 
diKap})rova],  warranted  the  jury  in  finding  that  he  did  approve. 
The  allegations  of  the  complaint  were  therefore  sustained. 

The  defcndunt  claims,  however,  that  the  approval  of  Campbell 
was  to  be  in  writing,  and  offered  to  show  that  ^e  conversation  be- 
twtK'n  him  and  the  plaintiff's  agent,  at  the  time  he  signed  his  agree- 
ment to  pay,  established  that  fact  The  defendant's  evidence  on 
Unit  point  was  excluded,  and  we  think  properly,  as  it  tended  to  vary 
the  written  agreement.  The  defendant  drew  up  his  stipulation,  and 
must  be  d<>(^med  to  have  inserted  in  it  aU  that  was  material.  What- 
ever in  the  conversation  which  had  been  testified  to  by  plaintiff^s 
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agent  implied  an  approval  in  writing  is  wholly  immaterial,  since 
defendant  had  not  chosen  to  make  a  stipulation  for  a  writing  a  part 
(rf  his  agreement.  He  inserted  the  sole  condition  npon  which  he 
agreed  to  paj.  To  add  any  other  or  further  condition  is  to  alter 
hte  own  contract.  Tliere  are  caaes  where  the  contract  of  one  party 
is  in  writing,  and  the  contract  of  the  other  party  rests  in  parol  and 
may  be  proved  by  parol.  Routledge  v.  Worthington  Co.,  119  N.  Y. 
592-596,  23  N.  E.  1111.  But,  where  the  writing  assumes  to  give  the 
whole  contract  between  the  parties,  it  cannot  be  varied  by  parol 
evidence  offered  on  the  part  of  the  person  who  subscribed  It  Ger- 
ard V.  Cowperthwait  (Com.  PI.  N.  Y.)  21  N.  Y.  Supp.  1092.  In  this 
case  the  d^endant  wrote  out  the  whole  contract  as  he  wished  it 
to  appear  at  the  time,  and  no  further  stipulation  can  be  added  to  it 
Kor  is  IlLere  any  ambiguity  in  the  writing.  It  means  bnt  one  thing, 
— ^that  Joseph  Campbell  must  approve.  Whether  his  approval  ia 
to  be  evidenced  by  a  writing  or  not  is  not  a  question  aiising  upon 
the  language  of  the  instrument  The  contract  is  not  ambiguous  be- 
cause it  failed  to  state  by  what  evidence  the  party  was  to  prove 
compliance  with  the  condition. 

Ground  for  reversal  is  alleged  in  the  error  of  the  trial  judge  in  sub- 
mitting to  the  jury  to  say,  "Was  there  anch  an  approval  as  would 
be  necessary  in  oMer  that  the  plaintiff  may  obtain  a  ■\  erdict?"  No 
Kception  to  this  statement  is  in  the  case,  and  we  therefore  cannot 
reverse  for  the  error.  That  there  was  no  exception  is  doal>tless  be- 
cause the  expression  which  the  judge  used  was  inadvertent,  and 
made  no  impression,  at  the  time,  upon  counsel  or  jury,  from  the  fact 
that  he  had  previously  charged  the  jury  that  they  were  to  determine 
from  the  evidence  whether  Joseph  Campbell  had  approved  or  not. 
Had  his  attention  been  called  to  the  matter,  he  would  have  had  an 
opportunity  to  correct  the  expression.  !None  of  the  exceptions  taken 
by  defendant  requires  a  reversal.  The  motions  to  dismiss  were 
proptfly  denied  because  th^  was  express  evidence  of  Joseph  Camp- 
bell's approval  of  defendant's  contract,  and  evidence  from  which 
his  approval  of  the  work  might  fairly  be  inferred.  It  appeared  from 
the  testimony  of  defendant's  witness  Joseph  Campbell  that  a  de- 
mand for  the  approval  of  the  ranges  was  made  on  him  when  he  came 
into  court  the  morning  of  the  triaL  No  objection  to  this  testimony 
was  offered  by  defendant;  nor  does  it  appear  that  it  was  drawn  out 
for  the  purpose  of  fixing  thereby  liability  on  defendant  The  latter, 
however,  asked  the  judge  to  charge  that  it  was  not  a  proper  de- 
mand, and,  if  it  was  the  <Mily  demand  made  on  Joseph  Campbell, 
the  jnry  must  rend^  a  Terdict  for  the  defendant  This  was  de- 
clined, and  defendant  excepted.  The  request  conid  not  have  been 
granted.  A  demand  upon  Joseph  Campbell  for  approval  was  not 
essential  to  plaintiff's  recovery.  It  was  only  necessary  for  them  to 
show  that  Campbell  had  approved.  We  do  not  consider  that  the 
other  exceptions  alluded  to  in  appellant's  brief  point  out  errors  for 
which  the  judgment  should  be  reversed.  The  defendant  complains 
of  the  instruction  given  at  plaintiff's  request,  just  befwe  the  jury 
retired,  that  if  the  demand  was  made  of  Joseph  Campbell,  and  he 
agreed  to  go  to  the  buildings  to  exiunine  the  work,  his  neglect  to  do 
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w>  was  tinreaaonable,  and  the  jury  most  find  for  the  plaintiff;  and 
two  snlwequent  inBteuctions  on  the  Bame  subject.  The  question 
of  unreasonable  refusal  to  approve  was  not  the  issue  presented  by 

the  pleadings. 

Plaintiff  insists  that  the  complaint  was  amended  to  conform  to 
the  proof  in  the  case.  It  appears  that,  after  the  denial  of  the  defend- 
ant's first  motion  to  dismiss  the  complaint,  the  court  said:  "The 
pleadings,  if  necessai?,  to  be  amended  to  confonn  to  the  proof."  De- 
fendant doiies  that  any  amendment  was  actually  made,  in  which 
we  agree  with  him,  for  plaintiff  did  not  then,  nor  subsequently,  ask 
for  any;  and  so  no  error  was  committed  by  wMch  there  was  a  anb- 
stitution  of  a  new  cause  of  AcUon.  But  at  the  dose  of  the  wh(^e 
case  the  defendant  treated  this  new  cause  of  action  as  in  the  case, 
for  he  added  to  his  former  grounds  of  motion  for  a  dismissal, 
"Fifth.  That  no  reasonable  effort  has  been  made  by  plaintiff  to  ob- 
tain the  approval  of  Joseph  Campbdl," — and  subsequently,  by  his 
own  requests  tor  instructions,  had  that  issue  submitted  to  the  jury; 
80  that  if  there  was  another  and  irrdevant  issue  left  to  them,  or  if 
the  cause  was  tried  upon  a  wrong  Uieory,  as  defendant  now  claims, 
or  upon  inconsistent  theories,  he  is  as  much  to  blame  as  the  plain- 
tiff, for  he  first  injected  the  irrelevant  issue  into  the  case.  We  af- 
firm the  judgment  because  we  find  sufficient  evidence  to  sustain 
the  verdict  upon  the  ground  that  Joseph  Campbell  approved;  and 
if  the  issue  were  as  to  his  unreasonable  refusal  to  give  an  express 
approval  in  writing,  or  otherwise,  the  plaintiff  must  be  deemed  to 
have  sustained  the  affirmative  by  a  preponderance  of  evidence. 
Judgment  and  order  affirmed.  All  concur. 


a  MlBC.  Rep.  636.) 

WATSON  V.  RUSSELL. 
(Common  Pleas  of  New  YotTl  City  and  County,  General  Term.  April  2,  1884.) 

L  Hbasttrb  or  Dauaobs— Breach  or  Contract. 

A  sum  stipulated  In  a  contract  as  the  price  of  tbe  privilege  of  canceling 
It  Is  not  tbe  measure  of  damages  upon  a  breach  of  the  contract. 

S.  Same— Contract  of  Employment. 

Where  a  contract  of  employment  provides  that  the  employe  may  be 
discharged  on  giving  him  a  we^'a  notice  and  paying  bim  two  weeks' 
salary,  a  refusal  to  accept  his  t«id»  of  service  at  the  time  of  perform- 
ance is  a  breach  of  the  cmtract;  and  for  such  breach,  without  the  notice 
and  payment  of  the  two  weeks'  salary,  the  measure  of  damages  Is  nut 
the  sum  njireed  to  be  paid  on  tbe  cancellation  of  the  contract,  but  is  tlio 
amount  of  his  salary  for  tbe  entire  term  of  employment,  lees  what  he  has 
earned  or  might  have  earned  otherwise.    BoolutaTer.  J.,  dlsspnttng. 

<Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  Alice  Watson  against  John  H.  Eussell  to  recover  dam- 
ages for  breach  of  contract  of  employment.  From  a  judgment  of 
the  city  court  (25  N.  T.  Supp.  517)  aflBrming  a  judgment  entered  on 
a  verdict  in  favor  of  plaintiff,  and  an  order  diving  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

Argued  before  BOOKHTA\'ER.  BISCHOFP,  and  PKYOR,  JJ. 
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Henry  Thompson,  for  appellant 
ThfMuas  F^ton  Taylor,  for  respondent. 

PBYOB,  J.  Whatever  the  form  of  the  complaint,  the  action  la 
for  damages  for  breach  of  a  contract  of  employment.  Howard  t. 
Daly,  61  N.  T.  362..  A  repudiation  of  an  agreement  before  or  at 
the  time  of  performance  constituteB  a  breach  of  it  sofBcient  to  ana- 
tain  an  action.  Bnnge  t.  Kcnpt  48  N.  Y.  226;  Frost  t.  Knight,  L. 
B.  7  Exch.  lUL  The  judgment  below  is  condusiTe  as  to  the  con- 
tract and  the  breach,  and  the  only  question  we  are  to  solve  is,  what 
was  the  m^sore  of  damagee?  We  are  unable  to  distinguish  the  case 
in  principle  from  Fisher  v.  Monroe,  2  Misc.  Eep.  326,  21  N.  Y.  Supp. 
995.  The  circumstance  that  there  the  plaintiff  had  entered  on 
performance,  while  here  the  plaintiff  was  forbidden  performance, 
is  surely  insignificant,  since  in  either  case  the  action  proceeds  on 
the  contract,  and,  in  the  absence  of  an  agreed  comprasation  for  the 
breach  of  it,  the  law  adjudged  the  rule  of  damages.  Howard  v. 
Daly,  supra.  The  contoition  of  the  appdlant  is  ttiat  his  contract 
stipulates  the  measure  of  damages  for  its  breach,  and  restricts  the 
recovery  to  the  amount  of  two  weeks'  salary.    It  reads: 

"It  iB  furtber  agreed  that  tbe  said  John  H.  Russell  may  cancel  this  contract 
at  any  time  on  giving  tbe  party  of  tbe  second  part  one  week's  notice  and  pay- 
ing one  week's  additional  salary;  and  In  conslderatloii  <tf  such  additional 
week's  salary  tbe  party  of  tbe  secraid  part  agrees  to  acc^  one  wedc'a  notice 
of  cancellation  at  any  time." 

Is  the  case  within  the  terms  or  intent  of  this  stipulation?  Indis- 
putably not.  A  breach  of  a  contract  is  not  a  cancellation  of  a  con- 
tract; one  party  breaks  it,  both  parties  cancel  it  Here  the  condi- 
tion of  cancellation  is  one  week's  notice  and  payment  of  two  weeks' 
salary.  But  no  notice  was  ever  given  by  the  defendant,  and  no 
notice  ever  accepted  by  the  plaintiff.  So  clearly  the  contrary  that 
the  d^endant,  both  in  his  complaint  and  at  the  trial,  stood  solely 
upon  the  ground  that  he  had  never  made  the  contract  with  the 
plaintiff.  How,  then,  can  he  avail  himself  of  a  provision  in  an 
agreement  which  he  disclaims,  and  the  obligations  of  which  he  dis- 
avows? But  it  is  said  the  law  fastens  the  contract  upon  him. 
True  enough;  but  the  contract  to  which  the  law  holds  him  is  tlie 
contract  which  he  made,  and  that  authorizes  him  to  cancel  it  only 
on  notice  and  payment  of  the  partial  salary  to  the  plaintiff.  Since 
he  never  gave^  and  she  never  accepted,  the  one  week's  notice;  since 
he  never  paid,  and  she  never  received,  the  two  weeks'  salary, — there 
could  be,  and  there  has  been,  no  cancellation  of  the  contract  The 
one  week's  notice  and  payment  of  the  two  weeks'  salary  were,  we 
repeat,  the  stipulated  condition  of  defendant's  exoneration  from  fur- 
ther liability  under  the  contract;  and,  defaulting  in  that,  he  is 
bound  by  the  contract  in  all  ita  obligations;  one  of  which  is,  upon 
its  breach,  to  pay  plaintiff  what  performance. of  the  contract  would 
have  been  wo^  to  her,  i  e.  the  salary  for  the  entire  teim  of  em- 
pl(^ment,  leas  what  she  did  earn  or  might  have  earned  otherwise. 
Howard  v.  Daly,  supra.  In  short,  payment  of  the  two  weeks'  sal- 
ary was  the  price  of  the  privilege  of  canceling  the  contract,  not  the 
stipulated  compensation  for  its  wrongful  breach.    There  being  no 
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escape  from  this  concloflion,  the  position  is  aflsnmed  that,  after  his 
breach  of  the  contract  hj  refnsing  the  employment  he  promised,  the 
defendant  might  atill  have  given  plaintiff  the  atipnlated  notice  and 
have  paid  her  the  stipolated  two  weeka^  salaij,  and  bo  might  have 
reduced  the  amount  of  reco^'ery  against  him.  It  is  an  aB-aufBcient 
answer  to  the  argnment  that,  in  fact,  the  d^endant  did  not  give 
the  notice,  and  has  not  paid  tiie  salary,  and  so  has  not  limited  the 
recovery  pursuant  to  the  provision  at  the  contract.  The  law  of  one 
case  is  not  affected  by  the  law  of  another  and  totally  dissimilar 
case.  The  relations  of  a  party  to  a  contract  which  he  has  fulfilled 
are  not  identical  with  his  relations  to  a  contract  whicb  he  haa  vio- 
lated. Had  the  defendant  taken  the  plaintiff  into  his  employment, 
as  he  agreed,  he  might  have  dischai^ed  her  on  a  we^'s  notice  with 
payment  of  two  we^'  salary,  as  she  agreed;  but  he  refused  to  ac- 
cept her  offer  of  service;  and  so,  by  his  own  wrong,  he  lost  the  right 
to  give  the  notice  and  reduce  the  recovery.  Furthermore,  to  this 
moiiumt  the  defendant  has  neithw  paid  nor  tendered  the  two  weeks'" 
salary,  payment  of  which  was  the  prerequisite  to  his  right  to  cancel 
the  contract,  and  yet  he  asserts  a  privilege  and  an  immunity  which 
he  could  only  claim  upon  a  rescission  of  the  contract  in  conformity 
with  its  conditions.  But,  be  the  reason  and  justice  of  the  case  as 
it  may^  it  is  answered  that  the  law  is  settled  otherwise  by  authori- 
tative adjudication.  In  England,  doubtless;  but  upon  a  principle 
pecnlinr  to  the  domestic  and  social  economy  of  that  country.  Gor- 
don V.  Potter,  1  Fost  &  F.  044;  Robinson  v.  Hindman,  3  Esp.  235; 
I-'ewings  v.  Tisdal,  1  Exch.  295.  Neither  Peverly  v.  Poole,  19  Abb. 
N.  C,  270,  nor  Parry  v.  Opera  Co.,  Id.  271,  touches  the  question  in 
(lispute;  and  no  other  American  adjudication  is  cited  for  the  ap- 
IK'llnnt,  except  Fisher  v.  Monroe,  supra.  If  the  point  vuled  in  that 
case  had  been  necessary  to  the  determination,  it  would  be  conclu- 
Mve  of  the  question  before  us.  But  the  reversal  of  the  judgment, 
ns  stated  tn  the  opinion,  was  unavoidable  for  errors  in  the  exclusion 
and  admission  of  evidence,  and  hence  the  decision  has  not  the  effect 
of  stare  decisis.  On  reconsideration  of  the  point  invtdved,  our  con- 
(tluRion  is  that  the  law  is  with  the  respondent  Judgment  affirmed, 
with  costs. 

BISCHOFF,  J.,  concoTB. 

BOOKSTAVER.  J.  I  cannot  concur,  as  T  believe  the  true  rule  tn  Biich  case 
is  laid  down  In  Fisher  v.  Monroe,  2  Misc.  Rep.  326;  21  N.  Y.  Supp.  d96. 

(7  Misc.  Eep.  714.)  ..- 

WILLIAM  OTTMANN  &  CO.  v.  HOFFMAN. 

(Common  Pleas  of  New  Y«k  City  and  County,  General  Term.  April  2,  1SM.> 

1.  EviDBHOB— Judicial  Notice— When  Statutes  Take  Effbct 

The  courts  wlU  take  Judicial  notice  of  the  time  when  a  statute  takes 
I'ffoct,  and  thereftsre  may  reswt  to  any  source  of  taifcHnnatlon  In  regard 

thereto, 

2.  Btatuteb — Revital— LiAniLiTT  OF  DiJiFXTORS  pon  Cohpob^te  Dehts. 

Laws  1800.  a  g  70,  reponled  Laws  1877,  c.  228,  §  8,  maktnR  directors 
of  corporations  which  hare  no  cjipltal  stock  personally  liable  for  corpo- 
rate debts.  Laws  18i>2,  c  688.  aiui-nda  the  act  of  18!X)  "so  as  to  rend  aa 
follows,"  and  omita  the  repealing  clause.  Laws  lSi)2,  c.  677,  S  33,  ap- 
proved on  the  same  day  as  chapter  6SS,  declares  that  no  provision  of 
any  chapter  of  the  revlBlon  of  the  genmil  laws,  of  which  said  chapters 
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677  and  68S  are  parts,  "idiall  supersede  or  repeal  by  implication  any  law 
passed  at  the  same  sesBion  of  the  legialatare  at  which  any  such  chapter 
was  enacted,  or  law  passed  after  the  enactment  of  any  sach  chapter 
and  before  it  shall  have  taken  effect."  -Beld.  that  I^aws  1892,  c.  688.  was 
not  affected  by  Lows  1802,  c  677,  i  31,  which  provide*  that  "the  repeal 
hereafter,  or  by  this  chapter,  of >  any  provislona  of  a  statute  which  repeals 
any  provision  of  a  prior  statute,  doee  not  revive  such  prior  statute,"  and 
therefore  section  3  of  the  act  of  18T7  was  revived  by  the  act  of  1800. 

Appeal  from  city  court,  general  term. 

Action  by  William  Ottmann  &  Co.,  a  corporation,  against  Joseph  E. 
Hoffmaa,  as  a  trustee  of  the  Importers'  &  Traders"  Club,  a  corporation, 
to  recover  a  debt  doe  from  the  corporation  to  plaintiff  pursuant  to  the 
provisions  of  section  3  of  chapter  228  of  the  Laws  of  1877.  From 
a  judgment  of  the  city  court  (26  N.  T.  Snpp.  881)  aifirming  a  judg- 
ment oTerraling  a  demnirer  to  the  complaint  and  awarding  to  plain* 
tur  the  rdief  demanded  therein,  defendant  appeals.  Affirmed. 

Argned  before  BOOKSTAVER,  BISCHOFP,  and  PBYOB»  JJ. 

Leo  0.  Bosenblatt,  for  appellant. 
Joseph  Fettretch,  for  respondent. 

BISCHOFP,  J.  By  the  express  provisions  of  the  constitution  of 
this  state  (article  4,  §  9),  acts  of  the  legislature  approved  by  the  gov- 
ernor become  effective  as  laws  only  upon  such  approval  (Sath.  St 
Const.  §  104);  and  whenever,  in  tiie  ascertainment  of  llie  rights 
and  obligations  of  xxifties,  such  becomes  material,  courts  may  in> 
quire  into  the  precise  time  when  the  several  laws  took  effect  Louis- 
ville V.  Portsmouth  Sav.  Bank,  104  IT.  S.  469.  In  the  case  last  cited 
Mr.  Justice  Harian  observed  that— 

"Com-ts  may,  when  substantial  justice  requires  it,  ascertain  the  precise  hour 
when  a  statute  took  effect  by  the  approval  of  the  ex'  cutlve.  •  •  •  We 
loc^  to  the  Qnal  act  of  approval  by  tlie  executive  to  find  wben  the  statute  took 
effect,  and.  when  necessary,  laqotre  as  to  the  hour  of  the  day  when  that  ap- 
proval was  in  fact  given." 

The  legal  fiction  that  the  law  does  not  recognize  the  fractions  of 
a  day  does  not  obtain  in  such  a  case.  Suth.  St  Const  %  110.  This 
is  in  accord  with  the  views  expressed  by  Judge  Story  in  the  follow- 
ing terse  language: 

**I  am  aware  that  It  la  often  laid  down  that  In  law  there  Is  no  fraction  of 
a  day;  bat  this  doctrine  is  true  only  sub  modo,  and  In  a  limited  sense,  where 
it  will  promote  tlie  right  and  Jostloe  of  the  case.  It  is  a  mere  legal  Hction, 
and  therefwe,  like  all  other  fictions,  la  never  allowed  to  operate  uKalnst  the 
rl^ht  and  justice  of  the  case.  On  the  contrary,  the  very  truth  and  facts,  in 
point  of  time,  may  always  be  averred  In  furtherance  of  the  right  and  Justloe 
of  tbe  case:  and  there  may  be  even  a  priority  In  an  Instant  of  time;  or,  in 
other  words.  It  may  have  a  beginning  and  an  end."  In  re  Richardson,  2 
Story,  571,  Fed.  Gas.  No.  11,777. 

See,  also,  Grosvenor  v.  Magill,  37  HI.  239;  Small  v.  McChesney, 
3  Cow.  19;  Clute  v.  Clute,  3  Denio,  263;  I'helan  v.  Douglass,  11 
How.  Pr.  193;  Busk  r.  Van  Benschoten,  1  How.  Pr.  148;  Blydens- 
bnrgh  v.  Cotheal,  4  N.  Y.  418. 

The  complaint  predicates  defendant's  liability  upon  the  facts  that 
at  ths  time  of  the  contraction  of  the  alleged  debt,  defendant  was 
-a  trustee  of  the  liaporters'  &  Traders'  Club,  a  coqxuation  organ- 


30 


HXW  YORK  8in>PLEH£HT|  VOl.  28. 


[Com.  Fl. 


tzed  without  capital  etock,  pursuant  to  the  provisions  of  chapter 
228  of  the  Laws  of  1877,  and  of  the  provisions  of  section  3  of  the 
chapter  and  law  last  referred  to,  which  are  to  the  effect  that  the 
trustees  of  such  a  corporation  shall  he  jointly  and  severally  liable 
for  all  the  debts  contracted  by  it  wldle  the  persons  proceeded 
against  were  such  trustees,  and  piovided  an  action  to  enforce  the 
liability  is  brought  within  two  years  from  the  time  when  ihe  debt 
accrued.  "No  qnratlon  arises,  with  reference  to  the  contraction  of 
the  debt  by  the  Importers'  &  Tradero'  Club,  that  defendant  was  a 
trustee  at  the  time  of  the  contraction  of  the  debt,  and  that  this 
action  was  brought  in  due  time.  The  allegations  of  the  complaint 
in  these  respects  are  admitted  by  defendant's  demurrer.  Cutier  t. 
Wright,  22  N.  Y.  472,  478.  But  defendant  contends  the  provisions 
of  section  3  of  chapter  228  of  tiie  Laws  of  1877  were  not  in  force 
at  t^e  time  of  the  contraction  of  the  debt,  June  1,  1892,  to  Decem- 
ber 31,  1892,  and  whether  th^  were  or  not  is  the  precise  question 
Intended  to  be  raised  by  the  demurrer.  The  sto<^  corporation  law 
(chapter  664,  Laws  1890)  in  upress  terms  repealed  the  proTisions 
of  section  3  of  chapter  228  of  the  Laws  of  1877.  Section  70  of  the 
stock  corporation  law  of  1890  provided  that  so  much  of  the  sev^^al 
laws  which  were  enumerated  in  the  schedule  annexed  to  article  4 
of  the  act  as  was  specified  in  the  last  column  of  the  schedule  should 
be  deemed  to  be  repealed,  but  that  the  repeal  should  not  be  deemed 
to  have  revived  any  prior  law  which  was  repealed  by  the  law  last 
repealed,  and  should  include  within  its  effect  ail  laws  amendatory 
of  the  law  last  repealed.  Among  the  laws  specified  In  the  last  col- 
umn of  the  schedule  are  sections  3,  4,  and  5  of  chaptCT  228  of  the 
Laws  of  1877.  Section  73  of  the  stock  corporation  law  of  1890  pn>^ 
vided  that  the  provisions  of  tJiat  act  should  be  effective  from  and 
after  May  1,  1891.  In  1892  (chapter  688,  Laws  1892)  the  stock  cor- 
poration law  of  1890  was  amended.  The  amendatory  act  provided 
that  the  act  of  1890  should  "read  as  follows,"  and  then  substituted 
provisions  which  omit  those  of  section  70  of  the  act  of  1890,  and 
others  of  like  purport  Neither  does  the  amendatory  act  ot  1892 
contain  any  provisions  which  are  in  conflict  with  the  continaed  vi- 
tality of  section  3  of  chapter  228  of  the  Laws  of  1877.  It  is  alwi^ 
to  be  assumed  that  the  legislature  acted  deliberately  and  with  full 
knowledge  of  all  existing  laws,  and  when,  therefore,  it  undertakes 
to  substitute  one  law  for  another,  its  intention  to  repeal  the  latter 
is  obvious.  Such  a  substitution  is  apparent  from  a  subsequent  act 
which  provides  that  a  former  act  shall  be  amended  "so  as  to  read 
as  follows"  (Moore  v.  Hausert,  49  N.  Y.  332 ;  People  v.  Supervisors 
of  Montgomery  Co.,  67  N.  Y.  109;  In  re  Prime,  136  N.  T.  347,  32 
N.  E.  1091;  Suth.  St  Const  §  137);  and  since  the  effect  of  the  re- 
peal a  repealing  law  is  to  restore  the  law  repealed  by  the  latter, 
in  file  absence  of  a  contrary  intention  expressly  declared,  or  neces- 
sarily to  be  implied  from  the  enactment  of  provisions  conflicting 
with  those  of  the  law  which  would  otherwise  be  revived  (Wheeler 
V.  Roberts,  7  Cow.  536;  Van  Denburgh  v.  President,  etc.,  66  N.  Y. 
1;  Buth.  St  Const.  §§  162,  168),  it  is  indisputable  that  the  act  of 
1892  amendatory  of  the  stock  corporation  law  of  1890  reTived  the 
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proTisiona  of  section  3  of  chapter  228  of  the  Laws  of  1877,  and  re- 
stored them  to  full  force  and  vigor  with  respect  to  all  transactions 
subsequent  to  the  taking  effect  of  the  amendatory  act  of  1892,  unless 
the  last-mentioned  act  is  affected  by  the  provisions  of  chapter  677 
of  the  Laws  of  1892,  known  as  the  "Statutory  Construction  Law," 
and  next  to  be  noticed. 

The  statutory  construction  law  (chapter  677,  Laws  1892)  provides 
(section  1)  that  the  provisions  of  that  act  shall  be  applicable  **to 
every  statute  miless  its  general  object,  or  the  context  of  the  lan- 
guage construed,  or  other  provisions  of  law  indicate  that  a  differ- 
ent meaning  or  application  was  intended  from  that  required  to  be 
given  by  this  chapter,"  and  (section  31)  *that  the  repeal  hereafter, 
or  by  this  chapter,  of  any  provision  of  a  statute  which  repeals  any 
provision  of  a  prior  statute,  does  not  revive  such  prior  provision." 
ObviOTifily,  then,  if  the  act  of  1892  (chapter  688)  amendatory  of  the 
stock  corporation  law  of  1890  is  affected  by  the  provisions  of  section 
31  of  the  statutory  constmctlon  law  of  189^  the  repeal  of  the  stock 
corporation  law  of  1890  did  not  revive  the  provisions  of  section  3  of 
chapter  228  of  the  Laws  of  1877,  and  defendant  thus  would  have  to 
be  absolved  from  liability  thereunder.  But  both  laws — the  statu- 
tory construction  law  of  1892  as  well  as  the  act  of  1892  by  which 
the  stock  corporation  law  of  1890  was  amended  and  repealed — ^were 
approved  by  the  governor  on  the  same-  day,  and  «ich  provided  that 
it  should  take  effect  immediately;  and,  as  the  question  of  the  order 
of  their  approval  is  presented  to  us  by  demurrer  to  the  complaint, 
we  have  not  the  advantage  of  evidence  adduced  by  either  partv  to 
aid  us  in  detennining  the  order  of  their  priority  in  respect  to  execu- 
tive sanction,  and  their  consequent  taking  of  effect.  Plaintiff,  there* 
fore,  contends  that,  since  both  acts  took  effect  on  the  same  day,  it 
must  be  assumed  that  they  became  laws  simultaneously,  and  hence 
that  the  act  amending  and  repealing  the  stock  corporation  law  of 
1890  is  not  affected  by  the  provisions  of  section  31  of  the  statutory 
construction  law  of  1892,  because  that  section  is  made  applicable 
only  to  repeals  subsequent  to  its  enactment.  Defendant,  on  the 
otlier  hand,  maintains  that,  inasmuch  as  the  act  of  1892  which 
amends  and  repeals  the  stock  corporation  law  of  1890  is  numbered 
688,  while  the  statutory  construction  law  of  1892  is  numbered  677, 
the  presumption  is  that  the  acts  were  severally  approved  in  the 
order  in  which  they  appear  numbered,  677  being  first,  and  688  later 
in  point  of  time;  and  so  that  the  inhibition  of  the  revival  of  a  law 
repealed  by  a  law  in  turn  also  repealed,  provided  for  by  section  31 
of  the  statutory  construction  law  of  1892  (chapter  677),  applies  to 
the  act  of  1892  (chapter  688)  amending  and  repealing  the  stock  cor* 
poration  law  of  1S90;  and  that  section  3  of  chapter  228  of  the  Laws 
of  1877  cannot,  therefore,  be  deemed  to  have  heen  revived  by  the 
repeal  of  section  70  of  the  stock  corporation  law  of  1890,  and  was, 
therefore,  not  in  forc^  at  the  time  of  the  contraction  of  plaintiff's 
demand  a^inst  the  Importers'  &  Traders'  Club. 

In  Board  of  Health  v.  Schmades,  3  Daly,  282,  10  Abb.  Pr,  (N.  S.) 
205,  it  was  held  at  general  term  of  this  court  (Daly,  C  J.,  and  Van 
Brant  and  Loew,  JJ,  concurring)  that  when  two  i2ic<»isistent  acts 
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of  the  I^datnre  are  enacted  on  the  same  daj  the  order  of  their 

priority  iu  enactmait  may,  in  the  absence  at  facts  to  the  contrary, 
be  inferred  to  have  been  as  indicated  by  their  reBpectire  numbers ; 
the  one  bearing  the  earlier  number  being  deemed  to  have  been  first 
enacted.  See,  also,  Btrauss  v.  Heiss,  48  Md.  292.  The  same  result 
might,  however,  also  be  reached  upon  other  grounds  respecting  the 
case  at  bar.  It  was  incompetent  for  defendant  to  tender  any  issue 
of  fact  by  pleaduig  the  later  approval  or  enactment  of  the  act  of 
1892  amending  and  repealii^  the  stock  corporation  law  of  1890. 
The  determination  of  that  question  comes  within  the  range  of  those 
matters  of  which  courts  and  judges  are  required  to  take  Judicial 
notice,  and  which  need  not,  thei-efore,  be  proved.  "In  fine,"  says 
Chief  Judge  Hunt  in  Bwiunerton  v.  Insurance  CJo.,  37  N.  Y.  174, 
"courts  will  generally  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction ;  and  where  the  mem- 
ory of  the  judge  is  at  fault  be  may  resort  to  such  documents  of  ref- 
erence as  may  be  at  hand  and  he  may  deem  worthy  of  confidence." 
In  Purdy  v.  Peofde,  4  Hill,  384^  the  question  was  whether  or  not  the 
act  there  under  discussion  was  passed  by  a  majority  of  the  legisla- 
ture or  by  a  vote  of  two-thirds,  and  Senator  Franklin  observed 
(page  404):  "Judges  are  bound  to  take  notice  of  a  general  law,  and 
it  is  their  province  to  determine  whether  it  be  a  statute  or  not; 
for,  as  against  a  general  statute,  nul  tiel  record  cannot  be  pleaded, 
but  it  must  be  tried  by  the  judges,  who  are  to  infonn  themiselvefl 
in  the  best  way  they  can."  In  Town  of  South  Ottawa  v.  Pej^as, 
94  U.  S,  2t>0,  it  was  hdd  that  the  question  whether  an  alleged  stat- 
ute "is  really  a  low  or  not  is  a  judicial  on^  and  is  not  a  question 
of  fact  to  be  determined  by  a  juryj"  and  this  was  approved  in 
Walnut  r.  Wade,  103  U.  S.  683.  In  Gaidner  t.  Barney,  6  WalL 
499,  the  controversy  was  conc^ning  tbe  time  of  the  taking  of  effect 
of  an  act  of  congress  by  the  president's  approval,  and  Mr.  Justice 
Miller,  in  delivering  the  opinion  of  the  court,  declared:  "There  is 
no  reason,  then,  on  sound  principle,  why  the  court  should  confine 
itself  to  the  date  made  by  the  president,  or,  if  he  has  made  none, 
should  reject  all  other  sources  of  knowledge^  The  judicial  notice 
of  the  court  must  extoul,  not  only  to  the  existence  of  the  statute, 
but  to  the  time  at  which  it  takes  effect,  and  to  its  true  constmc- 
tion.  •  •  •  We  are  of  oplni(m,  therefore,  <m  prin<dple  as  well 
as  authority,  that  whenever  a  question  arises  in  a  court  of  law  of 
the  existence  of  a  statute,  or  of  the  time  when  a  statute  took  effect, 
or  of  the  precise  terms  of  a  statute,  the  judges  who  are  called  upon 
to  decide  it  have  a  right  to  resort  to  any  source  of  informatimi 
which  in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a 
clear  and  satisfactory  answer  to  such  question;  always  seeking  first 
for  that  which  in  its  nature  is  most  appropriate,  unless  the  po«itiTe 
law  has  enacted  a  different  rule."  In  The  Prince's  Case,  8  Coke,  28, 
it  was  the  oj^on  of  the  court  "that  c^inst  a  general  act  of  par- 
liament, or  such  whweof  the  judges  esc  officio  on^t  to  take  notice, 
the  other  party  cannot  plead  nul  tiel  record;  for  of  such  acts  the 
judges  ought  to  take  notice.  But  if  it  be  misrecited  the  partj 
ought  to  demur  in  law  upon  it;  and  in  that  case  the  law  is  grounded 
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upon  great  reafion,  for  God  forbid,  if  the  record  of  snob  acts  sboold 
be  lost,  or  consoiBed  by  fire  or  other  means,  that  it  should  be  to 
the  general  prejndioe  of  the  commonwealth,  bat  rather,  although 
It  be  lost  or  conanmed,  the  Jndges,  either  by  the  printed  copy,  or 
by  the  record  in  which  it  is  pleaded,  or  by  other  means,  may  In- 
fimn  thenuelTes  of  it"  See,  also.  Hale,  Com.  Law,  pp.  14,  16;  1 
Kent,  Comm.  p.  460;  Id.  (Lacy's  Ed.)  484  et  aeq.;  Suth.  St  Const. 
§  181  et  seq.,  292  et  seq.  Judicial  notice  of  a  general  statute  ex- 
tends to  the  time  when  it  takes  effect  State  t.  Foote,  11  Wis.  16 ; 
State  V.  Bailey,  16  Ind.  46;  Heaston  t.  Railroad  Co.,  Id.  276;  Pier- 
son  V.  Baird,  2  G.  Greene,  285;  Berliner  t.  Waterloo,  14  Wis.  378. 
We  would  be  authorized,  therefore,  upon  abundant  authority,  in 
the  absence  of  a  record  of  the  precise  time  of  the  day  at  which  the 
several  acts  ot  the  legislature  were  respectively  approved  by  the 
governor,  to  Inqnlre  of  those  who,  in  the  performance  of  their  public 
duties,  were  present  on  the  occasion  of  such  approval,  and  to  re- 
ceive their  statements,  to  aid  us  in  the  determination  of  the  qu^- 
tion  suggested  by  this  appeal.  It  appeare  from  the  statement  of 
State  Senator  John  J.  Linson,  submitted  for  appellant,  that  he  was 
present  when  the  statatorj'  construction  law  (chapter  677,  Laws 
1892)  received  executive  approval;  and  that  it  was  the  first  of  the 
chapters,  the  priority  of  which  is  in  dispute  which  was  so  approved. 
Mr.  T.  S.  Williams,  then  the  governor's  private  secretary,  states 
that  the  exact  time  of  approval  was  not  recorded,  but  that  bills  are 
usually  signed  by  the  governor  in  the  order  in  which  they  are  num- 
bered. We  have  no  reason  to  doubt  the  accuracy  of  these  state- 
ments; nor  are  they  disputed.  As  the  resnlt,  therefore,  we  would 
be  constrained  to  conclude  that  chapter  677  of  the  Laws  of  1892  be- 
came effective  before  chaptCT  688  of  the  same  year,  and  hence  that 
the  latter  chapter  was  subsequent,  within  the  meaning  of  section 
31  of  chapter  677;  and  so  that  section  3  of  chapter  228  of  the 
Lawfl  of  1877  was  not  revived  by  the  repeal  of  the  statutory  con- 
Btrnctfon  law  of  1890.  But  dearly  the  statatory  oonstractton  law 
of  1892  (chapter  677)  affords  intrindc  evidence  that  It  was  not  in- 
tended to^  and  therefore  did  not,  affect  acta  passed  by  the  l^da- 
ture  at  the  same  session.  Chapters  677--691  comprised  the  revision 
of  general  laws  which  were  enacted  by  the  legislature  at  its  session 
of  1892.  Section  33  of  the  statutory  construction  law  (chapter  677) 
expressly  provides  that  "no  provision  of  any  chapter  of  the  revision 
of  the  general  laws,  of  which  this  chapter  is  a  part,  shall  super- 
sede or  repeal  by  In^Iication  any  law  passed  at  the  Kune  session 
of  the  legislature  at  which  any  such  chapter  was  enacted,  or  passed 
after  the  enactsaent  ot  any  sach  chapter  and  b^ore  it  shall  have 
taken  effeet"  To  hold,  therefore,  that  the  Inhibition  of  section  81 
of  the  statutory  construction  law  (chapter  677)  against  the  implied 
revival  of  the  {wovisions  of  a  statute  repealed  by  another  statute, 
in  turn  also  repealed,  applies  to  the  act  (chapter  688)  amendatory 
of  and  TepeiOmg  the  stock  corporation  law  of  1890,  is  in  effect  to 
say  that  the  provisions  of  chapter  688,  in  so  far  as  they  operated 
to  revive  section  3  of  chapter  228  of  the  laws  ot  1877,  were  in  fact 
superseded  by  the  provisions  of  section  81  ot  chapter  677,  though 
v.28N.Y.8.no.l— 3 
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both  chapters,  677  and  688,  were  enacted  at  the  same  Besaion  of  the 
legislature.  This  would  l»  contrary  to  the  declared  legislative  in- 
tuition, and  in  this  aspect  of  the  question  it  is  immaterial  which 
of  the  chapters  was  first  approved  by  the  governor.  We  are  of  the 
opinion,  therefore,  that  the  question  presented  to  us  was  correctly 
decided  by  the  court  bdow,  and  that  the  jadgmenta  appealed  from 
should  be  farmed,  with  costs.    All  concur. 


(7  Misc.  Rep.  630.) 

BECLA  POWDER  OO.  T.  HUDSON  RIVBR  OBB  ft  IRON  00. 

(Common  Pleas  of  New  York  Oity  and  (bounty,  a«Deral  Term.  April  2, 1894.) 

1.  PLBA.DINO — Gauss  of  Action  not  Alleqed. 

If  due  objection  be  made,  there  can  be  no  recovery  on  a  cause  of  action 
not  pleaded. 

2.  Sahb— Amendment  on  ArPBAit. 

On  appeal,  to  sustain  the  ludgment,  there  can  be  no  substantial  ehanse 
of  the  claim  or  defense. 
(Syllabus  by  the  Goort) 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Hecla  I'gwder  Cknupany  against  the  Hudson  Birer 
Ore  &  Iron  Company.  From  a  jud^ent  in  favor  of  plaintiff,  de- 
fendant appeals.  Beversed. 

Argued  before  BOOKBTAVEB,  BISCHOFF,  and  PBYOB>  JJ. 

Frank  E.  Smith,  for  appellant. 
Horace  Graves,  for  respondent 

PBYOB,  J.  The  effect  of  anbsequent  examination  and  reflection 
is  to  confirm  the  impression  intimated  on  the  argument,  that,  plead- 
ing one  cause  of  action,  the  plaintiff  was  allowed  to  recover  upon 
another  and  different  cause  of  action.  In  his  brief  the  learned  coun- 
sel for  the  respondent  says,  "The  plaintiff  brought  suit  for  a  quantity 
of  blasting  powder  sold  to  the  defendant"  In  his  report  the 
learned  referee  says,  "This  suit  is  brought  to  recover  the  contract 
price"  of  the  powd^,  and  hjs  conclusions  of  law  on  the  facts  pro- 
ceed upon  the  same  faypothesis.  We  cannot  so  construe  the  com- 
plaint It  alleges  an  agreement  by  plaintiff  to  deposit  60,000 
pounds  of  powder  in  store  at  defendant's  place  of  business,  and  to 
sdl  it  to  drfendant  at  a  certain  named  price;  that  defendant  stipu- 
lated to  use  said  x>owder  "to  the  exclusion  of  all  other  powder;  that 
defendant  neglected  to  use  the  said  powder,  stored  as  aforesaid,  bnt 
has  used  the  powdw  of  other  manufacturers,  and  that  in  April,  1889, 
defendant  refused  to  nse  said  powder;  that  said  powder  so  stored 
would  all  have  been  consumed  before  January,  1885,  if  the  defend- 
ant had  used  it  to  the  exclusion  of  all  other;  that  said  powder  had 
deteriorated  b^re  April,  1889,  through  the  breach  aforesaid  and 
the  negligence  of  the  defendant  in  allowing  it  to  freeze  and  thaw 
many  times,  and  had  become  worthless;  that  the  plaintiff  has  been 
damaged  by  the  conduct  of  the  defendant  as  aforesaid  in  the  sum  of 
four  thousand  two  hundred  dollars.^    Here,  indisputably,  is  a  claim 
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of  unliquidated  damages  for  breach  of  another  ailment  than  to 
buy  and  pay  for  the  powder.  But,  be  the  claim  for  such  damages 
upon  the  breach  of  an  executory  contract  of  purchase,  it  is  stall  a 
different  cause  of  action  from  that  for  which  ^e  recovery  was  had, 
namely,  goods  sold  and  delivered.  The  point  that  the  cause  of  ac- 
tion pleaded  was  not  proved,  the  defendant  raised  by  motion  to  dis- 
misa  the  complaint  In  Bomeyn  t.  Sickles,  108  N.  T.  650,  16  N.  £. 
G9S,  the  court  of  appeals  ruled  that  a  pleading  cannot  be  amended 
in  a  material  respect,  except  at  a  time  which  will  give  the  opposite 
party  a  right  and  an  opportunity  to  meet  by  proof  the  new  allega- 
tions against  him;  saying:  ^t  is  a  fundamental  rule  that  judg- 
ment shall  be  secundum  allegata  et  probata,  and  any  departure 
from  the  rule  is  certain  to  produce  surprise,  confusion,  and  injustice.*' 
In  Reed  v.  McConnell,  133  N.  Y.  425,  31  N.  E.  22,  the  judgment  was 
reversed  because  the  recovery  was  for  a  cause  of  action  not  exhibited 
by  the  complaint;  and,  adverting  to  the  remedial  policy  of  the  re- 
form code^  the  court  says:  '^e  role  tiiat  a  party  coming  into  court 
asserting  one  cause  of  action  cannot  recover  on  another  and  differ- 
ent one  is  unchanged.  It  is  essential  to  the  orderly  administration 
of  justice,  and  the  protection  of  the  rights  of  litigants."  In  Doug- 
lass V.  Ferris,  138  N.  Y.  192,  33  N.  E.  1041,  it  was  held  that  a  de- 
fendant cannot  avail  himself  on  appeal  of  a  defense  not  pleaded, 
though  apparent  in  the  record;  saying:  'It  is  not  every  fact  that 
appears  in  the  record  that  a  party  can  have  the  boieflt  of  in  this 
court,  but  only  such  facts  as  have  been  pleaded  and  proven.  Secun- 
dum allegata  et  probata  is  the  rule  that  governs  audi  cases.** 

Bespcmdent  solicits  us,  by  virtue  of  section  723  of  the  Code,  to  con- 
form his  complaint  to  the  proof;  but  the  provision  expressly  quali- 
fies the  power  of  the  court  by  the  condition  that  the  "amendment 
does  not  change  substantially  the  claim  or  defense."  Bomeyn  v. 
Sickles,  supra.  Other  exceptions  of  probable  validity  appear  in 
the  record,  but  since,  for  the  error  indicated,  the  judgment  can- 
not stand,  th^  require  no  discussion.  Judgment  reversed,  and 
new  trial  ordered;  coats  to  abide  the  event    All  concur. 


(T  Misc.  Rep.  707.) 

MORSE  T.  THtJRBER  et  ftL 
(Common  Fleas  of  New  York  Olty  and  Oounty,  General  Term.  April  2, 1804.) 

AnKAL— FiNDtNO  ON  CONFLIOTtNO  ETn>BNCE. 

A  fljuUng  Ml  conflicting  evidence  wlU  not  be  dtsturbed  on  appeal,  -when 
then  is  anfilclait  evidence  to  mipport  It 

Appeal  from  eleventh  district  court. 

Acticm  by  Jamin  S.  Morse  against  Francis  D.  Thurber  and  others 
for  work,  Labor,  and  services  performed,  and  materials  furnished. 
From  a  judgment  in  favor  of  plaintiff  rendered  by  the  justice  with- 
out  a  jury,  defendants  appeal  Affirmed. 

Argued  before  BISOHOFF  and  GIEGERIOH,  JJ. 

H.  Aplington,  for  appellants. 
Warner  &  Crawford,  for  respondent 
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BISOHOFF,  J.  This  action  v/sa  brought  to  recover  for  materials 
and  labor  furnished  hy  plaintiff  in  the  erection  at  a  certain  "Watch- 
man's recorder  system"  upon  the  defendanto'  iwemisea.  The  plaln- 
tifTs  cause  rested  upon  a  contract  alleged  to  hare  been  made  through 
plaintiifs  agent,  Morse,  and  defendants'  agent,  Hinrick;  and  this 
appeal  is  based,  substantially,  upon  the  contention  that  no  authority 
from  the  defendants  to  Hinrick  to  make  the  contract  appears.  To 
this  we  cannot  accede.  There  is  undisputed  evidence  that  the  plain- 
tiff's agent  called  upon  the  defendant  Whyland,  and  had  a  couTeraa- 
tion  with  him  in  regard  to  installing  the  plant  in  question ;  that  the 
defendant  Whyland  then  referred  Morse  (the  plaintiff's  agait)  to 
Hiniick,  and  the  negotiations  ending  in  the  order  for  the  iiustalling 
of  such  plant  were  carried  on  by  Morse  with  such  Hinrick.  The  de- 
fendants' evidence  is  to  the  effect  that  the  plant  was  installed  at 
plaintiff's  instance,  and  at  his  own  risk,  and  that  the  defendant 
Whyland  so  informed  the  plaintiff's  workmen  while  they  were  en- 
gaged in  erecting  the  instrument  There  is  8u£Scient  evidence  to 
support  the  judgment,  and  to  justify  the  rulings  of  the  justice  with 
regard  to  Hinrick's  statements,  and  upon  the  conflict  which  appears 
as  to  the  intention  of  the  parties  the  justice's  finding  is  not  to  be  dis- 
turbed. Weiss  T.  Strauss  (Com.  PL  N.  T.)  14  N.  T.  Supp.  776; 
Schwartz  v.  Wechler,  2  Misc.  Bep.  67,  20  17.  T.  Suppw  861;  I^rnes  t. 
Hickej,  4  Misc.  Bep.  522,  24  N.  T.  Snpp.  731.  There  are  no  eztrinsio 
circumstances  appearing  in  this  case  which  would  turn  the  balance 
of  probability  in  favor  of  the  appellants,  and  we  are  unable  to  hold 
that  the  judgment  i&  against  the  weight  of  the  evidence.  An  exam- 
ination of  the  exceptions  fails  to  disclose  any  prejudice  to  the  appel- 
lants.   Judgment  afflimed,  with  costs. 


(7  Misc.  Rep.  6S3.) 

In  re  BATEMAN. 

^mnuA  Pleas  oC  New  York  Gltr  and  Ooonty.  G«ieral  Term.  AjfiHL  2, 18M.) 

1.  PrincipaIi  awd  Aobnt — Election  to  Deal  wtth  Aoent. 

When  a  party  knows  the  principal,  and  yet  chooses  to  take  the  contract 
of  the  agent,  he  Is  bound  by  his  election,  and  cannot  hold  the  principal. 
8.  Evidence— Parol  to  Modify  Writing. 

It  Is  as  incompetent  for  a  privy  as  Cor  a  party  to  modify  a  written 
agreement  by  part^  evidence. 
(SytlaboB  by  the  Court.) 

Appeal  from  judgment  on  report  of  referee. 

Claim  against  the  estate  of  Arthur  E.  Bateman.    Hhe  claim  was 
disallowed}  and  claimant  appeals.  Affirmed. 
Argued  before  BOOKSTAVEB.  BISGHOFF,.and  FBYOB,  JJ. 

Bochfort  &  Stayton,  for  appellant. 
Everett  P.  Wheeler,  for  respondent 

PBYOB,  J.  A  claim  by  appellant  against  the  estate  of  Bateman, 
in  the  hands  of  an  assignee,  was  referred;  and,  on  the  decision  of  tiie 
referee,  judgment  was  entered  for  the  respondent    For  revaaal. 
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appellant  relies  on  an  exception  to  the  exclusion  of  evidence;  and 
whether  the  exclusion  be  error  is  the  only  question  for  detennina- 
tion.  The  claim  is  for  the  value  of  bonds  alleged  to  hare  been  held 
Bateman  in  escrow,  and  which  he  refused  to  deUver  on  perform- 
ance of  the  condition.  The  defense  is  a  denial  that  the  bonds  were 
deposited  with  Bateman.  To  prove  his  case,  appdlant  put  iii  evi- 
dence a  contract  between  himself  and  Hood,  whereby,  in  considera- 
tion of  the  sale  of  a  railway  by  appellant  to  Hood,  the  latter  agreed 
to  deliver  the  bonds  to  appellant  In  the  language  of  his  coonsel, 
appellant's  contention  Is: 

"Tbat  the  nefrotfatlons  leading  np  to  the  Bale  were  condacted  between  him- 
self and  Mr.  Bateman;  that  he  supposed  be  was  selling  the  road  to  Bate- 
man; that,  when  the  contract  came  to  be  signed.  It  was  executed  In  Hood's 
name.  Bateman  voncblng  for  Hood;  tbat  all  the  subsequent  dealings  were 
with  Bateman,  and  tbat  ten  bonds  were  still  to  be  delivered.  At  this  point, 
Bateman  denies  that  he  holds,  or  ever  held,  such  bonds,  and  demands  that 
we  prodnce  the  ms^cal  Hood  to  prove  an  actual  delivwy  of  the  bcmds  to 
Batmaii.  To  meet  tlila,  we  undertake  to  show  that  Bateman  was  the  real 
and  undisclosed  principal,  and  it  Is  our  evidence  In  this  behalf  which  was 
Improperly  excluded." 

The  evidence  offered  was  of  prior  negotiations,  and  of  the  circum- 
stances attending  the  execution  of  the  contract;  and  its  object  was, 
not  to  show  Hood  a  myth,  but  to  prove  Bateman  the  principal  whom 
Hood  represented.  It  was  excluded  on 'the  ground  that  previous 
negotiatioiis  were  merged  in  the  written  agreement,  and  parol  evi- 
dence incompetent  to  modify  it  Appellant  recognizes  the  role  that 
oral  testimony  is  inadmissible  to  add  to  a  written  contract,  like  this, 
comidete  in  itself,  or  to  explain  a  written  contract,  of  which,  like 
this,  the  meaning  is  explicit,  beyond  all  obscurity  or  possibility  of 
mlsapprdienaion.  Broom,  Leg.  Max.  619;  Corse  v.  Feck,  102  N.  Y. 
513,  7  N.  E.  810;  Store-Service  Co.  v.  Hartong  (Com.  PL  N.  Y.)  19 
if.  Y.  Sapp.  333.  Bnt  he  says  the  case  comes  within  the  exceptions 
that  parol  evidence  is  competent  to  discover  an  undisclosed  principal 
(Br^ggs  T.  Partridge,  64  N.  Y.  357,  362),  and  that  a  written  contract 
is  conclnsiTe  only  between  parties  and  privies,  whereas  his  contro- 
versy is  with  a  stranger  to  liie  Instmment  Coleman  v.  Bank,  63  ^, 
Y.  388.  Manifestly,  upon  the  principle  of  neither  exception  was 
the  evidence  allowable.  Where  a  party  contracts  with  an  agent  as 
sach,  in  ignorance  of  the  existence  of  a  principal,  he  may,  on  discov- 
ering the  principal,  elect  to  hold  him  But,  if  he  know  the  prin- 
cipal at  the  time  of  the  contract,  and  yet  chooses  to  engage  with  the 
agent,  he  is  estopped  afterwards  to  go  against  the  principal.  So 
mncih  is  implied  in  the  terms  of  the  proposition  that  a  party  may 
pnrsne  an  undisclosed  principal;  and.  Indeed,  the  rule  is  ^ementaiy, 
neither  needing  nor  permitting  citation  uf  authority  In  its  support 
If  Bateman  was  the  principal  of  Hood,  appellant  knew  it  at  the  time. 
He  says  so.  '^e  supposed  he  was  selling  the  road  to  Bateman. 
When  the  contract  came  to  be  signed,  it  was  executed  in  Hood's 
name."  Bateman  was  present.  With  knowledge  of  the  principal, 
appellant  chose  to  contract  with  the  agent,  and  he  is  bound  by  his 
Section.  Bish.  Cont  §  1085.  Evidence,  therefor^  to  hold  Bate- 
man  as  principal,  was  cleariy  Incompetrat 
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Neither  was  the  evidence  admissible  on  the  principle  that  a  writ- 
ten contract  conclndes  only  parties  and  priviefl.  Upon  this  point, 
appellant  assumes  a  position  which  is  the  n^ation  of  his  former 
contention.  Then  he  said  Bateman,  as  principai,  was  party  to  the 
contract  made  by  his  agent  Now  he  insiBta  that  he  may  modify 
the  contract  by  parol,  because  Bateman  is  a  stranger  to  it.  In  tmth, 
neither  proposition  is  correct  Bateman  was  not  a  party,  nor  yet  a 
stranger,  to  l^e  contract;  bnt,  on  appellant's  theory  of  the  case, 
Bateman  was  a  privy  to  liie  contract  In  the  brie^  couiuBel  for  ap- 
pellant opens  with  the  statement  that  ^he  claimant  alleges  that 
these  bonds  were  held  in  escrow  for  him  by  Mr.  Batman,  and  that, 
the  condition  having  been  performed,  he  is  entitled  to  the  bonds,  or 
their  value."  To  support  this  contention,  appellant  put  the  contract 
in  evidence,  and  essayed  to  show  that  Batonan  held  the  bonds  npon 
the  terms  and  conditions  of  the  contract^  an4  that,  by  those  terms 
and  conditions,  he  should  have  delivered  the  bonds  to  appellant. 
This  makes  Batonan,  in  tiie  strictest  sense,  a  privy  to  the  contract; 
as  much  bound  by  its  terms  and  conditions  as  if  he  were  formally  a 
party  to  it;  bound,  however,  not  as  the  principal  of  Hood,  but  as 
the  bailee  to  whom,  xmder  the  contract,  the  bonds  were  intmsted. 
The  case,  then,  is  within  the  rule,  not  the  exception,  and  the  written 
contract  was  conclusive  between  appellant  and  Bateman.  It  was  not 
competent  to  appdlant  to  show  by  parol  that  Bateman  held  the  bonds 
on  any  other  terms  or  conditions  than  as  stipulated  in  the  written 
agreement,  and  the  referee  rightly  rejected  the  offer.  But,  assuming 
the  ezcln^on  of  the  evidence  unwarrantable,  stiU  the  judgment  most 
stand.  By  the  finding  of  the  referee  that  Bateman  never  held  the 
bonds,  the  decision  was  inevitably  against  the  appellant,  whatever 
the  determination  upon  other  issues.  The  error,  then,  was  of  no 
prejudice  to  the  appellant  In  any  aspect  of  the  case,  therefore,  the 
exception  on  which  appellant  relies  is  fatile.  The  findings  of  fact 
are  supported  by  the  evidence,  and,  from  than,  jadgm«it  for  the 
respondent  is  a  necessary  conclusion.  Judgment  aifirmed,  with 
coats.    All  concur. 

(7  MlBc.  Rep.  6S2.) 

GLSm  V.  ENSION. 

(Common  Pleas  of  New  York  City  and  County,  Genoal  Term.  Ainfl  2, 

1.  WmfEflB — Ckbdibilitt— Party  to  Action. 

The  testimony  of  a  party  to  an  action  In  his  own  bdialf  may  be  dis- 
regarded, thougb  it  Is  uncontradicted. 

S.  NeOOTIABI^  IHBTBUMBKTS— BURDEH  of  PrOTINO  CoHBIDERATfOH. 

In  New  York  it  1b  a  presumption  of  law  that  a  promissory  note  Is 
given  for  &  valid  consideration. 

Appeal  from  tMrd  district  court 

Action  by  Lewis  A.  Olsen  against  Andrew  J.  Ensign  on  a  prom- 
issory note.  From  a  judgment  in  favor  of  plaintifF,  rendoed  by  a 
justice  wittioat  a  jury,  defendant  appeals.  AffirmecL 

Argued  before  BISCHOFF  and  GIEGEBIOH,  JJ. 

Andrew  J.  Ensign,  in  pro.  per. 
Ellison  Crawford,  for  respondent. 
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BISGHOFF,  J.  To  action  upon  a  promisBorj  note  brought  by  a 
transferee  after  maturity  the  deFeme  ia  that  no  consideration  was 
given  for  the  promiBe.    That  the  [daintiff,  being  the  aaaignee  of 

an  overdue  debt,  holds  the  same  snbject  to  all  the  equities  existing 
between  the  original  parties  is  the  setUed  law  (Littlefield  t.  Bank, 
U7  N.  Y.  581),  and  the  defense  in  question  might  wdJ  prevail,  if  prop- 
erly established.  Plaintiff  proved  the  due  assignment  of  the  note, 
without  contradiction,  and,  in  the  abaoice  of  affirmative  proof  to  the 
contrary,  it  is  presumed  that  such  assignmait  rests  upon  sufficient 
consideration.  Donnelly  v.  Deering,  24  N.  T.  WUy.  Dig.  18;  Belden 
T.  Meeker,  47 17.  T.  307.  The  evidence  in  support  of  the  defense  con- 
sists of  the  testimony  of  the  defendant  alone,  and  is  to  the  effect 
that  the  note  in  suit  was  sent  to  the  payee,  one  Dr.  Wedekind,  for  dis- 
count merely,  and  that  nothing  was  received  by  the  defendant  in  the 
way  of  consideration.  The  plaintiff's  evidence  consists  of  certain 
letters  written  by  the  defendant  to  Dr.  Wedekind,  and  also  the  let- 
ter's testimony,  taken  by  commission  in  the  state  of  California, 
which  testimony  is  of  lit:tle  or  no  value  as  affirmative  proof  upon 
this  issue,  being  in  a  great  measure  a  denial  of  recollection  as  to  the 
precise  points  sought  to  be  elicited  by  the  interrogatories.  From  a 
judgment  In  the  pUintifTs  favor  the  d^endant  appeals  upon  the 
ground  that  the  decision  of  the  justice  is  against  the  weight  of  the 
evidence.  No  exceptions  for  the  appellant  appear  upon  tifie  record, 
and  therefore  this  ground  alone  requires  attention. 

It  is  true  that  the  decision  as  rendered  involves  a  disregard  of  the 
defendant's  testimony,  but  the  testimony  of  a  party  in  his  own  be- 
half Is  not  conclusive,  and  the  court  Is  not  bound,  as  matter  of  law, 
to  regard  it,  although  it  be  uncontradicted.  Kearney  v.  Mayor,  etc., 
92  N.  Y.  617;  Dean  v.  Van  Nostrand,  23  N.  Y.  Wkly.  Dig.  97;  Wolf 
V.  Fariey  (Com.  PL  N.  Y.)  16  N.  Y.  Supp.  168;  Wilson  t.  Improvement 
Co.,  4  Misc.  Rep.  605, 24  N.  Y.  Supp.  557.  While  it  is  not  the  province 
of  the  appellate  court  to  review  the  finding  of  the  court  below  as  to 
the  credibility  of  a  witness  (Quincey  v.  Young,  5  Daly,  335),  we  find 
certain  statements  in  the  defendant's  testimony  which  would  justify 
in  themselves  the  finding  here  made.  The  witness'  denial  of  the 
existence  of  any  indebtedness  to  Wedekind  at  the  date  when  one  of 
the  letten  in  evidence  was  written  to  the  latter  by  such  witness, 
pHHuising  to  pay  a  certain  debt  for  which  he  there  confessedly  aa- 
snmed  responsibility,  most  seriously  affects  his  credibility  (O'Brien 
T.  McManus,  13  Da&,  37),  and  the  value  of  his  testimony  is  not  en- 
hanced by  the  following  extract  from  hte  cross-examination.  Coun- 
sel for  plaintiff,  in  questioning  defendant  as  to  the  cross  interroga- 
tories prepared  by  him  for  the  examination  of  the  witness  Wedekind 
bj  commission,  asked  as  below : 

Yoa  asked,  T>o  you  remember  havfog  a  conversation  wfth  said  Ensign 
at  your  stady  In  the  cfanrcb  on  Cbrlstopher  street,  and  that  you  thea  said  to 
E^lsn  that  yoa  hadn't  the  numey  to  discount  any  note  tor  him,  and  that 
yon  woe  sorry  you  could  not  let  blm  have  |200?*  A.  Yea,  sir.  Q.  What  did 
he  say*  in  repiyT  A.  1  don't  remember  any  such  convmatlon.*  Q.  You  did 
liave  a  convenatlMi  with  him  in  his  study?  A.  Z  don't  know  that  I  did.  I 
can  ask  any  qnestioas  I  am  a  mtnd  to." 
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As  to  tiie  plaintiiTB  evidence,  in  the  form  of  the  tecrtimony  of  Dr. 
Wedekind,  it  cannot  be  said  to  establish  afflrmatlTely  the  existence 
of  a  consideration  for  the  note  in  suit,  but  no  inherent  contradictions 
therein  appear,  and  it  may  well  be  read  as  showing  that  the  de- 
ponent had  not  sufficient  recollection  as  to  the  exact  circamstances 
of  the  transaction  to  enable  him  to  give  direct  answer  consistently 
with  tmtb. 

The  judgment,  however,  does  not  of  necessity  rest  upon  this  testi- 
mony alone.  That  a  promissory  note  is  given  for  a  vsUid,  legal  con- 
sideration is  the  presumption  of  law  in  this  state,  and  the  burden  of 
attacldng  it  must  be  sustained  by  the  defendant.  Bottum  v,  Scott, 
11  N.  Y.  St  Kep.  514;  Anthony  v.  Harrison,  14  Hun,  215;  affirmed 
74  N.  Y.  613;  1  Pars.  Bills  &  N.  c.  6,  §  1.  That  this  burden  has  not 
been  successfully  sustained  the  justice  below  has  determined,  and 
that  this  determination  was  authorized  has  been  ahown  abov& 
Judgment  affirmed,  yrith  costs. 


(7  Mlac.  Bep.  705.) 

GOOHBAN  OOTTON-SBBD  OIL  00.  T.  EUGBUfAN. 

(Common  Fleas  of  New  York  OLty  and  Oouiit7,  Genaal  Term.  April  2, 18M.) 

&BATBUBHT  OV  ACTION— ANOTHER  AOTION  PSHDINO. 

In  an  action  brought  in  a  district  court  of  New  Torlc  <Hty,  tbe  def^ise 
that  another  action  had  been  commenced  In  another  district  cotirt,  and 
discontinued  hj  plaintiff  with  coatg,  and  that  the  costs  bad  not  been 
paid.  Is  not  sustained  wh^e  the  only  evidence  is  a  transcript  from  the 
docket  of  such  district  court  and  a  certificate  of  the  cleric  that  the  costs 
have  not  been  marlced  as  paid,  such  transcript  and  certificate  l>eing  evi- 
dence only  of  tbe  fact  tiiat  no  statement  of  paymrat  was  indorsed  on 
the  docket 

Appeal  from  seventh  district  court 

Action  by  Cochran  Cotton-Seed  Oil  Company  against  Julius  A- 
Cugelman  for  goods  sold  and  ddivered.  From  a  judgment  in  favor 
of  plaintiff,  rendered  by  the  jnatlce  without  a  jury,  defendant  ap- 
peals. Affirmed. 

Argued  before  BISCHOFF  and  GIEGEKICB;  JJ. 

Campbell  &  Murphy,  for  appellant 
Bobert  B.  Honeyman,  for  respondent 

BISCHOFF,  J.  That  the  justice  properly  rendered  judgment  for 
the  plaintiff  upon  the  meiits  of  the  cause  of  action  ia  unquestion- 
able, and  this  the  appellant  seems  to  admit;  the  ai^fument  for  a 
reversal  of  the  judgment  being  confined  to  the  defense,  as  interposed, 
of  the  pendokcy  of  another  action  alone.  7^  evidence  rec^ved 
upon  the  trial  in  the  form  of  testimony,  and  of  the  parties'  letters 
rating  to  the  transaction,  abundantly  suBtains  the  folding  that  the 
goods  in  question  were  retained  by  the  defendant  and  resold  by  him 
under  an  agreement  that  the  plaintiff  should  credit  him  upon  the 
purchase  price  due  plaintiff  for  the  goods  with  any  loss  occurring 
upon  such  resale.    There  is  no  contradiction  as  to  the  amounts  to 
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be  charged  and  credited,  and  no  evidence  appears  which  would 
Jnrtify  any  recovery  by  the  defendant  for  storage,  insurance,  etc., 
and,  moreover,  no  counterclaim  was  pleaded.  There  are  no  ex- 
ceptions npon  the  record.  As  to  the  defense  of  another  action 
pending,  it  was  admitted  on  the  trial  that  an  action  between  the 
same  parties  for  the  same  cause  had  been  commenced  in  the  second 
district  cour^  and  that  the  same  had  been  discontinued.  The  de- 
fendant, howeTer,  dainu  that  snch  action  was  discontiniied  by  tlie 
plaintifr,  after  appearance  by  defendant,  "with  f  7  costs,"  and,  claim- 
ing that  such  costs  hare  not  been  paid,  contends  that  the  present 
action  was  premature^  brought,  under  the  mling  in  FlewelUng  t. 
Brandon,  4  Daly,  333.  The  decision  in  that  case  was  based  upon 
the  proviraons  of  section  45  of  chapter  344  of  the  Laws  of  1857,  and 
section  3  of  chapter  484  of  the  Laws  of  1862;  and,  by  virtue  of  the 
sabstantial  re-enactment  of  snch  provisions  by  sections  1382  and 
1426  of  the  consolidation  act  (Laws  1882,  c.  410),  its  application 
would  extend  to  the  existing  practice:  It  was  there  held  that  an 
action  could  not  be  maintained  in  a  district  court  where  a  prior 
action  for  the  same  subject-matter  had  been  discontinued  with  costs, 
and  such  costs  had  not  been  paid.  It  appears,  however,  from  the^ 
(pinion  in  that  case  that  the  nonpayment  of  such  costs  was  ad- 
mitted upon  the  record,  whereas  here  we  find  no  trace  of  any  such 
admissiiinj  and  it  becomes  a  question  whether  the  defendant  has 
sufficiently  proven  tiie  defense  relied  upon.  !No  testimony  was  given 
upon  this  point,  and  the  only  evidence  appears  in  the  form  of  a 
transcript  from  the  docket,  under  the  seal  of  the  second  district 
court,  and  a  certificate  of  the  clerk  of  such  court  that  the  seven 
dollars  costs  have  not  been  marked  as  paid  upon  such  docket.  This 
proof  cannot  be  considered  as  sufQcient  to  support  the  affirmative 
defense  in  question.  The  transcript  and  certificate,  at  best,  are 
evidence  only  of  the  facts  so  certified,  viz.  that  no  statement  of  pay- 
ment was  indorsed  upon  the  docket  (Consolidation  Act,  §  1410),  and 
this  is  by  no  means  sufficient  evidence  that  the  costs  have  not  been 
paid,  nor  a  tender  made.  !N'o  mention  of  any  duty  resting  upon  the 
derk  to  make  such  an  entry  upon  the  docket  in  tlie  event  of  payment 
to  the  party  is  found  in  the  enumeration  of  such  clerk's  duties  as 
set  forth  in  section  1409  of  the  consolidation  act,  and  it  is  only  of 
the  entries  made  as  so  prescribed  that  the  transcript  from  the  docket 
is  evidence.  The  certificate  that  an  entry,  which  is  not  apparently 
the  duty  of  the  clerk  to  make,  was  not  actually  made,  cannot 
avail  to  prove  the  nonexistence  of  a  fact  which  would  justify 
snch  entry.  TSo  testimony  as  to  nonpayment  having  been  adduced, 
nor  any  motion  made  upon  the  trial,  which  could  in  any  way  call 
for  evidence  from  the  plaintiil  as  to  payment  or  tender  of  these  costs,, 
the  justice  properly  determined  adversely  to  the  defendant  upon 
this  defense.    The  judgment  should  be  afQrmed,  with  costs. 

OIEGEBICH,  J.  I  concur  In  the  reasoning  and  conclusion 
teached  by  Judge  BISCHOFP  upon  this  appeal.  In  my  opinion^ 
it  was  incumbent  upon  the  defendant  to  prove  that  the  costs  Im- 
posed upon  the  distH}ntinnance  of  the  former  action  had  not  been. 
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paid.  See  Tracy  t.  Tracy,  59  Hun,  1,  12  N.  Y.  Supp.  665;  Lent  t. 
BaUway  Co.,  130  N.  Y.  504,  29  K  E.  988.  In  the  absence  of  sach 
proof,  the  judgment  should  be  affirmed,  with  costs. 


(7  Misc.  Bep.  668.) 

CLAFUN  et  al.  T.  NEW  YORK  STANDARD  WATCH  CO.» 

■(Comnioii  Pleas  of  New  York  City  aod  County,  G«ianl  Term.  A^l  2, 1894.) 

1.  Appeal— Rbtxrsal  on  Appeal  prom  Citt  C()rRT  to  Comhon  Pleab. 

After  affirmance  of  an  order  denying  a  new  trial  by  tbe  general  ttxm 
of  tbe  dty  court,  this  court  cannot  rerene  tbe  judgmrat  because  tbe  ra- 
dlet  Is  against  tbe  weigbt  of  evidence. 
Same — Weight  or  Evidkkce. 

On  appeal  from  the  city  court,  tbis  court  cannot  rerorse  tbe  Judgment 
on  tbe  ground  that  tbe  verdict  was  wltbout  evidence  to  snppwt  It,  In 
tbe  absence  of  a  request  by  tbe  appellant  for  a  dismissal,  or  direction  In 
bis  favor,  and  an  exception  to  a  dt^nial  of  the  motion. 
-8.  Fatmbitt — Border  op  Proop. 

In  an  action  on  a  promissory  note,  an  answer  of  payment  Is  an  afflrma- 
tlve  defense,  and  the  burden  of  prorlng  It  Is  on  the  defendant 
4,  Appeal — Objections  to  Evidbhcb. 

A  general  objection  that  evidence  Is  immaterial  and  Irrelevant  Is  In- 
sufficient to  present  the  point  that  tbe  fact  proposed  ta  be  proved  is  not 
within  tbe  Issues. 
<Syllabns  1^  the  Court) 

Appeal  f  nun  dty  courts  general  term. 

Action  by  John  Clafiin  and  others  against  the  New  York  Standard 
Watch  Company  on  a  promissory  note.  From  a  judgment  of  the 
«ity  court  (23  K.  Y.  Supp.  324)  affirming  a  judgment  entered  on  a 
verdict  in  favor  of  defendant,  plaiutiffs  appeal  Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFP,  and  PRYOR,  JJ. 

Charles  W.  Gould,  for  appellants. 
John  W.  Weed,  for  respondent 

PRYOR,  J.  The  bulk  of  appellants*  voluminous  brief  is  addressed 
to  the  point  that  the  verdict  is  without  proof  to  sustain  it,  or,  at  all 
•events,  is  against  the  weight  of  evidence.  But,  since  at  no  stage  of 
the  trial  was  a  motion  made  by  the  plaintiffs  for  a  direction  in  their 
favor,  we  are  precluded  from  consideration  of  the  question  whether 
the  verdict  be  unsupported  by  evidence.  Schwinger  v.  Raymond, 
106  N.  Y.  648,  11  N.  E.  952.  And  by  affirmance  of  the  judgment, 
and  the  order  denying  a  ner  trial,  by  the  general  term  of  the  court 
below,  we  are  equally  powerless  to  reverse  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence.  Amstein  v.  Haulenbeek 
<Com.  n.  N.  Y.)  11  N.  Y.  Supp.  701;  Stark  v.  Grant  (Com.  PI.  N.  Y.) 
16  N.  Y.  Supp.  526.  Our  function,  therefore,  is  confined  to  a  review 
of  errors  in  law  dufy  presented  by  exceptions  to  the  rulings  of  th» 
•coart. 

The  exception  taken  to  the  allowance  of  the  opening  to  the  de- 
fendant is  untenable.  A  plea  of  payment  is  new  matter,  and  the 
burden  of  proving  it  is  upon  the  defendant.  McKyring  v.  Bull,  16 
N.  Y.  297,  and  cases  collected  in  note,  69  Am.  Dec.  705. 

1  Leave  to  appeal  denied.   See  38  N.  Y.  Supp.  114a. 
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The  chief  allegation  of  error  by  the  appellants  proceeds  upon  the 
Msomption  of  an  account  stated  between  the  parties.  Bnt  whether 
the  account  had  been  stated  was,  on  the  evidencei  a  question  of  fact, 
was  submitted  to  the  jury  in  an  unexceptionable  charge,  and  with 
VM  the  verdict  is  conclusive  of  the  issne. 

The  recall  of  the  witness  after  the  close  of  the  cross-examination, 
iind  his  testimony  to  matter  not  strictly  in  rebuttal,  were  allow- 
able, in  the  discretion  of  the  court,  and  hence  are  not  the  subject 
of  exception.    Marshall  r.  Daviea,  78  N.  Y.  414. 

A  refusal  to  strike  out  evidence  admitted  without  proper  objec- 
tion is  not  error  of  law.  Hobnes  v.  Moffat,  120  N.  T.  169,  24  N.  E. 
275.  And  an  objection  to  evidence  as  irrelevant  and  Immaterial  is 
not  equivalent  to  a  claim  that  it  is  not  within  the  pleadings,  for  evi- 
•dence  may  bear  upon  the  issue,  and  yet  so  remotely  and  insignifi- 
cantly as  to  be  Immaterial  and  irrelevant. 

The  multitude  of  other  excepfions  in  the  record  have  been  exam- 
ined, and  the  result  is  a  dear  convictioQ  that  they  are  invalid.  To 
-explMe  them  in  d^ail,  and  elaborately  demonstrate  the  futility  of 
•each,  would  involve  a  lalxv  as  tedious  as  nniMrofltable.  TTpon  a  re- 
view of  the  entire  record,  we  are  satisfied  tiiat  in  the  trial  of  the 
-cause  no  error  was  committed  to  the  prejudice  of  plaintiffs,  and  thaA 
the  judgment  is  in  accordance  with  the  jnstioe  of  the  case.  Judg- 
ment affirmed,  with  costs.    All  concur. 


(7  Misc.  Rep.  722.) 

DOOLITTLD  v.  SELKIRK. 

(Common  Fless  of  New  YoA  01^  and  County,  Qweral  Term.  April  2, 1894^) 

1.  LAvnLOBD  urn  TmrAMT— SnBnnrovB  of  Leais— Aoosptahob. 

Where  a  tenant  abandone  the  premises,  and  returns  the  keys  to  the 
landlord's  agent,  who  retains  the  same,  bnt  notifies  the  tenant  that  he 
will  rent  the  premises  on  his  account  there  Is  not  a  smrender  and  ac- 
ceptance. 

S,  Saii»— EvicrnoH— Brbach  of  Contbact  to  Repair. 

A  lessor  agreed  to  pat  In  a  new  furnace,  but  th^  was  no  stipulation 
aa  to  the  amount  of  heat  that  It  should  give,  and  it  failed  to  give  out 
heat  according  to  its  capacity  because  of  a  defect  In  the  pipe  connec- 
tions. 'Hdd,  that  failure  of  the  landlofd  to  remedy  such  defect,  wliicU 
could  have  been  done  at  a  small  expense,  was  not  an  eviction,  as  the 
lessee  could  hare  d<me  It,  and  set  off  the  cost  against  the  rent. 

8.  Same— Rtoht  of  Tekant  to  Abandon  Prbmises. 

Breach  by  a  landlord  of  a  covenant  to  repair  does  not  anthorlae  an 
abandonment  by  the  tenant,  unless  the  repairs  were  made  a  condition 
precedent  to  the  tenant's  obligation  to  occupy  the  premises. 

Appeal  from  first  district  court 

Action  by  Joseph  W.  Doolittle  against  Bobert  W.  Selkirk  to  re- 
cover rent  of  a  dwelling  house  in  East  Orange,  J.,  known  as  "No. 
S3  Orove  Street,"  for  five  months  (from  December  1,  1891,  to  May 
1,  1S92),  at  940  per  month,  payable  monthly  in  advance,  and  also 
lAie  watH*  tax,  amounting  to  92.60.  There  was  a  judgment  in  favor 
of  defendant,  and  plaintiff  appeals.  Beversed. 

The  premises  were  let  to  defendant,  by  lease  under  seal,  dated  April  8, 
tS&U  toe  one  year  from  the  Ist  of  May  foUowlng.   The  tenant  abaiUloned 
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the  premises  about  December  17,  1881;  baring  paid  rent  up  to,  and  Indndlng, 
the  month  of  November  previous.  The  defenses  pleaded  wore:  (1>  Surrender 
and  acceptance.  (2)  AKreement  by  the  landlord,  In  the  lease,  to  pat  a  new 
furnace  in  the  premises  in  the  fall  of  1891;  that  the  same  would  be  properly 
erected,  and  llie  pipes  leading  from  the  same  would  be  properly  connected 
throufiihout  the  house;  and  that  she  failed  and  refused  to  do  so,  to  defend- 
ant's damage;  (3)  DaoKerons  condition  of  the  premises  at  tb.e  time  d^end- 
ant  went  Into  possession,  which  oondiUon  was  Unknown  to  him,  but  known 
to  the  landlOTd,  who  allowed  them  to  remain  thor^n,  although  repeatedly  noti- 
fied therec^   (4)  ETietion  (this  being  allowed  by  amendment  on  the  trial). 

Argued  before  DALY,  a  J.,  and  BISGHOFF  and  PBYOB,  JJ. 

Kooncgr  &  Shjpnian,  for  appellant. 
Wellfl  A  WaldOy  tm  respondent 

DALT,  GL  J.  The  defease  of  snrrender  and  acceptance  of  the 
premises  was  not  proved.  When  pie  tenant  abandoned  them,  he 
sent  the  keys  to  the  hindlord's  agent,  who  retained  them,  and  notified 
defendant  that  he  would  rent  the  premises  on  his  account  The 
retention  of  the  keys  did  not  amount  to  an  acceptance  and  surrender. 
The  landlord  was  not  bonnd  to  tender  a  return  of  them.  Thomas  v. 
Kelson,  69  N.  Y.  118.  The  Babeequent  admisfidon  of  a  tenant  in  the 
month  of  April  following,  in  advance  of  a  new  term  to  commence  in 
May,  was  not  a  sarvender  and  acceptance.  The  landlord,  xrnAet 
the  lease,  had  the  right,  if  the  premises  were  deserted,  to  re-enter, 
and  relet  them. 

There  was  no  breach  of  contract,  and  no  eviction,  by  the  landlord. 
She  agreed  to  put  in  a  new  furnace,  and  did  so.  There  was  no 
stipulation  aa  to  the  amount  of  heat  it  should  give.  It  failed  to 
give  out  heat  according  to  its  capacity,  because  there  was  a  defect 
in  the  pipe  connections  which  caused  a  loss  of  two-thirds  of  the  hot 
air,  but  of  this  defect  the  landlord  was  not  notified.  Eren  if  she 
had  been  notified,  and  failed  to  remedy  it  (without  the  intention  to 
deprive  the  tenant  of  the  beneficent  enjoyment  of  the  premises), 
and  the  tenant  could  have  had  the  work  done  at  a  small  expose 
<ln  this  case,  f25,  which  would  have  been  set  off  against  the  rent)^ 
it  would  not  have  been  an  eviction.  When  the  landlord,  without 
intending  to  keep  the  tenant  out  of  possession,  retains  a  small  por- 
tion of  the  demised  premises,  it  not  an  eviction.  Yanderpool  v. 
Smith,  1  JisJj,  311.  There  was  no  willful  interference  of  the  landlord 
with  the  beneficial  enjoyment  of  the  praises,  as  in  Dyett  r.  Pendle- 
ton, 8  Cow.  727,  and  Edgerton  v.  Page,  20  N.  Y.  281,  The  fumaca 
put  in  by  the  landlord  fafled  to  yield  its  proper  amount  of  heat,  from 
a  defect  of  which  the  landlord  had  no  notice.  She  employed  a 
competent  expert  to  put  in  the  furnace,  and  any  defect  in  its  connec- 
tions should  have  been  called  to  her  attention.  The  tenant  had  en- 
tire control  of  the  furnace,  and  the  opportunity  to  discover  defects^ 
it  any,  in  its  construction.  The  covmant  to  put  tn  a  new  furnace 
by  a  certain  date  in  the  full  was  not  a  condition  precedent  to  the 
payment  of  rent  as  sometimes  the  case  with  respect  to  covenants 
to  put  demised,  premises  In  rejHiir.  Eiernan  t.  Germain,  61  Miss. 
003;  Strohecker  t.  Barnes,  21  Oa.  430.  Her  covenant,  and  that  of 
Hie  t^iant  were  indepmdfflit,  and  her  failure  to  perform  would  not  \» 
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a  defense  to  an  action  for  the  rent  Failnre  of  the  landlord  to  make 
repairs  is  no  defense  to  an  action  for  rent  12  Am.  &  Eng.  Knc. 
Law,  1005.  The  landlord's  breach  of  a  coTenant  to  repair  would 
not  authorize  an  abandonmfnt  by  the  tenant,  unless,  by  the  terms  of 
the  agreement,  the  repairs  were  made  a  condition  preced^t  to  the 
tenant's  obligation  to  occupy  the  premises.  Speckels  t.  Sax,  1 E.  D. 
Smith,  253. 

There  was  no  proof  that  the  premises  were  in  a  dangerous  audi- 
tion whai  let  The  sole  complaint  of  the  tenant  was  with  respect 
to  the  insufficiency  of  the  furnace  subsequently  put  in.  The  real 
claim  of  the  defendant  is  that  by  reason  of  the  insufQcient  heat  the 
premises  became  untenantable,  and  he  had  a  right  to  abandon  them. 
Such  right  is  given  by  statute  in  this  state,  and  does  not  exist  in- 
depend^tly  d  statute.  There  is  no  proof  of  the  statute  law  of  the 
state  of  New  Jersey,  where  these  premises  are  situated,  and  there 
is  no  presumption  of  any  enactment  there  similar  to  our  own. 
OraT<»  V.  Cameron,  9  Daly,  158.  But  in  addition  this  was  the  let- 
ting of  an  entire  dwelling  house,  of  which  the  tenant  had  exclusire 
possession  and  control,  no  part  of  which  was  resoled  to  or  retained 
by  the  landlord,  as  in  the  case  of  tenements  occupied  by  seTeral  fami- 
lies, where  the  landlord  controls  the  supply  of  steam  heat,  hot-air 
furnaces,  water  supply,  and  the  like,  and  whose  acts  or  omissions 
may  constitute  an  eriction,  and  justify  the  tenant  in  abandoning 
the  premises.  Ryan  v.  Jones,  2-  Misc.  Rep.  65,  20  N.  Y.  Supp.  842; 
Lawrence  v.  Burrell,  17  Abb.  N.  C.  312;  Tallman  t.  Murphy,  120 
WT.  Y.  351, 24  N.  E.  T16 ;  Bradley  t.  De  Goicourta,  12  Daly,  393.  The 
plaintiff  therefore  seems  to  be  entitled  to  recorer  the  whole  amount 
sned  for.  Even  bad  there  been  an  eviction,  the  rent  due  on  the  Ist 
of  December,  while  the  tenant  was  in  possession,  would  have  been 
recoTerable;  and  so  in  no  erent  could  there  be  a  dismissal  of  the 
complaint  Giles  v.  Oomstock,  4  N.  Y.  270.  Judgment  reversed; 
new  trial  ordered;  costs  to  ai^)^ant,  to  abide  event    All  concur. 


f7  Misc.  Rep. 

COCHRAN  OOTTON-SBBD  OIL  CO.  T.  FHENIX  INS.  CO.  07 

BROOKLTN. 

(Conunon  Pleas  of  New  York  Gltjr  and  Coonty,  Geneia  Term.  April  2, 181)4.) 

ImuKurcB— MnTAxs  m  Poliot— BsroiWATioiT. 

A  pcHicy  oC  tnBoraiice  covering  plalntUTs  property  genially  was 

an  Indorsement  apporHaDcd  nmonK  several  items.  When  the  policy  waa 
abont  to  erpire,  plaintiff  took  It  to  defendant's  agent,  with  a  request  tor 
renewal,  but  there  was  no  request  for  a  different  policy,  or  fM*  any  al- 
teration of  the  terms  of  the  old  one.  ileio,  that  It  was  the  IntentloD  of 
the  parties  that  the  new  policy  should  contain  the  aame  jHtnriaions  aa 
those  Indorsed  on  the  old  policy,  and  that  It  would  be  r^ormed  ao> 
cordlugly. 

Appeal  from  trial  term. 

Action  bj  the  Cochran  Cotton-Seed  Oil  Company  against  the  Fhe- 
nix  Insurance  Company  of  Brooklyn  to  lecoTCr  on  a  policy  of  Are  in- 
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Burance  on  plaintifFe  property  at  Rock  Hill,  S.  O.  From  a  jtidg- 
ment  entered  on  a  verdict  in  favor  of  plaintifl,  def^dant  appeals. 
Modified. 

Argned  before  DALY,  C.  J.,  and  BISCHOFF  and  FBTOB,  JJ. 

I^n  &  Smith,  for  appellant 
Bobert  B.  Honeyman,  for  respondent. 

DAtY,  C.  J.    The  plaintiff  obtained  a  verdict  for  f3,000,  the  foil 
amount  of  its  policy  of  fire  insurance,  issued  by  defendant,  upon  "all 
kinds  of  fixed  and  movable  machinery,  shafUug,  belting,  and  pip- 
ing" in  its  brick  building  and  extension  in  Bock  Hill,  S.  C.    The  de- 
fendant claimed  the  policy  to  be  void  because  plaintiff  had  procured 
other  inaorance,  not  witMn  the  pennission  in  the  policy  for  "addi- 
tional concurrent  insurance."  It  was  claimed  that  the  other  insurance 
was  not  concurrent,  because  the  policies  therefor  (which  embraced 
otiier  property)  did  not  specify  the  amount  of  risk  upon  the  particu- 
lar property  described  in  the  policy  in  suit,  but  insured  a  gross  amount 
upon  that  and  other  property.    Whether  such  insurance  was  "concur- 
rent" was  left  by  the  tri^  court  to  the  jury  to  determine;  but  there  can 
be  no  question  upon  this  point,  because  such  Insurance  was  expressly 
recognized  and  provided  for  under  the  subsequent  clause  of  the  policy, 
which  provided  for  pro  rata  contribution  by  other  insurers,  and  de- 
clared that  "any  blanket  or  general  poUccy  or  policies  attaching  in 
whole  or  in  part  to  the  property  specified  in  this  policy  shall,  as  be- 
tween the  assured  and  this  company,  be  considered  as  contributing 
insurance  for  the  full  amount  of  such  policy  or  policies,  and  liable, 
as  such,  to  pay  pro  rata  any  loss,  total  or  partial,  on  the  property 
herein  specified."   This  provision  clearly  intends  that  such  policies 
were  not  deemed  nonconcurrent   But  the  principal  issue  in  the  case 
arose  upon  the  claim  of  defendant  that  the  policy  in  suit,  as  issued, 
did  not  express  the  intention  ot  the  parties  to  it,  owing  to  a  mistake 
in  its  terms;  and  that  it  should  be  reformed.    The  alleged  mistake 
was  the  omiBslon  of  certain  provisionB  contained  in  a  previous  policy 
issued  by  defendant  to  plaintiff.    When  this  previous  policy  was 
about  to  expire,  plaintiffs  agent,  Mr.  Zimmele,  brought  it  to  defend- 
ant's agent  with  a  request  for  renewal    It  contained  several  suc- 
cessive indorsauents  as  to  the  property  insured,  and  the  amount  of 
risk  on  different  items.    The  flret  indorsement  was  made  September 
11, 1891,  and  is  as  foDows:   ^Thia  policy  is  made  to  cover  from  this 
date  as  follows:   Three  thousand  dollars  on  all  kinds  of  fixed  and 
movable  machinery,  shafting,  belting,  and  piping.''  This  indorse- 
ment was  inserted  in  the  renewal  policy,  the  other  and  snbseqnent 
indorsements  being  omitted  by  the  clerk  or  draughtsman  in  the  oflQce 
of  defendant's  agents.    His  instructions  were  to  make  out  a  renewal 
of  the  original  policy,  and  his  omission  is  not  to  be  accounted  for, 
except  as  the  result  of  inadvertence.    The  subsequent  indorsements 
on  the  original  policy  were  made,  respectively,  October  8,  1891,  and 
October  18,  1891.  The  former  divided  the  f3,000  of  Insnrance  pro 
rata  among  several  items  aggregating  |14^15.    Ihe  final  indorse- 
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ment  divided  the  f3,000  pro  rata  among  the  eame  and  additionaT 
items,  aggregating  in  valuation  121,490.50.  The  defendants  con- 
tend that  by  a  renewal  of  the  policy  the  plaintiff  intended  its  renewal 
as  it  was  last  indorsed,  and  as  it  listed,  therefore,  when  the  renewal 
was  asked  for.  This  contention  appears  to  be  not  only  reasonable, 
but,  upon  the  evidence,  unquestionable.  Defendant's  witnesseB 
testify  that  Mr.  Zinmtele  simply  ordered  the  old  policy  to  be  renewed^ 
and  he  does  not  deny  it;  not  being  able  to  recollect  what  he  said  at 
the  time.  There  is  not  the  least  evidence  that  an  application  was 
made  for  a  different  policy  at  that  time,  nor  for  any  alteration  of  the 
terms  of  the  old  one.  When  the  new  policy  was  made  out  it  was 
seen  by  Mr.  Zlmmele,  but  he  did  not  examine  it  closely;  neither  did 
the  agents  in  whose  safe  it  remained,  witli  other  policies,  until  the 
fire.  It  is  clear  from  the  facts  that  Mr.  Zimmde  had  no  other  policy 
in  mind  than  that  which  existed  when  he  ordered  its  renewal,  nor 
had  the  agents;  and  that  the  minds  of  the  parties  agreed  upon  the 
terms  of  a  policy  such  as  then  existed,  and  tiiat  both  were  mistaken 
in  supposing  that  the  new  policy  contained  those  terms.  The  differ^ 
ence  between  the  two  policies  caused  by  the  mistake  was  very  ma- 
terial. The  policy  intended  to  be  renewed,  as  it  existed  at  the  time 
of  renewal,  provided  as  follows : 

$3,000.00  pro  rata  on  ench  Item  and  amt  not  exceeding  In  all  $3,000.  $15,- 
tX)0.00  on  fixed  and  movable  machinery  of  every  description,  Bhaftlnfr,  belting, 
piping,  beating  and  lighting  apparatus,  pnlleys,  bangers,  tools,  furniture,, 
and  fixtures,  apparatus,  and  Implements  used  In  their  bunlness.  $3,000.00 
on  tbelr  engine  and  connections  in  engine  house,  wheel,  shafting,  belting  la 
engine  room.  $2,400.00  on  boiler  and  connections  in  bcdler  house,  and  boiler 
house.  96S.00  on  tank  In  rear  of  main  building.  $37B.50  on  their  seed  an- 
nex. All  contfdned  In  the  brick  metal-roof  building  and  its  frame  metal- 
roof  extension  of  the  Rock  HIU  Ootton-Seed  Oil  &  Pertlllzers  Go.,  situated 
on  the  west  side  of  the  C.  O.  &  A.  Railroad,  Rock  Hill,  So.  0.  $160.00  on 
furniture  and  office  situated  on  the  west  side  of  the  C.  G.  &  A.  Railroads 
Rock  Hill,  S.  o.  $2i.4go.oa 

Under  such  policy,  in  case  of  a  total  loss  upon  the  item  of  ma- 
chinexy,  the  assured  could  recover  only  the  proportion  of  the  93,000 
insurance  which  the  value  of  such  machinery,  f 15,000,  bore  to  the 
ai^regate  TaLuation,  f 21,490.50;  that  is  to  say,  he  would  be  entitled 
to  a  little  orer  70  per  cent  of  the  93,000.  Under  the  policy  nnre- 
formed  he  would  be  entitled  to  the  whole  93,000  in  case  of  such  total 
loss.  The  jury  gave  a  verdict  for  that  amount,  refusing  to  find  that 
the  policy  should  be  reformed.  The  defendant  claims  that  the  recov- 
ery shotJd  be  reduced  to  92,424.05,  with  interest,  upon  the  ground 
that  the  right  to  reformation  was  established.  Plaintiff  urges  that 
defendant  waived  the  right  to  reformation  by  submitting  the  facts 
to  the  adjuster  after  the  fire,  who  subsequenUy  adjusted  the  loss  at 
93,000.  It  is  difficult  to  understand  how  defendant  waived  its  right 
by  sabmitting  the  facta  in  support  of  its  contention  to  the  person 
whose  decision  was  appealed  to.  On  the  rontrary,  the  facts  show 
that  the  right  now  set  up  was  claimed  from  the  banning,  i.  e.  from 
the  time  of  the  fire,  when  the  mistake  was  discovered.  It  is  also 
urged  that  defendant  must  be  deemed  to  have  issued  the  poUpy  with 
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knowledge  of  its  contents,  becanse  the  knowledge  of  the  clerk  who 
drew  it  is  impntabto  to  his  employers,  defendant's  agents.  If  this 
were  so,  it  wonld  exclude  a  principal  from  all  Kelief  in  case  of  mutual 
mistake  in  the  terms  of  an  agreooent  drafted  by  his  agent,  who  had 
inadvertently  omitted  a  material  clause.  Upon  the  issue  presented 
the  jury  should  have  found  for  the  reformation  of  the  policy,  and  the 
plaintiff  ought  to  hare  made  out  a  case  upon  the  corrected  agree- 
ment As  no  recovery  under  it  beyond  the  amount  for  which  de- 
fendant now  offers  to  accept  the  modification  referred  to  could  be 
had,  the  judgment  will  be  reduced  accordingly,  if  plaintiff  agree 
tli»eto,  otherwise  a  new  trial  should  be  ordered.  The  judgment 
is  modMed  by  reducing  the  verdict  to  |2.424.06,  witii  interest,  and 
costs,  and,  as  so  modified,  is  afSrmed,  if  plaintiff  consent,  without 
costs  of  this  appeal  to  either  party;  otiierwiae,  judgment  reversed, 
and  a  new  tri£l  ordered,  with  costs  to  appellant  to  abide  the  event 
All  concur. 


(7  Misc.  Kep.  710.) 

HASSETX  T.  McARDLB  et  aL 

(Oommon  Pleas  of  New  York  Cl^  and  Comity,  General  l^rm.  April  2,  1894.) 

1.  Contracts— CoNBTHncTioN— When  a  Question  for  the  Court. 

Whwe  a  contract  la  clear  and  uaamblgnoua.  Its  oonatmction  la  fisr  the 
court 

%  Sake— To  Furnish  Cargo. 

Where  defendant  agrees  to  furnish  cargo  for  plaintifTs  boat,  and  to  load 
It  three  days  after  It  is  In  the  dock,  he  is  not  excused  from  performance 
because  plaintiff  did  not  keep  the  boat  at  the  dock  for  three  days,  lu  con- 
sequence of  the  dock  master  ordering  the  boat  to  give  place  to  other  boats 
that  were  ready  to  load,  as  It  would  be  presumed  the  contract  was  mad* 
with  reference  to  the  dock  regulations. 

Appeal  from  city  courts  general  term. 

Action  by  ^chael  Hassett  against  Patrick  J.  McArdle,  impleaded. 
From  a  judgment  of  the  city  court  (26  N.  Y.  Bupp.  1135)  affirming  a 
Judgment  entered  on  a  verdict  in  favor  of  plaint&f  for  fSiS.lO,  defend- 
ant Patrick  J.  McArdle  appeals.  Affirmed. 

The  following  papor  was  drawn  up  In  defendants*  office  In  New  York  City 
on  the  day  of  its  date,  November  27,  1890,  In  duplicate,  and  signed  by  plain- 
tiff, one  copy  being  retained  by  defendanta.  and  the  other  dellv^ed  by  ^em 

to  plaintiff: 

"Mess.  M.  Donnelly  &  Co.,  New  York  City— Gentlemen:  I  hereby  agree  to 
take  on  boat  Katie  and  Nellie  two  hundred  tons  Iron  from  New  York  City  to 
Troy,  N.  T.,  at  the  rate  of  60  cents  per  gross  ton.  Mesa.  M.  Donndly  &  Co. 
to  toad  and  unload  the  boat  Said  iron  to  be  deUrered  to  the  Tnj  Steel 
and  Iron  Co.,  at  Troy,  N.  Y.  Mess.  M,  Dcmndly  &  Co.  to  load  the  boat  here 
three  days  after  the  boat  la  In  the  dock,  and  four  days  to  unload  her  after 
she  is  in  the  dodc  at  Troy,  N.  Y.  Mess.  M.  Donnelly  &  Co.  to  pay  for  200 
tons  at  50  cents  a  ton  should  they  only  load  150  tons,  and,  sho^d  there  be 
over  200  tons,  the  rate  la  to  be  60  cents  per  gross  too. 

"M.  HasBfrtt" 

Aft^  the  papers  were  signed,  the  defendants  told  the  plaintiff  to  get  his 
boat  as  quickly  as  possible  to  tbe  dodi,  and  that  tliey  wonld  lond  her  as  soon 
4IS  possible. 

Argued  before  DALY,  a     and  BZSOHOFF  and  FBYOB,  JJ. 
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Toiner,  McClm  ft;  Bolvton  and  Cardozo  Bros.  (David  Mcdnre,  of 

eouBflelX  for  appellant 
Hylaod  &  Ziabrlskie,  for  rospondent. 

DALY,  C.  J.  The  defendant  is  right  in  his  contention  that,  the 
writing  signed  by  the  plaintiff  being  perfectly  clear  and  unamblgn- 
ooB,  ita  construction  was  for  the  court,  and  not  for  the  jary;  also, 
that  it  did  not  constitnte  an  agre^enl^  but  was  a  mere  pn^sition 
or  offer,  hot  obligatory  upon  the  defendant  until  he  accepted  it  and 
agreed  to  deUver  a  specified  quantity  oi  iron  to  plaintiil  for  shipment 
Barrow  Steamship  Co.  t.  Mexican  Cent  By.  Co.,  184  K.  Y.  16,  31  N. 
E.  261;  Baiiroad  Co.  t.  Bane,  43  N.  T.  241.  The  evidence  oleariy 
establtehes  such  an  acceptance  and  agreement  on  the  part  of  de- 
fendant The  testimony  of  the  plaintiff,  which,  however  contra- 
dicted by  the  witneflses  for  the  defense  we  must  assume  that  the 
jury  believed,  was  that,  after  the  papers  were  signed  (and  immedi' 
ately  after  is  a  fair  inference  from  the  testimony),  defendants  told 
him  to  get  lUs  boat  to  the  dock  ''as  quick  as  poraible,"  and  th^ 
would  hMid  her  as  soon  as  possible.  The  only  question  that  can  pos- 
sibly anse  upon  the  positive  order  thus  given  is  as  to  the  quantity  of 
iron  idiich  the  d^endants  were  to  deliv^  or  load.  Tlue  plaintiff 
claims  only  the  lowest  quantity  under  the  contract,  and  we  think 
that  the  d^endants'  obligation  went  to  that  extent  at  least  Hie 
written  proposition  was  to  carry  200  tons  at  50  cents  per  ton,  and 
it  was  provided  that,  if  less  were  shipped,  200  should  be  paid  for. 
When  the  ofter  was  accepted,  and  the  defendants  promised  to  s^d  a 
load,  it  is  fairly  to  be  infen«d  that  that  was  the  load  intended  by 
them,  for,  althouf^  they  had  the  option  to  ship  more,  they  did  not 
eugage  to  do  so.  There  was  a  positive  engagement  to  ddp  a  load 
by  the  boat,  and,  as  the  smallest  load  the  pUdntiff  ottewed  to  cany 
was  200  tons  for  |100  (and  that  being  the  minimum  freight  for  any 
less  quantity),  the  conclusion  is  inevitable  that  defendants  intended 
by  tbeir  order  that  plaintiff  should  understand  that  he  was  to  receive 
at  least  that  load.  It  is,  however,  contended  by  drfendants,  that, 
conceding  a  valid  contract  on  their  part  to  ship  a  cargo  of  a  certain 
quantity,  jdaintiff  failed  to  keep  the  agreement  on  his  part,  in  not 
hsving  his  boat  at  the  dock  ready  to  receive  the  cai^  Defendants 
had  three  days  in  which  to  load  the  boat  after  she  was  in  dock,  and 
the  argument  Is  that  the  boat  was  to  be  moored  at  the  dock,  and 
there  remain  for  at  least  three  days  awaiting  the  cargo.  This  was 
not  done,  because  the  dockmaster  would  not  permit  plaintiff's  boat 
to  lie  idle  at  the  wharf  while  other  vessels  needed  the  room ;  and  so, 
after  the  plaintiff  had  secured  a  berth  at  the  foot  of  Leroy  street, 
with  which  defendants  were  satisfied,  and  had  laid  there  part  of 
two  days  waiting  for  a  cargo  which  defendants  had  promised  to 
send,  l^e  wharf  master  told  him  that,  if  he  did  not  get  the  iron  on 
immediately,  he  could  not  hold  the  berth.  Plaintiff  reported  this 
to  the  defendants,  who  said  they  would  come  right  down  and  load 
her.  Th&y  did  not  come,  and  the  dockmaster  made  him  pull  out  for 
a  brick  barge.  He  rqxKrted  this  to  the  ^fendants  and  told  them 
that  he  would  have  the  berth  again  In  half  a  day;  that  the  wharfage 
v.2SN.Y.B.no.l — 4 


\ 


50 


HBW  YORK  SUPPLEMENT,  vol.  28. 


[Com.  PI. 


master  had  Bhoved  him  oat,  bnt  had  promised  to  give  him  a  berth  as 
Boon  as  they  were  ready  to  load  him.  Although  Mr.  McArdle,  Jr^ 
"felt  bad"  for  plaintiff's  losing  the  berth,  and  said  he  had  no  business 
to  give  it  np,  that  he  (McArdle)  was  paying  for  it,  the  defradants 
did  not  conntemand  their  order,  but  suffered  the  plaintiff  to  come 
to  their  office  day  after  day,  waiting  nearly  all  day,  putting  him  off 
with  excuses,  while  his  boat  remained  at  the  foot  of  Leroy  street; 
and  finally,  when  he  said  he  was  not  going  to  stay  there  any 
longer,  and  was  going  to  see  his  lawyer  if  they  did  not  give  him 
a  load,  they  at  length  told  him  that  they  would  not  give  him  any 
load.  The  plaintiff  did  all  that  he  could  reasonably  be  expected 
to  do  under  his  contract,  which,  It  must  be  assumed,  was  made 
with  the  full  nnderstan^ng  betwe^  the  parties  that  it  was  to 
be  subject  to  all  regulations  and  orders  of  the  public  offleera  hav- 
ing charge  of  the  docks;  and  it  does  not  appear  that  the  defend- 
ants would  have  been  unreasonably  delayed  in  the  shipment  of  any 
cargo  which  they  were  at  any  time  ready  to  send.  The  loss  of  the 
berth  at  I«roy  street  was  due  to  defendants'  own  delay  in  ftiUing  to 
send  the  load  as  they  promised.  As  the  questions  of  the  construc- 
tion of  the  plaintiff's  writing,  and  the  acts  of  the  defendants  alle^^ed 
to  constitute  a  contract,  and  the  performance  by  plaintiff  of  his  obli- 
gations thereunder,  are  the  only  ones  discussed  by  appellant  in  his 
brief,  no  others  are  coniridered.  The  trial  court  charged  upon  the 
law  of  the  case  in  all  respects  as  the  d^aidants  requested,  and  thus 
the  issues  of  fact  were  properly  snlnuitted  to  the  jury,  and  upon 
evidence  that  supports  their  verdict  If  any  error  was  committed 
in  not  clearly  defining  the  different  provinces  of  the  court  and  of  the 
jury  in  the  interpretation  of  the  contract,  no  exception  was  taken  to 
the  instruction;  and  the  court  in  fact  gave  the  plaintiff's  writing 
the  interpretation  which  the  defendants  requested,  and  by  the  whole 
charge  submitted  the  case  correcUy.  The  judgment  must  be  af- 
firmed.   All  concur. 


<T  Misc.  Bep.  656.) 

NELSON  et  al.  t.  EASTON  &  A.  R.  CO, 

(Common  Fleas  of  New  Ytxi.  City  and  Oonnty,  G^eral  Term.  April  2.  18&4.) 

App»al— Review— Weioht  of  Evidekck. 

When  and  upon  what  principles  the  general  term  may  set  aside  a  rer- 
dlct  as  against  the  weight  of  erldence. 

(Byllabns  by  the  Com-t) 

Appeal  from  trial  term. 

Action  by  2!achariah  O.  Nelson  and  anotli^  against  the  Easton  & 
Amboy  Bailroad  Ck>mpajiy.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiffs,  and  from  an  order  doiying  a  motion  for  a  new 
tri^,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISOHOFF  and  PBYOB,  JJ. 

W.  W.  Goodrich,  for  appellant 
Anson  B.  Stewart,  for  respondents. 

PBTOB,  J.  The  main  contention  of  the  appellant  is  that  the 
verdict  was  against  the  weight  of  evidence.    Ot  the  power  and  the 
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duty  of  this  court,  in  a  prox>er  case,  to  set  aside  a  T^dict  because 
against  the  weight  of  evidence,  no  question  can  be  made  and  no 
doubt  entertained.  Hamilton  t.  Bailroad  Co.,  53  K.  T.  25,  27; 
Kummer  v.  BaOioad  Co.  (Com.  PI.  N.  Y.)  21  N.  Y.  Supp.  941.  In 
what  case  the  power  exists  and  the  duty  is  incumbent  l^e  court  of 
appeals  defines  with  precision  and  authority.  "The  general  term 
haa  the  power,  and  it  is  its  duly,  to  examine  and  determine  whether 
the  Terdict  was  against  the  w^ht  of  evidence  and  the  jostioe  of  the 
case;  and,  if  of  opinion  that  it  was,  to  set  it  aMde  and  order  a  new 
triaL"  Hamilton  v.  Bailroad  Co.,  supra.  But  "in  reviewing  the 
determination  of  a  trial  court  on  questions  of  fact,  when  the  evidence 
is  conflicting,  an  appellate  court  is  not  warranted  in  reversing,  upon 
the  sole  ground  tliat,  in  its  opinion,  the  trial  court  should  have 
reached  a  different  conclurion;  to  justify  a  revMsal  it  must  appear 
that  the  proofs  so  clearly  preponderated  in  favor  of  a  contrary  con- 
clusion that  it  can  be  said  with  a  reasonable  d^ree  of  certainty  that 
the  trial  court  erred  in  its  conclusion."  Baird  v.  Mayor,  etc.,  96 
N.  Y.  667.  And  this  upon  the  fundamental  principle  of  our  juris* 
pmdence  that  ad  qnaestionem  facti  respondent  juratores.  "It  is 
of  the  greatest  consequence  to  the  law  of  England  and  to  the  subject 
that  these  powers  of  the  judge  and  the  jury  be  distinct,  that  the  judge 
determine  the  law  and  the  jury  the  fact;  and,  if  ever  they  come  to 
be  confounded,  It  will  prove  the  confusion  and  destruction  of  the  law 
of  England."  Lord  Hardwicke  in  Bex  v,  Poole,  Hardw.  Cas.  Temp. 
2&  ''Whether  there  is  any  evidence  is  a  question  for  the  judge; 
whether  the  evidence  is  suiBcient  is  a  question  for  the  jury."  Broom, 
liCg.  Max.  108.  Wherefore,  should  the  judge  arbitrarily,  or  upon  his 
own  mere  estimate  of  the  probative  force  of  the  evidence,  nullify  a 
verdict,  he  would  plainly  usurp  upon  the  province  of  the  jury. 
With  these  principles  for  guidance,  we  are  to  determine  whether 
the  verdict  before  us  should  stand. 

The  action  is  for  the  value  of  a  canal  boat  and  cargo,  lost  at  sea 
while  in  tow  of  the  defendants  tugs.  The  responsibility  of  the 
defendant  Is  not  as  oomnum  carriar;  but  it  is  bound  only  to  ordi- 
nary care  and  skill,  and  is  liable  only  for  the  corrdattve  d^^ee 
of  negUgence.  Caton  v.  Bumney,  13  Wend.  387;  Alexander 
V.  Greene,  3  Hill,  9;  WeUs  v.  Navigation  Co.,  2  N.  Y.  204.  The 
concession  is  that  the  defendants  tags  were  in  all  respects  sufficient, 
and  the  tow  properly  made  up;  and  as  the  competency  of  the  men 
in  contnd  of  the  fleet  was  not  impeached  by  evidence,  that,  too, 
must  be  accepted  as  a  Uust  in  the  case.  The  cluurge  in  tbe  complaint 
ts  that  ididntifV  loss  was  the  effect  of  negligent  navigation.  Effort 
was  made  on  the  trial  to  show  that  the  wrec^  of  the  boat  was  due 
to  want  of  skill  or  of  care  in  putting  back  from  the  U»ry  of  the 
storm;  but  this,  as  appeared  by  unchallenged  proof,  was  the  proper 
thing  to  do,  and  was  done  in  the  proper  manner.  The  only 
fault  imputed  to  the  defendant,  upon  tiie  evidence  and  recog- 
nized the  court,  was  that  it  ventured  out  with  its  tow  in 
the  face  o<  a  peril  which  no  prudent  seaman  would  have  en- 
co>antered.  The  critical  point  was  as  to  the  menace  of  danger 
at  the  moment  when  the  master  declined  a  refuge  in  the  EiUs, 
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and  resolyed  to  proceed  acroas  the  Tmy.    A  wttnen  testified  that 

"it  waa  blowing  very  hard;  it  was  blowing  a  gale  when  wo  got  to 
the  month  of  the  ICilla"  Another:  "The  wind,  bb  the  tow  went 
ont  of  the  Kills,  was  blowing  hard."  Another:  "It  conunenced  to 
snow  and  blow  pretty  hard;  the  wind  was  northwest;  a  per^t 
winter  wind  came;  from  that  the  wind  increased  in  velocity.  It 
was  a  holy  terror,  you  might  say;  the  worst  I  hare  bem  in  for 
forty  years."  Another,  an  expert,  that  "the  weather  was  not  fit 
to  take  any  boat  ont;  there  is  no  captain  wonld  do  it;  I  wooldnt 
go  in  the  })oat  it  he  would."  Still  another,  also  an  expert:  '^t 
waB  blowing  a  gale,  hard,  and  snowing;  it  was  not  prudent  to  take 
the  tow  out  of  the  Kills  into  the  open  bay."  Eridence  was  giren 
of  a  custom  of  tows  going  out  of  the  Kills,  if  the  wind  was  blowing 
hard,  to  stop  at  Fort  Johnson;  and  the  fact  was  conceded  that, 
after  the  tow  got  into  the  open  water,  a  storm  overtook  it,  in  the  fury 
of  which  the  plaintilfs'  boat  was  sunk.  Undoubtedly,  evidence 
to  the  contraiy  of  this  testimony  was  adduced  by  the  defendant, 
which,  if  believed,  would  authorize  the  inference  at  due  care  in 
venturing  out  of  the  Kills.  But,  upon  the  conflict  between  the  wit- 
nesses,  it  was  for  the  jury  to  determine  tbeir  credibility,  and  to*  ascer- 
tain the  real  fact  The  issne  was  presented  to  them  in  a  chai^^ 
singolarly  clear  and  comprehensive,  and  so  favorable  to  the  appe- 
lant that  no  excepti<»t  was  taken  to  any  of  its  propositiottB.  The 
jury  w^  instructed  that  the  defendant  was  Hable  only  on  the 
ground  of  negligence;  that  an  error  of  judgment  on  the  part  of  the 
master  was  not  even  presumptive  eridence  n^'ig^oe;  that, 
where  the  circumstances  are  e^renly  balanced  which  indicate  a  duto 
ot  action  in  time  of  danger,  the  master^  decision  in  the  matter  of 
uarigating  the  vessel  is  conclusive;  that,  in  considering  the  action 
of  the  master,  the  question  was  not  whether  his  order  was  the  best 
in  the  .light  of  subsequent  events,  but  whether,  under  the  circum- 
Rtances  in  which  he  was  placed,  it  was  that  ol  a  prudent  and  skill- 
ful commander;  that,  if  the  person  in  charge  ol  the  navigation  of 
the  tow  used  reasonable  judgment,  the  vodict  must  be  for  the  de- 
fendant "What  mwe  could  the  appellant  have  asked?  How  was 
it  pomible  for  the  jury  to  err  adversely  to  appellant  in  the  api^ica- 
tion  of  the  law  to  the  evid^ee?  The  inevitable  inference  from  the 
chaise  is  that  the  jury  found  upon  the  issue  in  cMiformity  with  the 
testimony  of  the  plaintiffs'  witnesses ;  and  it  is  not  tor  us  to  substi- 
tute  onr  opinion  for  the  judgment  of  the  tribunal  constituted  by 
law  to  try  the  facts.  Even  if  the  witnesses  for  the  defendant  be 
greater  in  numb^,  it  matters  not;  witnesses  are  wei^ied,  not 
counted;  and  the  testimony  of  the  discredited  many  is  overborne 
by  the  testimony  of  the  credible  few.  The  opportunity  of  observing 
the  demeanor  the  (M>mpeting  witnesses  is  of  inestimable  value  in 
testing  the  truth  of  their  testimony;  and,  destitute  of  so  dedstve 
a  criterion,  we  are  not  at  liberty  to  challenge  the  determination  oi 
the  jory,  unless,  indeed,  It  involve  a  conclusion  that  shocks  the  judg- 
ment, or  betrays  misappr^ension,  or  imports  the  bias  ot  some 
simbster  interest  or  disturbing  passion.  We  are  clear  in  the  con- 
viction that  to  set  aside  this  verdict  would  be  an  encroachmrat 
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on  the  constitatimial  fanction  of  the  jnry.  The  seaworthinees  of  the 
plftintiffB'  boat  was  also  an  insne  on  conflicting  eridence,  vhich  the 
Terdict  of  the  joiy  condasivelj  eetUeB. 

It  remains  to  e3»mlne  appellant^s  exceptions  to  the  admieeion  of 
evidence.  We  are  of  oi^nion  that  the  vitneas  Kdson  knew  enough 
of  the  boat  to  teetify  ot  its  condition,  the  valve  of  his  evidoice  being 
for  the  jniy.  Aaraming,  bnt  not  deciding,  that  the  bill  of  lading 
was  not  competent  evidence  of  the  quantit?  of  coal  aboard,  there 
is  no  aradlable  error  in  its  admission,  because  the  ground  of  objec- 
tion stated  was  'that  the  action  is  for  damages  to  the  boat;  and 
he  cannot  Join  with  that  an  actitm  for  the  coal  of  which  he  was 
simply  bailee."  Had  the  specific  objection  been  that  the  paper 
was  not  competent  evidence  of  the  qnantity  of  coal,  the  ofFer  might 
have  been  waived,  and  other  proper  proof  prodnced.  l%e  avowed 
ground  of  objection  yras  clearly  mitenable.  A  bailee  for  hire  has  a 
right  of  action  for  injury  to  property  in  liis  possession,  and  may  re- 
cover the  entire  damage.  4  Lawson,  Bights,  Rem.  &  Pr.  §  1733; 
Bliss  V.  Schanb,  48  Barb.  839.  Especially  has  a  common  carrier  the 
right,  «ince  he  Ib  answerable  to  the  fdiipper  for  any  loss  not  the  effect 
of  vis  major.  Other  »ceptk>ns  are  so  obviously  invalid  as  to  dis- 
pense with  BpecM  criticism.  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

<31  Abb.  N.  O.  281;  7  Bflse.  Rep.  «38.) 

BWINARTOir  T.  ZiB  BOTTTELLIXIR. 

<Oommoii  Fleas  of  New  York  01^  and  Oounty,  General  Term.  April  2, 1891.) 

1.  I^BaLTQEVCB — ALLOWmO  MlBCHrETQtrS  PeIBONS  on  pREUIfiEf). 

The  presence  of  a  mlschierons  btunan  being  on  premlieB  may  coDstl- 
tate  the  danger  against  which  the  law  requires  o<  tb«  occupant  reasonable 
care  to  protect  his  Invitee. 

&  8aj£B— MiacoNDUOT  or  Euplovul 

A  customer  In  a  store  is  there  hy  Invitation  of  the  merchant,  who  owes 
*  him  the  duty  of  reasonable  care  to  secure  blm  against  Injury,  as  well 
from  tlw  misconduct  of  the  merdiantiB  empli^ea  as  from  the  dangerous 
amdlttoa  of  his  i^mlaes;  and  for  breach  of  the  duty,  with  consequent 
Injury,  the  customer  may  maintain  an  action  for  negligence  against  the 
merdunt. 

(Byllabus  by  the  Court) 
Appeal  from  trial  term. 

Action  by  Anna  E.  Swinarton  against  George  Le  Boutllller  for 
personal  injuries  sustained  by  plaintiff  while  a  customer  in  defend- 
ant's dry-goods  store,  plaintifFs  eye  belDg  put  out  by  a  pin  thrown 
or  shot  by  a  cash  boy.  Prom  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff  for  flO,000,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  minutes  of  the  court,  defendant  appeaU. 
Affirmed. 

Argned  before  DALY,  O.  J.,  and  BISCHOFP  and  FBYO:^  JJ. 
J.  Belahunty,  for  appellant 
Hatch  &  Wickei^  for  respondeat. 
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PBTOI^  J.  The  ground  of  an  action  for  negligence  is  the  breach 
of  a  dnty  owing  by  the  defendant  to  the  jdaintifl.  To  sustain  soch 
action  it  ia  incumbent  on  the  plaintiff  to  show  the  dutj  and  to 
prove  its  breach,  with  a  consequent  injury  to  himself.  In  the 
present  case,  that  the  plaintiff  has  suffered  injury  from  the  act 
of  which  she  complains,  and  that  the  damages  awarded  are  not  an 
exceBsive  reparation  for  the  wrong,  if  such  there  b^  are  DOt  the 
Bubject  of  controversy.  The  contenticm  is  over  tiie  two  other  ele- 
ments  of  actionable  negligence;  namely,  the  duty  and  its  breach. 
These  essential  facts  a  piaintifl  must  establish,  not  by  a  scintilla 
of  evidence  merely,  but  by  proof  reasonably  sufficient  to  uphold 
a  verdict  in  his  favor.  Upon  a  critical  review  of  the  evidence, 
our  conviction  is  that  it  suffices  to  support  the  facts  from  which 
plaintiff  deduces  the  duty  and  the  breach;  and  hence  the  questioii 
for  adjudication  is,  do  th<^  facta  show  a  case  of  actionable  n^- 
ligence?  In  other  words,  can  it  be  affirmed  of  the  facts,  as  a 
legal  condnsion,  that  they  involve  a  violation  of  duty  to  the  plain- 
tiff? It  is  conceded  that,  at  the  time  of  her  injury,  the  plaintiff 
waa  on  the  defendant's  premises  by  his  invitation  and  for  his 
advwtage;  and  that  she  suffered  the  hurt  by  effect  of  a  mischievous 
agency  operating  ou  those  premises,  of  which  she  was  without 
notice.  But  this  is  not  enough.  To  complete  a  case  of  actionable 
negligence,  on  the  theory  under  consideration,  the  plaintiff  must 
go  further,  and  show  the  defendant  respoiuible  for  the  harmful 
agency  by  proof  that  it  existB  in  conaeqn^ce  of  his  want  of  care. 
Imposing  authority  might  be  adduced  for  the  proposition  that  the 
du^  of  defendant  was  more  absolute, — that  is,  not  to  permit  the 
hurtful  agency  on  his  premises  (Beck  v.  Carter,  68  N.  Y.  283,  292, 
and  citations);  but  we  prefer  to  limit  his  liability  to  the  absence 
of  proper  diligence  In  the  protection  of  the  plaintiff  (Coughtry  v. 
Woolen  Co.,  56  N.  Y.  124;  Bennett  v.  Eailroad  Co.,  102  U.  S.  577). 

It  beii^  settled  law  that  an  occupant  of  land  is  bound  to  nse 
ordinary  care  and  diligence  to  keep  the  premises  in  a  safe  con- 
dition for  the  presence  of  persons  who  come  thereon  Xsy  hia  invi- 
tation, express  or  implied,  or  for  any  other  purpose  beneficial  to 
him  (2  Shear.  &  R.  Neg.  §  704),  the  questions  presented  by  the 
facts  as  found  are:  (1)  Were  the  premises  in  an  unsafe  condition, 
in  the  legal  sense;  and  (2)  if  so,  was  that  condition  the  effect  of 
defendant's  want  of  care  and  diligence?  Had  plaintiff  sustained 
the  injury  from  a  defect  in  the  preniises,  or  in  machinery  upon  them, 
assuming  negligence  in  keeping  them,  the  liability  of  the  defendant 
would  be  beyond  dispute.  But  here  the  injury  was  inflicted  by 
the  act  of  a  boy  with  a  propensity  to  mischief,  In  the  employ  of 
the  defendant,  and  by  him  placed  on  the  prendses  in  a  posltioii 
to  do  the  injury.  Why  does  not  such  boy,  so  employed  and  placed, 
constitute  a  danger  upon  the  premises  as  effectual  for  evil  aa 
a  trapdoor  or  pitfall  or  a  dilapidated  stairway?  That  the  caiuse 
of  the  injure  need  not  be  an  inanimate  agency  is  shown  by  the 
decision  in  Loomis  v.  Terry,  17  Wend.  197,  where  it  was  held  that 
even  a  trespasser  may  maintain  an  action  for  the  bite  of  a  ferocious 
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dog  left  at  lat^  oa  the  defendant's  lot.  Carroll  t.  BailrMid  Co., 
68  T.  126,  m  In  Mallach  t.  Bidlej  (Sap.)  9  K.  Y.  Sapp.  922, 
it  ia  said  that: 

-  "The  sto^e^er  Inrltes  tbe  public  to  enter  hie  premises,  and  to  subject 
themselves  to  the  custody  and  control  of  bis  subordinates;  and  by  parity  ot 
reasoning  [with  that  preTElUng  In  commou-carrler  cases]  he  should  be  held 
responsible  for  the  brntalltles  of  such  snbOTdlnates,  even  when  tfa^  are  not 
committed  In  the  strict  line  of  their  employment." 

In  Dean  t.  Depot  Co.,  (Minn.)  43  N.  W.  64,  the  court  said  that: 

"The  defendant  •  •  •  was  bound  to  use  ordinary  care  and  diligence  to 
keep  Its  premises  In  a  safe  condition  for  those  who  legitimately  came  tliere. 
It  had  no  more  right,  therefwe,  to  knowingly  and  advisedly  employ,  or  allow 
to  be  ^ployed,  In  Its  depot  building,  a  dangwoua  or  vtctons  man,  than  It 
would  hare  to  ke^  and  harbw  a  dangerous  and  sarage  dog,  or  to  permit  a 
pittell  or  trap  into  which  a  passenger  might  step  as  ha  was  passing  to  or 
from  his  train." 

The  case  at  bar  may  be  new  in  the  instance,  bat  not  in  the 
I»i]iciple;  and  in  the  absence  of  authority  to  the  contrary,  apon 
the  analogies  of  the  law  and  the  dictates  of  common  sense,  we 
adjadge  that  the  presence  of  the  boy  on  the  premises,  with  his 
peopeneity  to  evil  doing,  was  a  danger  against  which  it  was  the 
dnty  of  tiie  defmdant,  by  the  exercise  of  proper  care,  to  protect 
the  plaintiff.  We  hold,  furthermore,  that  having  invited  the  plain- 
tiff into  his  store  for  his  benefit,  and  having  authorized  and  induced 
her  to  confide  in  the  good  conduct  of  his  servants,  to  whom  in  the 
transaction  of  his  business  he  committed  her,  he  thereby  assumed 
the  duty,  by  the  exercise  of  reasonable  care,  of  protecting  her  from 
injury  by  the  misconduct  of  such  servants;  and  that  he  is  answer- 
able to  her  for  any  Injury  she  has  sustained  by  such  misconduct, 
which,  in  the  exercise  of  reasonable  care,  he  might  have  prevented. 
The  T^xlict  involves  the  fkct  of  his  failure  in  the  exercise  of  the 
duty  BO  incumbent  upon  him  (Sutter  v.  Vanderveer,  122  N.  Y.  652, 654, 
25  If.  E.  907);  and  we  are  to  inquire  whether  the  evidence  suffices 
to  justify  the  finding  of  the  juiy. 

The  proof  is  ample  to  authorize  these  inferences:  That  the 
defendant  kept  in  his  store  a  numb^  of  cash  boys  for  attendance 
<m  customers;  that  among  these  boys  the  propensity  and  habit 
of  '^inapping  pins"  at  objects  and  persons  in  the  store  were  prev- 
alent; that  this  snapping  or  shooting  pins  by  these  b<^  was 
likely  to  inflict  injury  on  defendant's  customers,  and  did,  in  fact, 
inflict  the  injuiy  of  which  the  plaintifT  complains;  that  this  habit 
of  snapping  or  shooting  pins  by  these  boys  had  existed  for  months, 
and  was  known  or  ought  to  have  been  known  by  the  defendant; 
that  no  reasonably  sufficient  precaution  was  taken  by  him  to 
suppress  the  dangerous  practice;  and  that  he  had  not  exercised 
a  reasonable  degree  of  care  and  diligence  tb  secure  the  plaintiff 
against  injury  from  such  dangerous  practice^  Such  being  Uie  du^ 
of  the  defendant,  and  its  breach,  to  the  injury  of  the  plaintiff,  and 
no  contributoiy  negligence  being  imputed  to  her,  the  right  on  her 
part  to  reparation  in  damages  for  the  wrong  is  clear  and  Incon- 
testable  We  are  further  of  the  opinion  that  plaiatiffs  cause  of 
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action  fa  so  sapported  by  the  proof  that  the  court  Is  not  at  lil>^>t7' 
to  set  aside  the  verdict  as  against  the  weight  of  evidence.  Nelson. 
V.  Railroad  Co.  (herewith  decided)  28  ^.  Y.  Supp.  50.  Hence, 
the  judgment  must  be  affirmed  onleea  the  exception  to  the  refusal 
to  dismiss  the  complaint  be  valid,  or  there  be  prejudicial  error 
in  the  charge,  or  in  "Uie  admission  or  exclusion  of  evidence. 

On  the  conclusion  of  the  plaintiff's  case,  and  again  at  the  close 
of  all  the  evidence,  the  defendant  moved  to  dismiss  the  complaint 
on  the  ground  that  the  cause  of  action  pleaded  was  unproved. 
But  it  is  obvious  on  inspection  of  the  complaint  that  it  proceeds 
as  well  upon  the  dut^  of  the  defendant  to  protect  the  plaintiff 
from  danger  on  his  prunises  as  upon  his  duty  to  secure  her  against 
injury  by  his  servants  in  the  course  of  thehr  employment  The 
eourt,  also,  put  the  case  to  the  jury  on  the  same  theory.  To  the 
charge  itself  no  exception  was  taken,  and,  indeed  it  was  unexcep- 
tionable. Three  requests  called  upon  the  court  to  chaise  that  there 
was  no  evidence  to  support  specific  propositions  of  fact.  On  a. 
motion  to  nonsuit  or  diraniss,  it  la  undoubtedly  the  duty  of  the 
court  to  determine  what  the  evidence  Is;  but,  submitting  the  case 
to  the  jury,  it  is  a  question  whether  the  court  may  rightiy  instruct 
them  that  there  is  no  proof  of  a  particular  fact  ^at  matter 
being  already  decided  by  the  judge,  the  deliberations  of  the  jury- 
are  conducted  on  the  assumption  of  some  evidence  of  every  es- 
sential fact,  and  their  function  is  only  to  determine  the  sufficiency 
of  the  evidence.  However  this  may  be,  there  was  adequate  evi- 
dence of  the  facts  suggested  by  appellant,  and  so  his  requests  were 
IMvperiy  denied.  The  other  requests  proceed  on  the  supposition 
that  no  recovery  could  be  had  unless  the  Injury  to  plaintifE  waa 
caused  by  a  servant  in  tiie  line  of  his  employment,  whereas  it 
is  alr^idy  apparrat  in  this  opinion  that  his  liability  stands  as  well 
upon  another  and  diffwrat  princii^e  of  law.  vidons  habit 
of  the  boys  was  admisenble  in  evidence,  both  as  a  substantive  fact 
in  the  cause  and  as  affecting  defendant's  knowledge  of  the  danger 
incurred  by  plaintiff  on  his  premises.  A  statement  of  a  witness 
to  a  third  party,  not  of  the  res  gestae,  and  not  tending  to  impeach 
his  testimony  in  chief,  is  clearly  incompetent  even  on  cross-exam- 
ination. If,  however,  thcsre  was  error  in  the  exclusion,  tt  was  harm- 
less, because  of  the  introductitnt  of  the  statement  at  a  subsequent 
stage  of  the  trial.  Similarly,  the  error,  if  any,  in  allowing  the 
question  to  plaintifTs  superintendent,  was  innocuous,  becaase  the 
answer  vrtm  in  favor  of  the  defendant  Besides,  no  ground  of 
objection  was  specified.  Evidence  by  the  plaintiff  explanatory  of 
her  procrastination  In  bringing  suit  we  are  not  at  liberty  to  con- 
demn as  immaterial,  since  in  his  brief  before  us  appellant  care- 
fully Inserts  the  stateinent  that  "this  action  was  commenced  three 
days  before  the  day  on  which  it  would  have  been  outlawed."  If 
the  fact  of  the  delay  be  deemed  of  effect  upon  us,  it  could  hardly 
have  been  without  influence  with  the  jury.  In  the  absence  of 
error  in  the  record,  we  affirm  the  judgment  Judgment  and  order 
affirmed,  with  costs.    All  concur. 
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{Oommon  Pleas  of  New  Tcvk  Cltr  and  Oounty,  General  Tarn.  April  2, 1804.) 

1.  Rkplbvim— Failure  to  Fbovs  VAT.rs. 

In  r^iterlii,  a  plalntlfE  to  whom  the  property  has  not  be«i  delivered,  if 
■ucceaBfal  In  the  action,  li  entitled,  at  all  erents,  to  a  judgment  for  poe- 
■esBlon;  and  It  Is  no  error,  therefcffe,  to  refuse  to  dismiss  the  ounplalnt  for 
defect  of  proof  of  rahie, 

&  Samb — Inbtrttctiohs. 

Since  by  section  1730  of  the  Code  a  sucoeesfol  plaintiff  in  replevin  Is 
entitled  to  Judgment  for  the  possession  of  the  chattel,  with  Us  damages, 
It  Is  no  error  to  refuse  to  charge  that  "^e  vordtct  must  be"  for  the  return 
of  the  goods  or  six  cents  damages." 

8.  Ba-SIS— PROTIKCB  0»  OOURT  AND  JORT. 

Whcth»  there  be  evidence  for  the  farf  upon  wbl^  tbey  may  And  a 
verdict  is  a  question  of  law  for  fb»  court;  snd  It  Is  not  enor,  tlwrefore^  to 
teftaae  to  4Aarge  that  "In  tbe  event  the  jury  find  there  Is  no  evidence  as 
to  value  Bofllclait  for  them  to  con^w,  th^  should  And  a  verdict  for  six 
cents." 

4.  Apfbal — RbvkrsaIi  apter  Brcokd  Trial. 

Wbire  a  case  Is  simple  and  of  trifling  importance,  and  has  been  twice 
tried,  with  a  verdict  each  time  for  the  plalntUt,  the  Jodgmoit  will  not  be 
reversed  for  an  error  In  evidence  whidi  the  court  can  see  Is  (tf  no  sub- 
stantial prejudice. 

tSyllabna  by  ttie  Court) 

Ai^»eal  fKHXL  city  court,  general  term. 

Beptovin  by  Fet^  Hay  against  Rosalie  Muller,  aa  executrix,  to 
recover  goods  received  by  plaintilfs  testator  on  a  loan,  and  by  her 
vrrongfuUy  detained.  From  a  Judgment  of  the  city  court  (26  K.  Y. 
SappL  1135)  afftrming  a  judgment  entered  on  a  verdict  in  favor  of 
fdiUntilf,  defendant  appeals.  Affirmed. 

Argned  before  BOOKST  AVEB  and  PBYOB.  JJ. 

J<^  A.  Straley,  for  appellant. 
Paul  Wilcox,  for  reepondeat 

FBTOB,  J.  In  replevin  In  the  city  court  for  five  lithograf^o 
stoiieB,  the  plaintiff  had  jndgment  for  the  poffieesion,  or  else  the  value 
of  the  property.  Upon  two  grounds,  each  in  ite^  anlficient,  we  are 
unable  to  review  the  evidence  va.  the  trial;  first,  because  of  the 
afirmance  bdow;  and,  secondly,  because,  by  its  true  constraction, 
the  appeal  is  from  the  judgment  only,  and  not  also  from  the  order 
4enying  a  new  trial.  Still,  we  may  lo<^  into  the  record  to  ascer- 
tain whether  any  essential  fact  be  substantially  without  proof,  pro- 
vided the  appellant  has  raised  the  point  by  a  eufSciently  specific 
objection.  ^Hiis  she  has  done.  By  motion  to  dismlsB  the  complaint, 
she  presents  the  point  that  no  evidence  was  given  of  the  vdue  of 
the  atones.  But  the  positifm  is  obvioncdy  nnt«(kabl&  Upon  the 
ptoofto,  it  is  clear  to  demonstration  that  the  stones  were  of  some 
value,  and  that  was  mou^  to  sostain  the  action.  But,  Bai>pose 
no.  evidence  of  value,  still  judgment  for  the  plaintifl  would  not  be 
defeated.  True,  the  Oode  requires  (section  1730)  that  where,  as 
her^  the  chattel  was  not  replevied,  "the  judgment  must  award  to 
the  plaintlfE  the  sum  fixed  as  the  value  thereof."    But  this  provi- 
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8ion  is  manifeBtly  for  the  b«aeflt  of  a  plaintiff  only,  to  the  end  tha^ 
should  execation  fail  to  bring  him  possession  of  the  chattel,  he  may 
be  indemnified  by  payment  of  its  valne.  Plainly,  a  defendant  is 
not  prejudiced  by  omission  of  the  award  from  the  judgment,  and 
so  is  not  aggrieved  by  the  absence  of  evidence  of  value.  Hence, 
although  the  jury  have  not  found  the  value  of  the  property,  a  plain- 
tiflf,  if  he  will,  may  take  judgment  for  possession  mere^.  Ham- 
mond V.  Morgan,  101  N.  Y.  179,  4  N.  E.  328.  Button  v.  CSiapin,  7 
Civ.  Proc.  E.  278,  decides  nothing  to  the  contrary,  but  only  that, 
when  the  value  is  awarded  by  the  judgment,  it  mnst  be  the  value 
at  the  time  .of  the  trial,  and  not  at  the  date  of  the  demand.  As 
some  valne  was  shown,  and  as  plaintiff  was  entitled  to  judgment  for 
possessicm  at  all  events,  it  was  not  error  to  deny  the  motion  to  dis- 
miss for  defect  of  proof  of  Talu& 

Besides  the  motion  to  dismiss,  the  defendant  requested  a  chaise 
as  follows:  "That  there  is  no  evidence  of  value  proved  in  this  case; 
and  that,  in  the  event  of  the  jury  finding  for  the  plaintiff,  the  ver- 
dict must  be  for  the  return  or  for  six  cents  damages."  Now,  there 
was  evidence  ai  value;  and,  as  the  court  could  not  charge  one  prop- 
osition ot  the  request,  It  was  not  error  to  refuse  all  Eliminating, 
however,  the  faulty  clanse,  and  stiU  the  requ«»t  was  not  allowable. 
If  BUccessful,  the  plainttff  was  entitled  to  judgment  of  possession, 
with  damages;  not  in  the  alternative  for  possession  or  damages. 
Code,  §  1730.  Still  another  request  was  "that,  in  the  event  the 
jury  find  there  is  no  evidence  as  to  the  value  sufficient  for  them  to 
consider,  they  should  find  a  verdict  for  only  six  cents."  It  is  ap- 
parent already  that  there  was  evidence  of  value  for  consideration 
by  the  jury,  and  they  were  not  anthorised  to  find  the  contrary. 
Again,  whether  there  be  evidence  for  the  jury  is,  by  fundamental 
principle,  a  questioii  of  law  for  the  court  Ndson  v.  Ballroad  Oo. 
(herewith  decided)  28  N.  Y.  Bupp.  60.  This  part  of  the  request, 
being  inadmissible  Titiates  the  whole,  and  the  whole  was  rightly 
refused. 

A  more  i>erplexing  problem  than  any  hitherto  discussed  is  pre- 
sented by  an  objection  to  evidence.  The  answer,  in  due  form,  (Chal- 
lenged the  fact  that  defendant  ever  had  possession  of  the  chattel; 
and,  to  prove  it,  the  plaintiff  himself  testified  that  h,e  delivered  It 
"to  Gustav  Mailer's  establishment.  No.  62  Duane  street"  As  the 
question  did  not  apparently  call  for  this  response,  the  d^endant 
was  not  remiss  in  allowing  it  But,  wh^  l£e  answer  was  given, 
she  moved  to  strike  it  out,  "upon  the  ground  that  it  shows  a  per- 
sonal transaction  between  the  witness  and  the  deceased  Gustav  Mul- 
ler."  To  a  denial  of  the  motion,  exception  was  taken;  and  the 
question  is  whether  the  evidence  be  incompetent  under  section  829 
of  the  Code.  Was  the  answer  a  disclosure  of  a  personal  transac- 
tion between  the  witness  (plaintiff)  and  the  decedent  defendant's 
testator?  That  it  was  is  bought  to  be  settled  by  our  decision  in 
Gregory  v.  Fichtner  (Com.  PI.  N.  Y.)  14  N.  Y.  Supp.  891.  That  was 
a  border  case,  and  its  authority  is  not  to  be  extended  a  hair's 
breadth,  beyond  the  precise  predicament  of  fact  there  presented. 
The  action  was  trover  for  a  parcel  of  jewelry;  and,  to  Identify  tlie 
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articles  converted,  the  plaintiff  testified  that  she  delirered  them  to 
the  decedent  in  a  box,  throagh  the  inBtromentality  of  a  third  per 
son,  ignorant  of  the  contents  of  the  box.  We  held  that,  in  effect, 
the  d^Terj  was  by  the  plaintiff  to  the  deceased,  and  so  was  a  per 
sonal  transaction.  That  this  action  is  against  the  executrix  does 
not  differ  the  case,  for  bo  it  wAb  in  Gregory  v.  Fichtner.  If  the 
cases  are  distingaishable,  it  is  by  a  line  almost,  if  not  altogether, 
too  faint  and  too  fine  for  judicial  discrimination.  Here  the  chat- 
tels were  delivered  by  the  plaintiff  at  '*the  establishment"  of  the 
deceased^ — ^not  to  him  personally, — and  they  came  into  his  posses- 
sixm  by  tiie  agen(7  of  otiiers.  ABSoming  the  evidence  to  be  within 
the  scope  of  oar  previous  adjudication,  and  so  wrongfnlly  received, 
the  error  was  repaired  by  cumolatlTe  testimony  to  the  fact  01- 
-cott  V.  Eidilsaat  (Sup.)  8  N.  Y.  Bupp.  116.  Another  witness  swore 
IKMsitirely  to  the  possession  of  the  stones  by  the  deceased;  and  his 
son  said,  "We  returned  them."  True,  he  denied  it;  but  neverthe- 
less the  jury  may  have  believed  the  alleged  admission. 

We  shoiUd  not  be  justified  in  reversing  the  judgment  for  error, 
jf  error  there  was,  in  receiving  the  evidence.  "Although  the  ruling 
is  nndoabtedly  subject  to  criticism,  its  effect  can  hardly  have  been 
seriously  injurious  to  the  plaintiff;  certainly  not  harmful  enough 
to  waixant  a  reversal.  We  Uiink  there  oi^t  not  to  be  any  more 
trials  of  this  action.  It  involves  simple  Issues  of  fact  which  two 
out  of  three  judges  have  decided  in  favor  of  the  defendant.  No 
substantial  error  is  shown  to  have  occurred  upon  the  last  trial,  and 
the  judgment  should  be  affirmed."  Teandle  v.  Yeandle  (Sup.)  16  "N. 
Y.  Supp.  49.  Bo,  here,  the  action  involves  simple  issues  of  fact  and 
a  trifling  sum  of  money;  it  has  been  tried  twice,  and  each  time 
the  verdict  was  fOr  the  plaintiff.  We  are  of  opinion  that  the  liti- 
gation should  cease^  and  to  that  end  we  affirm  tlie  Judgment^  with 
costs. 

<7  Misc.  Kep.  539.) 

WEISS  et  al.  v.  HOBBULL  et  aL   (No.  L) 
<Gommon  Pleas  of  New  York  City  and  County,  General  Tmn.  Mardi  8, 1801.) 

1.  NOTicB  OF  Trial— Waiver  of  Defects. 

Wbere  a  notice  of  trial  served  In  December,  1803,  spedfles  the  day  of 
trial  as  January  2,  1803,  and  tbe  notice  is  accepted  and  retained,  tbe  de- 
fect in  the  day  is  thereby  waived. 

2.  Short-Cause  Calekdar— Tuaksfkb  of  Cadsbb  prom  Gekeral  Calendar. 

Code  Civ.  Proc.  i  780  et  aeq.,  wblcb  recognised  the  propriety  from  cer- 
tain causes  of  prefoting  causes  on  tbA  caloidar,  are  not  exclusive,  and 
therefwe  tbe  conrta  have  power  to  appoint  a  Shwt-cause  calendar,  and 
place  causes  tbo-eon  for  trial  oat  of  thetr  (tfder  oa  the  geno^  calendar. 

Appeal  from  city  court,  general  term. 

Action  by  Ignatz  Weiss  and  others  against  Joseph  B.  Morrell  and 
another.  From  an  order  of  the  city  court  affirming  an  order  ad* 
vancing  the  cause  to  the  short-cause  calendar,  and  from  an  order 
denying  a  resettlement  thereof,  and  from  an  order  to  strike  tlie 
cause  from  both  the  special  and  general  calendars  of  the  court, 
■defendants  appeal  Affirmed. 

Argued  before  DALY,  O.  J.,  and  BIBGHOFF  and  PBTOR,  JJ. 
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C.  E.  Boutiier,  for  appdlants. 

A.  B.  Jarrorower,  fix  reBpondents. 

DALY,  C.  J.  A  notice  of  trial  was  served  bj  plainliffe'  attorney 
upon  tbe  defendants'  attorney  on  the  of  December,  1893,  for 
the  2d  day  of  January,  1893.  The'  latter  date  was  obvionaly  a 
clerical  error,  and  the  defect  might  be  waived  by  the  party  receiv- 
ing the  notice,  and  in  this  case  it  was  waived,  because  the  notice 
was  retained.  If  defendants  intended  to  object  to  the  irregnlarity, 
tbey  shonld  have  returned  the  paper,  with  a  notification  of  their 
reasons,  and  then  a  proper  notice  of  trial  oonld  have  been  served. 
By  retaining  tbe  paper  they  must  be  deemed  to  have  regarded 
it  as  a  snflBcient  notice,  and  In  that  case  it  was  a  notice  for  the 
coming  January,  as  It  would  not  have  been  a  sufiBcient  notice  for 
a  past  date.  The  case  was  therefore  properly  on  the  general  cal- 
endar, and  might  be  placed  npon  the  special  calendar  for  abort 
causes.  The  appeal  is  mainly  argued  on  the  qnestioo  as  to  whether 
tiie  courts  of  this  state  have  powear  to  appoint  a  short-cause  cal- 
endar, and  place  causes  thereon  for  trial  out  of  their  order  upon 
the  general  calendar.  It  is  claimed  that  this  is  giving  a  prefer- 
ence to  certain  caTises  not  enumerated  in  the  statute  of  preferences. 
CJode  Civ.  Proc  c.  8,  tit  6,  art  2,  §§  789-795.  The  provisions  of 
the  Code  are  not  exclusive,  and  do  not  limit  the  power  of  the 
courts  over  their  calendars,  nor  consequently  prohibit  the  estab- 
lishing a  calendar  for  short  causes,  according  to  the  practice  of 
all  the  courts  long  before  the.  adoption  of  the  present  Code.  The 
general  rales  of  practice  under  which  such  summary  trials  are 
had  are  not  inconsistent  with  any  provision  of  the  Code;  for,  since 
the  statute  recognizes  the  propriety  of  granting  certain  preferences, 
the  granting  of  a  preference  in  any  other  special  case  Is  entirely 
consistent  with  the  statutory  provision.  The  short-cause  rule  is 
also  attacked  upon  the  ground  that  the  right  to  move  under  it  is 
confined  to  the  plaintiiff,  to  the  exclusion  of  a  defendant  who  has 
pleaded  a  counterclaim,  and  who  is  entitled  to  all  the  remedies  of 
a  plaintifT.  As  the  defendants  here  do  not  set  np  a  counterclaim,, 
it  is  not  necessary  to  discuss  this  point  It  by  no  means  follows^ 
however,  that  under  the  rules  of  the  city  court,  or  of  the  other 
courts,  a  defendant  with  a  counterclaim  would  not  be  allowed  to 
move  for  the  short-canae  caloidar.  Ko  injury  was  done  to  the 
defendants  by  the  entry  of  the  order  setting  the  cause  down  for 
the  4th  instead  of  the  2d  of  January,  which  latter  date  was  that 
specified  in  the  notice.  The  decision  upon  the  motion  not  having^ 
been  rendered  in  time  for  a  trial  upon  the  latter  date  (owing  to  the 
rule  which  requires  that  the  order  be  filed  with  the  clerk  at  least 
two  days  before  the  day  on  which  a  case  shall  be  entered  on  tbe 
special  calendar),  it  was  proper  to  ilz  a  later  date.  As  defendants 
had  notice  of  such  date,  they  were  not  injured,  and  their  motion 
to  resettle  the  order,  and  to  strike  the  cause  from  the  special 
calendar,  was  properly  denied.  These  appeals  Involve  a  mere  ques- 
tion of  procedni*e  in  the  city  court,  and  do  not  affect  any  substan- 
tial right  or  the  merits.  In  such  case  this  court  will  not  interfere^ 
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WatuB  T.  Cnrti^  18  D8I7,  179;  Whitney  Towiueiid,  67  N.  T.  4a 
Orders  appealed  frnn  alBrmed,  with  costa  and  disbaraemeata.  AU 
concur. 


(7  MIec.  Rep.  541.) 

WEISS  et  al.  T.  MO&RELL  et  ftl.  (No.  2.) 

<Common  Pleas  of  New  York  City  and  County.  General  Term.  March  8,  IflM.) 

Costs — Trial  Fek— Taking  Ihodebt  after  Default 

nnder  Code  Ot.  Proc.  |  32SL  snbd.  8,  which  proTUei  tat  trial  fee  <ki 
trial  of  an  issue  of  fact,  plaintiff  la  entitled  to  such  ffee  oa  an  Inquest 
taken  aftw  a  default  by  defendant 

Appeal  from  city  court,  general  term. 

Action  by  Ignatz  Weiss  and  others  against  Joseph  B.  Morrell  and 
another  for  work,  labor,  and  services  in  manufacturing  certain  ma- 
terials furnished  by  defendants  into  nniforms  at  the  agreed  price 
of  91,856.70.  The  answer  alleged  that  the  work  was  not  done  in  a 
good  and  workmanlike  manner;  that  plaintiffs  failed  to  return  sur- 
plos  cloth  to  the  account  of  defendants  to  the  amount  of  any  de- 
mand by  plaintiffs  which  might  be  proved  on  the  trial  The  ac- 
tion having  been  regularly  reached  on  the  calendar,  drfendanta 
failed  to  appear.  Their  default  was  entered,  and  an  inquest  taken, 
and  plain tlfTs  entered  judgment.  From  a  judgment  of  the  city  court 
affirming  an  order  denyii^  defendants'  motion  to  set  adde  the  judg- 
ment and  alarming  the  clerk's  adjustment  of  costs  allowing  plain- 
tifFs  a  trial  fee  of  |30  on  an  issue  of  fact,  defendants  appeal.  Af- 
firmed. 

Argued  before  DALT,  0.  J.,  and  BISCHOFF  and  FBTOB»  JJ. 

C  £.  Souther,  for  appellants. 

A.  B.  Jarrorower,  for  respondents. 

DALY,  <X  J.  The  contention  of  defendants  is  that  plaintifb  were 
not  entitled  to  $30  trial  fee  for  their  inquest,  because  there  was  no 
trial  of  an  issue  of  fact;  there  being  no  denial  in  the  answer,  and 
the  affirmatiYe  defense  therein  set  up  not  having  been  tried,  and 
«  trial  fee  only  being  allowed  upon  the  trial  of  an  issue  of  fact. 
Code,  §  3251,  Bubd.  3.  It  is  argued  that,  a  plaintiff  being  entitled 
only  to  a  verdict,  decision,  or  judgment  (Code,  §  990),  and  these 
plaintiffs,  not  being  entitled  to  a  T«dict  or  decision,  because  there 
was  no  issue  tried,  were  not  entitled  to  a  trial  fee  in  taking  judg- 
ment An  issue  of  fact  was  presented  by  the  pleadings  upon  the 
defendants'  plea  of  recoupment  which  was  to  be  deemed  contro- 
verted  by  plaintifte.  Code,  §§  522,  964.  This  issue  was  disposed 
of  by  tiie  judgment  taken  by  the  plaintiffs  on  defendants*  default, 
and  such  judgment  was  condusive  against  defendants'  claim.  Em- 
bury T.  Conner,  3  N.  Y.  522.  An  issue  is  tried  and  determined 
whether  the  party  holding  the  af&rmative  appears  or  not,  and  the 
successful  party  is  therefore  entitled  to  his  trial  fee.  A  trial  fee 
is  always  allowed  the  plaintiff  upon  an  inquest  Hawlc^  t.  Cuvis, 
fi  Hun,  642;  Wessels  t.  Oarr  (City  Ct  N.  Y.)  6  N.  Y,  Snpp.  ""S; 
f  omeroy     Hnlin,  7  How.  Pr.  16L    A  trial  fee  la  taxaUe  where 
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the  complaint  is  diBmissecL  on  failure  of  plaintiiT  to  appear.  Dodd 
V.  Curry,  4  How.  Pr.  123.  Also  where  the  cause  is  discontinued 
while  on  the  day  calendar,  although  it  had  not  been  actually  called. 
I>nperey  t.  Phoenix,  1  Abb.  N.  0. 133,  note.  In  none  of  these  caaea 
was  there  a  trial  other  than  such  as  was  had  In  thla  case.  The 
orders  appealed  from  most  be  affirmed.    All  concar. 


(7  Misc.  Rep.  674.) 

HAK30HALL  et  aL  T.  EISEN  YINEYABO  CO.* 

(Oommon  Fleas  of  New  York  City  and  Oounty,  Oeneral  Term.  April  2, 1B&4.) 

C0RTRACT8— ACCEPTAXCa  OP  OFFSB. 

An  absolute  accwtanra  of  an  otter  In  Its  racact  terms  Is  indlspoisable 
to  the  fninatlon  of  a  contract. 

(SjUnhas  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  August  Marschall  and  others  against  the  Eisen  Vine- 
yard Company  for  damages  for  breach  of  contract  From  a  Jndg- 
ment  of  the  city  court  (21  N.  Y.  Snpp.  468)  affirming  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiffs,  defendant  appeals.  Be- 
Tersed. 

Argued  before  DALY,  0.  J.,  and  BISOHOFF  and  PBYOB*  JJ. 

John  B.  Adger  Mnllally,  for  appelant 
Gibson  Putzel,  for  reapondents. 

PBTOB,  J.  The  action  is  for  damages  for  breach  of  an  execu- 
tory contract  to  sell  a  car  load  of  sherry.  The  answer  denies  the 
contract;  and  whether  there  was  a  valid  contract  is  the  question 
for  decision.  To  the  validity  of  the  contract,  a  memorandum  of 
its  terms  was  requisite  under  the  statute  of  frauds;  and  such  mem- 
orandum, the  plaintiffs  contend,  is  ftraished  by  the  following  series 
of  telegrams  between  the  parties:  On  June  27th,  the  plaintiffs, 
in  New  York,  wired  the  d^endants,  in  S^n  Francisco:  ''Will  you 
Khip  us  one  or  two  carloads  of  sherry?"  On  June  28th,  the  de- 
fmdants  answered:  'Kjan  furnish  one,  perhaps  two,  cars  sherry, 
at  fifty-two  and  a  half  cents  per  gallon,  including  cooperage,  against 
thirty  days'  acceptance," — to  which,  on  June  29th,  plaintiffs  re- 
plied: ''At  prices  quoted,  former  terms,  you  can  ship  2  cars  by 
Sunset  route."  On  June  30th,  defendants  wired:  "Price  is  net 
52i  cts.  without  any  rebate.  If  you  understand  it  that  way,  an- 
swer," On  July  1st,  plaintiffs  replied:  "If  you  cannot  do  bet- 
ter, will  accept  your  terms  and  price.  Ship  Sunset,  one  dollar 
rate."  FinaUy,  on  July  5th,  defendants  t^egraphed:  "Cannot 
accept  yonr  oi^er  for  sherry.  I^irties  holding  refnsal  of  idierry 
before  arrival  of  your  order  have  taken  it"  It  is  dementary 
law  that  to  the  constitution  of  a  contract  the  consent  of  the 
parties  is  indispensable;  and  the  consent  must  be  to  the  same 
thing,  at  the  same  time, — consensus  ad  idem.  Broom,  Comm. 
252;  Bish.  Cent  §  313;  Pol.  Cont  400.  So  that  "a  mere  offer, 
not  accepted,  involves  no  concurrence  of  wlUs,  and  can  never 

1  Leave  to  appeal  dented.  See  88  N.  T.  Supp.  1144. 
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con^litnte  a  contract."  Bish.  Cent  §  321.  And,  ''tbongh  there  is 
an  at-ceptance,  if  it  is  not  to  the  exact  thing  offered,  or  if  it  ia 
accompanied  by  any  conditions  or  reservations,  however  slight, 
in  t  m^;  or  otherwise,  no  contract  is  made.  It  is  the  same  where- 
new  terms  are  introduced.  They  constitute  an  offer  on  the  other 
side,  and  leave  the  question  open."  Id.  §  323.  These  fundamental 
principles  in  the  formation  of  contracts  suffice  to  determine  whether 
an  obligatory  oogagement  between  the  parties  to  the  action  was 
consummated  by  the  above  correspondence.  The  direction  as  to 
the  mode  of  shipment  may  be  laid  out  of  view,  as  not  an  dement 
of  the  supposed  contract.  Manifestly,  an  obscurity  lurks  in  the 
\\  f»i"d8  "former  terms,"  in  the  tdegram  of  June  29th.  What  terms? 
Clearly,  the  parties  had  m  mind  previous  conditions  in  bargains 
between  them;  and  these  ''former  terms"  nowhere  appear  in  the 
<-oiTeepondence.  Tlie  td^^am  of  the  28th,  reciting  the  quantity 
of  sheiiy  to  be  sold,  the  price,  and  the  time  and  method  of  payment, 
embodim  all  the  easraitial  stipulations  of  a  contract  of  sale;  and 
yet^  in  purporting  to  accept  the  offer,  the  plaintiffis  Interpolate 
the  further  condition  that  their  acceptance  is  dependent  also  on 
"former  terms."  What  those  terms  may  be  is  not  indicated  by 
the  defendants'  reply,  which  merely  restates  the  price  by  a  moi-u 
explicit  expression;  nor  by  plaintiffs'  response,  which  accepts 
'terms  and  price."  Kor,  again,  is  it  possible  to  collect  from  the 
Kirreepond^ice  whether  the  sale  was  of  one  or  two  car  loads  of 
sheny.  The  plaintifb'  <^er  was  to  buy  one  or  two  car  loads.  The 
defendants'  c^er  was  to  sell  <me,  perhaps  two,  car  loads.  The 
eorrrapondence  foils  to  disdoBe  that  the  parties  finally  agreed  on 
the  sale  of  one  car  load, — ^tiie  contract  on  which  the  judgment 
was  recovered.  The  fact  that  the  complaint  contains  a  count  for 
two  car  loads  of  sherry  as  well  as  for  one  is  a  concession  that 
even  yet  the  plaintiffs  have  not  definitely  accepted  either  alter- 
native of  the  offer.  Again,  in  the  tel^ram  by  which  the  plaintiffs 
rlaim  tiiat  they  closed  and  consummated  the  contract,  tiiey  say: 
"If  you  cannot  do  better,  will  accept  your  terms  and  price."  Not 
in  the  definition  of  lexicographers  only,  but  in  popular  apprehen- 
sion as  well,  "if"  is  "a  wo^  which  introduces  a  oo^itional  clause; 
supposing;  provided."  Stonnonth,  Cent.  Diet,  and  all  others. 
Plainly,  a  promise  by  one  to  another,  if  the  other  will  do  a  certain 
thiol?,  is  not  absolute,  but  conditioned  that  the  other  do  the  thing. 
In  saying,  "If  you  cannot  do  better,  I  will  accept  your  offer,"  the 
plaintiffs  referred  the  matter  back  to  the  defendants  for  reconsider- 
ation, suspending,  meanwhile,  their  acceptance  of  the  offer.  The 
construction  would  be  different  had  the  plaintiffs  said:  "As  yon 
will  not  do  better,  I  accept  your  offer."  At  this  point  the  defend- 
ants withdrew  the  offer,  and  hence  no  agreement  was  perfected 
between  the  parties.  A  reversal  of  the  judgment  is  the  necessary 
consequence.  Judgment  reversed,  and  new  trial  ordered;  costs 
to  abide  the  event  All  concur. 
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BBADT  T.  NALLT. 


(SnpolOT  Oonrt  of  New  York  City,  General  Term.   April  2, 1894.) 

Thui.— KiNDTNos  or  Fact — Variance. 

An  answer  which  allege*,  as  a  coonterclalm,  *^lnmblng  materials  and 
labor"  furnished  by  defendant  to  plaintiff,  Is  not  sustained  by  a  flndlnR 
that  defeudajit  furnished,  besides  plumblOK  materials  and  labor,  "gas 
fitting,  sewer  ercaTatton,  and  pipes  tm  sewera  and  gaa,  and  labw  coih 
nected  ther«witb.» 

Appeal  tnm  judgment  on  Kp(Mrt  of  referee. 
Action  hf  James  H.  Brady  against  Christopher  Kally.    From  a 
Judgment  in  favor  of  defendfuit,  jdaintifl  appeals.  Berersed. 

Argued  before  SEDGWICK,  a  J.,  and  DUGBO  and  OILDEB- 

SLEEVE,  JJ. 

Amoox,  Bitch  &  Woodford  (William  H.  Amouj^  of  cotmsd),  for 
appellant 
Heni7  Steinert,  fbr  respondent 

GILDERSLEEVE,  J.  The  plaintiff  appeals  from  the  Judgment 
rendered  herein,  bo  far  as  it  relates  to  the  allowance  of  a  certain 
counterclaim.  The  counterclaim  was  set  up  in  the  answer  as  fol- 
lovB,  tIe.: 

"And,  tor  a  farther  and  UUrd  oonnterclalm  to  sold  plaintiff's  claim  btfeln, 
the  defendant  alleges  that  at  divers  times  between  the  16th  day  of  May. 
1888,  and  the   day  of   ,  1888,  this  d^endant,  at  the  special  In- 
stance and  request  of  the  plaintiff  herein,  furnished  to  said  plaintiff  plumbing 
materials  and  labor,  at  the  schoolhouse  situated  on  the  northeasterly  corner 
of  Ninety-Sixth  street  and  Lexington  areniie,  in  the  dty  of  New  York,  and 
that  said  materials  and  labor  haTo  amounted  to  the  sum  of  ^496,(t0,  but  no 
part  of  said  sum  has  been  paid." 

Under  this  allegation,  which  claims  an  indebtedness  for  plumb- 
in;  material  and  labor  of  the  value  of  f4,495.G0,  the  referee  has  found 
a  contract  for  {11,000,  embracing,  baddea  plumbing  materials  and 
labor,  gas  fitting,  sewer  ^cavation,  and  pipes  for  sewers  and  gas, 
and  labor  connected,  therewith;  and  the  referee  has  found,  further, 
"that  the  plaintiff  has  failed  to  pay  the  defendant  for  work  per- 
formed and  materials  furnished  under  said  contract,  as  in  and  by 
said  contract  provided,  amounting  to  the  sum  of  $4,496.66."  The  evi* 
dence  discloses  that  the  work  actually  done  consisted,  in  part,  of  put- 
ting in  a  sewer  and  blasting  on  three  different  drsdns.  So  far  as 
appears,  the  work  and  materials  not  paid  for,  and  for  which  an 
award  is  made  in  excess  of  plalntifTs  claim,  might  not  have  IncludcMl 
any  plumbing  material  and  labor  whatever.  It  will  not  do  to  al- 
lege one  thing,  and  then  prove  another,  and  be  allowed  to  recover 
thereon.  The  rule  is  correctly  stated  in  Abbott's  Brief  on  Pleadings 
{section  1027,  p.  802),  as  follows:  "A  party,  whether  plaintiff  or  de- 
fendant, must  prevail  according  to  the  case  made  by  his  {headings, 
or  not  at  all,  secnndum  allegata  as  well  as  probata."  S«  Wright 
V.  Delafleld,  25  N.  Y.  266;  Day  v.  Town  of  New  Lots,  107  N.  T.  148, 
13  N.  E.  915;  Delany  v.  Van  Derveer  (City  Ct.  N.  Y.)  7  N.  Y.  Snpp. 
132.    The  findings  of  fact  do  not  sustain  the  allegations  of  the  an- 
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Bwer  in  respect  of  the  connterclalm  under  consideration.  fHie 
proper  remedy  is  a  reversal  ot  the  entire  judgment,  and  a  new  trial 
of  aU  the  issues.  Ooodsell  v.  Tdegraph  Go^  109  K  T.  147, 16  £. 
324  Judgment  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event 


(6  Misc.  Bep.  7.) 

FBASEB  at  SL  T.  GRANITE  8TATB  PROVIDmfT  ASS'N  et  aL 

(Snperior  Court  of  New  YoA  City,  GeD«-al  Term.    April  2,  18D4.) 

Foreign  Cobfosations— Actions— Avpiimrnt  of  Dohicii<e- 

Under  Code  CIt.  Ptoc  i  1775,  providing  that  a  complaint  by  or  against 
a  oorpwatlon  nmat  state  wluttiier  It  Is  a  domestic  or  fwelgn  corpwatloa, 
and.  If  the  latte*,  the  conntry  under  whose  laws  It  was  created,  a  com- 
plaint which  alleges  mer^  that  tlefendaut  "Is  a  foreign  corporation" 
Is  sufficient  on  demurrer,  as  the  omitted  avermrat  is  merely  formal,  and 
the  objection  can  be  taken  on^  1^  motion. 

Appeal  from  special  tenn. 

Action  by  Louis  E.  Fraser  and  another  against  the  Granite  State 
Provident  Association,  impleaded.  From  an  order  sustaining  a  de- 
murrer from  interlocutory  and  final  judgments  entered  thereon, 
plaintiffii  appeal.  Reversed. 

Argued  before  SEDGWIOK,  C  and  DUOBO  and  GILDER- 
SLEEVE,  JJ. 

J>.  M.  Porter,  for  appellants. 

Philip  Carpenter,  for  respondent 

GZLDEBSLEEVE,  J.  Plalntlfls  allege  in  thdr  complaint  that 
the  defendant  Granite  State  Provident  Association  ''is  a  foreign 
corporation."  This  defradant  corporation  demurred  to  the  com- 
plaint npon  the  ground  'that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  said  defendant"  The  court  below 
sustained  the  demurrer  upon  the  ground  that  plaintiffs  omitted  to  al- 
lege the  state,  country,  or  government  by  or  under  whose  laws  the 
demurring  defendant  was  created.  The  Code  of  Civil  Procedure 
(section  1776)  provides  as  foUowa: 

"Jn  an  action  tmu^t  by  or  against  a  corpwation,  the  complaint  must 
aver  Uiat  the  plaintiff  or  the  defendant,  as  the  case  may  be,  is  a  corporation; 
most  state  whether  It  la  a  domestic  or  taeelga,  corporation,  and  if  the  latt^, 
the  state,  country  or  government  1^  or  undw  whose  laws  It  was  created." 

It  is  the  contention  of  the  respondent  that  the  complaint  omits 
an  all^ation  required  by  law,  and  is,  therefor^  demurrable.  A 
somewhat  sharp  conflict  of  authorities  is  presented  by  both  special 
and  general  term  decisions  bearing  upon  the  question  we  are  here 
called  upon  to  decide.  We  favor  the  authorities  which  support 
plaiutifEs'  claim,  that  the  omission  is  of  a  formal  allegation,  which 
offers  no  ground  for  donurrer.  The  fact  omitted  does  not  go  to 
the  cause  of  action,  and  is,  thereftyre^  not  demurrable.  In  v. 
Preserving  Co.,  98  K.  T.  54,  the  court  of  appeals  say:  "The  allega- 
tion that  defendant  is  a  corporation  is  no  part  of  the  cause  of  ac- 
tion, but  simply  relates  to  the  character  or  capacity  of  the  defend- 
anV*  If  the  allegation  as  to  the  corporate  character  of  the  de- 
v.2SN.Y.8.no.l — 6 
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fendant  may  be  omitted,  and  a  canse  of  action  still  be  stated,  the 
defect  nnd^  coDBideration,  which  is  an  cHulBsion  to  set  forth  the 
state,  country,  or  goTonment  by  or  nnder  whose  laws  the  alleged  for- 
eign corporation  was  created,  cannot  be  said  to  be  one  of  snbstance, 
which  can  be  taken  advantage  of  by  demurrer.  The  cause  of  action 
herein  is  not  dependent  upon  the  fact  whether  the  corporation  is 
domestic  or  foreign;  and,  if  foreign,  it  is  immaterial  to  the  cause 
of  action  to  what  state,  country,  or  government  the  corporation 
is  indebted  for  its  existence.  It  is  true  that  section  1775  of 
the  CJode  entitles  the  defendant  corporation  to  require  the  plain- 
tiffs to  advise  it  by  statement  in  the  complaint  as  to  what  was  the 
state,  country,  or  government  by  or  under  whose  laws  the  corpora- 
tion was  created.  But  this  right  of  the  defendant  corporation  must 
be  obtained  by  motion.  Laney  r.  Laney  (Sup.)  11  "S.  Y.  Snpp.  319; 
Rothchild  v.  Railway  Co.  (Sup.)  10  N.  Y.  Supp.  36;  Furniture  Co.  v. 
Gramme,  10  Civ.  Proc  R.  176.  The  final  judgment,  interlocutory 
judgment,  and  order  sustaining  the  demurrer  must  be  reversed,  with 
costs,  and  the  respondent  permitted  to  answer  on  payment  of  costs 
within  10  days  after  the  entry  of  the  judgment  of  reversal.  All  con- 
cur. 

(8  Misc.  Rep.  10.) 

HINB  V.  NEW  YORK  EU  B.  00.  et  aL 

(Supoiw  Court  of  New  York  Olty,  General  Term.  April  2, 1804.) 

BiiBVATBD  Railroads — Ikjurtes  to  Abuttebs— Transfer  of  Title. 

A  lease  of  premises  for  a  term  of  years  with  an  agreement  to  convoy  the 
fee  to  Hie  lessee  six  months  before  the  expiration  of  the  term  of  the  lease, 
title  to  remain  In  plaintiff  until  the  time  of  conTejance,  does  not  direst 
the  lessor  of  all  substantial  interest  In  the  premises,  and  he  may  sue  for 
injuries  to  the  inemlses,  cansed  1^  the  construction  and  operatI<a  at  an 
elevated  railroad  on  which  the  premises  abut,  notwithstanding  the  lease. 

Appeal  from  special  term. 

Action  by  Charles  S.  Hine  against  the  Kew  York  Elevated  Rail- 
road Company  and  another.  From  a  Judgment  in  favor  of  plain- 
tifl,  defendants  appeaL  Affirmed. 

For  fonner  report,  see  23  N.  Y.  Snpp.  187. 

Ai^ed  before  SEDGWICK,  a  J.,  and  DUGBO  and  OILDEB- 
SLEEVE,  JJ. 

Brainard  Tolles,  for  appellants. 
William  H.  Amou^,  for  respondent. 

SEDGWICK,  J.  This  action  is  for  an  injunction  against  de- 
fendants* niniTit«in<ng  and  opotiting  their  railroad  In  front  of  the 
plaintiff's  premises,  and  also  for  damages  to  the  rental  value  of 
the  premises.  Th.e  appellants*  counsel  takes  the  position  that  the 
court  erred  in  awarding  an  injunction,  in  view  of  fact  that,  before 
the  commencement  of  this  action,  the  plaintiff  divested  himself  of 
all  substantial  interest  in  the  premises  and  the  right  of  action, 
and  became  incapacitated  from  sustaining  any  consequential  Injury. 
The  divesting  referred  to  was  the  making  of  a  written  instrument 
by  the  plaintiff  and  others  named  Stemm&    It  had  a  double  as- 
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pect  By  it  the  plaintiff  leased  tlie  premisea  to  the  BtemmeB  for 
a  term  of  years,  and  also  agreed  to  convey  to  the  BtemmeB  the  fee, 
six  monthB  before  the  expiration  of  the  term  of  the  lease.  This 
took  place  before  the  betnnning  of  this  action.  Until  the  Stemmes 
became  entitled  to  a  conveyance,  they  had  no  right  as  owners,  and, 
of  course,  no  right  to  damages  for  the  diminution  of  the  rental. 
Bostwick  V.  Beach,  103  N.  Y.  423,  9  N.  E.  41,  There  was  no  mer- 
ger, as  of  the  time  of  making  the  contract,  ot  the  leasehold  and  the 
fee,  for  the  reason,  if  uo  other,  that  the  contract  made  prorision 
that  the  title  before  the  time  of  convince  should  remain  in  plain- 
tiff.  The  plaintiff,  therefore,  had  an  interest  in  the  damages  which 
would  sustain  the  action.  Tliis  interest  continued  at  least  until 
the  conveyance  was  made,  in  May,  1890,  after  this  action  was  be- 
gun. Assuming  that  plaintiff  was  not  entitled  to  damages  after 
he  ceased  to  be  owner,  and  could  only  validly  recover  such  loss  to 
him  as  actually  occurred,  the  question  was  not  mooted  on  the  trial 
any  request  made  of  the  learned  judge.  The  requests  on  this 
general  subject  were  confined  to  loss  before  the  conveyance,  and 
did  not  refer  to  subsequent  losa  On  this  point  the  stipilation  be- 
tween the  parties  prevails.  It  was,  in  part,  that  the  defendants 
shall  not  serve  any  supplemental  ai^wer,  or  prove,  or  offer  to 
prove,  on  any  future  triid  of  this  action,  any  transfer  of  interest 
of  the  plaintift  herein  to  the  premises  described  in  the  complaint. 
This  keeps  from  the  case  any  question  as  to  damages  after  the  con- 
veyance, for  the  defendants  could  not  take  the  ground  that  there 
had  been  a  conveyance  or  transfer.  The  defendants  also  argue 
that  the  conv^ance  by  the  plaintiff  to  the  Stemmes  left  him  with- 
out any  ri^t  to  an  injunction  to  protect  property  that  he  would 
not  own,  and  that  he  ceased  to  be  a  tenant  on  that  account.  The 
witness  was  asked  if  he  told  the  {daintiff  that  he  would  not  remain 
cm  account  of  the  light  The  answer  was,  *Tre8,"  after  objection  by 
the  defendants.  This  was  not  hearsay,  for  it  came  from  the  witness 
himself,  as  a  witness  subject  to  cross-examination.  The  fact  that 
the  witness  gave  the  information  to  the  plaintiff  was  competent  evi- 
dence. The  plaintiff  was  endeavoring  to  recover  toe  the  lessening 
of  r^ta.  He  was  entitled  to  show  the  prudence  he  used  in  fixing 
the  amounts  of  rent.  The  mind  of  a  landlord  would  be  affected  by 
such  information  as  was  communicated  to  him  according  to  the 
questicm  and  answer  objected  ta  A  witness  for  the  defendants, 
who  was  oi  the  class  called  "experts,"  testified  as  to  the  value  of 
the  plaintiff^B  property,  and  of  other  pieces  of  property  in  the  neigh- 
borhood. On  direct  examination  he  testified  that  the  opinions  he 
had  given  of  value  were  predicated  upon  the  transfer  of  pr<^>erty 
in  the  neighbortiood.  He  was  asked  if  he  had  not  given  as  a  wit- 
ness an  estimate  of  the  value  of  property  75  feet  from  the  plain- 
tifTs  pn^rty,  and  when  judgment  awarided  a  larger  sum.  This 
question  was  allowed  against  the  objection  and  exception  of  defend- 
ants. That  judgment  was  of  the  kind  of  transactions  frcmi  which 
title  witness  made  his  mind  up  as  to  values.  There  is  no  doubt 
tliat  values  would  be  affected  by  such  incidents.  The  qu»tion  bore 
aa  his  quality  and  sufficiency  as  an  expert,  and  was  to  be  oonsld- 
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ered  in  due  manner  by  the  judge.  The  court  of  appeals  has  said 
that  in  actions  where  the  attempt  la  to  ascertain  the  fee  value  of 
the  property  taken,  for  the  purpose  of  shaping  a  condition  of  the 
injunction  becoming  inoperative,  the  proceeding  is,  in  Its  nature, 
like  to  the  proceedings  for  eondemnaition.  In  the  latter  case  the 
commissioners  are  not  bound  by  the  absolute  rules  of  law  as  to  the 
admissibility  or  exclusion  of  evidence,  and  the  wh<rfe  case  is  looked 
at,  to  see  if  manifest  injustice  has  been  done.  These  rules  should 
be  apjdied  to  the  proceeding  of  this  kind  in  an  action.  In  re  New 
York  EL  B.  Go.  (Sup.)  8  N.  Y.  Supp.  707.  It  does  not  appear  that 
the  testimony  does  not  sustain  the  findings  as  to  damages,  and  the 
value  of  the  fee.    Judgment  afBrmed,  with  costs.   All  concur. 


(B  MI8C.  Bep.  17.) 

TABOR  et  al.  v.  NEW  TOSK  BiL.  B.  00.  et  aL 

(Baperior  Court  of  New  Ycmk  Oltr.  0«n€ral  Term.  April  2, 1804.) 

ELBVATKD  RaILBOADB — iNJmtIEK  TO  AdDTTERS — £VIDE^'CE. 

In  an  action  against  an  elerated  railroad  fbr  Injnrlea  to  abutting  pnm- 
Isea,  where  It  appeara  tliat  rents  bad  decreased  from  a  time  before  the 
cmistructlon  of  the  railroad  udUI  the  begltinlDg  of  the  action,  there  Is  no 
concluslre  presumption  that  the  decrease  of  rents  was  C(mtlnuous,  bat  it 
Is  competent  to  find  that  the  decrease  after  the  construction  of  the  road 
was  caused  by  the  road. 

Appeal  from  special  term. 

Action  by  Henry  M.  Tabor  and  others  against  the  New  York  Ele- 
vated Bailroad  Company  and  another.  From  a  judgm^t  in  favor 
of  plaintiffs^  defendants  appeal.  Affirmed. 

Argued  before  SEDGWICK,  a  J.,  and  GILDEBSLEEVE  and 
DUGBO.  JJ. 

William  H.  Godden,  for  appellants. 

John  E.  Parsons,  for  respondents. 

FEB  CURIAM.  IliiB  action  i»  for  an  injivnotion  against  the  de- 
fendants maintaining  and  operating  their  elevated  road  in  front  of 
the  xdaintiffs'  premUies,  and  for  damages.  It  cannot  be  said,  when 
it  is  considered  that  different  results  would  follow  from  different 
views  of  the  testimony  given  below,  and  that  the  credibility  of  wit- 
nesses had  to  be  passed  upon,  that  the  jadgment  is  not  supported 
by  evidence.  There  was  enough  evidence,  if  certain  witnesses  were 
to  be  relied  upon,  and  there  is  no  reason  to  overrale  the  action  of  the 
judge  in  that  respect 

One  matter  may  be  noticed  specifically:  It  is  argued  bv  the 
learned  counsel  for  ihe  appellants  that  there  was  a  fall  in  rent» 
from  1862  that  was  generally  continuous  to  the  year  1893,  and  that 
the  greatest  rate  in  the  fall  was  before  the  building  or  working  of 
the  road.  It  is  therefbre^  m  is  claimed,  the  correct  deduction  tlint 
the  fall  before  the  road,  and  that  after  the  road,  proceeded  from 
one  cause,  which  cause  could  not  be  the  railroad,  as  it  did  not  exist 
until  after  1879.  It  does  not  seem  that  this  pmdtion  should  be  crib- 
tained.    The  coining  of  tbe  road  caviied  with  it  disadvantages  to 
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the  fnferij,  which  were  to  be  taken  with  the  beneftto  conferred. 
It  was  otHapeteat  to  find  that  the  fall  after  tiie  coming  of  the  road 
was  to  be  attributed  to  this,  if  tlie  cendoBkm  did  not  give  the  ben- 
efit of  higher  renta  Hum  tiuMe  tiiat  actnally  were  paid  before  the 
mad  ca»&  How,  was  it  a  matter  of  law,  or  a  conclosiTe  presomp- 
tion  oi  fact,  or  an  inerltable  iniierence  from  flie  testimony,  that 
the  caose  ct  Hie  fall  of  rents  waa  contlmiODB?  A  resort  to  the  tea- 
timoxiy  might  show  that  it  was  not  oontinnons.  The  teitimonr  on 
ihla  subject  referred  to  many  tacts,  inferences,  and  conditions. 
The  jadgment  of  Hut  learned  jndge  below  on  this  subject  mnet  be 
iqrtLeld. 

An  exception  was  talien  to  the  following  qnestian:  How  long 
succeeding  1873  did  reatestate  valoes  in  tills  aei^iborhood  continue 
to  decline?  And  to  tiie  4]ae8tioD,  so  far  as  coacems  property  Iving 
east  of  Peari  sticet,  amA  im  this  general  locality,  vliat  has  been  the 
course  of  Talues  since  1B86?  8ach  questions  aeem  to  be  approved 
in  Roberta  v.  RaUroad  Co.,  128  N.  Y.  455,  28  N.  E.  486.  It  says: 
''A  general  statement  oi  the  condition  and  value  of  property  in  the 
neighborhood  of  that  in  question  could  be  proved."  Judgment  af- 
ItcmBAf  wi&  costs.    AH  concur. 


(8  Mlac.  Rep.  22.) 

GIBUN  T.  NAXlOSiAL  STBAMSHIP  CO..  Umlted. 

(SoperlOT  Court  ot  Kew  York  Oltj,  Oeneral  Term.   April  2, 1804) 

1.  Carriebs— Injuries  to  Animai*  nr  TnASRPonTATioN. 

Where  a  carrier  se^s  to  escape  liability  for  Injury  to  an  nnimal  de- 
livered to  It  for  transportation  on  the  grouDd  that  the  li^nry  arose  from 
the  Ticlouaness,  nnmllneas,  or  restlTeaeea  of  ths  animal,  it  most  also  ba 
shown  that  the  carrier  was  not  guilty  of  negligence. 

S.  Same— iNSTBCCTtONS. 

In  an  action  against  a  carrier  for  the  loss  of  a  horse  after  delivery  to 
defendant  for  transportation,  the  court  propwly  refused  to  diarge  that 
*the  proximate  cause  of  the  accident  was  the  unmanageable  condition  of 
the  horse,"  as  that  is  a  question  for  the  Jury. 

Appeal  from  jury  term. 

Action  by  Frederick  Qiblin  against  the  National  Steamship  Com- 
pany, limited,  to  recover  damages  for  the  loss  of  a  horse  ddivered 
to  defendant  for  tranqwrtation.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
tor  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  BEDGWICK,  C.  J,  and  GILDEBHLEEYI!,  J. 

John  Caietwood,  tor  appellanL 

Goodrich,  Deady  &  Gsodrich  (W.  W.  (Soodrich,  of  counsel),  for  re- 
spondent 

aiLDEBBLEEYE,  J.  TbB  ftssignoirs  of  the  plaintilT  purchased 
10  horses  in  Yorkshire,  England,  and  -entered  into  a  contract  witli 
the  defendant — a  fcn<e^  corporation  engaged  in  the  business  of 
transporting  passengers  and  frd^^  betweoi  Great  Britain  and  the 
United  Btatti  whcroby  defendant  agmed  to  carry  tiie  luHses  frou 
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Liverpool,  by  the  Bteamehip  Queen,  to  the  city  of  New  York.  In 
loading  tiie  horses  upon  tiie  ateamship  at  I^verpool,  one  of  the 
horses  fell  overboard,  and  was  drowned.  This  action  is  to  recover 
the  value  of  the  horse  thua  lost,  together  with  £10  which  had  been 
paid  for  freight  thereon  by  the  aesignorB  of  plaintiff  to  the  defend- 
ant The  complaint  alleges  tiiat  'the  defendant,  or  its  servants, 
performed  th^  duties  m  unskillfully  and  negligently,  and  BopTklied 
«uch  insufficient  machinery  and  appliances,  *  *  *  that  one  of 
said  horses  fell  overboard,  and  was  drowned.**  The  defendant,  by 
its  answer,  substantially  admits  the  contract  for  transportation  set 
forth  in  the  complaint,  and  alleges  that  'It  has  fuUUled  Its  con- 
tract, and  that  it  la  under  no  such  liabUity  as  is  alleged  in  the  com- 
plaint" For  further  answer,  defendant  says  that  a  horse,  while 
tn  the  chai^  of  the  servants  of  plaintiff's  assignors,  was  drowned. 
It  is  thus  Been  that  the  issues  raised  by  the  Readings  are  (1)  the 
proximate  cause  of  the  loss  of  the  hwae,  and  the  responnbility  lliere- 
for;  and     the  valne  of  the  horse. 

^e  process  of  shipping  consisted  in  placing  the  horse  into  a 
box  or  crate  with  a  dow  at  each  end.  Then  the  doors  were  closed, 
and  the  box,  containing  the  horse,  was  hoisted,  and  swung  on  board 
the  steamship.  The  horse  in  question,  called  "Gay  Lad,"  was  restive 
and  uneasy,  and  did  not  readily  enter  the  box.  After  four  oth^* 
horses  had  been  safely  placed  on  board,  in  the  manner  described, 
the  horse  Gay  Lad  still  refused  to  be  led  into  the  box,  as  the  other 
horses  were,  and  was  therefbre  backed  into  tiie  box,  and  went 
through  the  door  at  the  other  end,  oft  the  dock,  into  the  water,  and 
was  drowned.  It  was  the  defendant's  contention  upon  the  trial — 
and  there  was  evidence  introduced  in  support  thereof — that  the 
horse  was  in  cliarge  of  the  servants  of  plaintiff's  assignors  when 
he  was  drowned.  The  issue  on  this  question  seems  to  have  been 
fairly  and  squarely  left  to  the  jury.  The  learned  trial  judge  said 
to  the  jury: 

"It  you  find  that  the  horse  was  In  the  possession  and  under  the  ctmtrol  of 
Messrs.  De  Young  and  Attarbury  [the  assignors  of  plalntUQ  at  the  time  this 
atxidoit  happened  of  course  thwe  cannot  be  any  recovery." 

On  this  question  the  jury,  by  their  verdict,  found  adversdy  to 
the  defendant  and  there  is  ample  evidence  to  sustain  their  condn- 
sion.  While  it  is  true  that  there  is  a  conflict  of  testimony  on  this 
point  we  are  of  the  opinion  that  there  is  a  fair  preponderance  of 
evidence  in  support  of  the  piaintifFs  claim  that  the  defendant  as- 
sumed and  undertook  the  task  of  loading  the  horses  upon  the  steam- 
ship. It  is  the  defendant's  testimony,  as  well  as  the  plaintiff's, 
that  one  Balfe,  an  employ^  of  the  defendant  superintended  the 
loading  of  the  horses,  and  gave  speciflc  instmctions  in  reference  to 
the  management  of  the  horse  in  question,  while  upon  the  wharf. 
When  llie  horses  arrived  npon  the  wharf,  they  were  assigned  by 
defendants  earvants  to  a  shed,  in  which  to  stand  until  brongbt  to 
the  box  for  hoisting  upon  the  steamer,  under  the  superintendence 
of  Balfe.  The  evidence  is  certainly  sutficient  to  sustain  the  con- 
clusion that  there  was  a  deUveiy  of  the  horses  by  plaintilfB  ass^- 
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on  to  the  defendant,  and  that  at  the  time  of  the  accident  they  were 
in  the  possession  and  under  the  control  of  the  defendant  The  de- 
fendant had  received  on  the  day  prerlons  payment  for  the  transpor- 
tation of  the  horses,  at  the  rate  of  £10  for  each  horse.  The  fact 
being  established  that  defendant  rec^ved  the  horses  for  transportar 
tkm  to  the  dty  of  New  Tork,  the  common-law  Uabilit7  of  common 
carriers  of  property  rested  npon  the  def^dant,  in  respect  of  ihe 
horses,  and  it  became  insurer  against  aU  loss,  subject  to  the  follow- 
ing qualifications:  It  could  be  relieved  from  liabilily,  in  case  of 
loss,  provided  the  loss  could  be  attributed  to  the  intrinsic  qualities 
or  nature  of  the  animal,  and  defendant's  freedom  from  contributory 
n^igence  could  be  made  to  appear,  and  provided  the  loss  was  due 
to  an  act  of  God  or  of  the  public  enemy.  On  this  question  the 
learned  trial  judge  laid  down,  for  the  guidance  of  the  jury,  the  rule 
in  the  following  language: 

'If  tbia  unmanageaMe  omdltkn  tiie  barse  was  one  Innate  In  the  animal, 
—In  other  words.  If  be  was  aueb  an  animal  as  would,  from  his  dlapoaitlon,  be 
unmanageable,  or  wbb,  from  his  verjr  disposition,  unmanageable  at  the  time, 
— there  cannot  be  a  recoTtfr  here,  miless  this  unmanageable  condition  was 
broo^t  about  by  the  carelessness  ot  Degligence  of  the  defendant." 

We  think  It  may  be  said  that  this  rule  was  more  favorable  to  de- 
fendant than  it  had  a  rig^t  to  aslc,  since  the  controlling  authorities 
hold  that,  to  excuse  the  carrier  from  liability,  it  must  not  only  ap- 
pear that  the  injury  arose  fr<Hn  the  vlciousness,  unroliness,  or  rest- 
iveness  ot  the  animal,  or  similar  caasea  attributable  to  the  nature 
and  propensities  of  4he  animal  Itself,  but  it  must  also  appear  that 
the  carrier  has  been  guilty  of  no  negligence  causing  the  loss.  Penn 
V.  Bailroad  Oo.,  49  N.  Y.  204;  Gragiu  v.  BaUroad  Co.,  61  V.  Y.  61; 
Evans  v.  Bailroad  Co.,  Ill  Mass.  142. 

It  was  not  error  to  refuse  to  charge  that  "the  proximate  cause  of 
the  accident  was  the  unmanageable  condition  of  the  horse,"  inas- 
much as  that  was  a  question  of  fact,  clearly  within  the  province  of 
the  juiy  to  determine. 

Aiter  careful  examination  of  tiie  entire  case,  we  conclude  that 
there  is  sufBcient  evidmice  to  sustain  the  plaintiiFs  allegation  of  de- 
f^danf s  nc^^gence,  as  set  forth  in  the  complaint  in  the  following 
language,  to  wit: 

'"That,  In  loading  said  horses  npon  said  steamship,  the  defendant,  or  Its 
saivants,  performed  their  duties  so  onskUlfully  and  Diligently,  and  supplied 
foch  Insnffldent  machlnecy  and  appliances,  that  •  *  •  mid  hotm  fell 
overboard  and  was  drowned." 

There  is  sufficient  testimony  to  support  the  conclusion  of  the  jury 
as  to  the  amount  of  damages,  and  we  can  find  no  reastm  for  setting 
aside  or  modifying  the  v^ict,  as  being  against  the  evidence,  or 
ezce88iv& 

The  question  of  jurisdiction  is  not  in  the  case.  The  defendant 
duly  appeared  and  answered,  but  did  not  plead  the  want  of  juris- 
diction. If  that  quration  could  have  been  raised,  it  must  be  deemed 
to  have  been  waived.  Code,  §  266;  Popfinger  v.  Yutte,  102  N.  Y. 
38,  6  N.  E.  259;  McLean  v.  Bailroad  Co.,  13  Daly, 

The  rules  of  law  laid  down  by  the  court  below  In  the  conduct  of 
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the  trial,  and  In  the  pree^tation  of  the  case  to  tlie  fary,  were  cor- 
rect The  result  of  ike  trial  depoided  npon  qoeBtiooB  of  fact,  whidi 
were  fairly  left  to  the  jury  to  decide,  and  ita  Terdict  is  condosdre. 
The  jadgment  and  ord»  appealed  fnna  must  be  afflnned,  mth  coets. 

(8  Misc.  Rep.  1.) 

WALSH  et  aL  T.  UANHATTAIT  BX.  Oa 

(Superior  Cknirt  of  New  York  Otty,  Goienl  Term.  April  2,  18M.) 

Raiuioad  Cohparieb — Injorxbs  to  Pbrboks  oh  Track — Ettdbkck. 

In  an  action  against  hd  derated  railroad  company  for  the  deatn  of 
plaintUTs  Intebtate.  It  appeared  that  Intestate  Jumped  or  fdl  on  tbe  track 
as  the  engine  was  approaching,  but  the  evidence  was  conflicting  as  to 
whether  the  engine  was  far  enough  away  when  the  engineer  first  saw 
inteatate  on  the  track  to  be  atopped  in  time  to  prevent  the  injury.  ff«fd; 
that  there  was  sufficient  evidence  of  negligence  on  the  pert  oC  defendant 
to  go  to  the  jury. 

Appeal  from  jnry  term. 

Action  by  Mary  Walsh,  as  administratrix,  and  Charles  H.  Mapea, 
as  administrator,  against  the  Manhattan  Railway  Company  to  re- 
cover damages  for  alleged  negligence  causing  the  death  of  ^ain- 
tiffs'  intestate.  The  complaint  was  dismissed,  and  plaintiffs  appeaL 
Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  0UGBO  and  GILDEBr 
SLEEVE,  JJ. 

fiamuel  0.  Hwriman,  for  appellants. 
Davies,  Bhort  &  Townsend,  for  respondent. 

DXJGBO,  J.  The  plaintifld'  intestate  fell  or  Jumped  upon  tha 
tradL  of  the  eterated  railroad  from  the  station  at  Eighteentii  street 
and  Third  avenue^  and  was  crushed  to  death  by  an  incoming  train. 
This  appeal  is  from  the  judgm«it  dionissing  the  complaint,  entered 
after  the  defendant  had  rested.  The  question  presented  is,  suh- 
Btantially,  whether  the  evidence  warranted  a  submiaedon  of  the 
case  to  the  jury.  As  there  was  evidence  that  the  ^gineer  saw 
the  deceased  fail  or  jump,  whichever  he  did,  the  location  of  tiie 
train  at  the  time  of  this  incident  was  of  vital  importance.  Upon 
thia  point  the  evidence  was  conflicting.  The  engineer  teatifled  tiiat 
when  he  got  to  the  end  of  the  station,  about  26  fert  tram  the 
deceased,  the  latter  jumped  off  the  platform.  Doyle  testified  that, 
when  the  deceased  got  up  from  the  track,  he  (the  witness)  looked 
south  to  see  where  the  engine  was,  and  noticed  it  between  Six- 
teenth and  Seventeenth  streets.  If  the  jury  believed,  as  they 
might  har^  that  at  the  time  the  engineer  aaw  the  deceased  leave 
the  platform  the  train  was  between  Sixteenth  and  SerenteeiUii 
streets,  and  the  engineer's  evidence  that  he  did  not  put  the  brakes 
on  until  he  reached  the  end  of  the  Btation,  and  that  they  were 
then  on  for  his  regular  atop,  it  might  well  be  that  they  would 
have  found  the  accident  to  hare  occurred  through  negU^nce  on 
ths  part  of  the  engineer  in  not  using  ordinary  diligence  to  stop 
the  train  aft^  he  saw  the  deceased  upon  the  track.  It  may  be 
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needless  to  say  that,  if  the  accident  happened  throngh  the  en- 
beer's  neglect  to  nae  ordinary  care  after  he  saw  the  man  upon 
the  track,  there  would  be  no  question  of  ctwttributory  ne^igenoe, 
except  such  as  might  arise  upon  the  point  a«  to  whether  the  de- 
ceased naed  ordinaiy  care  in  attempting  to  reach  a  point  of  safety, 
and  upon  this  the  evidence  would  have  sustained  a  findli^  in  plain- 
tiffs' favor.  I  think  the  refusal  to  submit  the  case  to  the  juiy 
was  error,  and  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  All  concur. 


(8  Misc.  Rep.  26.) 

TAN  TASSEL  T.  BEBGHBB. 

(Superior  Oonrt  of  New  York  City,  General  Term.  April  91^  38B4.) 

Pleading — Motion  to  Makb  more  Dbpimitb  and  Crrtain. 

The  dental  ot  a  motion  to  make  a.  complaint  more  definite  and  certain 
does  not  prejudice  defendant  where  the  alleged  uncertainty  was  the  doubt 
as  to  whether  plalottfF  intended  to  proceed  on  one  CMue  oC  action  or  aiH 
other,  and  plaintiff,  \jy  stipnlattcm  In  open  oour^  spedfled  tlie  cause  ot 
action  on  which  he  Intended  to  rely. 

Appeal  from  special  term. 

Action  by  Emory  M.  Van  Tassel  against  Henry  Barton  Beecher. 
From  an  order  denyii^  a  motion  to  make  the  comjAaint  more 
definite  and  certain,  defendant  appeals.  AfBrmed. 

Argued  before  SEDGWICK,  C.  and  BUGBO  and  GILDEB- 
STJEEVE,  JJ. 

George  Richards,  for  appellant. 
C  m.  Bovee,  for  respondent 

SEDGWICK,  C.  J.  The  defendant  moved  that  the  complaint 
be  made  more  definite  and  certain.  The  order  made,  and  now 
appealed  from,  is  as  follows: 

"Plaintiff,  his  said  cotmsel,  having  stipolated  In  open  court  that  plain- 
tiff relies  upon  the  emploj^ent  of  defendants  aa  Insurance  brokers,  and  the 
acceptance  of  sold  CTiployment  by  said  defendants,  and  the  ondertaklDK  of 
Mid  defendantg  as  taumranoe  bnkeca,  to  obtain  Inmrance  covering  the  ^ln> 
tUTa  propCTty,  described  in  ttie  com[dalnt,  and  not  upon  an  abstdute  agree* 
ment  upon  the  part  of  the  d^endants  to  renew  the  insnianoBh  or  to  obtain 
Insurance,  It  la  hereby  (fleered  that  said  motion  be  denied." 

The  defendant  was  not  aggriefved  by  this  order,  and  is  not  en- 
titled to  succeed  here.  It  is  admitted  that  the  only  contract  set 
fertii  in  the  complaint  is  an  absolute  agreement  by  the  defendant 
to  procure  insurance.  The  defendant  is  relieved  from  prosecution 
upon  it  by  the  plaintiff  by  the  stipulation  of  the  order  that  the 
jJaiiitJff  does  not  rely  upon  an  absolute  agreement  upon  the  part 
of  the  defendant.  This  destroys  the  efficacy  of  the  part  of  the 
complaint  referred  to,  and  the  defendant  need  pay  no  further  at- 
tention to  it. 

It  is  further  argtied  that,  if  the  allegations  of  that  ccmtract  in 
the  complaint  be  stricken  out,  not  enough  is  left  to  constitute  any* 
cause  of  action  at  all;  that  withont  the  addition  of  the  unverified 
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stipulation  contained  In  the  order,  which  the  defendant  cannot 
take  cognizance  of,  the  complaint  is  hopelessly  insufficient  and  ob- 
■Bcure,  and  in  fact  demurrable.  It  is  not  the  office  of  a  motion  of 
this  kind  to  determine  whether  a  pleading  is  demurrable.  But  a 
party  cannot  be  aggricTed  by  a  pleading  being  left  in  a  state  as 
to  which  he  will  have  a  full  remedy.  In  reality  the  uncertainty 
-complained  of  was  the  doubt  as  to  whether  plfdntifl  intended  to 
proceed  upon  one  possible  cause  at  action  or  another.  The  order 
made  settled  that  doubt.  The  order  can  never  be  a  part  of  the 
pleadings,  but  can  be  referred  to,  even  upon  the  trial  of  an  issue 
of  law,  to  determine  what  the  issue  is.  Order  affirmed,  with  flO 
costs.   All  concur. 

<8  Misc.  Rep.  27.) 

HERZOa  et  aL  V.  HEITHAN. 

(Saperlor  Gonrt  of  New  York  Oily,  Qenml  Term.  2, 18M.) 

Fatbkts  for  Intbntioh— Juribdiction  op  State  Codrts. 

In  an  action  in  a  state  court  for  the  purchase  money  of  a  patent  right. 
Invalidity  of  the  patent  Is  available  as  a  defense  on  the  fn'ound  of  failure 
of  consld^tlon,  though  It  is  not  available  in  an  action  by  a  licensee  to 
recover  royalties;  and  an  agreement  to  pay  royalties  as  part  of  the  pur- 
chase price  does  not  make  the  purchasar  a  llcraisee. 

Appeal  from  jury  term. 

Action  by  Hartwig  Herzog  and  Aaron  Herzog  against  Nathan 
H.  Heyman  to  recover  royalties  due  on  a  contract  of  sale  of  a 
patent.  From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Modified. 

Argued  before  SEDGWICK,  C.  J.,  and  DUOBO  and  GILDEB- 
SLEEVE,  JJ. 

Henry  D.  Williams,  for  appelant 
Abraham  L.  Jacobs,  for  respondents. 

DXJGRO,  J.  The  learned  trial  judge  was  right  in  holding  that 
the  plaintiffs  were  not  concluded  by  the  rrault  in  the  Pennsylvania 
suit.  They  wei%  not  parties,  and  do  not  appear  to  have  had  notice 
of  it  The '  complaint  states  a  cause  of  action  for  royalties  due 
upon  a  contract  of  sale.  The  answer  sets  forth,  among  othor  de- 
fens^  that  of  the  invalidity  of  the  patent  sold,  and  a  consequ^tt 
feilure  of  consideration.  In  such  a  case,  an  inquaiy  as  to  the 
validity  of  the  patent  can  be  made  in  a  state  court,  as  it  is  merely 
incidental  to  the  main  question,  which  is,  valid  contract  or  void 
contracrt?  It  seems  to  be  the  settled  law  of  this  state  that  the 
inviilidity  of  a  patent  is  available  as  a  defense  in  an  action  for 
the  purchase  price  on  the  ground  of  a  failure  of  consideration, 
but  not  in  an  action  by  a  licensee  to  recover  royalties.  '  See  Mareton 
V.  Swett,  66  N.  Y.  212;  Rob.  Pat  SS  1230,  1239.  This  action  is 
brought  by  a  purchaser  for  the  purchase  price.  The  agreement 
to  pay  royalties  did  not  make  the  assignee  a  licensee,  as  the 
•royalties  to  be  paid  were  part  of  the  purchase  price.  Littlefield 
T.  Feny,  21  Wall.  206.  The  validity  of  the  contract  could  there- 
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fore  be  broaght  in  qnestioiL  As  the  defendant  set  forth  that  the 
patent  was  wholly  incapable  of  nse,  and  worthleBS,  it  was  unnec- 
essary to  allege  a  return  of,  or  an  offer  to  return,  the  patent.  The 
contract  contains  no  express  warranty,  and  none  can  be  implied 
(Bob.  Pat  1232;  Walk.  Pat.  283);  hence,  if  there  is  a  failni«  of 
cODBlderation,  so  far  as  the  patent  is  concerned,  there  can  be 
no  counterclaim.  It  follows  that  the  matter  set  forth  in  tiie 
seventh  paragraph  of  the  answer  is  sufBctent  in  law  as  a  defense, 
but  not  as  a  counterclaim.  The  judgment,  modified  accordingly, 
will  be  affirmed,  with  costs  to  neither  party  in  either  court  There 
can  be  no  breach  of  a  void  contract,  and  so  no  damage  from  a 
breocli.   All  concar. 

^S  Misc.  Rep.  3.) 

GBIFJTITUS  T.  NXW  JEBSBT  ft  N.  T.  R.  CO. 

OSuperlor  Court  of  New  Tork  City,  Genwal  Term.  April  2,  18M.) 

Uastkr  and  Sbrtaht— Dbtectivb  Appliancbb. 

The  owner  of  a  buildtog  1b  not  liable  for  Injuries  to  one  of  tbe  workmen 
employed  thereon,  caused  by  the  breaking  of  the  Joist,  In  consequence  of 
an  obvious  defect  therein,  where  the  person  Injured  was  an  expn-lenced 
carpent^f  and  assisted  In  placing  tl^  ^ective  Joist.  26  N.  ¥.  Supp. 
812,  affirmed. 

Appeal  from  jury  term. 

Action  by  Miles  £.  Griffiths  against  the  Kew  Jersey  &  New  Tork 
Railroad  Company  for  personal  injuries.  Fnmi  a  judgment  entered 
on  an  order  dismissing  the  ccmiplaint,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  judge's  minntes  (25  K.  T.  Bnpp.  812), 
plaintift  appeals.  Affirmed. 

The  def«idantB  w^e  bolldtng  a  station  houses  to  be  made  of  wood.  Tbe 
plaintiff  was  a  carpentw.  He  was  hired  by  the  master  mechanic.  He  went 
to  the  building,  and  was  placed  under  tbe  order  of  (me  Horn,  who  was  the 
foreman  of  the  working  men  there.  Horn  worked  as  a  carpenter  when  not 
t'D^aged  as  foreman.  Besides  H<H-n  there  were  three  Journeymen  upon  the 
work.  Materials  from  which  to  make  tlebeama  were  sent  to  the  building. 
Horn  and  another  workman  cut  and  fitted  this  materlaL  The  plaintiff 
assisted  In  placing  these  tlrt»eamB  at  about  the  height  of  a  proposed  celling 
above  flie  floor.  Thai,  across  these  beams,  boards  were  stretehed,  to  be  used 
OS  a  staging  on  which  to  work.  Four  workmen,  the  i^lntlff  among  Oiem. 
went  and  worked  npon  the  staging.  For  some  purpose  the  men  came  close 
tOKettara-,  and  one  of  the  tiebeams  bn^e,  letting  the  staging  fall  The  beam 
that  broke  was  weak,  by  reason  of  a  large  knot  In  It.  Tbe  plaintiff  to 
tbe  cdlar,  and  anflered  great  damage.  The  complaint  was  dismissed  <ni  trtaL 

Argued  before  SEDGWICK,  a  J.,  and  aiLDEBBLEEYE  and 

OUGRO,  JJ. 

Ewing  &  Whitman,  for  appellant 
George  Hi^es,  for  respond^t 

SEDGWICK,  0.  J.  The  accident  was  caused  by  the  giving 
away  of  the  tiebeam.  There  was  no  evidence  to  go  to  the  jury  that 
the  staging  fell  because  the  tiebeams  were  too  far  apart.  The  first 
pomtion,  only,  will  be  examined.  The  plaintiff's  learned  counsel  ar- 
gues that  the  defendants  were  n^Iigent  in  failing  to  make  an  in- 
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qtection  of  1^  material,  that  w<nild  discorer  the  niwonnd  condi- 
tion of  the  tiebeam  that  broke,  and  that,  on  the  particnlar  occasion, 
Horn  was  their  substitute,  and  his  negligence  vas  theirs,    t  do 
not  agree  with  the  prt^sition.    The  r^nlt  would  ,be  that  an  em- 
ployer would  fail  in  dnty  if  he  did  not  use  ordinary  diligence  in 
causing  matraial  on  which  carpenters  employed  by  him  were  to  work 
to  be  free  from  dangerous  objecta.    Obserr^  on  the  other  hand, 
fr(nn  the  plaintiff's  testimony,  his  own  relation  to  the  poeaibilitT  of 
such  defects,  and  hia  intelligenoe  on  the  anbjeot    He  waa  S2  yean 
of  age,  and  had  been  a  carpenter  fbr  20  years.    After  he  went 
on  the  work,  he  and  his  fellows  got  the  frame  np,  and  the  plate 
and  the  studding,  and  began  to  do  the  sheathing.    He  helped  put 
the  tiebeams  in  position.    After  the  accident,  and  before  he  could 
be  removed  from  the  place  he  had  fallen,  he  looked  up,  and  saw  that 
there  was  a  knot  in  the  beam,  and  made  up  his  mind  that  "i}mt  wae 
what  had  caused  the  accident."    "Mr.  Horn  was  working  at  the 
same  time  with  ns.    He,  with  some  other  man,  framed  th^  tie- 
beams,  and  measured  them  off,  and  cut  the  ends  off  so  they  would 
fit,  frtiile  fh^  were  down  on  the  ground."    Once  Mr.  Horn  asked 
hia  opinion  as  to  a  luriatlon  between  the  elevation  and  the  ground 
plan.    He  had  been  a  carpenter  for  26  years.    *'Q.  How  do  yon  tell 
whether  a  piece  of  timber  is  good  or  not  when  you  put  it  in  a 
building?    A.  You  look  at  it,  and,  if  you  see  any  knot  in  it.  yon 
condemn  it"    That  is,  by  an  inspection  of  the  timber,  a  man  is  told 
to  take  it  out.    He  had  that  experience  "tliat  he  could  have  taken 
those  plans,  and  gone  and  done  that  work  just  the  same  as  Horn 
did."  He  had  worked  on  frame  buildings  of  almost  all  descriptions. 
Sir.  Horn  was  one  of  the  carpenters,  as  wdl  as  director  or  foreman 
of  the  work.    Common  knowledge,  as  well  as  the  probabiIitip«<  of 
deducting  such  work,  In  connection  with  the  testimony  g^ven, 
showed  that  it  was  not  negligence  to  send  the  imperfect  beam  to 
the  buildiug  for  use  on  the  work.    The  burden  of  proof  was  upon 
the  plaintiff.    It  appeared  that  it  was  an  ordinary  thing  for  car- 
penters to  reject  imperfect  material.    This  tiebeam  was  handled  by 
Horn,  as  well  as  by  one  Schwack-    Neither  saw  the  defect,  but 
it  appeared  that,  by  using  ordinary  care,  they  might  have  seen  it. 
If  this  was  n^ligence  in  using  the  b«im,  it  was  the  negligence  of  a 
fellow  servant,  for  whidi  the  defendant  is  not  responsible.  Against 
this,  it  is  claimed  that  the  negligence  was  that  of  Horn  only,  and 
that  he  was  in  the  idace  of  his  employers,  the  defendants.'  With- 
out examining  the  kgaJ  position,  if  the  fact  was  that  he  was  only 
foreman,  it  must  be  said  tiiat  he  was  also  carpenter,-  as  the  case  fully 
shows.    In  doing  what  he  did  in  respect  of  the  tiebeams  he  wn<<  as 
much  a  fellow  servant  of  the  plaintiff  as  if  the  doing  of  it  had  fallen 
on  Schwack  or  Wood.    I  am  therefore  <rf  the  opinion  that  the  judg- 
ment and  order  denying  a  motion  for  a  new  trial  should  be  affirmed. 
Jn^ment  affirmed,  with  costs.    All  concar. 
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ATTSTIN.  Tax  Receiver,  t.  WESTCHESTER  TBLEPBMMffB  00. 

<Supa4or  Court  of  New  York  City,  General  Term.    April  2,  1801) 

-L  FLKATOMa — Denial  on  InFOBMATioir  and  Bblikf. 

In  an  action  to  recover  taxes,  a  denial  on  Information  and  belief  of  the 
aUegationa  in  tlie  complaint  as  to  tbe  assessment  and  tlid  delivery  of 
the  assessment  rcdl  to  plaintifl,  with  warrant  for  collection,  is  frivolous, 
and  raises  no  Issue,  as  tbe  allegatlonB  denied  refer  to  matters  of  record. 
Sedgw](^  O.  J.,  dlssentliv. 

S.  Taxatiok— Ikfropsk  Asbkssmbnt— C(«RBCTK>1T. 

An  impropa  assessment  can  be  ooxiected  only  by  ecrtiorarl  to  review 
the  decision  of  the  tax  commissioners,  and  cannot  be  attacked  ct^teraUy. 
S.  Same— Collection  by  AmoN— Demand. 

Under  Laws  18^  c.  68,  8  2,  wblch  repealed  the  provlsicms  of  previous 
laws  that  a  corporation  cannot  be  sned  for  taxes  until  a  demand  therefw 
has  been  made  on  the  proper  oflicer,  a  demand  is  unnecessary,  thou*;h  the 
tax  soed  fd  was  assessed  before  the  paaa&gh  of  the  act  of 
^  Taxatioh  or  COKFORATiOHs— Action  for  Taxes— Placb  op  AasESSVEHT. 

In  an  action  against  a  telephone  company  to  collect  taxes  assessed 
against  it  In  New  Yoric  City,  the  complaint  alleged  that  defendnnt  had 
filed  its  certificate  In  the  cleifc'B  office  of  said  city,  thereby  designating 
its  principal  office  In  New  York  CMty.  The  answer  admitted  fiUnK  the 
certificate  In  New  York  City,  but  denied  designating  therein  its  principal 
office,  and  alleged  that  at  the  time  of  the  assessment  aH  its  property, 
franchises,  and  business  were  situated  outside  ot  New  York  Oity.  Hetd  a 
Boffldent  denial  to  raise  the  Issoe  of  defendant's  liability  to  taxation  In 
New  Yoik  City,  since  a  tdephone  company  can  file  Its  oerilfleato  where 
it  has  established  any  office  (Laws  1848,  c  266,  S  2),  but  is  only  taxable 
where  Its  latDcipal  office  actually  Is. 
■5.  Same— NATtTBB  op  Bcisinbss— Inpbrencb  pboh  Corporate  Namb. 

The  nature  of  the  business  of  »  cwpwatlon  may  be  Inferred  frmn  Um 
oorpMate  name. 

Appeal  from  special  term. 

Action  b/  David  £.  Austin,  as  recelrer  ot  taxes  In  the  city  of 
New  Tork,  against  the  Westchester  Telephone  Company  to  recover 
taxes  assessed  against  defendant  for  the  years  1889  and  1890. 
From  an  interlocutory  judgment  entered  on  a  demurrer,  and  from  a 

judgment  entered  on  the  pleadings,  defendant  appeals.  Reversed. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO  and  GILDER- 
-SLEEVE,  JJ. 

John  H.  Cahill  {John  C.  TouiUnson,  of  counsel),  for  appellant. 
John     H.  Meyers,  for  respondent. 

QILDEBSLEEYE,  J.  This  is  an  appeal  from  a  judgment  en- 
tered upon  the  pleadings,  in  favor  of  tlw  {daintiff  and  against  the 
defendant,  ior  the  sum  of  11,275.31.  The  action  was  brought  to  re- 
cover  certain  personal  taxes  assessed  against  tlte  defendant  for  the^ 
jean  1889  and  1890.  To  the  amended  answer  the  pialntiff  first 
demorred,  and  the  demnrrw  was  sustained  in  pert  and  orermled  in 
part  Upon  the  pleadings  as  they  then  stood,  after  such  demurrer 
bad  beat  in  put  sustained,  the  plaintiff  moved  for  judgment  upon 
the  gronnd  that  the  amended  answer  was  frivolous.  This  motion 
was  granted,  and  jui^ment  for  plaintiff  was  duly  entered.  De- 
fendant appeala  from  this  jndgment,  and  brings  np  for  review  lbs 
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order  directing  judgment  upon  the  pleadings;  also,  the  order  bo  far 
as  it  sustains  plaintiff's  demurrer,  and  the  interlocutory  judgment 
entered  thereon.  The  amended  complaint  sets  forth  two  distinct 
causes  of  action,  the  first  covering  the  tax  assessed  for  the  year 
1889,  and  the  second  covering  the  tax  assessed  for  the  year  1S90; 
but,  as  the  pleadings  as  to  each  cause  of  action  are  the  same,  It 
will  only  be  necessary  to  consider  one  cause  of  action. 

The  complaint  alleges,  and  the  answer  admits,  that  plaintiff  was 
duly  appointed  receiver  of  taxes,  that  defendant  is  a  domestic  cor- 
poration, and  that  the  taxes  have  not  been  paid.  But,  as  to  all 
allegations  dealing  with  the  assessment  of  the  tax,  viz,  that  defend- 
ant was  duly  assessed,  that  such  assessment  was  duly  made,  that  it 
was  duly  confirmed  by  the  board  of  aldermen,  that  the  tax  was  duly 
imposed  by  said  board,  that  the  assessm^t  roll  showing  said  assess- 
ments  and  the  amount  of  said  tax  was  duly  delivwed  to  plaintiff, 
with  a  warrant  commanding  him  to  collect  such  tax,  that  such  war- 
rant was  in  due  form  of  law,  that  public  notice,  as  required  by  law, 
was  given,  and  that  a  warrant  was  duly  Issued  to  a  marshal,  and 
duly  returned  unsatisfied,  the  amended  answer  tdl^es  no  knowl- 
edge or  information  sufficient  to  form  a  bdief,  and  therefore  denies 
the  same.  The  complaint  also  alleges  that  ''the  defendant  hereto- 
fore filed  its  certificate  of  incorporation  in  the  clerk's  office  of  the 
city  and  county  of  New  York,  thereby  designating  its  principal 
office  or  place  for  transacting  its  financial  concerns  in  the  dty  of 
New  York."  The  amended  answer,  while  admitting  that  defendant 
filed  its  certificate  of  incorporation  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York,  denies  that  it  therein  designated  the 
city  of  New  York  as  its  principal  office  or  place  of  transacting  its 
financial  concerns;  and,  as  a  separate  defense,  the  amended  answer 
alleges  that,  at  the  times  in  question,  all  its  property,  franchises, 
rights,  and  business  were  situated  outside  the  city  and  connty  of 
New  York.  The  amended  answer  also,  while  admitting  l^e  taxes 
were  unpaid,  denies,  upon  information  and  belief,  that  the  same  had 
been  legally  assessed,  or  had  been  lawfully  and  duly  demanded 
of  an  officer  of  the  defendant  It  also  sets  up  as  a  separate  defense, 
upon  Information  and  belief,  that  more  than  one  year  had  lapsed 
after  the  cause  of  action  had  accrued  before  the  action  was  com- 
menced. The  demurrer  was  sustained  as  to  the  separate  defenses 
above  referred  to, — t  e.  that  at  the  times  in  question  all  deteidaat's 
property,  franchises,  rights,  and  business  were  sitaated  outside 
the  city  and  count?  of  New  York,  and  that  more  than  one  year  had 
dapsed  after  the  cause  of  action  had  accrued  before  the  commence- 
ment of  the  action, — and  overruled  as  to  the  denials  contained  in  tiie 
-amended  answer  above  set  forth.  Then,  after  the  demurrer  had 
been  so  sustained  as  to  the  aforesaid  separate  defenses,  judgment, 
as  we  have  above  stated,  was  granted  upon  the  rest  of  the  amntded 
answer  as  frivolous. 

The  denial  on  information  and  belief  of  the  allegations  in  the 
complaint  as  to  the  assessment  of  deftedant,  the  confirmation  of 
the  asseBsmMLt,  the  delivery  of  assessment  roll  to  plaintifl,  with  war- 
rant for  collection,  etc.,  created  no  Issue,  and  was  {voperiy  deemed 
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frlTolona  by  the  learned  court  bdow.  Bach  aUegationB  zefer  to- 
matters  of  record  open  to  public  inspection,  and  want  of  knowledge 
and  information  can  only  arise  from  an  unwillingness  to  learn  the 
facta.  McLean  v.  Electric  Co.  (Super.  N.  Y.)  19  N.  Y.  Supp.  906; 
2  Wait,  Pr.  423;  Ketcham  t.  Zerega,  1  E.  D.  Smith,  554.  Also^ 
with  regard  to  the  denial,  upon  iuformatiou  and  belief,  that  the 
taxes  had  been  legally  ajuesaed,  or  had  been  lawfully  and  duly  de- 
manded of  an  oiHcer  of  the  def^dant,  the  amended  answer  ia  in- 
sufficient If  the  assessment  was  inequitable  or  improper,  it  can 
snly  be  corrected  by  direct  proceeding  against  the  commisrionerj- 
to  review  their  decision  by  certiorari;  it  cannot  be  attacked  collat- 
erally. Smyth  V.  Assurance  Co.,  36  How.  Pr.  126;  Swift  t.  aty 
of  Poughkeepaie,  37  N.  Y.  511;  Buffalo  &  A  L.  Railroad  Co.  v.  Erie 
Co.  Sup'rs,  48  Y.  93,  99;  Barhyte  v.  Shepherd,  35  N.  Y.  238; 
Austen  v.  Supply  Co;*  People  v.  Manhattaji  Fire  Ins.  Co.*  With 
regard  to  the  denial  of  the  demand  npon  an  officer  of  the  defendant, 
it  may  be  said  that,  since  no  ^^anon  of  demand  was  necessary, 
the  all^ation  in  the  complaint  was  n^re  surplusage^  and  the  de- 
nial in  tiie  amended  answer  raises  no  Issue  of  the  least  importance. 
It  is  true  that  prior  to  February  25,  1892,  before  the  receiver  of 
taxes  could  proceed  in  enforcing  the  collection  and  payment  of  taxes 
ii^inst  corporations  in  the  same  manner  as  agaiuErt  individuals, 
i.  e.  by  summary  proceedings  (Laws  1882,  c  410,  §  857}  or  by  action 
(Id.  §  8G3),  he  was  obliged  to  make  a  demand  on  the  president  or 
other  proper  officer  of  the  corporation  (Id.  §  848);  but  section  848 
was  amended  by  Laws  1892,  c.  58,  §  2,  which,  as  amended,  went 
into  effect  on  iFebruaiy  26, 1892,  by  which  amendment  the  necessity 
of  a  demand  on  an  officer  waa  repealed.  This  action  was  com- 
menced subsequently  to  February  25,  1892,  and  so,  according  to  the 
law  as  it  then  stood  and  has  since  stood,  no  demand  was  necessary. 
See  Lewis  v.  City  of  Buffalo,  29  How.  Pr.  335;  Howell  v.  City  of 
Buffalo,  2  Abb.  Dec.  412,  417;  Town  of  Duanesburgh  v.  Jenkins^ 
57  N.  Y.  177;  Southwick  v.  Southwick,  49  K.  Y.  517;  Neass  v. 
Mercer,  15  Barb.  318;  People  v.  Mitchell,  45  Barb.  208;  Washburn 
r.  Franklin,  36  Barb.  599;  Hackly  v.  Spra«ne^  10  Wend.  114. 

There  now  remains  to  be  discussed  the  qnestion  as  to  whether 
the  answer  raised  an  issue  as  to  the  residence  of  defendant,  and  its 
liability  to  be  taxed  in  New  York  City.  There  is  no  statement  in 
the  complaint  or  answer  as  to  the  business  carried  on  by  the  de- 
fendant, or  under  what  law  it  was  organized.  Some  of  our  Iaw» 
require  the  certificate  of  incorporation  to  deengnate  the  principal 
office  of  a  corporation,  and  some  do  not,  but  no  inference  can  be- 
drawn  from  the  mere  place  of  filing.  If,  as  its  name  would  indicate, 
defendant^  the  Westchester  Telephone  Company,  was  a  telephone 
company  organised  under  the  telegraph  act,  it  could  ffie  its  certificate 
where  any  office  of  such  company  was  established  (Laws  1848,  c 
2^,  S  2),  but  would  only  be  taxable  where  its  principal  office  in  fact 
was  (1  Bev.  St  389,  §  6).  In  the  absence  of  proof  to  the  contrary^ 
the  conrt  may  Infer  the  nature  of  the  business  fnna  a  name  imply. 

1  See  note  1  at  end  of  om*  "See  note  8  at  end  of  cue. 
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ing  oiganiiatlon  for  that  purpose.    Bee  Bake  Co.  T.  Marsh,  6  Fish. 

Pat  Objl  8»3,  Fed.  Oa&  No.  4,014;  McLean  v.  Electric  Co.,  (Super. 
2f.  T.)  19  N.  T.  Bupp.  906.  The  ccMnplaint  proceeded  on  the  theor? 
that  the  defendant  wa«  assessed  as  a  moneyed  or  stock  corporation, 
having  its  principal  office  in  the  city  of  New  Yorh,  and  was,  as  sach, 
assessable  in  this  city.  But  its  only  allegation  bearing  upon  the 
residence  of  defendant  is  that  "the  d^endant  heretofore  doly  filed 
its  certificate  of  incorporation  in  the  clerk's  office  of  the  city  and 
county  of  New  York,  "^erel^  designating  its  princiiMLl  office  or  place 
ft>r  transaeUng  Its  financial  concerns  in  the  dty  of  Xew  York." 
To  this  the  amended  answer  replies:  'defendant  admits  having 
heretofore  filed  its  certificate  of  incoi-poration  in  the  clerk's  office 
of  the  city  and  county  of  New  York,  but  denies  designating  therein 
its  principal  office  or  place  for  transacting  its  financial  concerns  in 
said  city  of  New  York."  And  it  supplements  this  deni^  by  alleging 
in  its  separate  defense  that,  '*at  the  time  of  tiie  alleged  assessment 
of  taxes  and  issuing  of  the  warrants  for  the  collection  of  the  same  to 
the  plaintifl  herein,  all  the  inwperty,  franchises,  rights,  and  busineM 
of  d^ndant  were  situated  ontitf^  of  the  city  and  coanty  of  New 
York,  In  the  state  of  New  York."  We  are  of  opinion  that  this  is 
a  snfRcient  denial  to  raise  the  issue  of  the  residence  and  liability  of 
defendant  to  taxation  in  this  city.  If,  as  a  matter  of  fact,  the  de- 
fendant was  not  a  resident  of  the  city  of  New  York,  the  commds- 
sioners  of  taxes  had  no  jurisdiction  over  it,  and  any  tax  assessed 
here  was  void.  Austen  v.  Telephone  Co.,  73  Hun,  96,  25  N.  Y.  Snpp. 
916;  Sisters  of  St  Francis  v.  Mayor,  etc.,  of  New  York,  51  Hun, 
3SS,  3  N.  Y.  finpp.  433;  In  ve  Babcock,  115  N.  y.  460,  22  N.  R  263. 
In  AuBt^  y.  Tdepbone  Co.,  supra,  the  supreme  court,  general  term, 
first  department,  held  that  when  the  statute  under  wMch  a  domestic 
corporation  is  organized  does  not  fix  its  residence,  or  require  the 
location  of  its  place  of  business  or  principal  office  to  be  stated,  in 
its  articles  of  incorporation,  a  statement  in  Buch  articles  of  a  place 
at  which  its  principal  office  shall  be  located  Is  binding  neither  upon 
the  corporation  nor  the  taxii^  officers,  for  the  purpose  of  fixing  the 
place  where  the  corporation  shall  be  assessed  for  penKmal  taxa- 
tion nnder  the  statute  (1  Ber.  St  389,  §  6),  but  its  l«sldaice  is 
deemed  to  be  where  its  principal  place  of  business  te  actnaUy  situ- 
ated. If,  as  is  claimed  by  jdaintMFs  attorney  in  his  brief,  and  as 
we  brieve  we  may  infer,  althongh  it  does  not  appear  from  the  com- 
plaint or  amended  answer,  the  defendant  was  organized  under  the 
telegraph  act  of  1848,  it  is  of  little  consequence  whether  the  certif- 
icate of  incorporation  designated  this  city  as  its  principal  i^ce  of 
business  or  not;  the  question  to  be  determined  was,  where  was  its 
principal  place  of  business  actually  sitnated?  This  issue  was,  we 
think,  sufficiently  raised  by  the  amended  answer.  The  pleodinga 
present  an  issue  of  fact,  wMch  defendant  was  entitled  to  hare  tri^ 
For  the  reasons  above  stated,  the  order  of  the  special  term  sustain- 
ing in  part  plaintiff's  demurrer  to  the  amended  answer  must  be  set 
aside,  and  the  interlocutory  judgment  entered  herein  on  June  29, 
1893,  vacated,  and  the  order  of  June  22, 1893,  directing  judgment  in 
ftivor  ot  the  plaintiff  upon  the  pleadinspa  as  friTolons  mast  be  set 
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aside,  and  the  judgment  entered  herein  on  the  lat  day  of  Augost, 
1S93,  in  favor  of  the  plaintiff  and  against  the  defendant,  must  be  v&> 
Tecsed,  and  a  new  trial  ordered,  with  oosta  to  abide  the  event 

DCOBO,  GoncoiB. 

SEDGWICK,  G.  J.  Upon  a  motion  for  jndgment  npon  the 
anerwer  a»  frivoloua,  a  plaintiff  cannot  succeed  If  arjfument  be  neces- 
OLTj  to  «how  that  the  answer  is  friTolous.  In  my  opinion,  the  propo- 
sition requires  argument  that  the  plaintiff  need  not  prove  the 
Bufflciency  of  the  assessment  and  the  subsequent  proceedings  if  the 
defendant  makes  denials  of  the  sufficiency  upon  a  want  of  informa- 
tion and  belief.  It  may  be  argued  witiu>ut  manifest  frivolity  or 
absurdity  that  the  defendant  was  under  no  obligation  to  go  to  any 
trouble  or  expense  to  find  the  records,  to  peruse  them  with  minute- 
ness, or  to  make  up  an  opinion  as  to  thdr  character  in  law  or  in 
fact.  I  agree  with  Judge  Qildersleeve  in  his  view  of  the  allega- 
tions as  to  the  sitns  of  defendant's  property,  uid  in  the  veanlt  an- 
nounced by  him. 

NOTR  1. 

The  ca«e  of  Austen,  tax  receiver,  t.  Electric  Const.  St  Sxipply  Co.  was  heard 
at  chambers  In  the  superior  court  of  New  Ycx-k  Olty.  The  followiog  mem- 
orandum of  deeislMi  was  flied  by  Judge  Otldenleere  on  Octoba  8,  1S03;  "I 
am  of  optnlou  that  the  aUefmtlons  Bet  forth  in  the  answer,  to  which  the 
plaiDttff  demurs,  are  not  aufflcimt  If  the  assessment  was  inequitably  de- 
fendant's remedy  was  by  direct  proceedings  on  c^orarl,  and  not  by  a  col- 
lateral attadc,  such  as  Is  made  ta  this  ease.  People  t.  Manhattan  Fire  Ins. 
Go.,  vote  2,  infra;  Smyth  v.  Assorance  Co.,  35  How.  Pr.  126;  Swift  t.  City 
of  FouKhkeepsle,  87  N.  T.  BU;  Buffalo  &  S.  U  R.  Oo.  t.  EMe  Oa  Snp'rs. 
48  N.  Y.  93,  90.  The  assessors  are  quasi  judicial  officers,  and  the  assess* 
ment  rolls,  when  finally  completed  by  the  tax  commissioners  of  the  county, 
stand  as  a  Judgment  Swift  v.  City  of  Poughteepsle.  37  N.  T.  5U;  Barhyte 
T.  Shepherd,  35  N.  Y.  238,  and  cases  above  cited.  Nor  Is  the  allegation  of  the 
answer  that  the  defendant  corporaUon  has  no  funds  or  assets  sufficient. 
There  is  no  law  wlilch  requires  the  recover  of  taxes,  as  a  oondlttcu  preoedrat 
to  his  reeorery,  to  show  fonOs  in  possession  of  the  cwpwatlon.  The  stat- 
ute (section  863  of  the  consoUdstlon  act)  confers  anthority  upm  the  recelTW 
of  taxes  to  malntata  an  acthm  to  recorer  taxes  Imposed  for  personal  prop- 
oty  npon  any  person  or  corporation;  and.  Indeed,  it  is  within  the  bounds  of 
possibility  that  a  corporatlcm  may  have  no  funds  In  hand,  as  alleged  In  the 
answer  herein,  and  yet  may  have  claims  due  It,  or  be  entitled  to  assets,  which 
its  Judgment  creditor,  by  an  appropriate  proceeding,  may  be  able  to  collect 
Ttk»  damurer  must  be  sustained,  with  costs." 

NOTE  2. 

The  case  of  People  t.  Manhattan  Sire  Ins.  Co.  was  heard  in  the  supruue 
court.  New  ToA  county,  at  chambers.  The  fc^owing  memorandum  of  deci- 
sion was  filed  by  Mr.  Justice  Lawrence  on  June  1^  1890:  '1  am  of  the  oiilnlon 
tliat  tlie  report  of  the  referee  in  this  case  i^onld  be  confirmed,  and  the  ex- 
ceptiona  taken  tha«to  oToruled.  The  status  of  the  CMporatlm  as  to  Its 
liability  for  taxation  became  fixed  upon  the  second  Mondi^  of  January.  188S. 
People  T.  CommlsslMiov  of  Taxes,  01  N.  T.  Qf)2;  SlBters  of  St.  Francis  v. 
Mayor,  ete„  of  New  York,  112  N.  Y.  677,  20  N.  E.  417;  Id..  51  Hun.  U^. 
3  N.  Y.  Snpp.  433;  M<dIahon  t.  Be^man,  (SB  How.  Pr.  427.  The  cwporatton 
having  failed  to  araU  Umit  of  the  remedies  prescribed  by  law  In  cases  of 
Illegal  aseessmmts  for  taxation,  it  ls<  now  too  late  to  question  tither  the 
quantum  or  the  validity  ot  ibe  tax.  People  v.  Wall  Street  Book.  89  Hun, 
B28,  and  esses  dted.  In  that  case  Darto,  P.  J.,  delirerlng  the  opinion  of  the 
v.28N.Y.8.no.l— 6 
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court,  8878:  The  l8w  Is  tboronghly  veil  8ettled  In  this  8t8te  tlut  tbe  proceed- 
ings of  the  con}mi8Sl(Miers  of  taxes  and  asseflsmentB  in  making  asGessments 
tor  the  purpoees  of  taxation,  and  of  the  cl^  autboritlee  In  lerylncr  taxes  based 
on  8nch  assessment,  are  judicial  In  their  nature,  and  can  only  be  reviewed  or 
qnestioned  in  courts  by  write  of  certiorari  prosecuted  by  the  parties  ag- 
grlered  or  affected.*  See,  also,  In  re  McLean  (Sup.)  6  N.  Y.  Supp.  230;  Ex 
parte  Columbian  Ins.  Co.,  3  Abb.  Dec.  239.  The  case  of  Central  Trust  Oov 
V.  New  York,  C.  &  N.  E.  Co.,  110  N.  Y.  250,  18  N.  E.  92,  Is  a  direct  autboritr 
for  the  appUcatlon  wblch  Is  made  in  this  inatance^  and,  inasmuch  aa  the 
state  Is  entitled  to  prefoence  oto-  IndlTldnala,  the  credltm  at  the  Inaolrent 
corporatlfm  hare  no  reason  to  complain  If  the  debt  created  I17  the  aiesgment 
and  tax  Is  directed  to  be  paid.   Ordered  accordingly." 


(7  Mlac.  Rep.  343.) 

In  re  MORTON'S  BSTA.TBL 
In  re  MILLER. 
(Snm^atd's  €!otu%  Monroe  Oonntr.   February,  18M.) 

1.  ExBCUTOnS  AITD  ADMnTtaTRATORS — FllESBKTATION*    OP  CLAIM. 

An  administrator's  knowledge  of  the  existence  of  a  claim  against  the 
estate  does  not  dispense  with  the  uecesslly  of  presenting  it  within  a  rea- 
sonable time  after  the  statutory  notice. 

2.  Same— Writing — Necessity. 

4  Ber.  St  ^th  Ed.)  p.  2Stll«  SS  84.  86,  requiring  &  creditor  at  a  decedent 
to  exhibit  his  claim,  with  the  Touchws  tiiareof,  to  the  execntw  <x  ad- 
ministrator, requires  claims  to  be  presented  in  writing,  and  a  Terbal 
communication  by  a  judgment  creditor  to  an  administrator  in  rcqEard 
to  his  judgment  Is  not  a  presentation  of  his  clalno. 

Applicati<Hi  of  Benjamin  G.  Miller,  a  judgmeut  creditor  of  John 
Morton,  deceased,  to  compel  payment  of  his  judgment. 
For  former  report,  see  23  N.  Y.  Supp.  1104. 

W.  E.  Davis,  for  petitioner. 
Louis  H.  Ja^  for  administratrix. 

ADLINGTON,  S.  John  Morton  died  on  the  23d  day  of  March, 
1883.  Shortly  before  his  death,  verdicts  had  been  rendered  against 
him  in  two  actions  pending  in  the  snpreme  oonrt,  but  judgment  had 
not  been  entered  thereon  at  the  time  of  his  death.  On  August  10, 
1883,  judgments  were  entered  on  s^d  verdicts  against  said  Morton; 
one  for  f  219.01,  and  the  other  for  $374.02.  The  judgments,  liowerer, 
were  irregular,  in  that  no  memorandum  of  the  d^endant's  death  was 
made,  as  required  by  section  1210  of  the  Code  of  Civil  Procedure. 
On  July  7, 1884,  said  judgments  were  assigned  by  the  plaintiff  in  the 
actions  to  one  Sanford,  and  on  October  1,  1892,  by  said  Banford  to 
Benjamin  C.  Miller,  the  petitioner  herein.  In  November,  1892,  on 
Miller's  application,  the  entry  of  the  judgments  was  corrected  to  con- 
form to  the  provisions  of  the  Code  just  motioned,  and  thereafter 
this  proceeding  was  b^nin  by  said  Miller  to  compel  the  payment  <^ 
said  judgments  by  Morton's  administrator.  Letters  of  administra- 
tion on  decedent's  estate  were  granted  to  his  widow  on  July  12,  1883, 
and  she  duly  published  the  statutory  notice  for  presentation  of  claims 
by  creditors,  and  the  six-monthd  publication  of  such  notice  ended 
January     1886.    In  the  summer  of  1883  or  1884,  and  before  the 
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time  limited  by  each  notice  for  the  presentation  of  claims,  the  atto^ 
ney  for  the  plaintiff  in  the  aforesaid  actions  called  on  the  adminis- 
trutor,  as  he  says,  "in  reference  to  the  judgments."  His  testimoi^ 
is  that  he  talked  with  her  in  regard  to  the  claims  growing  oat  of  the 
judgments,  and  tried  to  arrange  with  her  for  their  payment;  that  he 
told  her  the  amount  of  them,  which  he  thinks  he  had  there  npon  a 
slip  of  paper,  and  that  she  said  that  she  knew  nothing  about  the 
judgments,  though  she  had  known  of  the  litigation,  and  referred 
him  to  her  brother,  an  attorney.  Soon  afterwards  the  judgments  were 
assigned,  and  neltiier  assignee  ever  presented  his  chdm  thereon  to 
the  administrator,  or  took  any  steps  to  collect  the  same,  until  Miller 
began  the  pending  proceeding.  Assets  to  the  amount  of  nearly 
94,000  came  into  the  hands  of  the  administrator,  and,  after  paying 
the  debts  of  decedent,  she  expended  nearly  the  whole  sum  remaining, 
about  f3,000,  in  the  purchase  of  a  cemetery  lot,  the  erection  of  a 
costly  monument  to  the  decedent,  in  improvements  upon  real  estate 
left  by  him,  and  advances  to  the  next  of  kin.  This  was  all  done 
with  the  consent  of  the  next  of  kin,  and  pursuant  to  an  agreement 
between  them  and  the  administrator,  and  in  ^tire  good  faith.  The 
petitioner  maintains  that,  as  against  him,  these  outiays  and  ad- 
vances should  be  disallowed,  and  the  administraitor  held  to  have  the 
moneys  on  hand  for  the  payment  of  his  claim.  I  do  not  think  his 
contention  can  be  maintained.  He  took  the  claim  subject  to  any  de- 
fense arising  from  the  acts  or  laches  of  his  predecessors  in  interest 
An  administrator  who  has  conformed  to  the  requirements  of  the  stat- 
ute, and  has  published  the  prescribed  notice,  has  a  right  to  assume 
that  all  persons  having  clauns  against  the  decedent^  which  th^  in< 
tend  to  enforce,  have  presented  the  same,  and  draianded  payment 
thereof;  and  if  he  thereafter  distributes  the  assets  to  those  entitled 
to  them,  or  expends  them  in  a  manner  to  which  they  have  given 
their  approval  and  consent,  he  should  not  be  accountable  for  such 
assets  to  a  creditor  who  never  presented  his  claim,  or  took  any  legal 
proceeding  to  collect  it,  while  the  funds  were  in  the  administrator's 
hands.  O'Conner  v.  Giflford,  117  N.  Y.  275,  283,  22  N.  E.  1036;  Er- 
win  T.  Loper,  43  N.  Y.  621.  An  administrator's  knowledge  of  the 
existence  of  a  claim  against  the  estate  does  not  avoid  the  necessity 
of  its  due  pres^tation.  Livingston  v.  Gardner,  4  Redf.  Sur.  617, 
note;  Jones  v.  lightfoot,  10  Ala.  17-24;  Ffeiffer  v.  Snss^  78  Ma  252. 
UiUess,  ther^ore,  the  claim  aridng  out  of  these  judgments  was  duly 
exhibited  or  presented  to  the  administrator  within  a  reasonable  time 
after  the  publication  of  the  statutory  notice,  the  petitioner  cannot 
complain  of  the  disposition  which,  with  the  consent  of  the  persons 
interested,  has  been  made  of  the  personal  estate  of  Mr.  Morton. 
The  petitioners  couns^  relies  on  the  conversation  between  the  plain- 
tiffs attorney  and  Mrs.  Morton,  heretofore  mentioned,  as  a  sufficient 
ediibltion  or  presentation  of  the  claim  under  the  statute^  There 
la  scane  doubt  whethor,  under  his  general  retainer  to  prosecute  the 
action,  tiie  attorney  bad  authority  to  exhibit  or  present  this  claim 
to  the  admlnistintor;  and  it  is  also  doubtful  whether  the  claim  could 
properiy  be  presented  and  recognized  as  "a  debt  to  be  paid  in  the 
course  of  administration,"  until  after  the  entry  and  docket  of  the 
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jndgmeBta  had  been  made  to  conform  to  section  1210  of  the  Code  of 
Civil  Procedure.  But,  aasuming  for  preaent  purposes  that  these 
doubts  are  rraolved  in  favor  oi  the  petitioner,  still  I  do  not  thinls 
that  wliat  occurred  between  Mr.  Jones  and  Mrs.  Hortan  was  a  legal 
presentation  of  the  claim,  even  conceding  the  correctness  of  the 
former's  version  of  the  conversation, — a  point  which  is  disputed  by 
the  administrator.  The  creditor  is  required,  by  the  notice  given 
under  the  atatnte,  to  exhibit  his  claim,  with  the  yonchers  thereof 
to  the  executor  or  administrator^  who  may,  If  he  choosy  require  the 
claim  to  be  supported  by  the  affidarit  ot  the  claimant  that  it  is  jnstly 
due,  that  no  payments  have  been  made  thereon,  and  that  there  are  no 
offsets  to  it  Rev.  St  pt  2,  c.  6,  tit  3,  art  2,  §§  34,  35 .»  The  statute 
plainly  intends  that  the  claim  shall  be  presented  or  exhibited  in  some 
writing,  stating  its  nature  and  amonnt,  the  owner's  name,  and  de- 
manding its  payment  The  personal  representative  of  the  estate  is 
then  in  possesion  of  information  which  win  enable  him  to  act  intel- 
ligently, and  either  to  admit  the  claim  or  take  such  steps  to  protect 
the  estate  against  it  as  he  shall  de^  prudent  and  necessary.  This 
Is  the  construction  placed  <m  the  statute  by  the  courts  of  this  state, 
and  by  those  of  other  states  in  whose  statutes  similar  provisions  and 
regulations  are  found.  Cruikshank  v.  Omikshank,  9  How.  Pr.  350, 
351;  King  v.  Todd  (Com.  PI.  N.  Y.)  15  Y.  Supp.  156;  Robert  v. 
Ditmas,  7  Wend.  523;  Gansevoort  v.  Nelson,  6  Hill,  392;  McDowdl 
V.  Jones,  58  Ala.  35;  Farris  r.  Stoutz,  78  Ala.  134;  Pfeiffer  t.  Suss, 
73  TAo,  352.  There  is  some  evidence  which  tends  to  show  that  a 
larger  sum  might  have  been  realised  from  the  decedent's  interest  in 
the  property  of  the  firm  of  which  he  was  a  member  at  the  time  of  his 
death,  but  t^e  disaj^pearance  or  destruction  of  the  firm  books  makes 
an  accounting  with  the  surviving  partner  impracticable,  and  the 
testimony  is  not  sufSciently  definite  to  warrant  a  finding  that  the 
administrator  should  be  charged  with  any  specific  sum  on  account  of 
the  partnership  business,  except  the  f200  received  from  Mr.  Fisk  for 
woolen  cloth  sold  to  him.  There  will  be  an  unexpended  balance  in 
the  administrator's  hands  of  about  $500,  and  that  may  be  decreed  to 
be  applied  on  the  petitioner's  claim,  after  deducting  the  ezpenseB  of 
this  accounting.    Ordered  accordingly. 


(7  Misc.  Rep.  562.) 

WATSON  T.  OSWEGO  ST.  RT.  CO. 

(Circuit  Court.  Oswego  County.    March  Id,  1884.) 

1.  Cabbikiu— EjJBcnoH  or  PAsSBnasR— Usb  of  Fobob. 

lu  an  action  for  ejecting  plaintiff  from  a  street  car  It  appeared  that  de- 
fendant's president,  under  t>^ef  that  plaintiff  was  dnuk,  ordered  the 
conductOT  to  put  him  off.  The  conductor  thereupon  ord^ed  plaintiff  to 
leave  the  car,  and  put  his  hand  on  his  arm.  Plaintiff,  with  the  assist- 
ance of  the  conductor  and  a  friend,  then  left  the  car.  Udd,  that  it  was 
error  to  charge  that  no  force  was  used  In  removing  the  plaintiff,  as  it 
was  a  question  for  the  Jury  whetlier  the  conductor's  act  showed  a  dt»- 
posltton  to  use  force  to  remove  plaintiff,  by  which  plaintUT  was  put  In  fear. 

■Sth  Ed.  p.  2961. 
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&  BmvENCB — FAiLimB  o*  Pahtt  to  TcsTin— Pkbsumptiok. 

Failure  of  a  party  to  testUr  as  to  facta  within  bis  knowledge  iBlses  a 
presamption  that  the  testimony,  If  glTen,  woold  be  nnteTtnable  to  him. 

Aetion  by  Bash  B.  Wation  i^aifist  the  Oswego  Btreet-Bailwa/ 
Oompany.  Plaintiff  moves  for  a  new  trial  on  tiie  judge's  minuta 
on  the  following  groands: 

First.  That  the  oonrt  erred  in  charging  the  jury,  at  the  request 
of  the  defendant's  ootUMel,  that  no  force  was  used  in  removing  the 
ptaintifl  &om  the  defendant's  street  car. 

Second.  That  the  coart  erred  in  chai^^ng  that  the  jury,  in  deter- 
mining the  question  invt^Ted,  might  take  into  consideration  the 
fact  f^ilke  omission  of  tlie  plah&ttfl  to  testify  on  the  triaL  Granted. 

For  former  report,  see  22  N.  Y.  Snpp.  1118,  mem. 

W.  H.  Kenyon,  for  the  motion. 
J.  a  &  li.  W.  Churchm,  opposed. 

WKIGHT,  J.  While  the  plaintiff  was  standing  on  the  defend- 
ant's car,  being  in  a  weak  condition  from  the  administration  of 
aua^thetics  by  a  physician,  the  pi-esident  of  the  defendant,  observ- 
ing the  plaintiff's  condition,  and  believing  it  to  be  that  of  drunken- 
ness, ordered  the  conductor  to  put  him  off.  The  conductor  there- 
upon, in  obedience  to  the  command,  ordered  the  plaintiff  to  leave 
the  car,  and  put  his  hand  on  his  arm.  The  plaintiff  thereupon, 
with  the  assistance  of  the  conductor  and  a  friend,  complied  with 
the  order.  The  witness  Faige  testified:  '^Callanen  [the  president 
of  the  defendant  company]  said:  Tut  that  man  off.  He  is  drunk.' 
He  cried  the  same  thing  again.  Then  the  conductor  said  to  the 
plaintiff,  Ton  will  have  to  get  off,'  and  put  his  hand  on  his  arm, 
and  he  and  I  helped  him  down  into  the  street"  The  witness 
Keller  testified:  "Callanen  ordered  the  plaintiff  from  the  car, 
and  the  car  was  stopped,  and  the  plaintiff  was  removed  from 
the  car."  GaBanen,  a  witness  for  the  defense,  testified:  "I  saw 
the  plaintiff  swaying  and  staggering  on  IJie  platform.  I  hailed 
the  conductor,  and  told  him  to  put  him  ofC  No  one  was  with 
the  plaintiff  at  that  time,  caring  for  him.  He  was  slipped  off.  He 
was  perfectly  helpless.  The  conductor  just  helped  him  off."  A 
witness  for  the  defense  testified:  "No  force  was  used  in  the  re- 
moval." 'Torce"  is  defined  as  "power  dynamically  considered, 
that  is,  in  motion  or  action;  constraining  power;  compulsion; 
strength  directed  to  an  end;  unlawful  violeaice,  which  may  be 
implied,  as  in  eveiy  trespass."  Blacli:,  Law  Diet  Is  also  dc^ed 
as  "strength  or  power  exercised  without  law  upon  persons  or  things." 
Bnrrill,  Law  Diet  A  mere  unlawful  direction  by  a  conductor  to 
passengers,  unattended  with  menace^  threats  of  violence,  or  other 
wrongful  element,  is  not  a  thing  upon  which  the  implication  of 
force  can  be  predicated.  But  the  plaintiff  urges  that  the  act  of 
the  conductor  was  both  menace  and  active  force;  If  the  conduct- 
or's act  was  a  menace, — an  exhibition  of  a  disposition  to  u«e 
physical  strength  to  remove  the  plaintiff, — and  the  plaintiff  was 
thereby  put  in  fear  of  such  physical  strength,  that  act  constituted 
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force.  The  questioii,  therefore,  is,  was  there  any  menace,  or  any 
use  of  actual  physical  strengtli,  in  the  removal?  In  determinii^ 
that  fact  we  must  consider,  not  only  the  act,  bnt  the  intention 
that  prompted  it  The  remoTal  of  the  plaintiff  was  Indisputably 
the  result  of  the  conductor's  <»der,  or  of  his  order  and  the  coo- 
ductor's  physical  contact  with  him.  The  defendant  contends  that 
it  was  solely  the  result  of  the  order,  and  that  the  question  of 
force  must  be  determined  by  the  conductor's  intention;  and  that 
the  whole  body  of  the  evidence,  considered  together,  shows  con- 
duaively  that  the  plaintifl  gave  obedience  to  the  conductor's  order 
willingly  and  without  the  slightest  phyidcal  compulsion;  and  that 
the  sole  act  and  intention  of  the  conductor  was  to  render  such 
help  to  the  plaintiff  which  he  in  his  enfeebled  condition  greatly 
needed.  That  such,  in  fact,  was  the  sole  character  and  pnrpose 
ct  the  conductor's  act,  is  not  conclusively  apparent  The  generona 
impulse  and  purpose  of  helpfulness  may  have  acted  jointly  and 
in  unison  with  the  purpose  and  act  of  a  compulsory  character. 
The  charitable  purpose  does  not  necessarily  exclude  compulsory 
purpose.  The  removal,  though  forcible,  may  have  absolutely  required 
for  its  accomplishment  in  a  humane  manner  the  helpfulness  and 
assistance  given  by  the  conductor.  This  idea  of  helpfulness  in  the 
case  raises  an  important  element  for  the  consideration  of  the  jury 
on  the  question  of  damages.  But  here  the  inquiry  is  whether  or 
not  the  proof  on  that  point  is  essentially  inconsistent  with  any 
degree  of  "constraining  power,"  for  the  amount  of  force  exercised 
is  not  material  for  present  consideration.  If  the  physical  contact 
of  the  conductor  upon  the  plaintiff  was  in  the  slightest  degree  a 
"constraining  power"  in  causing  him  to  act, — to  abandon  his  right 
of  passage  and  leave  the  car, — it  constituted  force,  in  the  legal 
acceptation  of  that  term.  Holding,  as  a  matter  of  law,  that  said 
pliysical  contact  had  no  such  constraining  efBcacy,  was,  in  view 
of  all  the  circumstances  of  the  case,  unwarranted;  and  the  charge, 
in  taking  all  questions  in  that  regard  from  the  consideration  and 
determination  by  the  jury,  was  an  eiToneous  invasion  of  its  prov- 
ince, for,  though  the  facts  are  uncontroverted,  yet,  since  sound 
minds  might  reasonably  differ  in  r^ard  to  what  inference  should 
be  drawn  therefrom,  a  court  is  not  warranted  in  determining  that 
inference.  Hart  v.  Bridge  Co.,  80  K  Y.  622.  Prom  the  smallness 
of  the  verdict  it  is  reasonably  inferable  that  the  error  may  have 
produced  an  effect  prejudicial  to  the  plaintiff,  and  for  that  ^ror, 
therefore,  he  is  entitled  to  a  new  trial. 

The  second  gronnd  of  allied  error  is  untenable.  Bleecker  v. 
Johnston,  69  N.  Y.  309;  Whitney  v.  Town  of  Ticonderoga,  127  N. 
Y.  46,  27  K.  £.  403.  An  order  granting  a  new  trial  may  be  entered, 
with  costs  to  abide  the  event 
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SCHWABZ  T.  McKENZIB. 


(City  Coort  of  BrwrtOyii,  General  Term.    March  26,  1894.) 

EzxctmoN— Against  Land  of  Drcedrnt. 

Whwe  lana  in  whlcb  a  decedmt  had  an  Interest  is  sold  In  partltlcm 
proceedings,  <uid  decedent's  share  of  the  proceeds  Is  paid  to  his  executor, 
a  judgment  creditor  of  decedent  cannot  Issue  execution,  against  the  intar- 
eet  which  decedent  had  in  the  land,  where  he  made  no  effort  to  collect 
tbe  anunmt  of  his  Jodgmmt  from  the  executor 

Appeal  from  Bpecial  term. 

Application  by  Moses  Schwarz  for  leave  to  issue  execution  on 
a  judgment  recovered  by  him  against  William  McKenzie,  deceased, 
against  the  interest  of  said  McKenzie  in  certain  land  that  had 
been  sold  in  partition.  The  order  was  granted,  and  Qeorge  G. 
Musson,  the  purchaser  at  the  partition  sale,  appeals.  Reversed. 

Aigued  before  CLEMEIJJT,  C.  J.,  and  VAN  WYCK,  J. 

Edwin  K^pton,  for  appellant. 
H^man  O.  Loew,  for  respondent 

VAN  WYCK,  J.  Plaintiff  recovered  on  April  12,  1882,  a  judg- 
m^t  for  1136.01  againet  defoidant,  who  died  May  21,  1890,  seised 
of  an  undivided  one-third  share  in  No.  286  UvingBton  street, 
leaving  the  same  by  will  to  his  sister,  to  whom  letters  testamentary 
were  duly  granted.  A  sale  of  the  premises  waa  made  July  13, 
1892,  in  pursuance  of  a  judgment  in  partition;  and  the  appellant, 
MoBson,  became  the  purchaser,  relying  upon  the  fact  that  the 
judgment  had  run  more  than  ID  years,  and  on  the  report  of  the 
referee  that  the  judgment  debtor  and  this  owner  of  the  interest 
were  not  the  same  person,  which  was  confirmed  by  the  judgment 
of  partition.  The  esecntrix  of  William  McKensie  received  from 
the  referee  f 1,000  for  his  share  of  the  premlaeB.  The  respondent 
(judgment  creditor)  cont^ds  that,  not  being  a  party  to  the  parti- 
tion action,  his  lien  was  extended  over  the  10  years  by  section 
1380  of  the  Code  of  Civil  Procedure,  and  that  the  court  had  power 
to  grant  the  order  appealed  from,  giving  him  leave  to  issue  execu- 
tion against  the  share  of  William  McKenzie  In  the  premises,  not- 
withst^ding  the  sale.  The  appellant  (purchaser)  insists  that  he, 
being  a  purchaser  in  good  foith,  was  expressly  exempted  from  such 
extension  of  the  lien  by  section  1266,  Code  Civ.  Froc.  We  do  not 
feel  caUed  upon  to  decide  tiie  question  of  the  conrf s  power,  for, 
ajEwoming  it  to  exist,  the  appellant  has  shown  no  necessity  for  its 
exercise,  nor  equities  for  the  same.  Tbe  executrix,  who  is  liable 
for  the  debts  of  William  McKenzie,  has  received  f 1,000  for  this 
share,  paid  by  the  purchaser;  and  no  efFort  to  collect  appellant's 
claim  from  the  executrix  has  been  shown, — not  even  a  demand 
therefor.  We  think  the  order  ought  to  be  reversed,  with  910  Co9t» 
and  disbursements. 

CLEMENT,  0.  J.,  concum 
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VBSDSNBURGB  T.  PALU 


(Clt7  Ooort  ot  BrotdElyn,  Oflneral  Term.   March  28,  1804.) 

Trial— Repdbai.  to  Charge— Instrdction  Ai.ri£aot  Giten. 

It  la  not  erroi  to  refuse  a  requsat  to  charge  wbwe  Uw  substooce  therectf 
baa  already  been  cbarxed. 

Appeal  from  trial  term. 

Action  by  William  A.  Vredehlnirge  against  Albert  T.  Va31  on  a 
jffomissory  note.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  and  from  an  order  refusing  a  motion  for  a  new  trial, 
defendant  appeals.  AfBrmed. 

Argued  before  CLEMENT,  C.  J.,  and  OSBORNE,  J. 

Archibald  C.  Sbenstone,  for  appellant. 
Klein  &  Bendich,  for  respondent 

OSBORNE,  J,  This  action  was  brought  to  recover  the  amount 
of  a  certain  demand  note  made  by  the  defendant  to  the  order  of 
one  Dunn,  and  by  him  indorsed  and  transferred  to  plaintiff.  De- 
fendant admitted  the  making  of  the  note  in  suit,  but  alleged  that 
]»%vions  to  the  making  thereof  he  had  made  a  certain  other  note 
for  the  accommodation  of  said  Dnnn,  which  plaintiff  had  discounted 
at  a  usurious  rate,  under  a  corrupt  agreement  with  said  Dunn  so 
to  do;  that,  wheu  said  note  matured,  idaintlff  agreed  with  defend* 
lint  to  extend  the  time  tor  the  payment  thereof  at  a  osurions  rate 
of  interest,  and  that  then  the  note  in  suit  was  g^ven,  and  the  usuri- 
ous interest  was  paid  in  cash,  in  pursuance  of  such  agreement. 
Two  further  extensions  of  the  time  of  the  payment  of  the  note  in 
suit  were  also  alleged,  as  the  result  of  other  usurious  agreements 
between  pUiintifF  and  defendant.  Plaintiff  had  a  verdict,  and  this 
appeal  comes  before  us  on  exertions  taken  to  the  refusal  of  the 
learned  trial  judge  to  charge  certain  requests  submitted  by  the 
learned  counsel  for  the  defen^nt,  other  than  as  already  ^rged. 

We  are  of  the  opinion  that  the  exceptions  are  not  tenable,  tor, 
vMLe  they  may  onbody  sound  propositions  of  law,  they  were  not 
applicable  to  the  issues  made  in  this  action,  other  than  to  the  ex- 
tent that  they  had  already  been  charged  by  the  learned  trial  judge. 
Defendant  had  the  afilrmatiTe  at  the  trial,  and  the  contention  sought 
to  be  maintained  by  him  was  that  i^aintiff  had  made  an  agreement 
with  the  defendant,  under  which  plaintiff  had  demanded  and  re- 
ceived a  greater  sum  than  the  legal  rate  of  interest  for  the  forbear^ 
ance  of  his  claim.  This  was  denied  by  plaintiff,  and  the  case  was 
tried  and  submitted  to  the  jury  on  the  lasae  thus  niad^  <m  a  dia^ 
which  clearly  defined  the  law  which  the  jury  was  to  nppiv  to  the 
facts,  as  it  found  them  to  be.  Plaintiff  obtained  a  verdict  In  his  1a,- 
vor,  and  we  can  see  no  reason  for  disturbing  It.  Judgment  and  or- 
der drying  motion  for  a  new  trial  afQnned.  witli  costs. 
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CLARE  T.  SMITH. 


(Gi^  Ooort  Of  New  York,  CJ^Mnl  Tarn.  Bfareb  31,  ISM.) 

AppSAti— Wbiobt  op  £viDBirCB. 

Where  tbo  eTidence  Is  conflfeting,  tbe  TwUct  will  not  be  disturbed  on 
appeal 

Ai^>eal  from  trial  term. 

Action  by  James  L.  Clark  against  Andrew  J.  Smith  for  goods 
Bold  and  delirered.  Prom  a  judgment  entered  on  a  verdict  in 
favor  of  defendant,  and  from  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  MWBURGEB  and  MeCABTHY,  JJ. 

J.  George  Flammer,  for  appellant 
Charles  F.  Hohn,  for  respondent 

McCarthy,  J.  This  is  an  appeal  from  a  judgment  entered 
on  the  verdict  of  a  jnry,  and  the  action  is  for  the  sale  and  delirei-y 
of  goods.  The  defendant  claims  that  certain  payments  were  made, 
which,  if  applied  to  the  defendant's  indebtedness,  would  leave  a 
balance  of  $186.87,  which  balance  the  defendant  admitted  he  owed. 
The  defendant  proved  by  the  plaintiffs  own  witness,  Peterson,  who 
had  kept  the  books,  that  the  aggregate  purchase  of  merchandise 
by  the  defendant  from  the  plaintiff  was  f770.79.  The  defendant 
claims  that  the  payments  made  to  the  plaintlft  a^regated  f5S3.42. 
These  payments,  if  made,  were  all  made  subsequent  to  the  pur- 
chase of  the  store  by  the  defendant,  and  were  paid  out  of  the 
proceeds  of  the  defendant's  bnsinees.  PlaintifFs  witness  testified 
to  various  payments,  aggregating  1396.20,  having  been  made  on 
Smith's  account,  and  covering  a  period  of  time  the  same  as  that 
of  the  plaintifTa  statement  of  merchandise  sold,  and  no  cvedit  or  men- 
tion whatever  is  made  of  these  payments. 

If  there  ever  was  a  case  where  there  was  a  positive  and  contin- 
ued conflict  of  evidence  on  the  material  issues,  this  was  one.  It 
was  purely  a  question  of  fact,  and  certainly  required  the  jury  to 
settle  and  detamine  the  many  contradictions  in  the  testimony. 
Tbey  have  found  for  the  plaintiff,  but  in  a  smaller  sum  than 
claimed  by  him.  Where  such  appears,  and  there  is  any  evidence 
to  support  the  Itndlngs  oi  the  jury,  their  verdict  will  be  sustained 
The  trial  justiee,  in  his  charge,  fairly  submitted  the  questions  of 
&ct  to  the  jniy,  and,  excepting  one  request,  no  other  was  asked 
by  plaintiff,  nor  was  any  exception  talcen  to  this  charge.  It  is 
too  late  now  for  plaintifTs  counsel  to  complajn,  to  use  his  language 
aa  per  his  brief,  that  the  court  did  not  seem  to  be  able  to  grasp 
the  situation  and  chai^  the  jury,  since,  had  counsel  grasped  the 
aitnation,  be  could  have  requested  the  court  to  charge  any  other 
proportion  of  law  whkb  might  have  occurred  to  him,  and,  if 
prop«*,  I  have  no  doubt  the  trial  justice  would  hare  so  charged 
We  moat  dispose  of  this  apiieal  on  the  case  as  presented,  and  not 
cm  what  ought  to  have  been  or  what  might  have  been.  The  dt- 
fendant  wouAd  be  bound  by  the  acts  ot  Feterstm  only  so  far  as 
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anthorized,  or  in  the  line  of  Ms  authoritj,  and,  where  Fetoiaon  paid 
his  own  penonal  debts  with  the  money  belonging  to  bis  principal 
without  his  authority,  the  third  person,  the  plaintiff  here,  could 
not  retain  such  moneys,  but  must  return  them  or  credit  the  de- 
fendant with  the  same  on  ■th.e  general  account  The  jury  have 
believed  this  to  be  the  state  of  facts,  and  have  therefore  credited 
these  amounts,  and  found  a  balance  due  the  plaintiff.  While  the 
evidence  is  very  conflicting,  we  And  no  error  on  the  part  at  the 
trial  justice  and  Judgment  should  be  affirmed,  with  costs. 


(7  SIlRO.  Rep.  574.) 

METERS  et  al.  T.  snx  et  aL» 

(Ctty  Court  of  New  y<H-k.  General  Term.  March  31,  18M.) 

RBLSiuiB  OF  Claim— Validiit. 

Defendants*  firm  being  Indebted  to  plaintiff  and  others  to  an  amount 
exceeding  their  assets,  an  oral  agreement  was  entered  Into  between 
plaintiff  and  one  0.,  in  the  presence  of  defendants,  that  all  the  firm 
assets  should  be  transferred  to  C,  In  consideration  of  which  C.  agreed  to 
par  the  claims  of  all  the  firm  credttcHt^  except  plaintiff,  and  plaintiff 
ajcreed  to  release  bis  claim  against  defendants,  and  the  transfer  and  pay- 
ments were  made  accordingly,  ff^d,  that  plaintiff's  promise  to  release 
was  made  to  defoidants  as  well  as  to  O.,  and  was  therefore  available  to 
defendants  In  an  action  on  the  claim. 

Appeal  from  trial  term. 

Action  by  George  H.  l&feyers  and  another  against  Lena  Stix  and 
Jacob  W.  Mayer,  impleaded,  etc.,  tcr  goods  sold  and  delivered. 
There  was  a  judgment  in  favor  of  defendants,  and  plaintiffs  appeaL 
Affirmed. 

Argued  before  VAN  WYCK,  NEWBUBGEB,  and  McCABTHY,  JJ. 

Charles  Meyer,  for  appellants. 
Samuel  W.  Weiss,  for  respondents. 

McCarthy,  J.  The  statement  of  facts  as  presented  by  re- 
spondents in  their  brief  is  a  fair,  full,  and  concise  one.  It  is  as  follows: 
This  is  an  appeal  from  a  judgment  entered  upon  the  vtrdict  of  a 
jury,  and  from  an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes.  The  action  is  brought  to  recover  for  goods  sold  and  delivered 
by  the  plaintiffB  to  defendants.  The  answer  admits,  by  nondenial, 
the  allegations  of  the  complaint,  and  sets  op  a  release  and  ex- 
tinguishment Of  the  demand.  The  defendants  composed  the  firm 
of  Meyers,  Stix  &  Co.,  the  defendant  Elias  Meyer  being  the  brother 
of  plaintifFs  and  of  plaintiffs'  attorney,  the  defendant  Lena  Stix 
being  the  sister  of  Joseph  F.  Cullman  and  Jacob  F.  Cullman, 
and  the  defendant  Jacob  W.  Meyer  being  the  foster  brother  of 
sedd  Cullmans.  In  the  latter  part  of  1886  defendants'  Arm  was 
Insolvent  Besides  being  indebted  to  the  plaintiffs  on  the  demand 
in  suit,  they  were  indebted  on  two  notes,  respectively,  for  f5,000 
and  92,500,  made  by  one  Lippman  to  their  order,  indorsed  by  them, 
and  held  by  the  Seventh  National  Bank,  on  a  similar  note  for 
f4,000  held  by  the  Mechanics'  A  Traders^  Bank;  and  were  fur 
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tfaer  indebted  to  merchandise  creditors.  Baid  CuUmans  dfaKOroed 
the  insolTency  of  defendants'  Arm,  and  Intervened  to  prerent  a 
failure  in  the  family.  They  caused  d<^endants  to  return  merchan- 
dise to  such  creditora  who  would  accept  tliereof,  and  to  pay  bal- 
ances to  such  creditors  in  cash,  and  this  method  of  liquidation 
went  on  until  January  22,  1887,  when  no  other  creditors  would 
accept  merchandise,  and  defendants'  firm  had  scarcely  any  assets 
remaining.  On  January  22,  1887,  the  above-mentioned  indebted- 
ness to  plaintifEs  and  to  the  banks  atiU  existed,  while  the  mer- 
chandise indebtedness  was  reduced  to  about  f3,133;  making  a  total 
of  indebtedness  of  about  |1S,000.  Their  assets  were  then  nominally 
about  f6,000.  The  Gollmans  had  no  pecuniary  Interewt  in  defend- 
ants' firm,  and  neither  they  nor  tiieir  firm  of  Gnllmans  &  Bosen- 
baum  were  creditors.  They  had  introduced  Meyers,  Stii  &  Co. 
to  the  Seventh  National  Bank,  and,  on  the  strength  of  that  recom* 
mendation^  had  a  credit  established  for  them,  and  felt  morally 
bound  to  protect  the  two  notes  above  mentioned,  held  by  that  bank. 
They  had  not  guarantied  these  notes.  Their  ration  to  these  notes 
was  duly  explained  to  the  attorn^  for  plaintiffs,  who  drew  the 
bill  of  sale  bdow  mentioned.  On  January  22  or  23j  1887,  at  the 
place  of  business  of  defendants'  firm,  Joseph  Cullman  met  a  rep- 
resentative of  plaintifFs,  who  gave  the  information  that  plaintiffs 
were  creditors;  this  representative  was  offered  merchandise  in 
settlem^t  of  their  claim,  but  insisted  on  getting  the  merchandise 
on  a  basis  of  20  per  cent,  below  cost,  and  ihiu  was  refused.  Pur- 
suant to  an  arrangement  made  with  this  representative,  a  meeting 
was  had  at  defendants'  place  of  business  on  January  24,  1887. 
l^ere  were  present  at  this  meeting,  the  two  CnUmans,  Abe  Meyers 
(said  representative),  George  H.  Meyers,  one  of  the  plaintiAB,  Cluuies 
M^ersi,  the  brother  and  attorney  of  plaintiffs,  Bobert  Stix,  the 
husband  and  representative  of  the  defendant  Lena  6tix,  Jacob  W. 
May^,  one  of  the  defendants,  Elias  Meyers,  the  remaining  member 
of  the  firm  of  Meyers,  Stix  &  Co.,  and  Jacob  Lippman,  the  book- 
keeper of  such  firm.  What  occurred  at  this  meeting  is  testified 
to  l>y  Joseph  F.  Cullman,  aa  follows: 

"I  was  asked  by  Mr.  Abe  Meyers:  'Have  you  thought  of  the  matt«r?  How 
can  we  arrange  this  thing?  How  can  they  be  pulled  through?"  I  said,  *Yes.' 
'Well,*  says  he,  'how  can  it  be  doneT  Mr.  Abe  Meyers  said  that,— In  the  pres- 
ence of  George  Meyers,  Charles  Meyers,  and  all  the  members  of  the  firm,  be 
said,  'How  can  it  be  done?'  I  conferred  with  my  brother,  and  turned  around 
to  tbem,— all  of  them,— and  said:  'See  here;  your  assets  show  about  |6,000, 
nominally.  We,  as  you  know,  are  morally  resp<Hi8lble  for  the  notes  that  have 
been  discounted  at  the  Seventh  National  Bank.  If  7011  will  tranafo-  to  us 
your  assets,  we  will  lift  these  notes,  and  release  you  from  all  Uablll^ 
thereon.'  And  then  I  turned  to  Meyers  Brothers,  and  said:  Turther  than 
that,  If  you  will  relinquish  your  claim,  which  la  more  bagatelle,— just  a  trifle,— 
we  will  pay  the  balance  of  their  merchandise  Indebtedness  as  It  becomes  due, 
and  the  note  of  the  Mechanics'  &  Trad^'  Bank,  or  the  amnints.  Indebted- 
ness, as  they  will  appear  upon  the  boolcs.*  Mr.  Metym  said.  'Will  you  do 
that?  I  said,  'We  wHL'  He  said,  *lf  you  will  do  that,  we  (M^ers  Brothers) 
waire  our  claim  agalnsC  M^ers,  Stix  &  Oo." 

This  evidence  was  corroborated  by  Jacob  CuUman,  by  Bobert 
Stix,  and  by  Jacob  Lippman.   In  making  this  arrangement,  Abe 
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Ifeyen  acted  m  Kpokesmam  for  plaintifli;  and  wh»,  in  oomideratiOQ 
of  the  CaUnuuM'  paying  the  btUance  <rf  the  m^chandiae  indebted^ 
neaa,  he  agreed  t»  the  leleaae  of  the  {flaintlflk'  demand  In  soitr 

the  plaintiff  George  Meyers  was  present,  and  did  not  dissent  from 
the  arrangement,  but  assented  thereto.  Abe  Meyers  reprimanded 
the  members  <rf  the  firm  of  Meyers,  Stix  &  Co.  for  having  returned 
so  much  merchandise,  and  for  having  nearly  no  merchandise  in- 
debtedness and  so  great  an  indebtedness  to  the  banks.  The  draw- 
ing of  the  bill  of  sale  to  effectuate  the  transfer  of  assets  to  the 
Cullmans  was  left  to  plaintiffs'  attorney.  He  prepared  Exhibit  A. 
It  was  executed  and  d^Tered  by  d^endantB  on  Jannaiy  25,  1SS7. 
Under  it,  the  OoflnuuiB  took  possession  of  the  assets  of  Meyers, 
Stiz  &  Co.  Under  agreement  reached  on  January  24th,  the  Coil- 
mans  paid  the  two  notes  hdd  by  the  Serenth  N^ational  Bank,  the 
note  htJd  by  the  Mechanics'  &  Traders'  Bank,  and  paid  every 
dollar  of  merchandise  indebtedness  (except  that  to  plaintiff)  of 
Meyers,  Stiz  &  Co.  as  they  respectively  matured.  The  Cullmans 
received  from  the  assets  transferred  to  them  f3,34ft.64.  The  branch 
of  the  arrangements  to  take  up  the  notes  (f7,S00)  held  the 
Seventh  National  Bank  cost  them,  therefore,  about  94,liW.  Hie 
other  branch  of  the  arrangement,  for  which  plaint^BFs  gave  up 
their  claim  of  about  f300,  cost  them  94,500  for  the  note  held  by 
the  Mechanics*, &  Traders'  Bank,  and  f3,133.06  paid  m^handiae 
creditors,  or  a  total  of  about  f7,600.  The  total  expense  th^  were 
put  to  in  carrying  out  the  arrangement  was  nearly  (12,000. 
They  have  not  had  any  part  of  this  returned. 

The  idaintiffs  denied  the  making  of  any  snch  i^p^emoit,  and 
daimed  that  the  defendants  were  indebted  to  them.  But  the 
learned  chief  justice  submitted  the  questions  of  fact  to  the  Jury, 
and  they  rendered  a  verdict  in  favor  of  defendants^  The  trial 
justice,  having  submitted  the  question  of  the  agreement  in  his 
charge  without  objection,  and  again  on  the  request  of  plaintiffs'' 
counsel,  and  the  jury  having  found  against  the  plaintiffs,  that  ques* 
tion  is  settled  and  disposed  of  so  far  as  we  are  concerned,  unless 
the  verdict  was  against  the  evidence  or  weight  of  evidence.  It 
is  clear  from  an  examination  of  this  appeal  that,  althouf;h  the 
evidence  was  conflicting,  yet  there  was  sufficient  to  smtain  such 
finding  by  the  juiy.  This  also  applies  as  to  the  question  of  per- 
formance. As  to  the  question  of  law,  which  means  the  effect  and 
result  of  this  agreement,  we  can  do  no  better  than  to  reassert 
and  reaflflrm  the  law  as  laid  down  in  the  able  opinion  of  Bischoff, 
J.,  in  Meyers  v.  Stix  (Com.  PI.  N.  T.)  13  N.  Y.  Supp.  301,  which 
clearly  and  unmistakably  covers  this  case  in  every  pai'ticular. 
This  case  needs  no  better  support  Jo^ment  is  therefore  affirmed,, 
with  costs.  AH  concur. 
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(Git7  Ooort  of  New  York,  General  Term.    Much  SI,  1SD4.) 

PbIKCIFAL  and  AoBNT— RaTIFICATIOK— EriDBSCE. 

In  an  action  for  goods  sold  to  defendant's  boo,  plaintiff  may  show  that 
defendant's  wife,  daughter,  and  son  bad  been  accnstonaed  to  buy  goods 
at  plaintiff's  etM-eiWbicliw^e  always  charged  todeteudant;  tliatthe  bills 
were  paid  by  Mm;  and  that  the  goods  so  purchased  and  paid  for 
i^milar  to  those  In  salt. 

Appeal  from  trial  tern. 

Action  by  Xhomaa  Kii*kpatrick  againBt  William  LiTingston  for 
goods  CKdd  and  delivered.  From  a  jud^ent  of  noasuit,  plaiatifl 
appeals.  Beversed. 

Argued  before  VAN  WYCK  and  McOABTHY,  JJ. 

James  Flynn,  for  appellant 
Ghas.  H.  Griffon,  for  respondent. 

VAN  WYCK»  J.  The  plaintiff,  who  la  in  the  retail  jewelry  busi- 
ness on  Broadway,  sues  tiie  defendant^  a  reald^t  of  this  dty,  to 
recover  the  unpaid  balance  of  the  value  of  certain  jewelry  that 
William  Livingston,  Jr.,  a  son  of  the  defendant,  being  duly  authoriz- 
ed by,  and  acting  under  the  instructions  of,  the  defendant,  purchased 
of  him  during  the  year  1891;  and  to  maintain  his  cause  plaintiff 
made  proof  l^t  the  defendant  has  had  for  14  years  a  running  ac- 
count with  plaintiff  at  his  jewelry  store;  that  such  running  account 
of  defendant  was  for  liis  family  matters,  purchases  made  by  any  one 
of  his  family;  that  his  family  consisted  of  his  wife,  a  daughter,  and 
this  son,  William,  Jr.,  and  t£e  acconnt  referred  to  was  for  th&  pur- 
chases made  by  these  different  members  of  his  family  from  time  to 
time;  that  tbls  son  had  been  in  the  habit  of  coming  to  plain- 
tiff's store,  and  buj-ing  goods,  for  years,  and  that  such  goods  so 
purchased  were  cliarged  to  defendant,  and  the  bills  therefor  ren- 
dered to  hira,  and  these  bills  were  paid  by  him  from  time  to 
time;  and  that  the  goods  sued  for  were  purchased  by  this  son, 
charged,  as  usual,  to  ihe  defendant,  to  wlumi  a  bill  for  these  goods 
was  sent,  and  that  he  paid  9165  on  account  of  this  bill.  The 
plaintUr  made  proper  effort,  but  was  not  allowed,  to  prove  that 
•defffldant's  wife,  daughter,  and  son  had  from  time  to  time  during 
these  years  purchased  goods  from  defendant  at  his  jewelry  store, 
which  were  always  chained  to  the  defendant,  and  bills  for  the  same 
rendered  to  and  paid  by  him;  and  that  the  goods  so  purchased, 
billed,  and  paid  for  were  similar  to  those  purchased  by  the  son,  and 
herein  sued  for.  The  plaintiff  was  nonsuited,  on  the  ground  "that 
nothing  has  been  proven,  either  agency  or  promise."  However, 
defendant  contends  that  the  complaint  does  not  state  a  cause  of  ac- 
tion against  defendant,  and  hence  the  nonsuit  was  proper.  No 
attack  was  made,  b^ore  or  at  trial,  against  the  complaint  upon 
any  ground  whatever;  and  moreover,  the  «miplaint,  although  some- 
what  carelessly  drawn,  sets  forth  the  cause  of  action  against  de- 
fendant The  plaintiff  was  improperly  nonsuited,  and  the  judg- 
ment is  reversed,  with  costB  to  appellant  to  abide  the  event 
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McCBEADY  et  aL  T.  METBOFOLIXAN  BLBVATED  RT.  CO.  et  al 

(Supreme  Court,  General  Tenn,  First  Department   March  16,  1804.) 

Elevated  Railhoadb— Itwohieb  to  ABormiQ  Phopertt— Fin  dings. 

A  finding  tbat  defendant's  elevated  railroad  structnre  In  tbe  street 
In  front  of  plaintiff's  premises  constitutes  an  Inconsistent  and  exoeeaiT* 
street  use,  and  trespaaa  on  the  plaintiff's  easements  and  rights  of  prop- 
erty,  without  a  finding  on  the  question  of  benefits,  does  not  Justify  ■ 
Judgment  In  farw  of  plaintiff  for  damages. 

Appeal  from  special  term,  New  York  county. 

Action  Caroline  A.  McCready  and  othera  against  the  Metro- 
politan Elevated  Bailway  Company  and  another  to  recover  past 
damage  and  fee  damage  to  plaintiffs'  premises  on  the  northwest 
comer  of  9th  avenue  and  63d  street  caused  by  the  constraction 
and  operation  of  defendants'  railroad.  From  a  Judgment  in  favor 
of  plaintiffs,  defendants  appeal.  Beversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BBIKN  and  FOLLETT» 
JJ. 

A.  O.  Townsendf  for  appellants. 
W.  P.  Prentice,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  past 
damage  and  fee  damage  caused  by  the  appropriation  of  the  ease- 
ments appurtenant  to  the  premises  on  the  northwest  comer  of  9th 
avenue  and  53d  street  by  the  defendants  for  their  elevated  railway. 
The  questions  presented  are  as  to  the  excessive  amount  of  damage 
allowed,  and  as  to  the  error  of  the  court  in  its  finding.  The  court 
found  that  the  maintenance,  use,  and  operation  by  tiie  d^endante 
of  their  elevated  railway  structure  and  the  additions  thereto,  in- 
clnding  the  switch  tower  and  track  bouse  and  planking  between  tbe 
tracks  for  tiie  convenience  of  the  defendants*  employes,  and  the 
third  and  extra  set  of  ties  over  tlie  avenue  in  front  of  plaintiffs' 
premises,  and  the  passage  of  numerous  and  frequent  trains  over 
such  elevated  structure,  constituted  an  inconsistent  and  excessive 
street  use,  and  trespass  upon  the  plaintifb'  easements  and  rights 
of  property,  for  which  the  plaintiffs  are  entitled  to  damage.  , 

In  making  this  finding,  it  seems  to  ub  that  the  learned  court 
erred.  The  existence  of  all  the  elements  recited  in  the  finding  does 
not  absolutely  entitle  the  plaintiff  in  cases  of  this  description  to 
damages.  Other  elements  must  be  proved,  as  has  been  established 
by  repeated  decisions  of  the  court  of  la«t  resort,  and,  notwith- 
standing the  existence  of  all  the  elements  mentioned,  a  party  may 
not  be  entitled  to  damage.  In  this  statement  the  qnestion  of 
beoefltB  seems  to  have  been  entirely  lost  sight  of.  It  is  true  that 
in  other  parts  of  the  conclusion  of  law  the  court  found  that  the 
plaintiffs  are  not  entitled  to  injunctive  relief  unless  they  hare 
proved  that  the  interference  with  the  easements  appurtenant  to 
the  premises  in  suit  resulted  in  substantial  pecuniary  damage  to  tlie 
same,  and  that  the  actual  market  value  of  the  premises  would  be 
greater  if  the  defendants'  railroad  in  front  thereof  had  not  bef^ji 
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built;  and  that  the  plaintiflB  are  not  entitled  to  recover  damages 
in  tlds  action  except  to  the  extent,  if  any,  by  which  the  diaad- 
vantagea  of  the  defendants'  road  have  exceeded  the  advantages 
thereof  to  said  premises.  Bat  in  view  of  the  award  which  has  been 
made  in  this  case,  it  would  seem  that  the  first  proposition  found 
was  the  one  upon  which  the  court  below  acted.  Prior  to  the  year 
1888,  the  premises  had  virtually  been  vacant,  being  used  as  a  coal 
yard.  There  is  no  claim  that  their  rental  value  for  such  purpose 
was  affected  by  the  pres^ce  of  the  elevated  railroad.  The  apart- 
msut  house  and  storea  which  were  upon  the  premises  at  the  time 
of  the  trial  appear  to  have  been  built  about  ISiSS,  and  the  premises 
were  bought  by  the  plaintiffs  in  1889, 11  or  12  years  after  the  elevated 
railroad  had  been  iii  operation,  and  the  tracks  in  substantially  the 
same  condition  as  they  were  at  the  time  of  the  trial.  And  yet  it 
has  been  found  by  the  court  that  between  1889  and  1893  the  rents 
of  the  premises  in  question  have  decreased  in  consequence  of  the 
maintenance  and  operation  of  tlie  elevated  ndlroad.  We  are  un- 
able to  see  how  it  ia  possible  that  to  conditions  existing  in  substan- 
tially the  same  state  can  be  ascribed  a  faU  in  the  rents  of  the  prem- 
ises in  question.  In  fact,  it  would  rather  appear  that  the  fall 
arose  from  the  fact  that  too  high  rents  were  demanded  by  the 
plaintiffs  on  their  purchase,  and,  when  they  had  to  take  less,  it 
was  claimed  that  the  rents  had  fallen;  and  that  such  was  the  case 
is  evidenced  by  the  testimony  of  the  witness  Hughes,  who  was  in 
charge  of  the  premises  in  question.  As  already  intimated,  we  can- 
not underatand  how  a  decrease  in  rents  which  has  occurred  long 
after  the  elevated  railroad  has  been  built  and  in  operation  can  be 
attributed  to  it.  Such  decrease  must  necessarily  arise  from  other 
conditions,  not  from  those  which  have  been  in  existence  years  before. 
We  think  this  is  the  difficulty  which  has  pervaded  the  conclusion 
of  the  learned  judge  throughout  the  whole  of  this  case,  and  that  the 
fee  damage  has  been  lai^ely  augmented  by  a  supposed  decrease  in 
rents,  arising  from  the  operation  of  the  elevated  railroad,  when  such 
decrease  must  necessarily  be  ascribed  to  some  other  cause,  for  the 
reason  that  a  cause  existing  for  10  or  12  years  cannot,  without 
some  change  In  its  condillona,  evcdve  additional  damages.  We 
tUnk,  ther^ore,  l^t  error  was  committed  which  has  penned  this 
judgment  upon  this  snbject,  and  which  calls  for  its  reversal.  The 
judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellants  to  abide  the  event.    All  concur. 


(TO  Hon,  482;  31  Abb.  X.  G.  109.) 

la  re  WIBGEL'S  BSTATBL 

In  re  FARIAN. 

(Snpreme  Court,  Oeneral  Term,  First  Department   March  16,  1804.) 

I.  Gifts— EvrDBNCB — Prbsukptios. 

There  Is  no  presuinptlcm  of  law  or  fact  for  or  against  &  gift  In  New 
York,  bat  one  who  claims  title  tbrongh  a  gift  must  establish  it  by  evi- 
deDC»  which  im  "dear  and  convincing,  strong  and  satisfactory." 
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I.  Sah>— SnnomcT  of  Btidknok. 

Plaintlfl  claimed  ctf tain  saTlDgs  bank  deposits  as  a  flft  tram  decedent 

Bis  wife  testified  that  a  few  days  before  deced^it's  death  he  said  to 
plaintlfl;,  "I  think  I  am  a  very  sick  man,"  and  then  banded  to  plaintiff  a 
paclcase  eontnlning  the  bank  books,  and  said,  "If  1  should  die,  all  tiie 
money  In  bank  belongs  to  yon."  Plaintiff,  as  administrator  pf  decedent, 
verlfled  an  Inrentory  includlns:  the  bank  accounts  as  belonging  to  the 
estate.  In  an  action  against  one  of  the  bai^,  plaintiff  alleged  that  the 
money  in  bank  belonged  to  decedent's  estate,  and  that  be  was  entitled  to 
It  as  admlnlrtrator.  It  also  appeared  that  platatUt  gare  an  admlnls- 
trabx-'B  honA  In  an  amoont  aaffidait  to  odt«  such  bank  aoeonnta.  SW^ 
tbat  the  evidence  was  not  mfficlent  to  estabUsb  plalntUTa  claim.  Yu 
Bnmt,  P.  J.(  dlssoitlng. 

Appeal  from  sarrogate  court,  Kew  York  county. 

Judicial  settlement  of  the  aceount  of  Bolomon  Farian,  aa  ad- 
m^iatrator  of  Charles  Wiegel,  deceased.  From  a  decree  finally 
settling  the  account  entered  on  the  report  of  the  referee,  Frederick 
W.  Wieg^  Anna  G.  B.  Wiegel,  and  Sabrina  G.  M.  F.  Hold,  heirs 
and  next  of  kin  of  intestate,  appeal.  Reversed. 

Argued  before  VAIJ  BEUNT,  P.  J.,  and  O'BBIEN  and  FOL- 
LETT,  JJ. 

Frederick  W.  Holls,  for  appellants. 
Alfred  Stockier,  for  respondent 

FOLLETT,  J.  Charles  Wiegel  died  intestate  at  the  city  of  New 
York  on  Wednesday,  March  11,  1891,  and  April  16,  1891,  respond- 
ent, claiming  to  be  a  creditor,  was  appointed  administrator  of  his 
estate  by  the  snrrogate^s  court  of  the  city  and  county  of  New  YoA. 
This  controversy  arises  over  the  title  to  98,636.29,  on  deposit  to  the 
credit  of  the  intestate  at  the  date  of  his  death  in  six  savings  banks. 
The  respondent  asserts  that  Wiegel  gave  him  these  moneys  on 
Sunday,  March  8,  1891,  during  his  last  sickness,  and  in  apprehen- 
sion of  death,  while  the  appellants,  intestate's  next  of  kin,  who  are 
resident  citizens  of  Germany,  assert  that  these  deposits  were  not 
given  to  the  respondent,  but  that  the  title  to  them  is  in  him  as 
administrator,  and  not  individually.  The  referee  appointed  to  de- 
termine the  T^hts  of  the  parties  reported  in  favor  of  the  neqmnd- 
ent,  and  his  report  was  sustained  by  the  Bnr3x>gate's  court  The 
decision  of  this  appeal  depends  upon  whether,  within  legal  rules, 
the  testimony  is  sufficient  to  suetain  the  conclusion  reached  by  the 
referee  and  the  surrogate's  court  Before  entering  upon  a  disciusioa 
of  this  question,  it  will  be  well  to  state  the  rule  of  evidence  de- 
clared by  the  courts  to  be  applicable  to  such  cases.  In  this  state 
the  rule  is  that,  while  there  is  no  presumption  of  law  or  fact 
against  a  gift,  there  is  no  presumption  of  law  or  fact  in  favor  of 
one;  and  he  who  claims  tiUe  to  property  through  a  gift  must  es> 
tablish  it  by  evidence  which  is  "clear  and  convincing,  strong  and 
satisfactory."  Devlin  v.  Bank,  125  N.  T.  756,  26  N.  E.  744^  re- 
versing {Com.  PI.  N.  Y.)  9  N.  Y.  Snpp.  530;  Ridden  v.  Thrall,  125 
N,  Y.  572-576,  26  N.  E.  627;  Lewis  v.  Merritt,  113  N.  Y.  386,  21 
X.  E.  141;  Harris  v.  Clark,  3  N.  Y.  93-121;  Bedell  v.  Carll,  33  X. 
Y.  581,  585;  Grymes  v.  Hone,  49  N.  Y.  17-23;  ScovlUe  v.  Post, 
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3  Edw.  Ch,  2033;  Pom.  Eq.  Jur.  §  1146.  This  mle  ghonld  not  be 
relaxed  in  a  case  where  the  donee  claims  the  entire  estate  of  the 
donor  to  the  exclusion  of  his  next  of  kin.  The  intestate  was  a 
Gmnan  br  birth,  and  a  tailor  by  trade,  and,  after  working  for 
a  few  years  In  Paris,  France,  came,  in  1870,  to  the  city  of  New 
York,  where  he  resided  until  he'  died.  In  1871  he  began  work- 
ing at  hijB  trade  for  the  donee,  a  merchant  tailor,  and  continned 
in  his  employ  until  his  lost  sickness,  tn  March,  1891.  He  was 
never  married,  and,  so  far  as  is  known,  had  no  rdatires  in  America. 
In  the  early  part  of  his  service  for  the  donee  he  roomed  for  several 
years  in  his  honse,  and  afterwards  slept  for  some  yeais  in  his  shop; 
but  in  December,  1890,  he  took  a  room  at  Ko.  421  Sixth  street,  a 
house  k^t  by  Kirs,  fix,  where  he  remained  nntil  Sunday,  March 
8,  1891,  when  he  was  removed  to  Mt  Binai  Hospital,  where  he 
died.  The  foregoing  circumstances  are  ertabli^ed  by  undispul;^ 
testimony,  and  afford  about  the  Ii^onnation  given  in  respect 
to  the  decedent  and  his  mode  o<  life.  The  donee  and  his  wife 
testified  that  on  Hiursday,  March  5,  1891,  the  donor  was  taken  ill, 
and,  on  the  advice  of  the  donee's  wife,  left  the  shop,  and  went 
to  his  lodgings.  On  Friday  and  Batnrday  Mrs.  Farian  visited 
him  at  his  lodgings,  and  on  Saturday  found  him  no  better,  and 
advised  him  to  go  to  the  Mt  Binai  Hospital,  to  which  he  had 
previous  expressed  a  desire  to  be  taken  in  case  oi  sickness.  Mrs. 
Farian  testified  that  about  10  a.  m.  Sunday,  March  8th,  she  and 
her  husband  drove  to  the  donor's  lodgings  for  the  purpose  of  tak- 
ing him  to  the  hospital.  They  found  him  in  bed,  and  at  first  he 
seemed  reluctant  to  go  to  the  hospital,  but  soon  consented,  and 
she  left  the  room  whUe  he  dressed,  with  the  aid  of  her  husband. 
When  the  intestate  was  nearly  dressed,  her  husband  called  her, 
and  she  reentered  the  room  just  as  the  donor  was  putting  on  his 
coat,  when,  according  to  her  testimony,  the  following  occurred: 

**Q.  Then  what  happened  there?  A.  Then  he  to  my  husband,  'Mr. 
nuHan^  I  think  I  am  a  very  sfck  man.'  He  said  this  in  German.  He  put  his 
hand  In  his  pocket  Mr.  Holls:  Tell  what  he  said  In  Bngllsh,  and  give  the 
worda  in  German  afterwards.  A.  *Mr.  Farian.  I  am  a  very  sick  man,  and 
you  always  have  been  very  good  to  me.'  Putting  his  hand  In  his  podiet,  he 
handed  my  husband  a  package,  and  he  said,  'If  I  should  die,  all  the  money 
in  bank  belongs  to  you,'  and  then  we  opened  the  door,  and  wont  dow-n 
■talrs  to  the  carriage.  Q.  And  yonr  husband  had  these  bank  books?  A.  My 
husband  took  the  package,  and  pat  it  In  his  pocket  Q.  How  were  these 
bank  books  wrapped?  A.  Wraj^ed  up  In  a  newspaper,  with  a  piece  ot 
twine  around  It" 

Thereupon  the  donor  and  donee  entered  the  carriage,  and  were 
driven  to  the  hospital,  at  which,  three  days  afterwards,  the  donor 
died.  When  Mr.  Farian  returned  to  his  home,  tiie  package  which 
the  intestate  had  delivered  to  him  was  opened,  and  found  to  con- 
tain six  savings  bank  books  wherein  the  money  in  dispute  was 
credited.  The  foregoing  constitutes  all  of  the  evidence  which  tends 
to  establish  a  gift  of  the  deposits.  On  the  16th  of  March,  1891, 
Mrs.  Farian  m;tde  an  afHdarit,  in  which  she  stated — 

fTtaat  she  was  present  at  421  Sixth  street  city  of  New  Tork,  on  Sunday. 
Umx^      1881t  when  ber  husband  and  hoselt  came  to  take  said  Wl^iel  to 
v.28N.v.8.no.l — 7 
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the  Mt  Snal  Hospital,  and  seen  tbe  said  Cbarles  WIegel  hand  her  tmsband 
six  savin jf8  bonk  books,  and  heard  said  WIegel  tell  her  hosband  that  he  was 
a  very  sick  man,  and  that  If  he  should  die  all  that  was  In  the  bank  he  would 
give  to  her  husband,  as  he  had  no  relatlTes  living,  as  he  knew;  that  de- 
ponent  and  her  husband  had  taken  care  of  him,  and  been  good  friends  to 
him,  and  that  he  wanted  Um  and  bis  wife  fo  have  wliat  little  he  had  saved, 
if  he  should  die." 

On  the  16th  of  April,  1891,  the  donee  was  appointed  sole  admin- 
istrator of  the  intestate's  estate  and  on  September  23^  1891,  he  veri- 
fied, and  thereafter  filed  in  the  aorrogate'B  office,  an  inventory,  in 
which  he  included  the  accounts  in  the  six  sa^ngs  banks  as  bang- 
ing to  the  estate  Five  of  the  banks  paid  their  deporats  to  the 
administrator,  and,  under  some  arrangement,  the  amounts  were  de- 
posited with  the  State  Trust  Company;  but  the  German  Savings 
Bank  refused  to  pay  the  amount  to  the  credit  of  the  intestate,  and 
April  30,  1891,  Mr.  Parian,  as  administrator  of  the  estate  of  the. in- 
t^ttate,  brought  an  action  against  the  bank  in  the  supreme  court 
to  recover  the  amount  to  the  credit  of  the  decedent.  It  was  al- 
leged in  the  complaint,  which  was  duly  verified  by  Farian,  that  the 
money  belonged  to  the  estate  of  the  bitestate,  and  that  h^  as  ad- 
ministrator, was  entitled  to  recover  it  We  do  not  think  tbe  evi- 
dence by  which  the  gift  is  sought  to  be  established  Is  "clear  and 
convincing,  strong  and  satisfactory."  All  of  the  testimony  tending 
to  support  the  gUH;  was  given-  by  the  donee's  wife,  and,  while  she 
had  no  present  legal  interest  in  establishing  it,  experience  has 
shown  that  the  interest  of  a  loyal  wife  in  the  affairs  of  her  hus- 
band iB  as  intense  as  his  own,  and  quite  as  likely  to  warp  her  judg- 
ment and  accuracy  when  testifying  in  his  behalf  as  is  the  legal  in- 
terest of  the  husband  to  warp  his  judgment  when  testifying  in  his 
own  interest.  Besides  the  fact  that  the  title  by  gift  is  supported 
only  by  a  witness  who  has,  in  all  senses  except  the  1^^  one,  a 
strong  interest,  there  are  circumstances  of  great  probative  force 
which  render  tbe  testimony  of  the  wife  improbably  or,  at  least,  far 
from  satisfactory  and  convincing.  The  record  shows  that  Farian 
gave  an  administrator's  bond  in.  the  penalty  of  f 16,000,  which,  pre- 
sumptively, is  twice  the  value  of  the  estate  as  stated  by  ihe  peti- 
tioner in  his  apidication  for  letters.  Code  Giv.  Proc  §  2664.  In 
the  '^rue  and  perfect  inventory  of  all  the  goods,  chattels,  and  credits 
of  such  •  *  •  intestate,"  made,  verified,  and  filed  by  the  admin- 
istrator (Mr.  Farian)  pursuant  to  article  1,  tit.  2,  c.  6,  pt.  2,  of  the  Be- 
vised  Statutes,  (then  in  force,)  it  was  stated  that  the  simis  to  the 
credit  of  the  intestate  in  the  six  savings  banks  belonged  to  his  .es- 
tate, and  in  the  action  brought  by  Farian  as  administrator  against 
the  German  Savings  Bank,  he  swore  in  the  verified  complaint  that 
the  deposit  belonged  to  the  estate.  These  oaths  were  not  the  un- 
advised acts  of  a  person  unacquainted  with  his  legal  rights,  for 
Farian  testified  that^  as  soon  as  he  heard  of  the  intestate^a  death, 
and  before  he  was  buried,  he  consulted  with  Hones,  an  attorney 
and  counselor  of  the  courts  of  this  state,  who  agisted  in  obtaining 
letters  of  administration,  in  making  the  inventory,  and  who  b^an 
the  action  in  the  supreme  (»>urt  against  the  German  Savings  Bank. 
Aside  from  the  d^sits  which  are  the  subject  of  this  ocmtzovn^y. 
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the  estate  of  the  intestate  anuranted  to  leas  than  $76^  and  we 
do  not  think  a  stranger  to  the  blood  of  the  intestate  should  be  al- 
lowed to  succeed  to  the  entire  estate  upon  testimony  of  the  char- 
acter which  was  offered  to  sustain  his  claim.  In  Harris  t.  Clark, 
supra,  it  was  said: 

"AsaniDlDg,  as  we  must  in  tbla  case,  that  the  draft  is  geniUne,  there  is  no 
doubt  of  the  Intention  of  Mr.  Snilth  to  give  the  money  in  question  to  his 
sister;  and  I  come  to  a  contduslon  against  her  right  with  reluctance,— a  re- 
luctance qualified,  however,  hj  the  belief  that  the  dear  policy  of  the  law  is 
against  the  encouragement  of  ^fts  of  this  nature.  Th^  are  essentially  tes- 
ttmentary.  They  are  to  take  ^ect  <Hily  In  case  of  the  testator's  death,  and 
they  are  rerocaUe  during  bis  life.  The  same  considerations  of  prudence  and 
caution  which  Induced  the  legislature  to  require  wills  of  personal  estate  to 
be  executed,  publlBhed,  and  attested  with  great  formnlity  would  seem  to 
torbid  these  informal  dlsposlUons  of  property  in  expectation  of  death.  The 
temptation  to  fraud  and  imposition  In  regard  to  these  gifts  Is  as  powerful 
and  as  dango-ous  as  In  the  case  of  wills,  and  yet  has  been  left  unchecked  and 
unregulated  by  statute;  and  they  ought  not  to  be  tolerated  by  the  courts, 
unless  they  are  attended  all  the  reqnlsites  which  the  common  law  pre- 
■dlliea  to  give  than  nSdlty." 

This  language  is  peculiarly  applicable  to  this  case.  The  intes- 
tate was  not  in  extremis  when  it  is  asserted  that  he  made  the  gift, 
but  he  had  ample  opportunity  to  express  his  intention  by  a  will, 
executed  in  accordance  with  the  laws  of  this  state.  We  are  of  the 
opinion  that  the  decree  is  not  supported  by  the  evidence^  and  that 
it  should  be  reversed,  and  a  new  hearing  had  in  the  surrogate's 
court,  with  costs  to  the  appellants  to  abide  the  event. 

(yBBIEN,  J.,  concurs. 

VAN  BBT7NT,  F.  J.  While  concurring  in  the  result  of  Mr.  Jus- 
tice FOLUSTTO  opinion,  I  canot  concur  in  the  reasons  which  he 
has  asragned  therefor.  It  is  undoubtedly  true  that,  in  order  to  sup- 
port a  gift  such  as  is  claimed  in  this  proceeding,  the  proof  should 
be  reasonably  clear  and  satisfactory;  but  the  fact  that  the  wit- 
ness by  whom  it  is  sought  to  estabUsh  the  gift  may  be  said  to  be 
interested  in  the  result  should  not  preclude  a  finding  that  the  gift 
had  been  established  by  the  evidence  of  such  a  witness.  If  the 
question  as  to  the  gift  was  being  tried  before  a  jury,  the  mere  fact 
tiiat  the  witness  proving  the  gift  was  the  wife  of  the  donee  would 
not  permit  the  court  to  take  the  question  from  the  jury;  and  if 
the  jury,  under  proper  instructions,  believed  the  wif^  and  there 
was  nothing  which  made  it  manifest  that  the  story  of  the  wife 
was  incredible,  the  verdict  could  not  be  disturbed.  So,  in  the  case 
at  bar,  the  mere  fact  that  the  respondent  sought  to  establi^  the 
gift  by  the  testimony  of  his  wife  did  not  prevent  a  finding  in  his 
favor,  notwithstanding  that  she  may  have  had  a  lai^e  interest  in 
his  Buccess.  Upon  an  examination  of  the  evidence  In  this  cas^  it 
seems  to  me  that  the  wife  is  singulariy  supported  hj  the  affidavit 
which  she  made,  and  which  it  is  claimed  upon  the  part  of  the  ap- 
pellants is  a  contradiction  of  her  testimony  in  this  proceeding. 

It  is  further  insisted  that  the  conduct  of  the  respondent  in  pla- 
cing in  the  inventory  the  subject-matter  of  the  gift  which  is  claimed 
in  this  proceeding,  also  tends  to  weaken  the  testimony  which  was 
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given  in  support  thereof.  It  appears  from  the  evidence  that  the 
respondent  consulted  an  attorney.  What  advice  the  attorney  gave 
we  do  not  know,  but  thereafter  the  respondent  and  wife  made  the 
afiQdarit  referred  to,  and  the  money  in  hank  was  included  in  the 
inventory,  which  inventory  was  sworn  to  by  him.  Now,  the  fair 
inference  to  be  drawn  from  these  facts  is  that  the  respondent  was 
advised  that  the  facts  which  are  now  claimed  to  have  constituted 
a  gift  of  the  moneys  in  bank  were  not  sufficient  to  transfer  the  title, 
and,  this  being  the  condition  of  mind  <^  these  parties,  the  affida* 
Tito  in  qnestion  were  sworn  to  by  the  respondent  and  his  wtfe.  In 
her  affidavit  she  says  that  she  saw  the  deceased  hand  her  husband 
six  savings  bank  books,  and  heard  him  tell  her  husband  that  he 
was  a  very  sick  man,  and  that  if  he  should  die  all  that  was  in  the 
bank  he  would  give  to  her  husband,  as  he  had  no  relations  living 
as  he  knew;  that  deponent  and  her  husband  had  taken  care  of 
him,  and  had  been  good  friends  to  him;  and  that  he  wanted  him 
and  his  wife  to  have  what  little  he  had  saved,  if  he  should  die. 
This  affidavit  was  made  at  a  time  when  these  parties  evidently  be- 
lieved that  sndi  a  transaction  was  Insufficient  to  transfer  the  title. 
The  only  variation  from  this  story  in  the  evidence  she  gave  upon 
the  stand  perhaps  is  the  ftdlure  to  identity  the  books  as  clearly  as 
they  are  in  the  affidavit,  and  the  testifying  to  the  statement  of  the 
deceased  that  the  witness  and  her  husband  had  taken  care  of  the 
deceased,  and  been  good  friends  to  him,  and  that  he  wanted  him 
and  his  wife  to  have  what  little  he  had  saved,  if  he  shoidd  die. 
This  variation  was  entirely  immaterial,,  because  it  is  manifest,  tak- 
ing the  whole  statement  together  as  contained  in  the  affidavit,  that 
the  gift  was  to  be  to  the  husband;  and  that  the  statement  that 
the  deceased  wanted  l&m  and  his  wife  to  have  -what  little  he  had 
saved  applied  to  the  assumption  upon  the  part  of  the  deceased  that 
the  wife  would  enjoy  what  was  given  to  her  husband.  It  seems 
to  me  that  if  the  wife  was  a  credible  witness  her  evidence  could  be 
and  was  sufficient  to  make  out  a  complete  gift  causa  mortis.  The 
result  of  holding  that  such  a  gift  cannot  be  predicated  upon  the 
testimony  of  the  wife  is  adding  a  new  rule  to  the  law  of  e\idence, 
viE.  that  to  establish  a  fact  in  ref^nce  to  a  gift  causa  mortis  evi- 
dence of  parties  entirely  indifferent  is  necessary.  But  I  think, 
however,  that  upon  the  proof  as  it  stands  there  was  one  fact  which 
was  Insuffieiendy  established;  and  that  is  that  the  bank  boolu 
which  are  now  claimed  by  the  husband  were  all  handed  over  to 
him  at  the  time  testified  to  by  the  wife.  All  that  she  saw  was  a 
package  which  the  husband  put  in  his  pocket,  and  she  did  not  see 
what  she  supposed  to  be  that  package  for  hours  thereafter,  and  it 
was  then  in  her  husband's  possession,  and  he  opened  it,  and  showed 
to  her  some  bank  books.  But  there  is  no  evidence  that  she  ever 
th«i  knew  how  many  there  were,  or  that  they  were  the  bank  books 
in  qnestion;  and  there  was  ample  opportunity  upon  the  part  of  the 
hosband  to  put  into  that  package  anything  he  pleased;  and  as  a 
result  the  probative  force  of  the  testimony  of  the  wife  was  fatally 
defective  in  her  not  being  able  to  identify  that  which  was  handed 
to  the  husband  at  the  time  of  the  alleged  gift,  and  for  this  reason  it 
seems  to  me  the  gift  was  not  established. 
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(Snpreme  Court,  General  Tma,  Flnt  DepartmeBt   Ifarcb  16,  1S&4.) 

LaJICKNI — iLTlDKItCE. 

On  a  trial  tor  laremr  It  appeared  tbat  about  three  hoars  after  defendant 
examined  the  goods  aUeged  to  kara  been  stolai.  whldi  wore  exposed  for 
saJle,  it  was  d^corored  ttiat  they  were  gone.  Whm  defendant  was  ar^ 
rested  he  attempted  to  escape.  The  goods  were  never  found  or  traced  to 
the  poBsesslon  of  defendant,  and  ft  appeared  that  other  persons  bad  been 
in  the  room  where  the  goods  were  on  the  day  of  their  dlsappearanca 
Held  not  soffldoit  to  sustain  a  conviction. 

Appeal  from  court  of  general  sessionB,  Kew  York  county. 

Harry  Gillette  was  convicted  of  grand  larceny  in  the  second 
degree*  and  sentenced  to  imprisonment  in  the  state  prison  at  hard 
labor  for  four  years  and  nine  months,  and  teom,  the  judgment  of 
conviction,  defendant  appeals.  Beveised. 

Argued  before  VAN*  BBmiT,  P.  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Alfred  Pagelow,  for  appellant 
John  D.  Idndai^,  for  the  People; 

FOLLETT,  J.  The  defendant  was  jointly  Indicted  with  Charles 
G.  Burt,  and  diarged  with  having  stolen,  on  the  2(ith  of  May,  1893, 
with  fbrce  and  arms,  a  bracelet  of  the  value  of  fSOO  and  a  finger 
ring  of  the  value  of  flSO;  the  property  of  the  .Charity  Organiza- 
tion, a  domestic  corporation.  The  defendant  demanded  and  re- 
ceived a  separate  trial,  and  was  found  guilty.  On  the  date  men- 
tioned, the  Charity  d^anization  occupied  rooms  on  the  third  floor 
of  No.  105  East  Twenty-Second  street,  in  the  city  of  New  York.  At 
this  time  the  organization  had  at  its  rooms,  on  exhibition  and  for 
sale,  a  collection  of  pottery,  vases,  crockery,  antique  jewdiy,  and 
other  artides,  called  the  ^oUy  Collection.''  On  the  day  in  question 
a  la^was  inchai^of  the  room  and  the  articles  therein  from  about 
ndoB  until  4  <^ck)dL  ki  the  afternoon,  when  die  went  home,  and 
the  room  and  its  contents  were  left  in  the  charge  of  her  Bister, 
who  continued  in  control  until  about  6  o'clock  in  the  afternoon, 
the  hour  for  closing,  when,  as  she  was  placing  the  jewelry  in  the 
safe,  she  noticed  that  the  bracelet  and  ring  were  gone,  and  she 
immediatdy  informed  the  secretary  of  the  society.  Shortly  after 
3  o'clock  in  the  afternoon,  the  defendant  and  Burt  entered  the 
room  togethtt,  examined  the  pottery,  and  were  .shown  the  brace- 
let and  ring.  They  remained  in  the  room  from  7  to  16  minutes, 
and  then  left  without  having  purchased  anything,  and  walked 
rapidly  through  the  hall,  as  one  of  the  witnesses  tested.  In  June 
(the  date  not  appearing)  Gillette  and  Burt  were  arrested  and 
taken  to  the  jKtlice  headquarters,  and  then  to  a  photographer,  and, 
while  in  his  rooiia,  the  defendant  attempted  to  escape.  The  brace- 
let and  ring  were  never  found,  nor  traced  to  the  possession  of  Gil- 
lette or  Bart  The  fact  of  the  most  probative  force  which 
tends  to  criminate  the  defendant  is  his  attempt  to  escape,  but 
this  is  hardly  sufficient  to  justify  the  convictton  under  tiie  cir- 
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cumBtances  of  this  case.  Between  the  time  when  the  defendant 
entered  the  room  and  when  it  was  closed  two  painters  were  em- 
ployed therein,  and  two  or  three  persona  entered  and  left,  but  the 
two  Bisters  testified  that  the  jewelry  was  not  again  removed  from 
the  cases  in  which  it  was  kept  Without  entering  into  a  minute 
analysis  of  the  testimony,  we  are  of  the  oi^nion  that  it  is  insnffl- 
cient  to  justify  a  conviction,  and  that,  unless  further  incriminat- 
ing facts  can  $e  proved,  the  defendant  should  be  dischai^ed.  The 
judgment  should  be  reversed,  and  a  new  trial  granted.  All  concur. 


(76  Huu.  45&) 

NOLAN  v.  BOCKAWAT  PABK  IMP.  GO.,  Limited. 

(Supreme  Court,  Oeneral  Term,  First  Department   March  1ft,  1804.) 

RiPARiAiT  Rights  —  Right  to  Land  between  High  awo  IjOw  Water  Marks. 
The  owner  of  land  bounded  by  tide  water,  to  whom  the  state  hnd 
KTanted  tbe  adjoining  land  below  high-water  mark  and  extending  some 
distance  Into  the  water,  Is  entitled  to  the  exclnslve  possession  of  the 
land  below  higb-water  mark,  and  may  exclude  persons  from  enterliif; 
tbnreon. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Thomas  Nolan  against  the  Eockaway  Park  Improve- 
ment Company,  Limited,  to  recover  damages  for  assault  and  bat- 
tery committed  by  employes  of  defendant.  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes,  defendant  appeals.  Be- 

Argued  before  VAN  BBUKT,  P.       and  aSBIEN  and  FOL- 
LETT,  JJ. 
William  J.  Kelly,  for  appellant. 
Stephen  C.  Baldwin,  for  respondent. 

FOIiLETT,  J.  This  action  was  brought  to  record  damages  for 
an  assault  and  battery  committed  by  two  employes  of  the  defend- 
ant The  answer  is  "molliter  manus  imposuit," — tliat  defmdant 
was  the  owner  of  a  beach  whereon  the  plaintiff  was  trespassing, 
and  that  its  employes  used  no  more  force  than  was  uecessary  to 
prevent  him  from  continaing  his  trespass.  Since  August  5,  1889, 
the  defendant  has  been  the  owner  in  fee  and  in  possession  of  21 
acres  of  upland  at  BocluLway  Beach,  in  the  town  of  Hempstead, 
which  is  4,331.  feet  wide  east  and  west,  and  is  bounded  on  the  south 
by  the  Atlantic  ocean.  April  26,  1890,  the  state  of  New  York, 
by  its  letters  patent,  granted  to  the  defendant  about  100  acres 
of  land,  bounded  on  the  nortb  by  the  south  line  of  the  piece  of  land 
first  mentioned,  and  extending  south  below  low-water  mark,  and 
into  the  Atlantic  ocean.  It  appears  by  undisputed  evidence  that 
the  defendant  need  the  upland  as  a  place  of  recreation,  and  the 
beach  as  a  bathing  place  for  its  guests.  On  the  25th  of  July,  1891 , 
the  plaintiff  entered  upon  the  beach,  and  was  walking  between 
high-water  and  low-water  mark,  when  he  was  ordered  away 
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the  defendant's  employea,  and,  on  refusing  to  go,  he  was  ejected 
bj  theuL  The  court,  in  submitting  the  question  of  the  plaintiff's 
right  to  enter  on  the  beach,  charged  that  "in  Ms  [plaintiff's]  en.ry 
upon  the  beach  between  high  and  low  water  mark  [he]  was  merely 
enjoyii^  and  proposing  to  pursue,  his  strict  legal  right.  He  had 
a  right  of  passage  along  the  beach  between  high  and  low  water 
mark,  and  neither  this  defendant  nor  the  defendant's  servants  had 
ai^  legal  right  to  interrupt^  obatraet,  or  torn  him  therefrom."  To 
thiis  instruction  the  d^ent^nt  excepted,  and  asked  the  court  to 
charge  the  converse,  which  request  was  refused,  and  an  exception 
taken.  In  giving  this  InBtruction,  and  in  refusing  the  one  asked 
by  the  defendant,  the  court  erred.  At  common  law  the  owner  of 
land  bordering  on  the  ocean  has  a  legal  right  to  possess  and  occupy 
the  land  between  high  and  low  water  mark,  subject,  however,  to 
the  right  of  the  state  and  of  the  United  States  to  lake  the  land 
for  its  own  use,  or  to  authorize  it  to  be  taken  by  a  corporation  for 
public  use,  and  also  subject  to  the  right  of  the  public  to  use  it  in 
aid  of  navigation.  The  adjoining  owner  may  occupy  to  low-water 
mark  for  the  purpose  of  gathering  seaweed  or  building  wharves, 
or  for  any  private  purpose  not  inconsistent  with  the  rights  of  the 
public.  l»eople  v.  Tibbetts,  19  N.  Y.  523;  East  Haven  v.  Heming- 
way, 7  Conn.  18G-203;  Blundell  v.  Catterall,  5  Barn.  &  Aid.  268. 
This  legal  right  of  the  adjoining  owner  is  a  sufficient  title  to  en- 
able him  to  maintain  ejectsnent  against  an  intruder  upon  lands 
between  high  and  low  water  mark,  when  the  lands  above  and  be- 
low are  embraced  in  the  same  action,  and  are  recovered  in  the 
same  judgment  IXichols  v.  Lewis,  15  Conn.  137;  Jackson  v.  But>l, 
9  Johns.  298;  Jackson  v.  May,  16  Johns.  184;  People  v.  Mauran, 
5  Denio,  389;  Brown  v.  Gralley,  Lalor  Supp.  308.  In  addition  to 
the  common-law  right  of  the  defendant  in  this  beach,  it  had  an 
absolute  grant  from  the  state  of  the  land  below  high-water  mark, 
and  extending  some  distance  into  the  ocean,  subject  only  to  the 
following  limitation : 

"Excepting  and  reserrlog  to  all  and  every  the  said  people  the  full  and  free 
right,  liberty,  and  privilege  of  entering  upon  and  using  all  and  every  part  of 
the  above-descrit>ed  premises  In  as  ample  a  manner  as  they  might  have  done 
had  this  power  and  authority  not  been  given,  until  the  same  shall  have  l>et>n 
actually  appropriated  and  applied  to  the  par  poses  of  commerce  by  erecting 
a  dock  or  dodca  thereon,  or  for  the  beneficial  enjoyment  of  the  same  by  the 
adjacent  owner." 

It  appears  that  the  defendant  had  erected  a  pier  and  dock  on 
the  land  granted  to  it  by  the  state,  and  used  the  beach  as  a  bath- 
li^  place  in  connection  with  its  upland,  thus  applying  the  land 
granted  by  the  state  to  the  '^beneficial  enjoyment  of  the  adjacent 
owner;*'  and  the  position  that  grantees  who  are  in  possession  of 
and  using  the  subject  of  the  grant  have  not  the  right  to  exclude 
persons  entering  thereon  for  their  own  pleasure,  or  to  gratify  their 
curiosity,  cannot  be  maintained.  Buch  a  rule  would  be  destructive 
of  many  valuable  rights  acquired  in  the  navigable  waters  adjacent 
to  the  maritime  cities  of  this  state.  It  is  sought  to  maintain  this 
juc^pnent  on  the  theory  that  the  plaintiff  entered  on  the  boidt 
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for  tiie  pi)i^M>fle  of  servii^  a  summoDB  and  complaiBt  on  one  cl 
the  defendant's  employes.  It  is  a  suflicient  answer  to  this  positioa 
that  the  plaintiff's  right  to  enter  on  the  premises  was  not  placed 
on  that  ground  bj  the  court;  and,  besides,  the  plaintiff,  at  the 
tim«  of  entering,  did  not  assert  his  r^bt  to  enter  for  that  purpose, 
but  insisted  that,  aa  one  of  the  public,  he  had  the  absolute  l^al 
r^ht  to  enter  at  his  own  will  and  pleasure;  and  further,  though  tbe 
plaintiff  had  abundant  opportunity  to  serve  a  summons  and  com- 
plaint,  he  made  no  attempt  to  do  so.  The  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  ap- 
pdlant  to  abide  the  event  All  concur. 


(76  Hun,  444.) 

BOBBSON  v.  CENTRAL  E.  B.  OF  NEW  JEBSBT. 

(Supreme  Oonrt,  General  Term,  First  Department.    Mareb  16.  1894.) 

1.  FOR&iQN  Corporations— Actions— CoNTBACT  Made  within  the  State. 

An  afn*eement  made  In  New  York  to  render  services,  though  it  does 
not  fix  the  price,  la  nevertheless  a  contract  within  Code  Civ.  Proc.  fi  1780. 
providing  that  an  action  against  a  foreign  corpwatiui  may  be  maintained 
for  breach  of  a  contract  made  within  the  state. 

Z.  Same— RioiiT  to  Plead  Statute  of  Limitations. 

In  au  actttm  In  New  York  against  a  for^gn  corporation,  defendant  can- 
not plead  New  Y(»rk  statute  of  Umltatloiis. 

&  BaHB— PLBADQfO  FoRElOH  STATUTE. 

In  an  action  against  a  foi'tign  ccxporatton,  wha*e  the  answer  alleges 

that  the  cause  of  action  "did  not  accrue  within  six  years  before  the  com- 
mencement of  this  action,"  it  Is  not  sufflcient  as  a  plea  of  the  statute 
of  iimltutlons  of  defendant's  habitat,  but  the  answa-  should  set  out  the 
statute,  or  the  aubstance  of  It,  or  make  a  propo-  rtfemoe  to  It 

4.  PlBADINO — AUENDMEST. 

Where  an  answer  does  not  sufficiently  plead  the  statute  of  limitations 
of  a  forelKn  state,  it  cannot  be  amended  so  as  to  plead  such  statute,  as. 
tbat  would  introduce  a  new  defena& 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  M.  Bobeson  against  the  Central  Bailroad  of 
Nevf  Jersey.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  plaintiff  Is  a  resident  citizen  of  New  Jersey,  and  an  attorney  and 
counselor  of  the  courts  of  tliat  state  and  of  the  supreme  court  of  the  United 
States.  The  defmdant  la  a  corporation  of  that  state,  but  for  many  y^r» 
has  had  an  office  for  the  transactlcm  of  business  In  the  city  of  New  York^ 
which  was  the  office  of  its  president,  and  the  place  whore  all  the  meetings  or 
its  boord  of  directors  were  held.  On  the  20th  of  May,  1883,  the  defendant 
lensed  Its  railroad  and  leased  lines  to  the  Philadelphia  &  Reading  Ralhroad 
Company  for  990  years,  for  a  yearly  rental,  payable  quarterly,  sufficient  to 
enable  the  lessor  to  pay  Its  fixed  charges;  the  interest  on  Its  liabilities,  whicU 
were  upwards  of  $50,000,000;  6  per  cent,  annually  on  its  capital,  amount- 
ing to  118,563,200;  and  $18,000  annually  to  enable  it  to  maintain  its  organi- 
Eation.  In  June,  1884,  the  lessee  being  Insolvent,  a  receiver  of  It  was  ap- 
pointed the  drcjlt  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  who  ^tered  Into  possession  and  control  of  its  property.  On 
the  1st  of  December,  1884,  the  lessee  made  default  In  the  paymi>nt  of  the 
quarter's  rent  due  on  that  day,  and  it  became  necessary  for  the  lessor  to 
obtain  possession  of  Its  rnnd  and  of  Its  Income,  so  as  to  enable  it  to  disi-hnrge 
Its  oUigations  to  its  creditors,  and  to  pay  the  taxes  levied  upon  Its  property. 
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On  tlie  12th  of  0ecember,  18S4,  «t  a  meetliiff  «f  the  defendant^i  tioud  ot 

directors,  and  on  the  28th  of  January,  3885,  at  a  like  meetiug  of  said  board, 
the  defendant's  president  was  authorized  to  employ  counsel  to  protect  the 
Interesta  of  the  corpcn^tlon  arising  out  of  the  breach  of  the  lease,  and  also 
to  contest  Its  liabUlty  for  taxes  under  the  law  of  tiie  state  of  New  Jersey 
passed  April  10,  1884.  The  referee  finds  that  in  Dec»aber,  1884,  the  plain- 
tiff and  defendant,  through  Its  president,  entered  Into  a  contract  at  the 
office  of  the  defendant.  In  the  city  ot  New  York,  by  which  the  plaintiff  was 
retained  to  raider  professional  services  for  the  defendant  In  securing  the 
possession  vt  Its  road,  and  defeating  the  taxes  under  the  law  mentioned. 
The  referee  finds  that  thereafter,  and  before  Jnne  1,  1886,  the  plaintiff,  at 
the  defendant's  request,  rendered  profes^onal  services  for  It,  at  the  city  of 
New  York  and  elsewhei*e,  in  proceedings  to  obtain  repossession  of  defend- 
ant's property  leased  to  the  PhUad^phia  &  Reading  Railroad  Company,  and 
In  cM-tain  proceedings  before  the  board  of  tax  assessors,  the  supreme  court 
of  the  state  of  New  Jersey,  and  the  court  of  errors  of  that  state,  in  opposi- 
tion to  the  taxation  of  tbe  defendant  under  the  act  of  April  10,  1881.  The 
ref^ee  finds  that  under  the  retainer  the  plaintiff  rendered  professional  serv- 
ices of  the  valne  of  $16,000,— $10,000  being  tbe  value  of  his  services  rendered 
In  obtaining  possession  of  the  defendant's  propwty,  and  $5,000  tbe  value  of 
his  s^Tloes  rendered  in  resisting  the  taxes,— and  that  $4,000  has  been  paid 
on  acconnt  of  his  services.  The  referee  directed  a  Judgment  In  favor  of  the 
plaintiff  for  the  remaining  $11,000,  with  Interest  from  April  8, 1802,  the  date 
when  this  action  was  begun. 

Argued  before  VAN  BBUVT,  P.  J.,  and  O'BBIEK  and  FOLLETT, 
JJ. 

Bobert  W.  De  fVtrest^  for  appeUant 
George  H.  Adama,  tor  respondent 

FOIiLETT,  J.  The  defendant  concedes  tliat  It  employed  the 
plaintiit  to  conduct  legal  proceedings  to  recover  possession  of  the 
property  leased  by  it  to  the  Philadelphia  &  Beading  Bailroad  Com- 
pany, the  defaulting  leasee.  The  value  of  these  services  the  de- 
fendant ought  to  pay.  The  defendant  answers  that  f4,000,  which 
the  plaintiff  admits  he  received,  is  an  adequate  compeuBation  for 
the  services  rendered  in  recovering  possession  of  the  property.  The 
learned  and  experienced  referee  fotmd  that  these  services  were 
worth  f 10,000,  which  left,  after  deducting  the  payments,  f6,000  doe 
and  unpaid.  The  valuation  of  the  plaintiff's  services  by  the  referee 
is  certainly  not  excessive,  in  view  of  the  s^rrices  proved  to  have 
been  rendered,  the  value  of  the  subject-matter  of  the  litigation 
(about  970,000,000),  and  the  eminence  and  experience  of  the  plain* 
tiff.  The  defense  of  payment  for  these  services  was  not  sustained 
by  the  evidence,  as  the  referee  well  found. 

The  defendant  also  asserts  that  the  courts  ot  this  state  are  with- 
out jurisdiction  of  the  subject-matter  of  the  action.  The  referee 
found  that  the  contract  under  which  the  services  were  rendered 
was  made  in  the  state  of  New  York,  and  that  part  of  the  services 
were  rendered  in  this  state,  which  brings  the  case  within  section 
17S0  of  the  Code  of  Civil  Procedure;  There  is  no  merit  in  the  con- 
tention that,  because  the  price  of  the  services  to  be  rendered  under 
the  contract  made  in  this  state  was  not  fixed  by  It,  there  was  no 
contract,  within  the  meaning  of  the  section  of  the  Code  last  men- 
tioned. The  complaint  contains  but  one  count  or  cause  of  action 
for  tbe  recovery     all  the  services  render^  by  the  j^ntifl.  The 
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defradantt  witiiont  moving  to  have  what  it  claims  to  be  two  Bo- 
rate causes  of  action  separately  stated,  answered,  and,  among  other 
defenses,  averred  ^'(6)  that  the  alleged  cause  of  action  stated  in  the 
complaint  herein  did  not  accrue  within  six  years  before  the  com- 
mencement of  this  action."    The  defendant,  being  a  foreign  cor- 
poration, cannot  avail  itself  of  the  statute  of  limitations  of  this 
state.    Olcott  v.  Railroad  Co.,  20  N.  Y.  210;  Rathbun  v.  Railway 
Co.,  50  N.  Y.  656;  Boardman  v.  EaUway  Co.,  84  N.  Y.  157;  Mallory 
V.  Railroad  Co.,  *42      Y.  354.    The  statute  of  limitatiouB  of  the 
state  of  New  Jersey  is  not  referred  to,  or  legally  pleaded,  in  the  an- 
swer.   The  statute,  or  the  substance  of  it,  should  have  been  set 
forth,  or  it  should  have  been  referred  to  by  the  date  of  its  enact- 
ment, or  by  some  reference  to  the  Public  Statutes  of  that  state. 
In  this  answer  there  is  no  reference  to  the  statute  of  limitations  of 
the  state  of  New  Jersey,  nor  is  there  any  allegation  in  it  that  there 
is  a  statute  on  that  subject  in  that  state.    The  answer  was  insuf 
ficient  to  raise  this  question.   Van  Santv.  PI.  (Moak's  Ed.)  208; 
Boone,  Code  PL  §  29,  and  cases  cited;  Bliss,  Code  PI.  §§  184-304. 
The  learned  counsel  for  the  defendant  ineistB  that,  if  the  New  Jer- 
sey statute  was  not  well  pleaded,  the  referee  should  have  allowed 
the  answer  to  have  been  amended.    This  would  have  introduced 
a  new  defense,  which  was  beyond  the  power  of  the  referee.  Riley 
V.  Corwin,  17  Hun,  597;  Case  v.  Bridge  Co.  (Super.  N.  Y.)  11  N.  Y. 
Supp.  724;  Code  Civ.  Proc.  §  1018,  and  cases  cited.    But,  assum- 
ing that  the  New  Jersey  statute  of  limitations  is  well  pleaded,  we 
think  the  defendant  failed  to  establish  this  defense.  November 
7,  1885,  the  defendant  drew  its  check  to  the  order  of  the  plaintiff 
for  $1,500,  which  the  plaintiff  received  and  receipted  for  on  the 
9th  of  the  same  month,  and  on  the  2d  of  April,  1880,  the  defendant 
drew  to  the  order  of  the  plaintiff  a  check  for  92,600,  which  was 
mailed  to  the  defendant  at  Washington.   The  date  when  this  check 
was  mailed  by  the  defendant  to  the  plaintiff  does  not  appear,  nor 
does  it  appear  when  the  plaintiff  received  it,  nor  when  it  was  paid. 
Both  of  these  checks  wei-e,  as  is  claimed  by  the  defendant,  paid  on 
account  of  the  proceedings  taken  to  recover  possession  of  the  de- 
fendant's property.    If  the  last  chieck  were  received  by  the  plain- 
tiff snbseqnent  to  April  8,  1880,  the  action  was  brought  within  six 
years  from  the  date  of  the  last  payment,  and  the  statute  <A  limita- 
tions had  not  applied,  as  a  bar.    The  statute  of  limitations  Is  an 
affirmative  defense  which  must  be  proved  by  the  pleader. 

The  proceedings  to  recover  possession  of  the  leased  property  from 
the  Philadelphia  &  Reading  Railroad  Company  were  begun  March 
24,  1885,  and  the  final  order  was  entered  April  6,  1886,  when  the 
defendant  claims  the  plaintiff's  retainer  in  this  matter  terminated; 
but  the  evidence  is  that  in  May  and  June  f<dlowing  the  plaintiff 
had  consultations  with  the  directors  and  officers  of  the  d^eudant 
with  reference  to  the  matter.  The  plaintiff  appeared  before  the 
tax  commissionera  December  15,  1884,  and  argued  the  appeal  in 
May,  1886,  before  the  court  of  errors.  The  referee  found  that  the 
plaintiff  rendered  services  under  his  general  retainer  between  De- 
cember 1,  1884,  and  June  1,  1886,  and  there  is  no  finding,  or  any 
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request  to  find,  that  serrlcee  were  not  rendered  within  six  yean 

prior  to  the  commencement  of  the  action,  except  the  referee  was 
requested  to  find  that  the  services  in  the  proceedings  to  recover  pos- 
session of  the  property  ended  April  6,  1886.  The  statute  of  limita- 
tions did  not  begin  to  run  on  the  demands  until  the  plaintifTe  serv- 
ices were  terminated.  Bathgate  v.  Haskin,  59  N.  Y,  533;  Mygatt 
r.  Wilcox,  45  N.  Y.  306.  As  before  stated,  the  defendant  made  no 
attempt  to  separate  the  claim  for  the  services  rendered  for  recov- 
ering possession  of  the  property,  and  to  interpose  the  plea  of  any 
statute  of  limitations  as  a  bar  to  jdaintifrB  recovery  for  such  serv- 
iet  s. 

The  defendant  also  insists  that  the  plaintiff  cannot  maintain  this 
action  because,  under  the  laws  of  New  Jersey,  an  action  cannot 
be  maintained  for  the  recovery  of  services  rendered  by  an  attorney 
or  counselor  at  law.  The  answer  to  this  is,  as  stated  by  the 
learned  referee,  there  was  no  evidence  given  on  the  trial  as  to  what 
the  law  of  New  Jersey  was  upon  that  subject,  and  that  it  must  be 
presumed  to  be  the  same  as  tiie  law  of  the  state  of  New  York. 
There  is  no  claim  that  any  statute  of  limitations  is  a  bar  to  the 
claim  for  services  rendered  in  the  tax  proceedings.  The  defenses 
interposed  to  this  demand  are  that  the  courts  of  this  state  are  with- 
out jurisdiction;  and  that,  under  the  laws  of  New  Jersey,  counsel 
cannot  recover  for  professional  services,  and  that  the  plaintifE  was 
never  employed  by  the  defendant  to  conduct  these  proceedings. 
The  first  two  defenses  have  been  sufficiently  discussed,  and  litde 
need  be  said  on  the  merits.  The  plaintiff  testified  that  he  was  so 
emfdoyed,  and  it  was  undisputed  that  he  was  actively  engaged  as 
counsd  in  those  proceediz^  for  more  than  two  years,  and  it  is 
plain  that  he  earned  the  nun  allowed  by  the  referee.  The  only 
question  is,  which  of  the  several  railroad  corporations  jointly  inter- 
ested in  this  question  employed  the  plaintifF?  This  issue  was 
found  by  the  referee  in  favor  of  the  plaintiff,  and  upon  evidence 
which,  we  think,  is  entirely  suflicieut  to  sustain  his  conclusion. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 

(TO  Hun,  440.) 

BINaLB  et  al.  V.  WALUS  IRON  WOBKS  et  sL 

(Sapreme  Court,  General  Term,  First  Department.    March  16,  18!>4.) 

lteCHANI(»'  LiBSB— MrSBTATEMENT  OP  AMOUNT. 

A  mecbanic'B  lien  which  knowingly  and  fals^y  states  that  all  the  work 
has  been  pa:ft>nned  according  to  the  contract,  and  that  the  whcde  amotmt 
of  the  contract  price  is  do^  Is  invalid  unless  the  misstatement  Is  an  un- 
important one. 

Appeal  from  special  term.  New  York  county. 

Action  by  Jacob  Bingle  and  Geoi^  Bingle  against  the  WalUs  Iron 
Works,  impleaded  with  the  Southern  Pacific  Company.  From  n 
judgment  in  favor  of  plaintiffs  (24  N.  Y.  Supp.  757),  defendant  Wal- 
lis  Iron  Works  appeals.  Modified. 

In  1S91  the  Southern  Paclflc  Company  was  the  lessee  in  possession  of 
Pier  No.  37,  North  rlvw,  upon  which  ih^e  was  a  shed,  and  on  the  lOth 
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of  Sum,  1881,  the  o»rporatloa  entered  Into  a  wilttea  contract  with  tbe  Wallls 
Iron  Works  by  which  the  latter  agreed  to  construct  an  eztensloQ  of  said  shed 
according  to  the  speclftcntlons  contained  in  the  contract    The  first  specifica- 
tion, of  which  the  following  is  a  copy,  is  the  one  over  which  this  litigation 
arises:  "First.  That.  In  consideration  of  the  paymenta  ha«iiiafter  agrcMl 
to  be  made  by  tbe  steamship  company,  the  Iron  works  hereby  corenaiits  and 
agrees  to  construct,  deliver,  and  erect  all  the  ironwork,  and  furnish  and  put 
in  place  all  I.  C.  and  I.  X.  tin  roofing,  laid  on  rosin-sized  roof  inper,  acd 
painted  one  good  coat  below  and  two  coats  on  top,  and  seciirely  fastenoil, 
ttiat  may  be  required  for  the  extension  of  shed  on  Pier  37,  North  river,  in  the 
city  of  New  York;  and  to  make      new  openings  In  present  shed,  as  shown 
on  hlne  print  hereto  annexed,  Including  the  frames  and  doors;  said  new 
openings  bemg  two  i2)  new  gangway  openings,  as  shown  (one  on  ea.eb, 
side),  which  are  to  be  cut  In  present  shed."  For  the  performance  of  the  con- 
tract tb.e  Wallls  Iron  Woifes  was  to  recdre  ^IIJBOO,  one-half  xqran  notice  that 
it  had  shlj^ed  tbe  iron  required  for  the  piw,  and  the  remainder  on  the  per- 
forinnnce  of  tlie  contract,  which  was  to  be  completed  within  eight  weekii 
after  the  WalUs  Iron  Works  was  notified  to  begin  work.    On  the  16th  of 
Jnly,  1891,  the  WalMs  Iron  Works  entered  into  a  written  contract  with  the 
plaintiffs  under  their  firm  name  of  Jacob  Bingle  &  Son,  by  which  tbe  latt<5- 
agreed  to  construct  certain  Ironwork  required  for  the  pier  according  to 
spectflcatlons  annexed  to  and  forming  a  part  of  the  contract    One  of  th& 
specifications  Is  an  exact  copy  of  the  first  spedflcation  contained  In  the 
contract  between  tbe  Sonthem  Faclflc  Company  and  the  Wallls  Iron  Works 
above  quoted.   Fw  the  woi^  to  be  performed  by  the  plaintiffs  they  were  to 
be  paid  f3,2B9,  as  followa:  "As  and  whos  said  party  of  the  first  part  shall  re* 
celve  payments  under  Its  said  contract  for  their  work,  Including  work  done 
or  materials  furnished  under  this  contract,  It  will  pay  to  said  parties  of  the 
second  part  the  same  proportion  of  such  payment  as  the  work  of  the  parties 
of  the  second  part  included  In  tbe  estimate  upon  which  such  payment  shall 
be  mnde  bears  to  tbe  whole  amount  of  snch  estimate."   The  contract  con- 
tains a  provision  that  in  case  Jacob  lUntfe  &  Son  should  neglect  refuse, 
fall  to  employ  a  sufficient  number  of  skilled  workmen,  or  to  furnish  promptly 
the  required  materials,  or  should  neglect,  refuse,  or  fail  to  complete  the  work, 
the  Wallie  Iron  Works  might  complete  it  and  charge  the  expense  thereof 
to  the  contractors,  and  deduct  It  from  any  unpaid  balance  due  under  the 
contract    The  plaintiffs  were  to  eomiriete  their  work  within  eight  we<ik8 
after  notification  that  tbe  pier  was  ready  for  them.    October  20,  1S91.  the 
notice  was  given,  and  they  Immediately  commenced  work,  and  finished  De- 
cember 30,  1891,  something  more  than  eight  weeks  after  tbe  notification. 
November  11,  1891,  the  WaUis  Iron  Works  was  paid  by  the  Southern  Pa- 
dftc  Company  $8,780,  and  April  80,  1882,  fS,T60;  making  the  total  c<»tract 
price  of  $17,500.    On  February  16,  1892,  the  plaintiffs  filed  a  mechanlc>  lien, 
and,  on  the  lOth  of  the  same  month,  served  copies  thereof  on  the  deft'nd- 
ants.    In  the  notice  of  lien  the  claimants  asserted  that  they  had  furnUhed 
all  of  the  materials  and  performed  all  of  the  labor  required  by  their  contract, 
and  that  there  was  due  them  from  the  WalUs  Iron  Works  $3,259,  the  full 
contract  price.    It  was  also  stated  that  the  last  work  was  performtnl  and 
materials  furnished  on  or  about  January  29,  1892,    April  1,  1892.  the  Wallis 
Iron  Works  gave  a  bond,  and  procured  the  lien  to  be  discharged  from  tbe 
pier,  pnrsnant  to  the  sixth  subdivision  of  the  twenty-fourth  aectloa  of  th» 
Uen  law.    Hay  6,  1892,  this  action  was  begun. 

Argued  before  VAN  BRU^'T,  P.  J.,  and  FOLLETT,  J. 

William  Q.  Wilson,  for  appellant 
E.  L.  Oollier,  for  respondentB. 

FOUiETT,  J.  This  action  waa  brought  for  the  forecloBore  of 
the  mechanic's  lien  filed  hy  the  plaintiffs  on  the  pia,  and  the  de- 
fenses interposed  by  the  appellant  are:  (1)  That  the  |daintiifa 
refused  to  perf<nm  their  contract  according  to  its  terms,  and  that 
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tiie  WaJlis  Iron  Woito  was  compelled  to,  and  did,  complete  the 
contract  at  its  own  expense;  that  the  statement  in  the  notice 
«f  lien  filed  that  the  plaintiffs  had  performed  the  work  and  for- 
niahed  the  materials  in  accordance  with  the  contract  was  untrue; 
<3)  that  when  the  lien  was  filed,  and  when  this  aeticm  was  begun, 
the  Wallis  Iron  Works  had  received  no  payment  from  the  Southern 
Pacific  Company  for  work  done  or  for  materials  furnished  by  the 
plaintiffs.  The  court  found  "that  the  plaintiffs  did  not  make  the 
two  new  gangway  openings  in  the  old  portion  of  the  shed,  inclnding 
frames  and  doors,"  reqnirod  by  the  ^edfications  which  are  a  part 
of  the  contract.  There  seems  to  have  been  no  reasonable  ezcnse 
for  the  failure  of  the  i^aintiffs  to  do  this  wMk.  The  requirements 
«f  the  contract  are  plain  and  specific,  and  one  Gt  the  plaintiflto 
testified  that  they  did  not  perform  this  work,  but  why  they  failed 
to  do  it  6oes  not  appear.  One  of  the  plfdntiffs  testified  that  the 
cost  of  completing  the  contract  would  not  exceed  but  the  treas- 
urer of  the  iron  works  testified  that  it  cost  the  corporation  f  121.90 
to  complete  it.  The  plaintiffs  in  their  notice  of  claim  asserted 
that  they  had  performed  their  whole  contract,  and  that  there  was 
due  them  the  full  contract  price  (|3,259),  while  the  fact  was,  tm 
teatifled  to  by  one  of  the  plaintifb,  and  as  fonnd  by  the  conrt,  that 
the  contract  had  not  been  performed,  and  that  there  was  not  due 
from  the  Wallis  Iron  Works  to  the  plaintiffs  the  full  contract  price. 
A  mechanic's  lien  in  which  it  is  knowingly  and  falsely  stated  that 
all  of  the  work  has  been  performed  and  materials  furnished  pur* 
suant  to  the  contract,  and  that  the  whole  amount  of  the  contract 
price  is  due,  is  invalid,  unless  the  misstatement  is  an  unimportant 
one.  Foster  v.  Schneider,  50  Hun,  151,  2  N.  T.  Supp.  875;  Close  v. 
Clark  (Com.  PL  N.  Y.)  9  N.  Y.  Supp.  538;  Brandt  t.  Verdon  (Oom. 
PI.  N.  T.)  18  17.  Y.  Bupp.  119.  By  reason  of  the  misstatement  the 
plaintiffs  failed  to  acquire  a  valid  lien  upon  the  pier,  and  it  was 
eiTor  for  the  court  to  hold  that  a  lien  was  acquired,  and  that  the 
bond  given  to  discharge  it  might  be  enforced  By  section  15  of 
chapter  342  of  the  Laws  of  1885— the  mechanic's  lien  law — it  is 
provided  that,  in  case  the  plaintiff  fails  to  establish  a  valid  Hen 
under  the  act,  he  may  nevertheless  recover  in  an  action  brought 
to  foreclose  the  lien  the  amount  due  him  from  the  defendant,  the 
same  as  though  the  action  had  been  brought  on  the  contract  for 
the  recovery  of  the  contract  price.  In  the  contract  between  tiiese 
litigants  there  is  a  clause  which  provides  that,  in  case  of  the  failure 
of  the  contractors  to  perform  their  contract,  the  Wallis  Iron  Works 
might  complete  it,  and  charge  the  expense  thereof  to  the  con- 
tractors. There  is  evidence  in  this  case  showing  that  the  Wallis 
Iron  Works,  instead  of  abandoning  the  contract  and  declaring  it 
at  an  end,  gave  notice  to  the  plaintiffs  that  they  would  complete  it 
and  charge  tiiem  with  the  cost,  and  that,  in  pursuance  of  this 
clause  and  the  notice,  the  work  was  so  completed.  The  defend- 
ant, having  done  this,  was  liable  for  the  contract  price,  less  the 
sum  e^yended  by  it  in  completing  the  work,  which  is  shown  to 
have  been  f  121.90,  but,  by  an  error  in  addition,  it  was  found  by 
the  coort  to  have  been  9111.90,  an  error  of  $10  against  the  appel- 
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lant  The  court  found  that  "the  WalUji  Iron  Works  did  not  re- 
ceive any  payments  under  its  contract  with  the  Sonthmi  Pacific 
Company  for  work,  which  included  work  done  or  materials  fur- 
nished under  Its  contract  with  the  plaintifts,  nntU  April  30, 
1892."  Under  the  terms  of  the  contract  between  these  litigants, 
the  plaintifb  were  not  entitled  to  recover  any  part  of  the  con- 
tract price  until  the  Wallis  Iron  Works  had  recdred  payment 
'*for  work  done  or  materials  furnished  under  this  [plaintiffs']  con- 
tract;" but,  notwithstanding  this,  the  court  awarded  interest  on 
the  sum  which  it  found  due  from  December  30,  1891,  which  was 
error. 

The  judgment  should  be  modified  by  striking  therefrom  the  part 
thereof  which  declares  that  the  plaintiffs  acquired  a  valid  lien  by 
virtue  of  their  notice  filed;  (2)  (10,  the  error  in  addition,  should  be 
deducted  from  the  plaintiffs*  claim;  (3)  the  interest  on  f3,137.10 
should  be  allowed  from  April  30,  1892,  instead  of  from  December 
30, 1S91,— and,  as  modified,  the  jud^nient  should  be  affirmed,  with- 
out oosts. 


(7«  Him,  384.) 

In   re  NEW   YOBE  EU  BY.  OO. 
In  re  OLARKSON  et  aL 
<Snprcme  Court,  General  Term,  First  DepartokenL    March  16.  iSM.} 

L  GOHDBKHATIOK  PrOOBBDIMOB— APntAIBBMBKT. 

In  a  procaedluK  t)7  an  elevated  railroad  company  to  oMidemn  tiie  eaae- 
ments  In  a  street.  It  appeared  that  aftw  the  proceeding  was  instituted 
an  Qddltltmal  track  was  laid.  The  parties  stipulated,  and  an  order  was 
entered  accordingly,  that  the  commissioners  should  make  their  award  for 
the  entire  structure,  and  that  It  should  be  apportioned  among  the  cwlglnat 
owner  and  those  who  purchased  after  the  constimctlon  of  the  third  track. 
Geld,  that  an  award  which  disreganled  the  stipulation,  and  found  the 
damages  resulting  from  the  taking  ot  the  easements  the  third  truck 
separately,  would  be  reversed. 

t,  Bahb— Deduction  of  Past  Bbkefits. 

In  proceedings  to  cond^n  the  easements  In  a  street,  the  damages  are 
to  be  ascertained  fixing  the  present  Injury  to  the  property,  and  de- 
dncUng  tlwetrom  socb  braeflts  only  as  the  property  enjoys  at  Uie  time;. 

Appeal  from  special  term,  Kew  York  county. 

Application  by  the  New  Yorlc  Elevated  Railway  Company  to  ac- 
quire title  to  easements  in  Ninth  avenue  necessary  to  be  ttU^en  for 
^e  purpose  of  petitioner's  railroad  appurtenant  to  a  certain  lot  of 
land  on  the  southeast  comer  of  Ninth  avenue  and  Seventy-Third 
street  From  an  order  confirming  the  report  of  the  commissioners 
of  appraisal,  Charles  Buck  and  Benjamin  F.  Romaine  and  others 
(who  had  or  claimed  Interest  in  the  land  to  which  the  easements 
w^  appnrt^ant)  and  the  petitioner  appeal.  Beversed. 

Arjmed  before  VAN  BRUNT,  P.  J.,  and  (TBBIEN  and  POL- 
LETT,  JJ. 

Brainard  ToUes,  for  appellant  petitioner. 

W.  G.  Peckham,  for  appellant  Buck. 

Charles  H.  Strong,  for  appellants  Romaine  et  aL 
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O'BRIEN,  J.  This  proceeding  waa  begun  on  the  2l8t  day  of 
October,  1889,  under  the  proviriona  of  chapter  140  of  the  LawB  of 
1850,  to  acquire  title  to  tike  easements  in  Ninth  avenue  necessary 
to  be  taken  for  the  purposes  of  petitioner's  railroad  appurtenant 
to  a  certain  lot  of  land  on  the  southeast  comer  of  Kinth  avenue 
and  Seventy-Third  street,  on  which  ia  a  large  apartment  house, 
known  as  the  "Westport."  Thereafter,  and  on  December  22,  1891, 
an  order  was  entered  appointing  commismoners  to  make  the  ap- 
praisal. At  the  lime  these  pro^edings  were  instituted,  the  prop- 
erty waa  owned  by  Oharies  Buck,  and  there  were  two  tracks  in 
front  of  the  prmises.  Between  that  time  and  the  entry  of  the 
order  appointing  the  commissioners  the  property  was  transferred 
to  the  Bomaines,  and  an  additional  or  interior  track  ov  aiding  be- 
tween the  origimil  two  tracks  waa  constructed  f^r  use  of  express 
trains  in  passing  the  Seventy-Second  street  station.  By  stipulation 
between  the  parties,  it  was  agreed  that  the  third  track  and  track 
walks  should  be  included  in  the  award  to  be  made  by  the  com- 
missiouera,  which  was  to  be  divided  between  Buck  and  the  Bo- 
maines in  the  proportion  of  two-thirds  to  Buck  and  one-third  to  the 
Bomainesj  in  accordance  with  an  arranganent  made  between  them. 
The  atipnlation  between  the  parties,  among  other  things,  provided 
as  follows: 

"(1)  That  the  petitloA  add  Judgment  of  condemnation,  and  the  order  ap- 
poIntiDff  commlssionera,  be  deemed  amended  so  as  to  Include  the  said  addi- 
tional stmctnrea  herelnttefore  described,  and  an  order  to  that  effect  m&y  be 
entered  hy  any  party  without  farther  notice.  (2)  That  the  commls8l(Him 
make  their  a-jrard  as  tor  the  entire  Btructnre  as  It  actually  ezlats  at  the 
date  of  this  atlpnlatlcni.  Inclndlng  both  the  structure  described  in  the  wlg- 
inal  petition  and  tbe  additional  structure  hereinbefore  described." 

The  order  appointing  the  commissioners,  as  amended,  followed 
the  terms  of  this  stipulation,  and,  among  other  things,  provided 
that  the  commissioners  were  to  appraise  so  much  of  the  property 
of  the  respondents — 

"As  has  been  or  will  be  taken  by  reason  of  the  construction,  maintenance, 
and  op«atton  of  tbe  elevated  road  of  the  petltl<mw  In  Ninth  avenue,  as 
the  same  Is  now  constructed,  maintained,  and  opoated,  and  as  described  In 
tbe  amended  petition  hoeln,  and  by  tbe  additional  track  and  stmctnrea  de- 
scribed in  said  amended  petition." 

Tbe  commissioners,  overlooking  the  language  of  the  stipulation, 
and  the  terms  of  the  amended  order,  instead  of  appraising  thei  dam- 
age done  the  entire  structure,  regarded  as  a  whole  or  unit, 
entered  upon  an  inquiry,  first,  as  to  the  injury  to  the  property 
resulting  from  the  construction  of  two  tracks;  and  then,  con- 
sidering the  damage  resulting  ^m  such  a  division  of  the  subject, 
they  concluded  that  the  damage  resulting  to  the  premises  from  the 
taking  of  the  easements  by  the  tracks  and  structures  described  in 
the  original  petition,  which  had  reference  to  two  tracks,  was  nom- 
inal only,  for  which  they  awarded  six  cents.  But  they  concluded 
that  the  pecuniary  damage  resulting  from  the  taking  of  the  ease- 
ments by  the  tbird  track  and  track  walks  was  the  sum  ot  92,500. 
From  such  conclu^on  all  the  partiea  appeal, — the  petitioner  or 
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raUrond  eompanj,  upon  the  grdnnd  that,  in  making  a  separate 
award  for  the  interior  track,  the  commissioners  acted  contrary  to 
the  stipulation  of  the  parties,  and  to  the  order  of  the  court  from 
which  their  authority  was  derived;  and  the  landowners,  VLpon  the 
ground  that  the  commissioners  erre^l  in  their  application  of  the  role 
aa  to  the  benefits,  general  and  special,  that  should  have  been  allowed 
to  the  railroad  in  diminution  of  the  damages  actually  suffered  by 
the  property. 

We  c^ree  with  the  petitioner  that  under  the  stipulation  ot  the 
parties,  which  called  for  an  appraisal  of  the  damages  done  by  an 
entire  existing  structure,  viewed  as  a  unit,  and  und^  the  order 
entered  in  conformity  with  this  stipulation,  the  commissioners 
should  have  made  a  single  appraisement  for  a  mngle,  entire  stmetare, 
which  would  be  the  structure  as  described  in  the  amended  x)etition, 
including  the  three  tracks  and  track  walks.  We  fail  to  see  by  what 
theocy  or  right  the  commisdonera  were  Jnetifled  in  departing  from 
the  requirements  of  the  stipulation  or  the  order;  and  for  the  error 
in  this  respect  the  report  and  award,  together  with  the  order  con- 
firming the  same,  must  be  re^-ersed. 

We  think,  also,  that  the  landowners  are  right  in  asserting  Ijiat 
the  theory  upon  which  the  commissioners  proceeded  was  erroneous. 
They  state  in  their  opinion,  after  quoting  from  the  Bohm  (129  N.  Y. 
576, 29  N.  £.  802)  and  Becker  (131 X.  Y.  60»,  80  K.  E.  499)  Gases: 

"The  court  [ot  appeals]  baa  shown  a  determined  purpose  to  adhere  to  the 
mle  that.  In  estimating  the  value  of  the  easements  or  property  takeu,  the 
dlnilnntlon  In  Talue  of  the  abntUng  property  to  which  such  easements  at- 
tached must  be  ascertained;  that  Bucb  diminution  Is  to  be  measured  by  the 
difference  between  the  actual  market  value  of  the  property  as  it  is.  and 
what  that  value  would  have  been  if  the  raUroad  had  aot  taken  fiueh  case- 
ments; that,  In  the  solution  of  the  problem,  evidence  of  beneHts  occasioned 
by  the  road,  In  the  enhancement  of  values,  Is  pertinent;  and  that,  If  it  ap- 
pears that  the  value  of  the  abnttlD?  property  Is  greater  by  reason  of  the 
road  than  it  would  have  beoi  If  the  easement  In  question  had  not  beeo 
taken,  no  consequential  Injury  has  resulted  to  the  dominant  estate  and  the 
value  of  such  easements  is  therefore  nominal." 

Though  with  correct  principles  to  guide  them,  the  commissioners 
fell  into  the  error  of  assuming  that  the  value  of  the  easements  or 
property  taken  was  to  be  determined  by  considering  the  injury  done 
as  offset  by  all  past  benefits.  The  inquiry  in  condemnation  proceed- 
ings is  to  be  directed  to  an  ascertainment  of  the  net  result  to  the 
property  as  of  the  time  of  the  award;  and  it  is  the  injury  which  the 
property  then  suffers,  as  offset  by  the  benefits  which  It  then  en- 
joys, that  is  to  determine  the  award,  if  any  to  be  made.  In  other 
words,  in  condemnation  proceedings  or  in  the  assessment  ot  fee 
damage,  no  past  benefit  is  allowable,  except  such  as  is  at  jM^sent  op* 
erative.  And,  in  considering  these  questions,  it  is  alwi^rs  impor- 
tant to  bear  in  mind  the  distinction  between  the  elements  necessary 
where  the  action  is  brought  to  recover  past  damages,  and  where,  as 
here,  proceedings  are  brought  in  condemnation.  In  the  former, 
any  benefits  accruing  to  the  property,  covering  the  same  period 
for  which  damages  are  sought  to  be  recovered,  should  be  considered. 
But,  where  condemnation  proceedings  are  bronght,  not  one  day  of 
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past  damages  cud  be  added  to  the  condemnation  damages  before 
commissioners,  or  to  the  fee  damage  in  a  suit.  The  assessment 
of  fee  damage  is  eo  instanti  as  of  the  date  of  the  award.  In  pro- 
ceedings to  condemn  the  action  has  reference  to  the  property  as  it 
stands,  taking  the  damage  of  the  day,  and  the  benefit  ot  the  da^, 
from  the  railroad  as  it  stands  on  that  day.  As  said  in  the  Fappen- 
heim  Case,  128  N.  Y.  436.  28  N.  E.  518: 

"In  snch  case  the  InqtUry  must  be,  what  would  be  the  fair  market  value  of 
the  whole  property  at  the  time  of  the  condemnation,  without  the  railrnad? 
And  the  difference  between  that  sum  and  the  present  market  value  of  the 
property  left  with  the  railroad  In  existence  would  constitute  the  measure  of 
damages  to  which  the  owner  would  be  entitled." 

And  as  said  by  the  presiding  justice  In  Eenkele  v.  BaUway  Co., 
56  Hon,  400,  8  N.  T.  Supp.  707: 

"If  proceedings  under  the  statute  were  initiated  now,  the  present  value  of 
these  easements  would  necessuily  be  allowed,  not  what  their  value  was 
when  the  road  was  constructed.  The  defendants  could  have  had  this  latter 
rule  of  damages  if  they  had  commenced  their  itroceedlngs  to  acquire  title 
when  they  began  the  construction  of  tbeir  road.  They  have  not  d<me  this, 
but  hare  refused  to  pay  until  compelled  to  do  so  by  the  strong  arm  of  the 
law;  and  hence,  as  th^  only  pay  now,  they  must  pay  what  the  property 
taken  la  worth  now." 

The  commissioners,  therefore,  In  fixing  the  present  injury  to  the 
property,  and  then  deducting  therefrom  all  past  benefits,  irrespec- 
tire  of  wliether  the  property  at  the  present  time  enjoys  such  benefits, 
overlooked  the  correct  theory  upon  which  tibeir  deteradnatioa 
should  have  prooeeded.  Although  the  real  Inqnizy  is  as  to  the  net 
damage,  If  any,  to  the  property  at  the  date  of  the  award,  considering 
the  present  benefits  which  the  property  is  enjoying, — whether  spe- 
cial or  general, — we  do  not  desire  to  be  understood  as  holding  that 
upon  snch  an  inquiry  the  evidence  should  necessarily  be  resMcted 
to  the  condition  of  the  property  as  of  the  time  of  condemnation. 
It  is  tme,  as  we  have  said,  that  it  is  a  consideration  of  the  properly 
as  of  that  time  by  which  the  question  of  the  value  of  the  easements 
sought  to  be  condemned  must  be  determined;  and  though  past 
benefits,  whether  special  or  general,  which  at  that  time  are  not 
operative,  are  not  to  be  taken  into  consideration, — because  it  is  the 
Talue  of  the  property  as  it  existed  at  the  date  of  condemnation 
that  is  to  be  determined, — it  does  not  necessarily  follow  therefrom 
that  all  inquiry  into  the  history  of  the  property  is  to  be  excluded, 
because,  in  determining  the  consequential  damages  resulting  to 
property  from  a  destruction  of  the  easements  taken  by  the  road, 
it  mighty  in  certain  cases,  be  difficult  to  tell  the  amount  thereof 
without  going  into  the  history  of  the  property.  Thus,  with  r^pect 
to  the  property  here  Invcdved,  the  road  has  been  built,  and  the 
easements  taken;  and,  In  determining  the  present  net  injniy  to  it 
from  the  taking,  against  which  can  be  offset  the  bpnoflta,  general 
and  special,  which  it  now  enjoys,  the  line  of  inquiry  mipht  naturally 
go  back  over  its  history  for  the  purpose  of  furnishing  the  necessary 
evidentiary  facts  from  which  the  result  may  be  reached  as  to  what 
tbe  damages  are,  after  giving  the  benefits,  special  and  general. 
v.28N.Y.8.no,l— 8 
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which  the  property  received,  and  is  enjoying:  at  the  date  of  con- 
demnation. In  other  words,  a  distinction  should  be  carefully  ob- 
served betwera  the  fact  to  be  proved  and  evidence  which  may  be 
admissible  in  proof  of  such  fact.  We  do  not  say,  therefore,  that 
past  benefits  may  not  be  considered  as  matter  of  evidence,  or  that 
the  commissioners  are  prevented  from  resorting  to  any  other  compe- 
tent evidence  which  is  rdevant  for  the  purpose  of  solving  the  in- 
quiry presented  to  them  as  to  the  award,  if  any,  which  should  be 
made  as  compensation  for  the  easements  taken.  To  hold  that  the 
history  of  the  property  might  not  be  gone  into  would,'  in  effect, 
be  saying  that  resort  should  not  be  had  to  evidence  which,  in  a  given 
case,  might  be  the  only  evidence  that  could  be  furnished. 

As  our  conclusions  are  equally  favorable  to  the  appeal  taken  by 
the  landowners  as  to  the  one  taken  by  the  petitioner,  which  affects 
the  entire  report  and  award,  and  the  order  confirming  the  same, 
these  should  be  reversed,  and  a  new  appraisal  be  had,  but  without 
costs  to  either  party,  as  agalxuit  the  other.    All  concur. 


(76  Hun,  522.) 

PEOPLE  V.  ST.  NICHOLAS  BANK  OF  NEW  YORK  et  at 

(Supreme  Court,  General  Term,  First  Department   March  lA,  1894.) 

Tbuporart  Receivers— Rioht  to  InsTitocrrosB  from  Ooi'rt. 

Code  Civil  Proc.  S  1788,  authorizes  a  temporary  receiver  to  collect  debts 
and  to  preserve  the  property  of  the  corporatlm,  and  to  sell  and  otherwise 
dispose  of  property  as  directed  1^  the  court,  and  provides  that,  nnless  addi- 
tional powers  are  specially  conferred  on  blm,  he  haa  only  those  speclfled. 
Section  1789  provides  that  the  court  may  confra-  on  a  temporary  recelvff 
the  powers  of  a  permanent  receiver.  HeM  that,  where  a  depositor  In  an 
InsolTent  bank  was  indebted  to  the  banic  on  a  note  secured  by  collaterals, 
a  temi>orary  receiver  conld  not  allow  the  deposit  as  a  Bet-off  against  tbe 
note,  and  tiierefore  he  was  «itltled  to  Instructions  from  tbe  court  on  an 
application  by  tbe  depositor  to  surrender  the  collat^als  on  paymoit  of 
the  balance  due  on  the  note  after  dedncting  the  amount  ot  the  deports. 
Van  Brant,  P.  dissenting. 

Appeal  from  special  term,  New  York  county. 

Applicati(m  by  Hugh  J.  Grant,  as  temporary  receiver  of  the  St 
Nicholas  Bank  of  New  York,  for  InstructionB.  From  an  order 
denying  the  petition,  petitioner  nppeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

John  M.  Bowers,  for  appellant 

Theodore  E.  Hancock,  Atty.  Gten.,  for.  the  People^ 

O'BRIEN,  J.  On  the  26th  of  December,  1893,  the  applicant 
was  appointed  temporary  receiver  of  the  St.  Nidiolas  Bank,  in 
an  action  brought  upon  the  relation  of  the  attorney  general,  pur- 
suant to  sections  1785  and  1786  of  the  Code  of  Civil  Procedure,  to 
dissolve  the  corp(Hution  because  of  its  insolvent^.  At  this  date 
one  Charles  Kurzman  had  to  his  credit  in  the  bank  11,146.14,  and 
he  was  indebted  to  It  upon  three  demand  loans  amounting  to  |3,000, 
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which  were  Becnied  \)y  a  pledge  of  colIateralB.  EuTzman  notified 
the  receiver  that  he  was  prepared  to  pay  off  the  demand  loans, 
opon  the  receiver  applying  such  balance  as  an  offiBet  Thereupon, 
the  receiver,  being  in  doubt  as  to  the  propriety  of  granting  such 
request,  applied  to  this  court  for  instructions  as  to  whether  he 
should  make  such  application,  and  surrender  the  securities. 

The  court,  while  stating  that  a  depositor  who  was  indebted  to  the 
bank  had  a  right  to  have  the  amount  of  his  deposit  offset  against 
his  debt,  deninl  the  application  of  the  receiver,  and  r^sed  to  in- 
■tract  him  in  the  premises,  for  the  reasoft,  as  stated  in  the  opinion^ 
that  "there  is  no  necessity  for  the  receiver  to  make  a  special  appli- 
cation to  the  court,  in  snch  cases."  In  this  we  think  the  learned 
judge  overlooked  the  express  provisions  of  the  Code.  As  some 
question  has  arisen,  and  the  practice  has  not  been  definitely  an- 
nounced, we  think  it  proper  to  refer  at  length  to  the  sections  of 
the  Code  which  we  regard  as  controlling.  Preliminary  thereto,  it 
is  to  be  remembered  that  the  distinction  between  temporary  and 
permanent  receivers  is  a  very  old  one,  and  the  reason  for  it  be* 
comes  apparent,  when  we  consider  the  duties  which  each  has  to 
perform,  and  the  powa^  essential  and  necessarily  given  to  eadi  to 
enable  him  to  perform  snch  duties.  We  do  not  deem  it  necessary 
to  examine  at  length  the  powers  and  duties  of  a  temporary  and 
permanent  receiver,  respectively,  prior  to  the  Code,  for  the  reason 
that  the  subject  is  fullv  discussed  in  the  case  of  Herring  v.  Bail- 
road  Co.,  105  N.  Y.  340, '12  N.  E.  763,  and  because  the  Code  itself  is 
explicit  as  to  what  are  the  duties  and  powers  of  such  oflScers.  Thus, 
by  section  1788,  it  is  provided  that,  in  the  action  brought  by  the 
attorney  general,  the  court — as  was  done  in  this  case — may  appoint 
a  receiver,  who,  by  the  express  language  of  the  section — 

"Is  a  temporary  receiver  until  Qnal  Judgmeot  Ib  entered.  A  temporary  re- 
ceiver  has  pover  to  collect  and  receive  the  Aetta,  demandB  and  other  iffop- 
erty  of  the  corporatton,  to  preserve  the  property  and  the  proceeds  of  the 
debts  and  demands  collected,  to  sell  or  oth^wlse  dispose  of  the  prc^aly,  as 
directed  by  the  court  •  •  •  Unless  additional  powers  are  specially 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  temporary  recelw 
has  only  the  powers  specified  In  this  section  and  those  which  are  Incidental 
to  tlie  exercise  thraeof." 

Section  1789  provides  as  follows: 

"A  tempi»ary  receiver  •  •  •  Is  In  all  respects  subject  to  the  control 
of  the  court  In  addition  to  the  nowers  conferred  upon  him  (as  temporary 
receivM*),  the  court  may,  by  the  order  or  interlocutory  judgement  appointing 
him,  or  by  an  wder  snbsegnently  made  in  the  action,  or  by  the  final  Judg- 
ment, confer  upon  him  the  powers  and  authority  and  subject  him  to  the 
duties  and  llabllittea  of  a  permaoent  receive,  or  so  much  thereof  as  It 
tUnba  proiiw,  excQpt  that  be  shall  not  make  any  distribution  am<Kig  the 
creditors  or  stockholders  before  final  Judgment,  unless  he  is  special^  di- 
rected so  to  do  by  the  court" 

From  a  reading  of  these  sections,  we  think  it  clear  that  the  re- 
ceiver, without  the  instructions  and  order  of  the  court,  would  have 
no  power  to  surrender  the  collaterals  which  were  {dedxed  as 
seeiuity  for  the  loan,  and  permit  the  oflFset  of  the  amount  on  deposit. 
Henee^  the  necessily,  in  a  proper  case,  of  applying  to  the  coart  As 
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cwrrectly  argned  by  counsel  for  the  receiver,  the  latter     an  oiBcer 

and  repreeentative  of  the  court  He  Is  at  all  times  entitled  to,  and 
must  receive,  the  advice  and  protection  of  the  court.  The  proTisiona 
of  the  Code  referred  to,  moreover,  limit  his  powers,  and  eipresdy  con- 
fer upon  the  court  the  duty  of  enlai^ing  them  from  time  to  time  aa 
the  exigencies  of  the  situation  may  require.  As  said,  therefore,  by 
Danforth,  J.,  in  People  v.  Secority  Life  Ins.  &  Annuity  Co.,  79  2^. 
Y.270: 

"Since  the  receiver  Is  an  ofQcer,  or,  as  he  la  sometlmea  called*  the  'hand,'  of 
the  court,  It  would  be  singular  if  he  could  not  at  any  time  go  to  It  with  his 
complaint,  w  for  instmetloiia,  In  regard  to  matters  toutdiing  the  fund  placed 
in  blB  eusto^." 

It  will  be  seen,  moreover,  that  It  waa  the  view  of  the  lawmakeiv 
that  the  aaaets  of  the  corporation  could  be  more  wisdy  adminis- 
tered by  not  conferring  general  powers  upon  a  tempwary  receiver, 
but  by  practically  placing  the  corporation  in  the  hands  of  the  court, 
and  conferring  upon  the  court  the  right  to  enlai^e  the  powers  of, 
or  give  additional  authority  to,  the  temporary  receive,  wh^,  in  a 
given  case,  it  was  shown  to  be  necessary  for  the  wise  and  proper 
administration  of  the  affairs  of  such  insolvent  corporation.  The 
the(H7  o^f  the  law  providing  for  a  temporary  receiver  is  that  until 
the  final  Judgment  is  entered  in  the  action,  declaring  the  corporation 
to  be  insolvent,  and  that  its  affairs  are  to  be  wound  np,  and  its  assets 
distributed,  the  temporary  receiver  may  have  to  be  discharged, 
and  that  he  should  only  interfere  with  the  assets,  pending  the 
litigation,  just  so  far  as  is  necessary  to  pres^e  them,  and  that 
he  should  not  be  allowed  to  sell  or  dispose  of  them,  except  from 
necessity,  and  then  upon  application  to  the  conrt  With  respect  to 
the  present  application,  the  law  was  correctly  laid  down  by  the 
court,  because  the  right  of  set-off  exists  between  the  bank  and  its 
depodtor  upon  cross  demands,  where  both  are  due.  Here,  no  de- 
mand having  been  made  by  the  depositor,  his  claim  was  not  due, 
unless  such  demand  is  excused  by  the  insolvency  of  the  bank.  Now, 
It  is  not  admitted  or  proved,  in  the  case  at  bar,  tliat  the  St.  Kicholas 
Bank  is  or  was  insolvent.  It  has  yet  to  be  determined,  and  the 
temporary  receiver  has  nothing  to  say  on  that  subject,  nor  ought  he 
be  called  upon  to  admit  or  deny  that  allegation.  Yet  it  is  only  in 
the  case  of  proved  or  admitted  insolvency  that  the  person  liable  on 
the  call  loan  can  set  off  his  deposit,  where  he  had  not  demanded 
payment  thereof.  The  denial  of  the  motion  <hF  the  receiver  upon 
the  ground  that  there  was  no  necessity  for  any  instructions  was, 
in  effect,  a  denial  of  his  right.  In  a  proper  case,  to  allow  a  set-off. 
Even  though  we  assume  that  there  was  no  doubt  as  to  the  right, 
upon  the  facts  stated,  of  the  depositor  to  the  set-off,  the  tem- 
porary receiver,  being  without  power,  could  not  allow  it  without 
the  authorization  of  the  court.  Hence,  the  necessity  of  the  appli- 
cation, leaving  it  for  the  court  to  determine,  upon  the  facts  pre- 
sented, whether  it  should  grant  or  refuse  It  But  the  refusal  to 
either  grant  oc  deny  the  application  of  the  receiver  upon  the 
S^und  that  there  was  no  necessity  for  it  seema  to  xu  to  have  been 
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error.  The  order  ajvpealed  from  i^oiild  therefore  be  rererved, 
and  the  receiver  is  inBtraeted  to  apply  the  balance  due  to  Charles 
Kmmuui,  and,  npon  receiving  the  difference  surrender  the  secnri- 
ties. 

FOUJBTO,  concara. 

VAN  BBUNT,  P.  J.  (dissenting).  The  petitioner  herein  was  ap- 
pointed in  December,  1893,  temporary  receiver  of  the  St.  iNicholas 
Hank,  and  he  thereupon  duly  qualified,  and  entered  npon  his  du- 
ties.   On  the  day  of  January,  1894,  said  receiver  presented 

hia  petition  to  this  court,  alleging  that  one  Charles  Kurzman 
was  indebted  to  the  bank  upon  certain  demand  loans  aggregating 
93,000,  for  the  payment  of  which  he  had  deposited  certain  ctdlateral 
secortdes.  He  also  alleges,  inferentially,  that  said  Kurzman  was 
a  depositor  in  said  bank,  and  that  at  the  time  said  bank  ceaBed  to 
do  business  there  was  standing  to  his  credit,  as  anch  depositor,  the 
sum  of  f  1,145.14.  Tb.e  petition  further  shows  that  on  the  28Ui  of 
December,  1893,  he  was  notified  by  said  depositor  that  he  was 
prepared  to  pay  off  said  loans,  applying  his  balance  with  said 
bank  as  an  offset  against  said  leans.  The  petitioner  further  alleges 
that,  being  in  doubt  as  to  the  propriety  ot  granting  the  request  of 
said  Kurzman  to  pay  off  said  loans,  and  allow  the  offset  of  the  bal- 
ance of  Mb  deposit  as  against  the  amount  due  and  owing  by  him 
to  said  bank  on  account  of  said  loan,  and*  to  return  said  collaterals, 
he  prays  the  instructions  of  the  court  in  the  premises,  and  with 
said  petition  submitted  an  order  which  be  desired,  directing  him-  to 
make  such  offset,  and  to  surrender  said  securities,  upon  payment  of 
the  balance  remaining  due  upon  said  demand  loans.  The  court 
below  refused  to  make  the  direction,  holding  that,  if  the  books  of 
the  bank  showed  the  facts  above  set  forth,  the  receiver  would  be 
protected,  in  the  absence  of  any  suggestion  of  fraud,  and  therefore 
it  could  Bee  no  reason  for  granting  the  order  applied  fbr  in  this  case; 
and  an  order  was  thereupon  entered,  denying  said  appUcati<m,  and 
from  such  order  this  appeal  is  taken. 

It  is  admitted  by  the  appellant  that,  if  the  petitioner  was  a 
permanent  receiver,  there  would  be  no  necessity  for  the  application 
to  the  court;  but  it  is  claimed  that  what  the  receiver  desired  to  do 
in  reference  to  the  Te<%lpt  of  this  loan  he  was  not  permitted  to  do, 
vnder  bis  appc^tment  as  temporary  receiver,  because  he  had  no 
right  to  assnme  to  dispose  of  the  property  of  which  he  was  the  tem* 
porary  receiver.  I  am  unable  to  see  that,  by  the  procedure  which 
was  desired  by  the  temporary  receiver,  there  is  any  disposition  made 
of  any  property  of  the  WMporation.  On  the  contrary,  he  iM  simply 
collecting  debts  due  to  the  corporation,  which  he  is  in  duty  bound 
to  do,  whether  be  is  temporary  or  permanent  receiver.  By  the 
provisions  of  the  Code,  §  1788,  under  which  temporary  receivers 
are  appointed,  a  tempwary  receiv  er  has  power  to  collect  and  receive 
the  d^t^  demand,  and  other  property  of  the  corporation;  to  pre- 
serve the  property  and  the  proceeds  <^  the  debts  and  demands 
collected;  to  sdl  or  otherwise  dispose  of  the  property  as  directed  by 
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the  conrt;  to  cdlect,  receive,  and  preBerre  the  paroceeds  thereto 
(namely,  of  such  sales);  and  to  maintain  any  action  or  special  pro- 
ceeding for  any  of  those  purposes  (namely,  for  the  collection,  re- 
ceipt, etc^  of  the  debts,  demands,  and  other  property  of  the  corpo- 
ration, or  for  the  coUeotlon,  receipt,  and  preservation  of  the  pro- 
ceeds of  any  sales  of  proper^  of  the  corporation  made  by  direction 
of  the  conrt).  Now,  the  t^porary  receiver  having  the  right  to 
maintain  an  action  to  recover  a  ^bt  dne  the  corpwation,  what 
would  be  the  judgment  which  the  temporary  receiver  could  procure, 
iu  case  he  brought  «nit  to  recover  the  loan  in  quesUon?  deariy, 
for  the  balance  which  would  be  due  to  the  bank  after  offsetting  the 
amount  of  the  depositor's  balance,  upon  payment  of  which  the  re- 
ceiver would  be  required  to  give  up  the  secm*ities  pledged  as  col- 
later^.  Kow,  he  having  the  power  to  collect  and  the  power  to  sue, 
it  is  difScult  to  see  why  he  has  not  power  to  receive  payment  upon 
the  same  terna  which  he  could  get  by  suit  If  a  receiver  has  no 
power,  independoitly  of  special  directions  of  the  court  in  each  par^ 
tlcular  case,  to  flurr^der  the  coUat^ds  pledged  for  a  loan  with  the 
bank  ot  wldch  he  has  been  appointed  temporary  receiver,  many  of 
the  securities  of  the  corporation  would  be  placed  in  great  jeopardy. 
If  a  receiver  holds  notes  indorsed,  for  the  payment  of  which  negotia- 
ble collaterals  have  been  pledged,  in  order  to  charge  the  indorser 
the  receiver  must  not  only  present  the  notes,  but  have  the  col- 
laterals in  readiness  to  be  surrendered  in  case  the  maker  pays  the 
notes  and  unless  these  conditions  are  complied  with  the  indorsar  is 
discharged.  Bank  v.  Faut,  60  2S.  Y.  474.  If,  upon  payment  of 
loans  due  to  the  bank,  the  collaterals  held  as  security  for  these  loans 
cannot  be  surrendered  by  the  temporary  receiver,  how  many  in- 
doraers  may  be  discharged?  This  illustration  simply  shows  that 
a  temporary  receiver  has  ample  authority  to  receive  payment  of 
loans,  and  surrender  collaterals  held  as  security,  and  he  needs  no 
direction  from  the  court  to  perform  these  duties. 

The  idea,  iu  obtaining  an  order  of  the  court,  undoubtedly,  Is  to 
protect  the  receiver  under  all  circumstances.    But  it  is  only  where 
there  are  doubtful  questions  that  the  receiver  to  oktitled  to  come 
to  the  court  for  instructions.    Where,  upon  a  given  state  of  facts, 
his  duty  is  plain,  there  is  no  more  reason  for  a  receiver  coming  to 
the  court  for  instructions  than  there  is  for  any  other  trustee,  and 
gross  abuses  have  grown  up  because  of  the  facility  with  which  the 
courts  have  granted  these  orders  in  particular  cases.    If  a  receiver 
is  entitled  to  any  instructions,  they  should  be  in  the  nature  <rf  a  rule 
of  action,  and  not  a  direction  to  do  a  particular  thing  in  a  par- 
ticular case.    The  court  is  supposed  to  know  what  it  is  doing  when 
it  lays  down  a  rule  of  action,  but  it  by  no  means  follows  when  it 
directs  a  particular  thing  to  be  done  in  a  particular  case.    It  is 
nndoubteiUy  true  that  a  temporary  receiver  is  a  mere  custodian, 
standing  in  the  place  of  the  court,  and  Is  not  in  any  way  a  trustee 
for  the  creditors  of  the  corporation.    But  he  is  supposed  to  be  an  in- 
telligent custodian,  able  to  manage  the  ordinary  affairs  of  collecting 
and  preserving  the  assets  of  a  corporation  without  specific  directions 
from  the  court,  in  individual  instences,  as  to  what  shoidd  be  done. 
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Great  stress  is  laid  apon  the  remari^s  of  Jndge  Dairforth  in  the 
case  of  I*eople  v.  Secority  Life  Ins.  ft  Annuity  Co,  79  N.  Y.  267.  At 
pufre  270  he  ftiys:  ' 

"Since  tbe  receiver  is  an  officer  Bometimes  called  tbe  'band  of  ttae  conrt,* 
it  -would  be  Blnsrular  if  he  shoold  not  at  any  time  go  to  it  with  his  com- 
plaint, or  for  Instructions  In  regard  to  any  matter  touching  the  fund  placed 
In  his  custody;  and  more  especially  when,  as  in  the  case  before  us.  It  la  In 
danger,  through  his  own  error,  of  being  unfairly  distributed." 

This  language  is  to  be  ccmstrued,  having  in  view  the  facts  of  the 
case.  In  that  case,  hecanse  of  the  faulty  advice  given  by  tbe  re- 
ceiver, certain  creditors  were  in  danger  of  lo^g  their  claims;  and 
the  receiver  applied  to  the  court  to  know  what  should  be  done,  and 
the  coni  t  pointed  out  the  way  in  which  the  rights  of  these  creditors 
m^ht  be  secured.  It  was  this  question  which  was  being  discussed, 
and  iu  such  a  case  the  court  held  that  the  receiver  was  justified  in 
coming  to  the  court  for  instructions, — a  case  very  difFerent  from  those 
which  continually  arise  in  the  ordinary  administration  of  the  affairs 
of  a  corporation  in  the  process  of  liquidation.  Tliat  this  is  the 
policy  of  the  law  is  strikingly  evidenced  by  the  provisions  of  section 
17S9  of  the  Code,  which  provides  that,  in  addition  to  the  powers 
conferred  upon  him  by  the  provisions  of  the  last  section,  the  court 
may,  by  the  order  or  interlocutory  judgment  appointing  him,  or  by 
an  order  snbsequentiy  made  in  the  action,  or  by  the  final  judgment, 
confer  upon  liim  the  powers  and  authority,  and  subject  him  to  the 
dnties  and  liabilities,  of  a  permanent  receiver,  or  so  much  thereof 
as  it  tliinks  propw.  This  language  clearly  shows  that  if  the  neces- 
si^  exists  that  the  temporary  receiver  should  have  the  powers  of 
a  permanent  receiver,  in  addition  to  that  which  he  enjoys  as  a  tem- 
porary receiver,  the  proper  course  is  for  the  court  to  give  him  such 
powers,  and  not  to  direct  him  to  do  a  particular  thing  which  he 
would  be  able  to  do  if  he  were  a  permanent  receiver.  A  t^porary 
receiver  is  no  more  under  the  control  of  the  court,  and  is  no  more 
an  officer  or  hand  of  the  court,  thau  a  p^manent  receiver.  And  it 
being  conceded  that,  if  the  petitioner  were  a  permanent  receiver, 
he  would  have  the  authority  to  do  that  which  he,  by  his  petition 
in  this  proceeding,  asks  the  court  to  direct  him  to  do,  it  seems  evi- 
dent that,  if  any  order  were  necessary  (which  it  seems  to  me  clear 
it  was  not),  the  prox)er  course  would  have  been  to  confer  upon  him 
the  powers  of  a  permanent  receiver  in  respect  to  the  subject  in- 
volved- As  already  suggested,  this  is  the  clear  intention  of  sec- 
tion 1789.  It  sa^  that,  in  addition  to  the  powers  conferred  upon 
him  by  the  last  section  (referring  to  the  section  which  treated  of 
the  powers  of  a  temporary  receiver),  the  court  may  confer  upon  him 
the  powers  and  authority  of  a  permanent  receiver,  or  so  much 
thereof  as  it  thinks  proper,  except  that  he  shall  not  make  any  dis- 
tribution among  the  creditors  and  stockholders  before  final  judg- 
ment unless  specially  directed  so  to  do  by  the  court.  And  this  is 
the  only  case  in  which  special  directions  are  contemplated  to  a 
temporary  receiver  in  respect  to  subjects  over  which  a  permanent 
receiver  would  have  authority  by  virtue  of  his  appointment  I  re- 
peat that  it  seems  to  me  clear  that  it  was  the  intention,  in  the 
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framing  of  this  Bection,  to  prevent  apjdlcatioiiB  in  special  cases  a 
temporary  receiver,  and  to  provide,  where  necessary,  that  his  powers 
should  be  enlarged  by  conferring  npon  him  th6  pow»8  of  a  per- 
manent receiver. 

In  the  case  at  bar,  it  being  conceded  that  a  permanent  receiver 
would  have  had  the  right  to  do  that  which  the  petitioner  asks  to 
be  directed  to  do,  the  manifest  course  to  pursue  would  have  been, 
in  any  event,  to  do  nothing  more  than  confer  upon  the  temporary 
receiver  the  powers  of  a  permanent  receiver  in  respect  to  the  subject 
involved.  And  the  court  was  entirely  right  in  refusing  to  grant  the 
order  asked  for,  directing  the  receiver  to  do  a  specific  thing  in  a 
specific  case.  But,  as  Sieady  stated,  it  seems  to  me  to  be  ap- 
parent that  the  temporary  receiver  had  just  as  fall  authority  to 
act  as  any  permanent  receive  could  have  had.  The  view  that  It 
was  the  iiitention  of  the  Code  that,  in  case  additional  authority 
waa  to  be  conferred  upon  the  temporary  receiver,  it  was  by  giving 
him  the  power  of  a  x>ermanent  receiver,  and  that,  for  the  purposes 
of  the  collection  of  the  debts  due  to  the  corporation,  the  temporary 
receiver  had  the  right  to  do  everything  that  a  permanent  receiver 
could  do,  is  further  evidenced  by  the  provisions  of  section  1788.  It 
is  there  provided  that  unless  additional  powers  are  specially  con- 
ferred npon  him,  as  prescribed  in  the  next  section  (the  next  section 
prescribing  how  additional  power  is  to  be  conferred  upon  the  tem- 
porary receiver,  viz.  by  giving  him  the  powers  of  a  permanent  re- 
ceiver), a  t«nporary  recover  has  only  the  powers  specified  in  this 
section,  and  those  which  are  incidental  to  the  exercise  thereof. 
What  does  this  last  clause  mean?  Evidently,  that  the  temporary 
receiver  has  the  right  to  do  everything  which  is  ordinarily  neces- 
sary to  be  done  in  order  to  collect  the  debts  of  the  corp<M^tion  of 
which  he  is  the  receiver.  And  one  of  the  necessary  powers,  in  or- 
der to  collect  such  debts,  is  to  be  at  liberty  to  surrender  the  col- 
laterals pledged  for  the  debts;  and  another  is  to  allow  the  credits 
and  offsets  to  which  the  debtor  is  by  law  entitled.  I  thinh^  there- 
tovc,  that  the  order  appealed  from  should  be  affirmed. 

(76  Hun,  sea)  = 

WOODHDUi  V.  MAYOR,  "ETSO.,  OF  GITT  OF  NEW  TORE  et  aL 
(Supreme  Comt,  General  Term,  First  Department   Marcb  16,  18M.) 

1.  MTmrCIFAL  (TOBPORATIONS— LlABILrrV  FOR  WBOHfiPOtt  AOT  OP  POLICBKAN. 

Police  (^cers  of  a  city  are  not  its  aervants  In  such  a  sense  as  to  ren- 
der It  liable  for  their  wrongful  acts. 
Z.  Same— Employes  on  Brooklyn  Bhidoe. 

Tbe  city  of  New  York  is  not  liable  for  the  wrongful  arrest  of  a  passenger 
tm  tlie  New  Twk  &  BrooklTn  Bridge  Railroad  bj  a  person  wbo  was  at 
tbe  time  acting  as  a  guard  on  tbe  car,  since  tbe  bridge  and  railroad  are 
a  private  enterprise,  not  connectwl  with  the  exercise  of  any  poUtleal 
power  granted  tc  the  city  by  the  state,  and  the  fact  that  tbe^  person  act- 
ing as  guard  was  a  bridge  policeman  la  ImmaterlaL 

Appeal  from  circuit  court.  New  York  county. 


Action  by  Sdls  E.  WoodhuU  a^^ainst  the  mayor,  etc.,  of  the  city 
ia  New  York  to  recover  damages  for  the  illegal  arrest  and  false 
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imprisonment  ot  plaintiff.  From  a  Judgment  in  favor  of  plaintifl, 
defendants  appeal.  AflQrmed. 

Argued  before  YA£i  B&UHT,  P.  and  O'BEIEK  and  FOLLETT, 
JJ< 

Theodore  Connoly,  for  appellants. 
Panl  E.  De  Fere,  for  respondent 

O'BRIEN,  J.  It  is  conceded  that  at  the  tiime  of  the  acts  com- 
friained  of  the  defendants  owoed  and  operated  a  railway  across  the 
Xew  York  and  Brooklyn  bridge,  and  were  engaged  in  caning 
passengers  for  hire  on  said  railway.  The  action  was  for  damages 
for  the  illegal  arrest  and  false  imprisonment  of  plaintiff  nnder  cir- 
cumatances  which  may  be  briefly  narrated.  On  May  19,  1890,  after 
plaintiff  had  paid  his  fare  to  be  carried  by  the  railway  from  the 
city  of  Brookl^Ti  to  the  city  of  New  York,  and  while  in  the  act  of 
entering  one  of  the  cars,  a  person  who  was  undertaking  the  ordi- 
nary dnties  of  a  guard,  in  closing  the  door  of  the  car,  shut  it  against 
and  npon  the  leg  of  plaintiff;  and,  as  the  result  of  the  remonstrance 
by  pl^ntifl  against  such  treatment^  he  claims  tliat  he  was,  without 
warrant  or  canse,  imprisoned  and  detained  in  the  car,  and  forcibly 
prevented  from  leaving  it  upon  its  arrival  in  the  city  of  New  York, 
and  was  brought  back  to  Brooklyn,  and  taken  before  one  of  the 
chief  employes  of  the  defendants  abont  the  bridge,  charged  with 
assault  and  battery,  and  thereafter  taken  through  the  public  streets 
of  the  city  of  Brooklyn  to  a  police  justice,  and  was  there  again 
charged  with  the  assault  and  battery,  and  was  detained  and  im- 
prisoned in  the  prisoners'  room  or  pen  attached  to  the  court  room 
of  the  police  justice,  and  in  the  county  jail  of  Kings  county,  for 
several  hours.  Having  given  bail,  he  was  some  days  afterwards 
tried  and  acquitted.  The  defense  of  reasonable  cause,  upon  con- 
flicting evidence,  was  presented  to  the  jury,  and  they  reached  the 
conclusion  that  the  plaintiff  was  not  guilty  of  assaulting  the  person 
who  closed  the  door  of  the  car  upon  his  leg,  and  that  his  arrest 
was  unjustifiable.  The  answer,  while  admitting  the  allegations  of 
arrest  and  detention,  alleged  that  one  of  the  police  ofScers  employed 
to  patnd  the  bridge  and  to  preserve  order  thereon,  being  a  peace 
officer,  did  arrest  the  plaintiff  for  an  assault  and  battery  alleged 
to  have  been  committed  in  his  presence,  denies  that  said  ar- 
rest was  made  in  the  discharge  of  any  duty  owing  by  the  officer  to 
the  defendants,  and  that  it  was  made  in  the  discharge  of  the 
officer's  duty  as  a  peace  officer  of  the  state  of  New  York. 

It  is  not  our  purpose  to  review  the  authorities  which  fully  sustain 
the  appellants'  position,  that,  if  the  person  here  causing  the  arrest 
was  a  peace  officer  of  the  state,  the  defendants  would  not  be  re- 
sponsible for  his  tortious  acts.  We  need  but  refer  to  the  leading 
case  of  McKay  t.  C^ty  of  Buffalo,  9  Hun,  401,  affirmed  without  opin- 
ion in  74  N.  Y.  619,  which  is  authority  for  the  proposition  that  the 
police  officers  of  a  municipal  corporation  are  not  to  be  deemed  its 
servants  or  agents  in  such  a  sense  as  to  render  it  r^ponsible  for  the 
damages  occaidoned  by  third  persons  by  a  failure  on  their  part  to 
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duly  and  properly  discharge  the  duties  imposed  upon  them;  and  in 
the  course  of  the  opinion  it  is  said : 

"Wbere  It  Is  soaght  to  make  a  muDiclpal  corporation  liable  for  the  acts  of 
Its  servants  or  agents,  the  cardinal  Inquiry  U  whether  they  are  servants  oi- 
agenta  of  the  cca^ratlon.  If  the  corporation  appoints  or  elects  tbem,  and 
can  control  them  In  the  discharge  of  their  duties,  and  continue  or  remove 
them,  can  hold  them  responsible  for  the  manner  In  which  they  discbarge 
their  trust;  and  If  those  duties  relate  to  the  exerdse  of  corporate  powers, 
and  are  for  the  peculiar  benefit  of  the  corporation  and  its  local  and  special 
Interest,  they  may  justly  be  regarded  as  Its  servants  or  agents,  and  the 
maxim  of  respondeat  superior  applies.  But  if,  on  the  other  hand,  they  are 
elected  or  appointed  by  the  corporation,  In  obedience  to  the  statute,  to  per- 
form a  public  service  not  peculiarly  local  or  corporate,  but  because  this  mode 
of  selection  has  been  deemed  expedient  by  the  le^^islature,  In  the  dlstribo- 
Uon  of  the  powen  of  government,  If  they  are  Independent  of  the  corporatI«i 
as  to  the  tenure  of  their  c^ce  and  the  manner  of  discharging  their  duties, 
th^  are  not  to  be  regarded  as  the  servants  or  agents  of  the  corporation  for 
whose  acts  or  negligence  It  Is  Impliedly  liable,  but  as  public  or  state  officers, 
with  such  powers  and  duties  as  the  statute  confers  upon  them,  and  the 
doctrine  of  respondeat  superior  Is  not  applicable.  This  la  the  doctrine  laid 
down  by  Mr.  Dillon.  DIU.  Mun.  Corp.  |  772.  In  the  next  section  of  his 
work  (section  773)  he  says:  'Agreeably  to  the  principles  Just  mentioned, 
police  officers  appointed  by  a  city  are  not  Its  agents  or  servants,  so  as  to 
rendo"  It  responsible  toe  thdr  unlawful  ot  negligent  acta  in  the  discharge 
of  their  duties.'" 

See,  also,  2  Dill.  Mun.  Corp.  {4th  Ed.)  §  974 

The  law  being  thus  settled^  it  would  follow  that,  if  the  appellants* 
Goi)tention  were  correct,  L  e.  that  the  person  causing  the  arrest  was 
in  a  strict  sense  a  policeman,  and,  as  such,  an  agent  of  the  state, 
then  no  liability  for  his  acts  would  fall  upon  the  defendants.  "When 
a  person  possessed  of  the  ordinary  powers  of  a  police  or  peace  officer 
is  the  agent  or  servant  of  the  state  or  of  an  individual  or  corporur 
tion,  be  it  private  or  municipal,  is  not  always  easy  to  determine. 
Without  discussing  cases  relating  to  individuals  or  private  corpora- 
tions, we  have  for  our  guidance,  as  applicable  to  municipal  corpora- 
tions, a  rule  presented  in  the  well-considered  case  of  MaxmUian  t. 
Mayor,  62  X.  T.  164,  which  was  a  case  in  principle  like  this,  wherein 
the  liability  is  to  be  determined  by  the  application  of  the  role  of 
respondeat  superior.    As  therein  said : 

"This  rule  of  respondeat  superior  is  based  upon  the  right  which  the  em- 
ployer has  to  select  his  servants,  to  discharge  them  If  not  competent  or 
skillful  or  well  behaved,  and  to  direct  and  control  them  while  In  his  em- 
ploy." 

And  in  speaking,  with  respect  to  municipal  corporationB,  of  the 
test  to  be  applied,  tike  opinion  contitnues: 

"There  are  two  kinds  of  duties  which  are  Imposed  upon  a  munidpal  corpo- 
ration: One  Is  of  that  kind  which  arises  from  the  grant  of  a  special  power, 
in  the  exercise  of  which  the  municipality  is  as  a  legal  individual;  the  other 
is  of  that  kind  which  arises,  or  Is  implied,  from  the  use  of  political  rights 
under  the  general  law,  In  the  exercise  of  which  It  is  as  a  sovereign.  The 
former  power  is  private,  and  is  used  fw  lulvate  purposes;  the  latter  is 
public,  and  is  used  for  public  purposes." 

And,  as  correctly  stated  in  the  beadnote,  it  was  therdn  decided 
that  where  by  legislative  enactment  a  municipal  corporation  is  re- 
quired to  elect  or  appoint  an  officer  to  perform  a  public  duty  laid, 
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not  npon  it,  but  upon  the  officer,  in  which  it  has  no  private  interest, 
and  from  which  it  derives  no  special  benefit  or  advantage,  such 
officer  is  not  a  servant  or  agent  of  the  mnnicipalily,  and  for  his 
negligence  or  want  of  skin  in  the  performance  of  his  dal7,  or  for 
that  of  a  servant  whom  he  mploys,  it  is  not  liable. 

With  these  principles  to  guide  ns,  it  remains  to  be  determined 
aiK>n  the  facts  of  this  case  whether  or  not  the  defendants  were  liable 
for  what  the  jnry  has  foond  to  be  their  wrongful  act  in  causing  the 
plaintiff's  arrest  and  imprisonment  It  was  shown  on  the  part 
of  the  plaintiff  that,  as  he  reached  the  train  platform  and  pro* 
ceeded  to  enter  one  of  the  cars  by  its  side  center  door,  he  saw  there 
a  person  in  imiform,  Bishop  by  name,  stationed  at  the  door  and  act- 
ing as  a  trainman  or  guard,  performing  the  usual  duties  of  a  train- 
man or  guard,  assisting  passengers  in  and  oat;  that  he  had  been  fre- 
quently seen  acting  in  the  same  capacity  and  performing  the  same 
duties.  Upon  his  own  examination,  Bicdiop  stated  that  in  standing 
at  the  door  and  Glutting  it  he  did  so  because  the  gong  had  struck, 
"and  my  orders  were  to  shut  the  door  when  the  gong  struck."  He 
furUier  testifled,  however,  that  he  had  been  a  bridge  policeman  on 
the  New  Tork  and  Brooklyn  bridge  tor  nearly  10  years,  and  that  he 
was  appointed  a  policeman  by  the  tmatees  of  the  bridge.  But  with 
respect  to  his  duti^,  in  addition  to  what  he  had  stated  above  as  to 
obeying  orders  and  shutting  the  door  when  the  gong  struck,  he 
tratifl^  that  his  duties  were  to  shut  the  door  instantiiy  npon  the 
gung  striking.  It  was  fartlier  made  to  appear  that  the  bridge  trus- 
tees, representing  the  defendants,  appointed  two  distinct  classes 
of  employes,  whose  dress  was  different,  viz.  guards  and  conductmrs, 
wearing  a  cap  with  a  peak  on  the  top,  and  policemen,  who  wear  a 
helmet;  that  the  former  were  appointed  under  section  6  of  the  act 
of  1875,  and  the  policemen  under  section  8  of  the  same  act,  which 
provides  among  other  things  that  "policemen  so  appointed  shall 
have  and  possess  all  the  powers  of  policemen  of  the  citi^  of  New 
York  and  Brooklyn."  Although  pursuant  to  the  act,  the  bridge 
trustees,  acting  <m  behalf  of  the  two  municipalities,  have  an  un- 
doubted right  to  sdect  persons  as  peace  <^ci^b,  npon  whom  is 
conferred  the  same  authority  as  p(dicemen  in  either  city,  the  ques- 
tion still  renaains  whether  th^  are  servants  or  agoits  of  tiie  state 
or  the  servants  or  agents  of  the  municipalities.  When  we  re- 
member that  the  bridge,  though  in  one  sense  a  public  structure, 
has  been  erected  as  a  private  enterprise  by  the  municipalities,  who 
maintain  thereon  a  railway  for  the  carriage  of  passengers  for  hire, 
and  that  for  such  accommodations  of  carriage  as  th^  afford  to  per^ 
sons  or  vehicles  they  are  remunerated,  and  that  eadi  municipality 
has  a  direct  and  special  benefit  from  the  performauce  of  such  work, 
and  that  the  structure  itself  is  a  local  enterprise,  in  no  way  con- 
upcled  with  the  exercise  of  any  political  power  granted  by  the  state, 
or  which  it  enjoys  or  exercises  in  common  with  other  political 
divisions  of  the  state,  we  do  not  think  that  it  can  be  held  that  the 
persons  selected  by  tie  municipalities  as  guards  or  trainmen,  and 
who  are  engaged  in  discharging  the  duties  devolving  upon  those  who 
control  the  structure  whetiier  they  are  called  guards,  trainmen,  or 
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pc^cemen,  are  in  any  sense  tiie  agents  or  semmts  of  the  state.  Wboi 
to  these  considmitious  are  added  the  facts  that  the  persons  called 
bridge  p(dicemen,  in  additkm  to  the  power  which  they  possess  of 
preserving  the  peace,  are  engaged  in  disdiaiging  the  ordinaiy  duties 
devolving  upon  a  trainman  or  guard,  under  (wders,  and  wh^  it  ap> 
pears  that  their  sdection,  appointmaLt,  pay,  removal,  and  theiv  en- 
tire conduct  in  the  dischazge  of  their  duties  axe  directly  con- 
trolled and  regulated  by  the  trustees  whom  the  municipalities  have 
ejected  to  manage  on  Uieir  behalf  the  affairs  of  the  bridge,  then  we 
do  not  think  there  can  be  much  hesitation  when,  in  applying  the 
rules,  we  reach  the  conclusion  upon  the  facts  here  appearing  that 
the  attendants  on  the  bridge,  by  whatever  name  known,  are  the 
agents  and  servants  of  such  municipalities,  for  whose  negligence 
and  wrraigful  acts  th^  are  liable  upon  the  doctrine  of  levpondeat 
snperiw. 

In  the  case  of  Walsh  t.  Mayor,  107  Y.  220, 13  N.  E.  911,  in  the 
course  of  the  ophiion,  page  224,  107  X.  Y.,  and  page  911, 13  N.  it 


"Tbe  bridge  was  to  be  cumpleted  and  managed  on  behalf  of  the  two  dties 
jointly.  •  •  •  The  trustees  were  to  be  appointed  by  the  city  offldals 
of  the  two  cities.  All  the  real  estate  purchased  by  the  trustees  was  to  be- 
long to  the  two  cities  Jointly,  and  the  bridge,  and  all  Its  appurtenances  and 
all  the  property  connected  with  It,  was  to  belong  absolutely  to  the  two  cities, 
in  shares  to  each  of  the  dties  equal  to  the  amount  paid  by  them  for  the 
otmatmction.  of  the  bridge,  and  toe  the  land  and  appurtenances  thereof. 
All  the  revenues  of  the  bridge  were  to  belong  to  the  two  cities,  and  w«e  to 
be  used  for  the  payment  of  the  indebtedness  created  by  the  cities  for  Its 
construction.  As  the  bridge  Is  the  property  of  the  two  cities,  any  revenue 
derived  therefrom,  after  the  payment  of  debts  created  for  the  construction 
th«-eof,  would  go  into  the  treasuries  of  the  two  cities.  So,  In  every  sense 
and  In  every  view  the  bridge  was  constructed  and  Is  managed  for  the  two 
cities,  and  the  trustees  appointed  by  the  city  officials  represent  the  two  cities 
as  their  agents.  Hence  they  and  the  persons  employed  by  them  are  the 
agents  and  servants  of  the  dtiea,  for  whose  cardess  and  negUgent  acts  they 
are  liable.** 

This  case  would  b^  a  direct  authority  were  It  not  for  the  diatine- 
tion  sought  to  be  made  from  the  circumstance  that  the  prason  re* 
sponsible  for  the  arrest  was  appointed  under  the  deidgnation  of  a 

policeman,  and  possessed  the  ordinary  powers  of  a  policeman.  This 
fact,  it  is  insisted,  is  controlling  as  exempting  the  defendants  from 
liability.  We  think  it  would  be  giving  unnsnol  force  to  the  fact 
that  the  person  committing  the  acts,  because  possessed  of  the  powers 
of  a  peace  officer,  was  thus  created  a  state  officer,  although  engaged 
in  discharging  a  duty  which  devolved  upon  the  defendants  as  com- 
mon  c&rriera  of  passragera  in  and  about  th^  cars.  The  selection 
of  the  employes,  pursuant  to  the  authority  of  the  l^;fadatur^  not  for 
a  public  purpose,  but  for  their  private  benefit  and  emolxnnent,  seems 
to  place  the  cities  with  respect  to  their  liability  tor  the  acts  of  those 
whom  they  thus  select  in  the  category  of  private  corporations. 
When  we  consider,  therefore,  the  relation  which  existed  between 
the  plaintiff  and  the  defendants  as  common  carriers  for  hire,  and  the 
obligations  imposed  upon  them  as  such,  which  are  clearlv  set  forth 
in  the  case  of  Dwin^  t.  Bailroad  Co^  120  N.  Y.  122.  24     £.  319. 


is  Baid: 


Sap.  Ct.l     WOODHDLL  v.  HATOR,  KTC.,  OF  CITT  GW  >*EW  YORK.  125 

we  think  it  ftdlovs  that  a  failure  to' discharge  the  obligations  thus 
imposed  upon  defendants  as  common  carriers,  due  to  the  negligent 
or  nnlawfol  acts  of  those  whom  the  cities  had  selected  to  discharge 
sach  duties,  creates  a  liability  which  cannot  be  eraded  by  their 
either  calling  snch  serrants  policemen  or  conferring  npon  them  the 
powers  which  are  ordinarily  possessed  by  police  officers;  because, 
if  liability  could  thus  be  evaded,  all  that  would  be  necessary  for 
the  trustees  to  do  would  be  to  designate  all  th^r  servants  as,  and 
confer  upon  them  the  powers  of,  peace  ofBcers,  and  no  matter  how 
Diligent  or  wrongful  might  be  the  conduct  of  such  persons  while 
acting  within  the  scope  of  their  employment,  and  in  discharging 
the  duties  which  devolve  upon  the  cities  as  common  carriers,  those 
who  might  suffer  from  their  failure  to  discharge  the  obUgations 
resting  npon  the  cities  as  common  carries  of  passengers  would  be 
remediless.  There  is  nothing,  therefore,  in  the  point  made  by  ap- 
pellants that  the  employe  who  primarily  committed  the  wrong  was 
a  policeman,  because  he  was  nevertheless  an  employe,  and  en- 
gaged in  the  discharge  of  his  duties.  Under  section  58,  c.  665,  of 
tiie  Laws  of  1890  (General  Railroad  Law),  conductors  and  brake- 
men  on  steam  railroads  may  be  appointed  policemen,  and  in  prac- 
tice often  are;  which  statutory  provision  has  been  long  a  part  of 
the  law  of  tiiis  stata  laws  1863,  c.  346;  Laws  1880,  c.  223.  In 
one  sense,  every  citizen  is  a  p(diceman,  having  power  to  arrest  any 
person  who  commits  a  crime  in  his  presence,  or  any  person  who  has 
committed  a  felony,  though  not  in  his  presence.  Code  Cr.  Proc. 
§  183.  We  do  not  think  that  it  could  be  seriously  argued  that  a 
railroad  could  escape  liability  for  an  unjustifiable  arrest  made  by 
a  conduct(»'-policemfln  while  engaged  in  bis  duties  as  a  conductor. 
As  well  might  the  railroad  say  that  he  made  the  arrest  as  a  citizen 
0t  he  did  not  happen  to  be  a  policeman),  and  that  therefore  it  was 
not  liable  for  his  acts.  This  disposes  of  the  most  serious  question 
in  the  ca8& 

We  have  been  referred  to  some  exceptions  taken  to  rulings  ex- 
cluding questions  directed  towards  showing  why  the  arrest  was 
mnde,  and  upon  what  ground,  and  as  to  how  the  assault  occurred; 
but  this  subject  having  been  fully  gone  Into,  and  it  being  simply 
an  exercise  of  discretion  of  the  trial  judge  in  limiting  such  cross-ex- 
amination, we  do  not  think  that  such  a  line  of  inquiry,  because 
stopped  by  the  trial  judge,  would  justify  a  reversal  of  the  judgment 
So  with  respect  to  questions  calling  for  the  conclusion  of  the  witness 
Bishop,  requiring  him  to  state  by  what  authority  he  placed  the 
plaintiff  under  arrest  The  form  <^  such  questions,  as  calling  for  a 
conclusion,  was  objectionable;  but,  apart  from  this,  it  will  be  seen 
that  we  have  discussed  the  question  upon  the  theory  that  it  was 
established  by  a  fair  preponderance  of  evidence  that  Bishop  was 
known  and  appointed  as  a  bridge  policeman,  and,  as  will  appear 
from  the  quotations  already  made,  we  have  commented  npon  what 
his  duties  were,  so  that  the  defendants  in  no  way  are  prejudiced  1^ 
the  exclufdou  of  such  questions,  because  we  have  from  the  testimony 
assumed  the  most  favorable  view  that  could  be  claimed  by  the  ap- 
pellants.   Other  minor  exceptions  hare  been  called  to  our  atten- 
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tion,  but  we  do  not  regard  them  aa  meritorious  or  requiring  com- 
ment Upon  the  question  of  damages,  though  reduced  by  the  trial 
judge,  the  amount  is  perhaps  a  trifle  high,  but  not  so  excessive  as  to 
require  us  either  to  further  reduce  it  or  to  set  aside  the  verdict  and 
grant  a  aew  trial  upon  this  ground. 

Upon  an  examination  of  the  entire  record,  and  in  view  of  the  dis- 
position made  by  requiring  a  reduction  of  the  original  verdict  by  the 
trial  judge,  we  think  that  the  judgment  as  entered  does  substantial 
justice,  and  should  not  be  reversed.  Our  conclusion,  ther^ore^  is 
that  the  judgment  and  order  should  be  afllrmed,  with  costs.  All 
coucor. 

(7  Misc.  Rep.  5»6.) 

HAM  T.  OILMOHB  et  flL 

(Soi^^me  Oonrt,  Special  Tom,  Onondaga  Oounty.   MarCh  90,  1SH.) 

1.  Faauddlent  Con  vbtancbb— Evidence. 

A  conveyance  may  be  shown  by  circumstances  to  be  fraudulent  as 
against  a  denial  of  a  fraudulent  intent  by  all  the  witnesses  interested  in 
supporting  the  conveyance. 

8>  BVIDKNCE — FAILURB  OP  PaRTT  to  TbBTIFY — PRKSDMPTION. 

Failure  of  a  party  to  testify  as  to  facta  within  his  knowledge  raises  a 
presumption  that  his  testimony,  If  given,  would  be  unfavorable  to  him. 

Action  by  Martha  <3t.  Ham  against  William  W.  Ctilmor^  impleaded 
with  others,  to  foreclose  a  mortgage^ 

Baldwin  &  Ide,  for  plaintiff. 
Fuller  &  Glen,  for  defendant. 

WBIGHT,  J.  The  mortgage  in  question  is  dated  Febroaiy  24, 
1885,  and  purports  to  secure  f 1,800  and  interest,  and  was  executed 
by  the  defendant  Edward  £.  Ham  to  his  attorney,  Joshua  B.  Ban- 
dall,  who,  on  the  same  day,  assigned  the  same  to  Sarah  E.  Ham,  the 
wife  of  the  mortgagor,  and  she,  on  the  14th  day  of  January,  1892» 
assigned  the  same  to  the  plaintiff,  who  is  the  daughter  of  said  Ed- 
ward E.  and  Sarah  E.  Ham,  with  whom  she  then  resided.  No  con- 
sideration passed  from  the  mortgagee,  Bandall,  to  the  mortgagor, 
and  none  on  said  assignments  at  ^e  times  of  these  transactiouB. 
The  plaintiff  claims  that  the  mortgage  was  given,  in  pursoance  of 
a  prior  arrangement  with  his  wife,  as  security  for  an  indebted- 
ness then  owing  him  to  her,  the  title  passing  through  Bandall 
as  a  matter  of  accommodation.  The  defendajQt  Gilmore  claims  tiiat 
the  mortgage  was  given  without  consideration  fr(»n  any  one,  and 
for  the  fraudulent  purpose,  to  the  knowledge  of  all  parties,  of  pre- 
venting the  collection  of  certain  claims  upon  which  the  mortgagor 
was  liable  to  him,  one  ot  which,  on  the  2d  day  of  January,  1891, 
ripened  into  a  judgment  in  favor  of  said  Gilmore  against  said  mort- 
gagor for  $1,069.47. 

To  detennine  these  questions  of  fraud  and  of  lack  oi  consider&> 
tion  it  is  necessary  to  go  considerably  into  the  business  history  of 
the  mortgagor  and  his  wife  and  her  sister,  Helen  GUmor^  and 
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also  into  the  businew  history  of  the  mortgagor  and  the  defend- 
ant Gilmore.  First,  as  to  Qie  consideration:  Hr.  Ham  clnima  that 
his  indebtedness  to  his  wife  arose  from  loans  of  money.  Her  only 
source  of  income^  to  any  Important  extent,  was  her  father's  estate, 
and  the  last  date  of  her  receiving  any  sum  therefrom  was  April  2, 
and  it  amounted  to  ¥4,484.75;  interest  to  January  1,  1^0,  at 
T  per  cent:,  ¥4,944.44;  interest  to  February  24,  1885,  at  6  per  cent, 
$1,385.03;  promissory  notes,  for  which  Losey  mortgage  was  given, 
11,778,— total  at  date  of  mortgage,  |12,592.22.  This  is  all  that 
Mr.  Ham  can  be  charged  with,  including  the  |300  paid  by  Mrs.  Ham 
into  the  Shnler  trade,  hereafter  mentioned.  He  paid  his  wife  as 
follows:  May  25,  1871,  equity  in  the  Shuler  place,  15,500;  interest 
to  January  1,  1880,  at  7  per  cent,  |3,311;  interest  from  January 
1,  1880,  to  Februaty  24,  1885,  at  6  per  cent,  |1,699.50;  May  14, 
1880,  money  obtained  from  Eliza  Weaver,  |3,000;  Interest  to  Feb- 
ruary 24,  1885,  ¥860;  May  25,  1882,  No.  21  Adams  street  prop- 
erty, ¥2,500;  interest  to  Febmaiy  25,  1885,  ¥412,— total  paid  up  to 
date  of  mortgage,  ¥17,282.  Therefore,  instead  of  Ham  being  in- 
debted to  his  wife  when  he  gave  her  this  mortgage,  she  was  in- 
debted to  him  in  the  sum  of  ¥4,689.78.  The  proposition  that  the 
mortgage  was  given  without  consideration  must  therefore  be  de- 
cided in  the  affirmative.  Second.  Was  it  given  fraudulently  as  to 
Oilmore's  claim  on  which  his  judgment  is  founded?  On  December 
19, 1866,  the  d^endants  Edward  £.  Ham  and  William  W.  Gilmore, 
who  were  in  partnership  as  merchants,  borrowed  from  the  defend- 
ant Sarah  E.  Ham  $675,  and  gave  their  firm  note  therefor.  Gilmore 
left  the  state  in  1869,  On  February  24,  1885,  the  date  of  the  mort- 
gage, this  note  was  still  held  by  Mrs.  Ham,  and  though,  as  to  Mr. 
Ham  personally,  it  was  subject  to  the  d^ense  of  the  statute  of  lim- 
itationB,  yet,  because  of  Gilmore's  absence  from  the  state,  the  part- 
nership and  Gilmore  personally  ranained  liable  thereon;  and,  in 
case  Gilmore  should  be  compelled  to  pay  It,  Ham  would  be  liable 
to  pay  Gilmore  his  one-half  thereof.  That  was  the  contingent  lia- 
Idlity  of  Ham  to  Gilmore  on  this  note  matter  at  the  date  of  the 
mortgage.  Afterwards  Gilmore  was  sued  by  the  defendant  herein 
(Sarah  F.  Ham)  on  said  note,  and  was  compelled  to  pay  the  same, 
and  Gilmore  thereafter  brought  suit  against  Edward  E.  Ham  for 
his  proportionate  share  thereof,  and  on  January  20,  1891,  recovered 
thereon  the  judgment  set  up  in  the  answer  for  $1,069.47.  The  mort- 
gage covers  all  the  property  which  the  mortgagor  owns,  and  which 
is  of  little^  if  any,  value  in  excess  of  the  face  amount  of  the  mort- 
gage, with  the  interest  thereon.  Other  transactions  tend  to  illu- 
minate this  matter. 

Gilmore,  in  the  year  1869,  suddenly  left  the  state,  and  remained 
away  for  many  years.  He  left  the  entire  partnership  property  in 
the  hands  of  his  partner,  Edward  E.  Ham.  The  value  of  that  prop- 
erty is  placed  by  5Ir.  Ham  at  about  $1,000  or  ¥1,200,  but  Gilmore 
testifies  that  a  short  time  prior  to  his  leaving  they  took  an  inven- 
tory thereof,  and  that  at  tiie  time  he  left  the  state  it  was  worth 
the  inventoried  valu^  viz.  $7,000.  He  also  testified  that  Mr.  Ham 
himself,  also,  on  a  former  trial  testified  that  it  was  worth  at  that 
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time  the  sum  of  |7,000,  and  Mr.  Ham  on  this  trial  expressly  de- 
clined to  make  a  positive  denial  that  he  did  so  testify.  They  were 
the  only  witnesses  on  the  question  of  value.  Also,  considering  the 
intelligence  of  these  parties,  it  is  hardly  probable  that  Ham  and 
Oilmore  would  nndertake  to  support  their  families  in  their  ap^r- 
ently  good  social  standing  by  a  m^cantile  business  on  a  capital 
stock  of  only  f 1,000  or  f 1,200  in  value.  It  most  therefore  be  fixed 
at  17,000.  The  firm  indebtedness  was  about  fSOO.  What  became 
of  this  property?  Ham,  after  Gilmore  left,  took  sole  possession  of 
it,  and  kept  the  business  along  until  May  25,  1871,  when  he  sold 
the  same  to  one  Shuler,  who  in  consideration  thereof,  and  of  the 
$300  above  mentioned,  furnished  by  Mrs.  Ham,  conveyed  to  her  real 
estate  of  the  value  of  f  5,500.  The  partnership  matters  were  in  that 
unaettied  condition,  and  Mr.  Ham  was  liable  to  be  called  to  an  ac- 
coantlng  by  Gilmore  for  his  interest  therein,  at  the  time  when  this 
mortgage  was  given  unless  he  could  shield  Mmself  behind  the  statute 
of  limitations.  Again,  it  appears  that,  before  this  mortgage 
was  made,  Mr.  Ham  had  been  engaged  in  fraudulently  covering  prop- 
erty of  his  wife's  sister,  Helen  Gilmore,  to  enable  her  to  escape  lia- 
bility on  her  debt  which  Gilmore  held  against  her.  An  action  bad 
been  brought  against  her  in  the  United  States  district  court,  and 
pending  that  action,  and  fraudulently  to  avoid  liability  thereon,  she, 
on  Jfarch  6,  1880,  transferred  all  her  property,  real  and  personal, 
to  her  said  brother-in-law,  Edward  E.  Ham,  without  considerati(Hi, 
and  he,  on  May  li,  1880,  sold  part  of  it  for  $3,000,  and  gave  the 
money  to  his  Trife.  Thereafter  judgment  passed  against  Helen  Gil- 
more. The  defendant  Gilmore  purchased  that  judgment,  and 
brought  an  action  thereon  in  the  supreme  court  of  this  state  to  make 
the  judgment  of  the  United  States  district  court  a  judgment  ot  this 
court,  and  on  February  20,  1888,  he  obtained  a  judgment  thereon 
against  said  Helen  Gilmore  for  $2,276.10.  This  occurred  four  days 
before  the  mortgage  was  made  in  this  action.  Ham  and  his  wUe 
knew  that  th^  were  liable  to  be  called  to  an  accounting  by  Gilmore 
in  a  creditor's  action  on  this  judgment  (which  was  afterwards  suc- 
cessfully brought)  for  the  property  of  their  sister,  Helen  Gilmore, 
which  tiiey  were  endeavoring  to  cover  and  secrete. 

At  the  time  of  giving  this  mortgage  by  Ham  to  his  wife  (through 
his  attorney),  we  find,  therefore,  this  condition  of  things  existing: 
Mr.  Ham  liable  contingentiy  to  Gilmore  on  the  note  matter  for 
about  $1,000;  liable  to  an  accounting  to  Gilmore  for  his  share 
of  the  partnership  assets,  worth  $7,000,  less  his  share  of  the  in- 
debtedness paid  by  Ham,  and  interest;  liable  jointly  with  his  wife 
to  an  accounting  to  Gilmore  for  the  value  of  the  property  of  their 
sister,  which  they  were  fraudulentiy  covering,  in  the  sum  of  f2,- 
276.10;  and  Mr.  Ham  insolvent.  A  voluntary  conveyance  by  an 
insolvent  to  a  member  of  his  family  Is  presumptively  fraudulent. 
Smith  V.  Reid,  134  N.  T.  568,  31  N.  E.  1082.  Mr.  and  Mrs.  Ham  tes- 
tify that  fraud  was  not  intended  by  th^,  but  fraud  may  be  estab- 
lished by  circumstances  as  against  the  denial  of  such  intent  by  all 
the  witnesses  interested  in  supporting  the  validity  of  the  transac- 
tion. Parker  v.  Conner,  93  N.  Y,  118;  Van  Mater  v.  fiurus  (Slip.) 
27  N.  T.  Supp.  624. 
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The  plaintiff,  though  it  does  not  appear  that  she  was  under  any 
diBability,  did  not  testify,  and  this  circnmstance  may  also  be  con- 
i4dered  in  determining  the  question  of  fraud  in  relation  to  the  act 
in  wki<^  she  was  a  participant.  Bleecker  v.  Johnston,  69  N.  T. 
30»;  Whitney  Town  of  Ticonderoga,  127  N.  Y.  46,  27  X.  E.  40S. 
Beesan  cannot  txif^r  from  1Mb  array  Of  snspteioas  looking  facts,  and 
all  the  testimony,  any  other  conclnsion  than  tiiat  the  mortgage  WM 
given  by  the  mortgagor,  and  was  accepted  t>y  his  attorney  and  by 
his  wife  and  danghter  under  their  several  as^gnments,  for  the  pur- 
pose of  defraodiag  the  defendant  Oilmore  out  of  the  claim  on  which 
his  judgment  was  obtained,  and  generally  oat  of  all  his  said  claims 
against  the  mor^gor.  This  conclusion  is  sustained  by  Coleman 
T.  Burr,  93  N.  T.  17;  Parker  t.  Conner,  H.  118;  Smith  v.  Reld,  134 
N.  T.  668, 31  m.  E.  1082.  The  mortgage  mnst  be  adjn^^ed  noil  and 
Told  as  im^inst  CHfanore^  and  his  ja^^ent  to  be  a  lien  prior  fliento 
on  the  premises  deKribed  therala.  2  Bev.  St  (Bitdseye's  Ed.)  p. 
1236,  §  19. 


(7  Misc.  Itop.  334.) 

8ANF0SD  T.  GOODBLL  et  sL 

(Saixfime  Oomt,  Special  Tmn,  St  Lawrence  Oooatj.   Febmar^,  1804) 

1.  Wii,i*— SrePKNDrao  Powkr  op  Amrnation. 

A  Oerlse  to  three  pmoaa  "as  long  as  tbey  «r  the  eurrlTor  or  enrrlTors 
of  th«n  shall  Ht*,**  remainder,  after  their  death,  to  B.,  anspeoda  Uie 
power  of  allenathin  for  a  Imisar  period  than  two  Uves,  and  la  thereon 

void. 

t.  Same— Will  Void  ru  Part. 

Testator  derlsed  a  parcel  of  land,  equal  to  aboat  one-fonrtii  of  his 
entire  estate,  to  one  of  bis  four  children  for  life,  remainder  to  her  h^rs. 
The  balance  of  bis  estate  be  devlaed  to  his  other  three  children  fw  Hftt, 
ranalDdcr  to  one  XL  ffef^  that  the  object  of  tUxe  will  waa  tn  give  eaidt 
child  the  uae  of  one-fDurOi  of  the  estate  for  life,  and,  the  devise  to  the 
three  being  void  under  Uxe  statate  against  pen>eta)ties,  the  entire  will 
foDad. 

S  SaMB — RlORTfi  OF  DavrKEEfi — Elbctioit. 

Where  the  apparent  object  of  a  will  la  to  make  an  equal  dlvlslffia 
among  testator's  children,  and  the  devise  to  one  Is  valid,  but  the  devise 
to  the  otha«  vlc^tes  the  statute  against  perpetuities,  the  first  devisee  Is 
precluded,  by  the  doctrine  of  Section,  from  claiming  ber  devise,  and  also 
a  Aare,  under  the  IntesUte  law^  of  tlw  portton  of  the  estate  as  to  whldi 
tile  will  failed. 

Action  by  Martha  L.  Sanford  against  Amelia  B.  Goodell  and  others 
for  partition.    Judgment  for  defendants. 

Cauuiea  A.  Edlogg,  for  plaintiff. 

Gharies  O.  Taiwan,  E.  ll  Btrongr  and  Oeorge  B.  Stacy,  for  defend- 
ants, 

BUSSEUi,  J.  niis  action  for  partition  of  lands  presents  some 
nord  and  dilllcnlt  questions.  The  plaintiff  is  one  of  four  sisters, 
all  children  of  Joel  Ooodell,  deceased.  The  plaintiff  claims  the  right 
to  partition  three-quarters  of  the  lands  left  by  the  deceased  in  bos- 
tility  to  the  intent  of  his  will,  and  yet  daims  a  freeh^  estate  in 
v.28N.Y.8.no.l— 9 
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the  remaining  one-quarter  by  the  terms  of  the  wllL  To  maintain 
thiB  action  for  a  partition,  and  also  to  retain  the  farm  devised  to 
herself  for  life,  she  has  to  successfully  establish  that  the  second 
clause,  devising  the  other  lands  to  her  three  Bisters  and  Ernest 
Danforth,  is  void;  that  as  to  snch  lands  there  was  intestacy,  while 
the  will  was  perfect  in  its  devising  effect  to  conv^  to  her  for  life, 
and  her  heirs  afterwards,  the  title  to  ttie  farm  upon  which  she  lives. 
The  deceased  owned,  at  the  time  of  his  death,  personal  property 
worth  bat  little  more  than  sniBcient  to  pay  his  debts.  He  left  a 
farm  of  about  SO  acres,  on  which  the  plaintiff  and  hw  hnsband  re- 
sided. He  also  left,  brides  a  small  pasture  lot,  the  farm  called  the 
"Home  Fajm,"  on  which  had  been  erected  a  family  mansion,  more 
ezpeusive,  perha^ra,  than  was  needed  for  the  purposes  of  his  life. 
This  home  farm  comprised  about  280  acres,  and  the  comparative 
values  of  the  farm  on  which  the  jdaintiff  lived,  and  the  home  farm 
with  the  pasture  lot,  were  about  as  one  to  three;  so  that  the  plain- 
tiff and  her  hdrs,  under  the  will,  woidd  take  about  one-qnarter  of 
his  real  estate  under  the  scheme  of  the  wilL  Ko  question  arises 
as  to  the  validity  of  the  devise  in  the  first  item  of  the  will  to  the 
plaintiff  of  the  80-acre  farm,  except  as  that  devise  is  affected  by  the 
failure  of  the  remaining  scheme  of  the  wilL  The  second  item  in 
the  will  provides  as  follows: 

"All  the  rest,  residue^  and  remalndo*  of  my  real  estate  which  I  may  own 
at  the  time  of  my  death,  excepting  the  starch  factory  lot  (should  I  die  seised 
of  the  same),  I  give,  devise,  and  bequeath  uDto  my  children,  Amelia  B.,  Ellxa 
M.,  and  Mary  £.  Goodell,  to  have  and  eojoy  the  same  as  long  as  they,  or  tbe 
sutvItm:  or  survivors  of  them,  shall  live;  and,  at  the  decease  of  the  said 
Amelia  B.,  Misa  M..  and  Mary  the  balance  of  such  real  estate  not  above 
devised  shiall  be  the  pnH>erty  of  Ernest  Danforth,  now  making  bis  home  with 
G.  A.  SanfM^,  but,  In  case  of  bis  death  prior  to  the  decease  ot  all  tbe  three 
persons— daught«-s— mentioned  in  this  provlslcm,  the  Burviw  or  nurrivons 
of  them  shall  have  full  title  of  such  real  estate." 

Tbe  plaintiff  was  the  only  married  daughter  of  the  four.  The 
other  three  were  upwards  of  40  years  of  age,  and  it  was  probably 
fdt  by  the  testator  that  they  would  not  marry  and  leave  d^cend- 
ants.  Hie  boy,  Ernest  Danforth,  was  a  pet  of  the  testator.  The 
testator  evidently  thou^t  there  was  no  need  of  devising  the  abso- 
lute fee  to  any  of  his  children,  and  that,  with  the  economical  habits 
in  which  they  had  been  brou^t  up,  the  life  use  was  sufficient  for 
their  support  He  had  so  much  property  to  devise  and  bequeath. 
He  wanted  his  four  daughters  to  enjoy,  each  of  them,  a  fair  share 
during  their  respective  lives.  He  desired  the  property  devised  to 
Mrs.  &infoi'd  to  go  to  her  children,  if  she  had  any,  and,  if  not,  to  re- 
turn to  such  of  her  sisters  as  were  living,  or  their  heirs.  He  did  not 
desire  any  part  of  the  home  farm,  devised  to  the  three  unmarried 
daughters,  to  go  to  Mrs.  Sanford.  He  wanted  each  share  thereof, 
as  it  fell  in  by  death,  to  pass  to  the  survivors,  and,  when  all  had  de- 
parted, the  remainder  to  go  to  the  boy  for  whom  he  cared  bo  much. 
If  the  shares  of  the  three  unmarried  daughters  were,  respectively, 
unequal  in  value  to  the  farm  devised  to  the  plaintiff,  he  sought  to 
make  up  the  deficiency  by  any  possible  remnant  of  his  personal  proi»- 
erty  after  paying  his  debts.    The  scheme  of  this  will  is  transparent 
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Can  it  be  efFectnated  Ify  the  conrCfl,  and,  if  not,  can  any  part  of  this 
scheme  be  pieaerred  intact? 

l^e  first  qneation,  therefore,  which  arises,  is,  was  the  second  de- 
vise to  the  three  daaghters,  and  remainder  to  Ernest  Danforth, 
valid  in  law?  It  is  apparent  that,  if  the  testator  bad  fettered  the 
sliares  devised,  respectively,  by  the  limitations  of  his  will,  only  to 
each  life  taking  a  share,  so  that,  when  death  came  to  either  of 
them,  her  share  went  untrammeled,  by  the  binding  force  of  the  will, 
to  another,  a  theory  might  be  evolved  ander  which  the  power  of 
alioiation  wonld  not  be  de^ed  to  have  been  suspended,  as  to  eadi 
Bhare^  for  more  than  two  lives  in  being.  But  such  is  not  the  case. 
When  one  dies,  the  share  passes,  by  force  of  the  will,  to  the  other 
two;  on  the  death  of  the  second,  her  original. share  or  moiety  re- 
ceived from  the  first  deceased  sister  goes  to  the  third;  and  upon 
her  death  the  three  shares  pass  to  the  yonng  man,  Ernest  Danforth. 
Only  one  contingency  obviates  this  result,  and  that  is,  should  Ernest 
Danforth  die  before  the  three  sisters,  Uiey  take  absolutely.  But 
the  law  is  too  well  settled  to  require  citation  of  authority  that  a  de- 
vise is  void  if  the  power  of  ali^iatlon  may  in  ^ther  of  two  contin- 
gencies, or  by  any  natural  contingency,  be  suspended  for  more  than 
two  lives.  I  am  therefore  of  the  opinion  that  the  second  item  of 
the  wUl  does  not  contain  a  vdlid  devise,  and  that  the  lands,  consist- 
ing of  the  home  farm  and  the  pasture  lot,  went  into  intestacy,  and 
therefore  became  the  property  in  fee  simfde  of  the  plaintiff  and  her 
three  sisters. 

If  the  case  stopped  here,  the  jdaintiff,  owning  under  the  will  the 
80-acre  farm  for  life,  might  mntntain  partitirai  as  one  of  the  four 
owners  of  the  remaining  lands.  But  we  must  necessarily  proceed 
to  concdder  the  second  question  which  arises.  Jl  the  intent  of  the 
testator  can  be  effected  only  as  to  one-quarter  of  hia  property,  and 
as  to  the  remaining  three-quarters  the  will  must  be  pronounced 
void,  should  the  courts  pick  out  a  part  which  they  say  may  be  pre- 
served, and  abandon  the  rest,  or  should  they  say  that  the  whole 
scheme  falls?  The  plaintiff's  counsel  argues  that  the  former  of 
these  alternatives  must  be  adopted  by  the  court;  tiiat  the  first  it^, 
devising  to  the  plaintifl  the  80-acre  farm,  is  a  separate  and  inde- 
pendent cHause  by  itself  in  the  will,  and,  from  the  fact  of  its  loca- 
tion in  that  instrument,  it  Is  so  separated  that  the  courts  have  no 
right  to  consider  it  only  as  a  part  of  a  uniform  scheme  He  also 
argues  that  the  courts  have  no  right  to  go  further  than  to  pick  out 
the  bad  parts  of  a  will,  leaving  the  force  and  effect  of  the  remainder 
Tintoached,  as  though  there  had  been  no  it^  whatever,  such  as  is 
expressed  in  the  second  clause  of  the  will,  leaving  that  will  to  stand, 
as  to  the  property  in  question,  as  though  the  devise  was  made  to 
the  plaint  of  the  8(y-acre  farm,  and  no  dlspraition  whaterer  was 
undertaken  by  the  testator  as  to  the  remaining  landa  TTndonbt- 
edly,  there  are  many  cases  which  may  be  dted  which  hcdd  that  in- 
dependent and  unconnected  clauses  of  a  will  may  be  sustained,  while 
others  may  be  rejected.  But  the  construction  of  a  will  is  not  like 
the  adjudication  of  a  lot  of  separate  instruments  conveying  prop- 
erty to  different  persons,  wliich  are  not  tied  together  by  a  common 


132 


HSW  YOiEK  BDPPKXUBNT,  vd.  28. 


Ct. 


BiotiTe  and  a  rounded  schema    The  object  of  the  hiw  Is  to  gire  to 

a  man  who  owns  property  the  r^ht  to  say  who  Bhall  have  it  after 
his  decease.  To  prevent  fraud,  nneertainty,  or  eonfosion,  that  law 
requires  certain  formalities  to  be  obserred  in  the  execntifHi  of  that 
right  The  executed  inBtrumeat  is  the  consununatlon  <rf  those  for- 
malities. But,  when  all  is  done,  the  instrument  tts^  is  but  the 
evidwce  of  wh&t  the  testator  intended  to  do  and  trfed  to  consum- 
mate. It  is  not  necessary  th&t  he  sliCHild  reiterate  in  differait 
clauses  which  are  s^aratd^  Biunbered,  or  mechanically  parted  from 
the  others,  that  eadi  danse  is  dependent  upon  the  dfeet  of  the 
o&er  clauses.  When  he  undertakes  to  provide  for  the  four  chil- 
dren and  the  heirs,  and  the  remainder-man  whom  he  wishes  to  take 
in  view  of  the  want  of  prospect  of  heirs  of  the  three,  a  single  purpose 
runs  through  the  whole  instrument,  and  the  various  devises  flow 
from  the  same  motive  and  in  execntion  of  the  same  general  scheme. 
He  aasumedly  makes  his  will  in  the  faith  that  the  expression  of  his 
intent  will  be  effectuated  in  law,  for  otherwise  he  would  not  have 
embodied  it  in  his  wHL  A  part  of  that  general  scheme^  and  an 
important  part,  was  that  Mrs.  SanfOrd,  the  plaintiff,  should  have 
the  8^ acre  farm  for  lif^  her  heirs  the  remainder,,  those  heirs  pos- 
sibly being  the  three  sisters,  and  that  n«tfaer  she  nor  any  of  her 
descendants  should  ever  have  any  interest  in  the  home  farm  or  pas- 
ture lot  It  the  plaintiff  can  claim  a  life  interest  under  the  will 
in  the  S<Vacre  farm,  and  a  one-quarter  fee  of  the  remaining  lands, 
such  claim  is  in  defiance  of,  and  hostility  to,  the  intent  of  the  tes- 
tator. If  the  plaintiff  shall  receive  as  much  in  tiie  home  farm  as 
either  of  her  three  risters,  and,  in  addition,  she  and  her  children 
obtain  the  fee  of  the  SO^acre  fiirm,  in  which  her  three  sisters  ean 
have  no  interest,  then  the  whole  sdieme  of  the  testator's  wlU  Is  vio- 
lated. The  authorities  amply  smtain  the  proposition  lhat,  when 
it  is  apparent  that  the  essential  scheme  of  the  testat<v  to  destroyed 
by  the  invalidity  of  a  part,  the  whole  consummation  of  the  scheme 
falls  to  the  ground,  as  the  courts,  being  unable  to  carry  out  the  in- 
t&it  of  the  testator  in  dtoposing  of  his  property  from  his  ineffective 
attempt  to  exercise  his  right,  leave  the  whole  of  his  prc^rty  to 
the  opmtion  of  the  law  in  its  transmission  to  those  who  inherit. 
McSorl^  T.  Wilson,  4  ^ndf.  Gh.  616^  519;  Coster  v.  Loriliard.  14 
Wend.  268;  Hawley  v.  James,  IG  Wend.  61,  5  Paige,  318;  Van  Beu- 
ren  v.  Dash,  30  N.  Y.  426;  Harris  v.  aark,  7  K.  Y.  242.  This  prin- 
ciple is  not  limited  to  the  case  of  a  will  creating  a  trust,  in  which 
the  beneficial  devises  fail  on  account  of  the  invalidity  of  the  trust 
The  rule  apjrfies  wherever  the  general  scheme  of  the  testator  is 
broken  in  so  important  and  material  parts  as  to  lead  to  the  infer- 
ence that  the  testator  would  not  have  left  the  remaining  part  un- 
touched had  he  known  of  the  invalidity  <tf  the  other.  The  difficulty 
for  courts  In  applying  the  rule  is  in  the  determination  of  the  ques- 
tion of  how  far  the  general  scheme  is  impaired.  In  the  case  at  bar 
I  am  entirely  satisfied  that  the  testator  would  not  have  knowingly 
given  to  the  phiintiff  and  her  heirs  the  fee  of  one  farm,  and  at  the 
same  time  a  quarter  interest  in  the  remaining  lands,  diminishing 
by  ao  much  the  comparative  standing  of  the  otiiw  three  children  in 
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equality  m  to  their  father's  property.  I  iMitk  that,  following  this 
convictacm,  the  coort  i^ould  pronouiioe  the  whole  will  ineffectual  bo 
t&r  as  it  devisea  realty,  and  even  so  far  as  it  divides  the  personalty. 

But  a  third  question  arises.  Asraming  that  the  testator  is  de- 
feated in  his  general  scheme  by  the  invalidity  of  the  second  itcan, 
and  yet  that  the  court  has  not  power  to  reject  the  real  effect  of  the 
first  item,  does  any  other  principle  ot  law  aid  in  producing  the  same 
result  of  equity  of  heirship  as  would  be  arrived  at  by  the  rejection 
of  the  whole  scheme?  The  doctrine  of  election  is  a  valuable  as- 
sistant in  the  adjustment  of  equitable  rights.  It  is  not  precisely 
the  technical  doctrine  of  estoppel  which  forbids  a  claim  after  an 
act  of  a  party  which  has  heea.  consummated,  and  which  is  incon- 
sistent witli,  and  hostile  to,  such  a  claim.  When  rights  have  been 
obtained,  dther  of  possession  or  of  property  itself,  by  force  of  a  vol- 
untary &ct,  an  inconsistent  claim  cannot  afterwards  be  maintained 
under  the  doctrine  of  estoppeL  The  doctrine  of  election  applies 
where  both  the  act  and  the  claim  may  be  in  the  future.  It  applies 
very  especially  in  will  cases  to  compel  a  choice  which,  once  made, 
is  irrevocable,  or,  if  not  irre>'0cable,  may,  during  the  pendency  of  its 
operating  force,  be  assumed  to  control  the  rights  of  the  parties.  It 
Applies  specially  in  will  cases.  A  party  may  not,  as  he  ought  not 
to,  claim  the  right  to  projierty  under  a  wUl,  which  will  circum- 
scribes and  limits  his  interest  In  the  estate  to  that  property,  and 
that  property  alone,  and  yet  also  claim  to  break  down  the  barriers 
binding  his  interest  in  the  estate  as  created  by  the  testator,  and 
obtain  posBesBi<m  of  more.  This  doctrine  is  amply  sustained  by 
its  application  in  many  cases.  The  acceptance  of  the  terms  of  a 
will  deprives  a  party  even  of  a  just  claim  against  an  estate  which 
is  inconsistent  with  the  terms  of  the  will.  Caulfleld  v.  BuUivan,  85 
N.  Y.  153.  A  widow  is  estopped  from  asserting  a  rightful  claim  to 
dower  because  of  an  acceptance  under  a  will  which  is  inconsistent 
with  the  claim  of  dower.  Chamberlain  v.  Chamberlain,  43  m.  Y. 
424,  442.  A  son  is  estopped  from  claiming  title  to  land  coming  to 
him  from  a  pnson  other  than  his  father  because  of  his  acceptance 
of  a  benefit  under  his  father's  will.  Leonard  v.  Cronunelin,  1  £dw. 
Ch.  206.  See,  also,  Herm.  Estop.  1158-1177;  Story,  Eq.  Jur.  1077- 
1094;  Shivers  v.  Goar,  40  Ga.  676;  Havens  v.  Sackett,  15  N.  Y. 
369;  Hawley  v.  James,  16  Wend.  61.  All  persons  connected  with 
the  subject-matter  upon  which  the  will  operates  may  avail  them- 
selves of  the  allegation  of  one  party  to  estop  her.  Herm.  Estop. 
1183,  and  cases  cited.  If  this  doctrine  of  election  is  applicable  here 
(and  it  would  seem  that  no  case  illustrates  better  its  reason  and 
necessity),  the  plaintiff  cannot  claim  an  heirship  in  the  home  farrn^ 
and  the  devise  also  of  the  80-aere  ftirm,  for  the  two  claims  are  rad- 
ically inconsistent  with  the  source  of  title  from  which  each  springs, 
and  because,  by  the  claim  of  one  part,  she  violates  the  faith  upon 
which  the  other  part  was  given.  W^hat  follows?  The  plaintiff 
stands  as  one  of  the  heirs  of  real  estate  of  her  deceased  father, 
and  that  real  estate  is,  under  the  construction  of  the  law,  owned 
by  the  four  heirs.  Whether  the  breaking  down  of  the  testator's, 
scheme  in  the  disposition  of  his  property  throws  the  whole  Into  in- 
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testacy,  or,  by  electing  to  stand  as  heir,  she  cannot  taie  in  hostility 
to  the  scheme  of  the  will,  the  four  daughters  are  tenants  in  com- 
mon of  the  entire  realty  left  by  the  testator.  It  appears  from 
the  evidence  taken  in  this  case  that  an  actnal  partition  can  be 
made.  It  appears  that  the  intent  of  the  testator,  that  his 
fonr  danghters  ehonld  use  and  enjoy  the  lands  accnmulated  by 
him  during  his  lifetime  so  long  as  they  may  live,  can  be  carried 
out  and  effectuated.  In  order  to  consummate  this  with  the  accu- 
racy and  justice  required  by  law,  as  in  case  of  actual  partition^  the 
court  mast  have  the  power  to  appoint  commissioners  who  could  set 
apart,  either  in  four  separate  shares,  or,  with  the  consent  of  three 
to  take  three-fourths  in  common,  to  the  three,  while  the  other  had 
one-quarter  separate  from  the  rest;  and,  in  order  to  hare  the  Judg- 
ment effective  tiiose  cranmissioners  mnat  have  the  power  to  make 
such  partition.  Such  a  partition  cannot  eridently  be  made  in  this 
action.  The  complaint  and  notice  of  pendency  of  action  filed  cover 
but  the  home  farm  and  the  pasture  lot  The  80-acre  farm  is  not 
within  the  purview  and  reach  of  this  action.  The  jdaintiff  has 
not  asked  to  have  the  pleadings  amended  so  as  to  bring  that  80- 
acre  farm  into  the  jurisdiction  of  the  court.  The  couri  has  no 
power  to  compel  this  to  be  done.  No  effectual  jwrtition,  therefore, 
can  be  made  of  the  lands  in  which  each  of  the  heirs  may  have  a 
part  allotted  separate  from  the  rest  The  purpose  of  the  action 
fails,  and  therefore,  on  principle,  coming  to  tike  Gonclnsion  which  I 
have,  the  action  cannot  be  maintained.  This  conclusion  is  also  for- 
tified by  the  general  rules  of  practice  of  this  court  Rule  65  pro- 
vides that,  "where  several  tracts  or  parcels  of  land  lying  within 
this  state  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  only  shall  be  brought  with- 
out the  consent  of  all  the  parties  interested  therein."  I  doubt  even 
if,  in  this  case,  all  of  the  parties  should  consent,  it  would  be  proper 
for  the  court  to  enforce  an  aotoal  partition,  without  jurisdlctioii 
by  an  amended  complaint,  embracing  the  lands  in  which  the  four 
heirs  have  interests  as  tenants  In  common,  and  which  the  plaintiff 
has  deliberately  excluded  from  the  scope  of  this  action.  Judgment 
is  therefore  ordered  for  the  defendants,  with  costs  against  the 
plaintiff. 


(7  Misc.  Bep.  302.) 

DAKE  T.  BUTLER  et  at 

(Suinreme  Court;  Spedal  Term,  Saratoga  Oounty.   January,  1804.) 

Partnership— AfiREBMENT  to  Brare  Phofitb. 

A  lease  of  an  hotel  tor  a  certain  sum  per  year  and  such  additional  con- 
tingcDt  sum  as  shall  equal  one-half  of  the  profits  does  not  r.  a<1er  tb^^ 
lessor  liable  to  third  perscHis  as  a  partner  of  the  lessee  in  the  l:otel  busi- 
ness. 

Action  by  Warren  Dake  against  Frescott  Hall  Butler,  impleaded, 

etc.    Judgment  for  defendants. 

T.  F.  Hamilton,  for  plaintiff. 
Carles  B.  Lester,  for  defendants. 
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RUSSELL,  J.  The  plaintiff  saes  the  heira  of  the  late  Mra.  Oor- 
delia  M.  Stewart  to  recover  against  th^,  as  partners  with  Mr.  Wool- 
worth,  for  Bnppliee  fumiBhed  to  Mr.  Woolworth  in  the  management 
of  the  Grand  Union  Hotel  at  Saratoga  Springs,  and  claims  that  the 
instrument  by  which  Mrs.  Stewart's  heirs  leased  that  property  to 
Mr.  Woolworth  made  them  liable  as  partners  to  third  persons  deal- 
ing with  him  for  goods  furnished  for  the  purposes  of  the  hotel  during 
the  existence  of  the  lease.  By  the  instrument  in  question,  the  heirs 
leased  to  Woolworth  the  hot^  and  furniture  for  ^  yearly  r&it  of 
(52,500  and  auch  additional  contingent  sum  as  should  equal  one-half 
of  the  profits.  In  order  that  the  parties  leasing  might  avail  them- 
selves of  the  advantage  of  the  contingent  rent,  it  was  further  pro- 
vided that  books  of  account  should  be  k^t,  and  on  November  1st  a 
detail  of  the  profits  should  be  furnished;  that  the  heirs  should  have 
free  access  to  the  books;  should  have  a  right  to  a  voice  in  the  selec- 
tion of  the  bookkeeper;  and  that  the  deposits  should  be  made  in 
bank  in  gross;  and  that  no  part  thereof  should  be  drawn  for  the 
personal  use  of  the  lessee  until  the  liquidation  of  the  specific  and 
contingent  rent.  The  claim  of  the  plaintiff  is  based  mainly  upon 
the  provision  for  a  sum  equal  to  one-half  of  the  profits.  The  otiier 
proTisions  referred  to  are  not  designed  to  give  a  partner's  rights  to 
the  lessors,  but  simply  to  facilitate  and  secure  knowledge,  and  a  col- 
lection of  the  contingent  rent.  The  plaintiffs  counsel  does  not 
claim  the  heirs  to  be  partners  inter  sese  with  Woolworth,  but  claims 
that,  as  to  third  persons,  they  are  liable  as  such.  Ordinarily,  the 
rule  which  casts  a  partnersldp  liability  upon  thme  who  have  not 
agreed  to  be  partners  to  based  upon  conduct  of  the  parties  which 
holds  them  out  to  the  world  as  sach,  or  which  is  calculated  to  mislead 
Tpemons  dealing  with  the  enterprise  into  the  belief  that  th^  are 
partners..  This  liability  is  not  founded  upon  the  existence  of  a  part- 
nership relation  created  by  an  agreement  which  must  be  made  in  or- 
der to  constitute  any  actual  partnership,  but  upon  general  rul^  of 
equitable  dealing,  which  prevent  innocent  ones  trom  suffering  on 
account  of  the  acts  of  others  that  were  calculated  to  deceive  them. 
It  is  plain  that  no  liability  was  created  under  this  general  rule  as  to 
third  persons  for  the  reasons  stated,  because  there  was  no  proof 
given,  and  there  was  no  claim  made,  that  the  Stewart  hein  held 
thanselves  out  by  act  or  deed  to  third  persons  as  partners  of  Wool- 
wortii.  The  liability  as  to  third  persons  is  claimed  as  springing  out 
of  the  agreement  itwdf,  and  not  from  the  acts  of  the  lessors  in  any 
other  respect  There  is  only  one  ground  upon  which  such  a  plea 
can  be  maintained,  which  is  that  the  agreement  provided  for  the 
participation  of  the  lessors  with  the  lessee  in  the  profits  of  the  enter- 
prise as  such,  by  the  contribution  of  something  of  value  to  the  en- 
terprise, in  which  event  it  may  be  readily  admitted  that  the  parties 
were  partnera  as  to  the  world,  no  matter  how  much  they  might  cov- 
enant between  themselves  that  they  should  not  occupy  such  relation. 
The  agreement  would  then  be  simidy  a  device  to  enjoy  all  the  emolu- 
ments  ot  a  ^rtnership,  without  the  incurrence  of  any  of  the  risks. 
But  this  case  is  widely  diflermt.  The  lessors  own  a  valuable  hotel. 
The  lessee  desires  to  rent  it.    The  minds  of  the  parties  must  meet 
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upon  some  basis  as  a  conaidemti<m  for  the  use  of  the  hotel  and  fnrni- 
ture.  They  might  speculate  as  to  what  the  Talae  of  that  use  ahonld 
be.  Such  value  is  largely  depend^t  upon  the  custom  attracted 
during  the  short  aeaaon  while  this  nunmer  hotd  woold  be  In  demand 
by  guests.  Such  a  speculation  in  advance  might  be  far  from  the 
value,  as  shown  by  the  actual  result.  A  fairer  way  was  devised.  A 
basis  was  made  for  a  c^tain  rent  smaller  than  the  rental  value,  and, 
instead  of  a  fixed  smn  beyond,  the  lessors  content  themselves  with  a 
further  rent,  dependent  upon  the  value  of  the  use  of  the  pn^rty  to 
the  lessee.  They  do  not  take  this  additional  sum,  if  it  arises,  as 
profits  of  an  enterprise  in  which  they  join  with  the  lessee,  but  as 
rental  compensation,  contingent  and  not  absolnte.  It  is  precis^ 
the  same  as  if  they  had  agr^  to  take  an  additional  {60,000  in  case 
the  receipts  of  the  hotel  averaged  f 10,000  a  day  from  the  let  of  Jnne 
to  the  Ist  of  October.  I  think  tiiese  views  are  supported  by  the 
authorities.  Ferrine  v.  Hankinson,  11  N.  J.  Law,  181.  This  was  a 
case  of  rental  by  which  the  landlord  agreed  with  bis  tenant  to  take 
a  share  of  the  profits  of  the  d^ised  premises  by  way  of  rent  See, 
also,  Pleasants  v.  Fant,  22  Wall,  116;  Dwinel  v.  Stone,  30  Me.  384; 
Bank  v.  Bones,  75  Oa.  246;  Heinatreet  t.  Howland,  6  Denio^  68  (alao 
a  rental  case);  Bichaidson  v.  Hughitt,  76  Y.  55;  8  Kent,  Oomm. 
33. 

The  {^ntifl  argiKS  that  an  f^reement  fbr  a  divirion  of  Ihe  pn^ta 
in  any  form  lessened  the  security  of  the  creditors,  and  foiniohea  the 
reason  for  making  tiie  lessors  partners  with  the  lessee.  So  do  any 
expenses  lessen  the  amount  of  the  fund  to  which  the  creditors  may 
have  recourse  for  payment;  and  the  peculiarity  of  this  lease  is  that 
while  a  certain  sum  must  be  taken  as  expenses,  as  to  which  the  les- 
sors stand  the  same  aa  other  creditors,  yet,  as  to  the  contingent 
rental,  they  are  deferred  until  the  payment  is  made  of  all  of  the 
debts  arising  from  the  management  of  the  hotel,  they  only  receiving, 
under  this  branch  of  the  agKement,  a  share  of  tlie  remnants;  so  that 
in  no  view  can  that  agreement  on  th^r  part  be  anti^niatiic  to  the 
claims  <k  the  credltora  They  cannot  enhance  the  fn^ofita  any  con- 
trol of  their  own.  They  have  no  power  as  partners,  and  they  should 
not  be  held  to  be  liable  aa  such.  Judgment  is  accordingly  ordered 
for  the  defendants. 

(7  Misc.  Bep.  805.) 

SMITH  V.  SMITH. 

(Sniweme  Oonrt,  Bpectal  Twm,  Saratofta  Caantf.  January,  18H.) 

DrroitnB— Ebtrt  or  Jdmmkkt  in  Amow  TniEn  bt  Rkpkrge- 

Code  Olv.  Proc  f  1220,  proTldlng  tbat,  wboe  a  rsference  to  bear  and 

determine  has  been  granted  in  an  action  for  divorce,  Judgment  cnniiot 
be  entered  of  coiuise  on  the  referee's  report,  but  must  be  rendered  by 
the  court,  mwely  requires  the  Interposition  of  the  court  to  prevent  an 
Improper  Judgment,  and  does  not  anthorlee  the  special  term,  on  an  ap- 
plication tor  Judgment,  to  review  the  flndiiMCS  of  tact  or  nilinf»  on 
questions  of  law  by  the  referee,  bat  such  review  can  be  had  only  on 
appeal  to  the  general  t&m. 

Acticm  by  Barah  O.  Smith  against  John  B.  Smith  for  divorce. 
Defendant  moves  to  confirm  the  report  of  the  referee.  Judgment  for 
defendant 
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Caiarles  F.  Doyle,  for  plaiBtUL 

J.  L.  Henning  and        NuBBbanm,  for  defendant 

BXJSSELL,  J.  A  motion  is  made  to  confirm  the  report  of  a  ref- 
eree appointed  to  hear  and  determine  the  issnes  in  an  action  of 
divorce  on  the  ground  of  adidtery,  in  which  there  was  an  affirma- 
tire  defense  of  adultery  on  the  part  of  the  defendant,  and  a  coun- 
terclafaa  of  the  same  issue,  addng  for  an  affirmatiTe  Judgment  in 
favor  of  the  defendant  The  reference  was  to  Jndge  Houghton,  of 
Saratf^  Springs;  and  after  hearing  the  evidence  voluminous  in 
its  character,  the  referee  reported  in  &Tor  of  the  defendant:  l^rstly, 
that  be  had  not  committed  adultery;  and,  secondly,  that  the  plain- 
tiff had  committed  adultery,  and  awarded  a  divorce  to  the  def^d- 
ant.  Upon  the  motion  to  confirm  the  report,  the  plaintiff's  counsel 
objects  that  the  evidence  was  insufficient  to  justify  the  finding  that 
the  defendant  had  not  committed  adultery,  and  also  that  there  was 
no  suffldient  evidence  to  support  the  finding  that  the  plaintiff  had 
committed  adultery.  'Die  court  at  special  term  is  therefore  asked 
by  the  plaintiff's  coniuBel  to  review  thie  findings  of  the  referee,  both 
nixm  the  merits  and  for  errors  oommttted  upon  the  trial  in  rulings 
upon  evidence,  in  order  to  reach  tlie  remit  that  tiie  motion  to  con- 
firm the  r^mrt  should  be  denied. 

Section  1228  of  the  Code  of  Civil  Procedure  provides  that  the  re- 
port of  a  referee  to  hear  and  determine  shall  stand  as  a  decision  of 
the  court;  and  upon  it,  as  a  matter  of  course,  a  judgment  may  be 
entered,  without  further  api^cation  to  the  court,  upon  the  merits. 
But  section  1229  modifies  this  provision  in  matrimonial  actions  so  as 
to  require  that  the  judgment  itself  shall  be  rendered  by  the  court 
It  la  obvious  that  the  intent  of  the  legislature,  in  this  variance  in 
anch  actions,  was  crimply  to  provide  tliat  no  judgment  in  inch  ac- 
tions should  ever  be  rendered  without  a  direction  by  the  court,  and 
the  purpose  of  this  rule  is  also  obvious.  It  is  against  public  policy 
that  the  marriage  contract  should  be  dissolved  by  agreement,  honest 
or  collusive.  Ilie  principle  which  protects  this  relation  carries 
its  neoeadty  into  every  form  of  pro<^ure  in  court  in  divorce  ac- 
tions, even  where  a  referee  to  hear  and  detennine  has  been  ap- 
pointed by  the  court  in  a  divorce  action,  and  one  <sinnot  be  ap- 
pointed without  tlie  order  or  direction  of  the  court;  and  bis  ded- 
«ion  is  not  ttie  final  Jndgmoit,  but,  for  the  protection  of  the  policy 
oi  the  pnbUc  in  its  respect  for  marriages,  the  court  Itself  must  be 
satisfled  that  the  divorce  is  fairly  granted.  Otherwise,  a  referee 
who  is  appointed  to  hear  and  determine  might  feel  compelled,  upon 
the  evidence  presented,  to  award  a  divorce,  while  the  court  which 
has  to  pronounce  the  judgment,  in  its  broader  scope  and  power, 
might  intfflpose  its  veto;  so  that,  notwithstanding  there  was  prima 
facie  evidence  of  adultery,  sufficient  having  appeared  upon  the  trial 
or  by  proof  aKunde  to  justify  it,  it  might  refuse  to  award  judgment 
All  of  this  is  not  intended  as  a  review  by  the  special  term  of  the 
report  of  a  referee  of  limited  power,  as  in  ordinary  cases  of  that 
kind,  nor  is  it  intended  to  stand  for  an  appeal  to  the  gen^til  term 
from  the  referee's  decision,  or  judgment  entered  on  the  referee's  de- 
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cision,  where  all  of  the  questions  arising  before  the  referee  can  be 
properly  heard  and  determined.  It  is  simfdy  an  authority  to  the 
supreme  court  to  intervene,  and  prevent  a  judgmHit  from  being  en- 
tered which  would  justify  the  consummation  of  a  new  marriage  by 
the  successful  pariy,  and  the  complications  arising  from  the  exist- 
ence of  a  ju^^ent  which  might  be  plainly  erroneous.  The  prin- 
ciple alluded  to  would  not  require  the  court  to  scrutinise  closely 
Vii  evidence,  where  the  decision  of  the  referee  was  agaiiut  anv  di- 
vorce, for  in  such  cases  the  marriage  is  protected  and  preserved. 
Therefore  this  court,  in  the  case  at  bar,  will  not  consider  the  con- 
flicting evidence  and  inferences  arising  upon  the  referee's  finding 
that  the  defendant  had  not  committed  adultery,  as  such  a  review  is 
not  within  the  scope  of  tlie  meaning  of  section  1229,  or  the  reason 
upon  which  it  is  founded. 

The  plaintiff's  counsel  ask  the  court  to  review  the  alBrmative  find- 
ing in  favor  of  a  divorce  for  the  defendant  on  the  ground  that  there 
is  no  sufficient  evidence  to  justify  the  finding  of  such  a  legal  con- 
clusion. This  presents  a  somewhat  different  question  from  the  an- 
tecedent one.  In  the  original  issue  upon  which  the  order  of  refer- 
ence was  made,  there  was  an  affirmative  counterclaim,  as  well  as 
the  defense,  of  adultery  on  the  part  of  the  plaintiff.  It  was  not 
sufficiently  broad,  and  the  court,  pending  the  hearing  upon  the  ref- 
erence, aUowed  a  supplemental  answer  averring  adultery  by  the 
plaintiff,  committed  after  the  commencement  of  the  action.  As 
the  testimony  had  largely  been  given  showing  the  acts  of  adultery 
by  the  plaintiff  prior  to  the  service  of  the  supplementary  answer, 
the  plaintiff's  counsel  now  claims  that  this  evidence  could  not  be 
used  in  support  of  the  supplementary  answer  without  being  regiven. 
His  objection  does  not  go  upon  this  ailment  to  the  extent  that  the 
supplementary  issue  destroyed  the  force  of  the  order  of  refer^ce. 
This  evidence  was  competent  and  proper,  if  not  for  an  affirmative 
decree  of  divorce  in  favor  of  tiie  d^endant,  at  least  for  the  purpose 
of  destroying  plaintiff's  power  to  procure  a  divorce  from  the  defend- 
ant; she  being  also  a  guilty  party,  even  if  he  was  also.  When  the 
supplementary  answer  was  given,  the  evidence  in  the  case  might 
apply  to  all  of  the  issues  arising  upon  the  pleadings.  This  was  so 
held  by  the  referee,  and,  if  he  has  committed  an  error  in  this  re- 
spect, that  error  should  be  reviewed  by  the  general  term  upon  ap- 
peal, instead  of  the  special  term  in  pronouncing  judgment  in  this 
action.  Where  the  issues  have  been  fully  and  fairly  tried  before  a 
referee  to  hear  and  determine,  his  decision  should  stand  as  a  guide 
for  the  court  in  rendering  judgment,  unless  some  unjust  or  inad- 
vertent or  unwise  ruling  appears,  which  tended  to  destroy  tiie  safe- 
guards which  the  court  throws  around  the  indissolubility  of  the 
marriage  tie.  In  such  a  case,  and  such  case  alone,  should  the  spe- 
cial term  intervene.  I  think  this  doctrine  Is  a  reasonable  one,  and 
is  also  sustained  by  the  authorities.  Schroeter  v.  Schroeter,  23  Huu, 
230;  Byerson  v.  Ryerson,  (Sup.)  7  N.  Y.  Supp.  726;  Boss  v.  Boss,  31 
Hun,  UO;  McCleary  v.  McCleary,  30  Hun,  154;  Matthews  v.  Mat- 
thews, 53  Hun,  244,  6  N.  Y.  Supp.  589.  Judgment  is  therefore  or- 
dered for  the  defendant,  in  accordance  with  the  conclusion  of  the 
referee. 
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•C7  Miac.  Bep.  412.) 

MABTm  CANTINE  GO.  T.  WARSHAUEB. 

(Supreme  Court,  Special  Term,  Ulster  County.    Marcb,  18M,) 

1.  COMTBMIT  OF  OoVltT— InTKHPOStKO  FaI«E  AKBVBR. 

Uuder  Code  Ctv.  Proc.  I  14,  which  proTldea  that  a  court  of  record  has 
power  to  punish  any  abuse  of  a  "proceeding"  of  the  court,  the  Intopoalns 

of  a  false  answer  may  be  punished  as  a  contempt 

"2,  Same— PtjHiSHMENT. 

Under  Code  CIt.  Proc  }  2284,  providing  that  a  contempt  may  be  pun- 
ished by  "a  fine  sufficient  to  Indemnify  the  aggrieved  party,"  where  It 
appears  that  plaintiff  in  a  cItII  action  was  prevented  from  making  the 
amoimt  of  hla  Judgm^t  out  of  defendant's  propwty  by  the  Interposition 
of  a  false  answer,  a  One  of  the  amount  of  such  Judgment  wlU  be  im- 
posed. 

Action  by  the  Martin  Gantine  Company  against  Herman  War- 
fihauer.  Plaintiff  moreB  to  punisli  defendant  for  contempt  in  in- 
terposing  a  false  answer.  Granted. 

Charlefi  F.  Cantine,  for  plaintiff. 
F.  J.  Bisctioff,  for  defendant. 

PABKEB,  J.  An  examination  of  the  papers  on  which  this  motion 
is  bafied  and  opposed  leads  irresiBtibly  to  the  conclusion  that  the  veri- 
fied answer  interposed  by  defendant  was  false;  and  that  he  had  full 
knowledge  of  Its  falsity.  What  his  object  was  is  suggested  by  the 
fact  that,  a  few  days  att&e  the  defendant  had  thos  snco^sfnlly  checked 
the  plaintiffs  march  towards  a  judgment,  he  confessed  judgment  in 
favor  of  the  J.  E.  Linde  Paper  Company  in  the  sum  of  $1,243.63, 
upon  which,  as  well  as  upon  a  judgment  obtained  against  Mm  the 
day  following  for  $715.04,  executions  were  issued,  and  certain  prop 
erty  of  the  defendEint  sold,  realizing  between  $1,000  and  |1,100,  a 
portion  of  which  amount  was  applied  in  x)ayment  of  each  of  these 
judgments,  as  appears  by  the  return  of  the  sheriff.  It  is  diificult  to 
conceive  of  any  greater  contempt  of  court  than  to  block  the  proceed- 
ings in  court  by  perjury,  and  it  seems  to  be  apeciflcally  provided  for 
in  section  14  of  the  Code  of  Civil  Procedure,  which  provides  that  "a 
court  of  record  has  power  to  punish  •  •  •  misconduct  by  which 
a  right  or  remedy  of  a  party  to  a  civil  action  or  special  proceeding 
pending  in  a  court  may  be  defeated,  impaired,  impeded  or  prejudiced, 
in  either  of  the  following  cases:  *  *  •  (2)  A  party  to  the  action 
or  special  proceeding  for  putting  in  fictitious  bail,  or  a  fictitious 
8uret7,  or  for  any  decMt  or  abuse  of  a  mandate  or  proceeding  of 
the  court."  A  pleading  is  a  proceeding  of  the  court;  in  this  case, 
a  proceeding  to  which  tiie  d^endant  was  not  entitled.  The  foots 
did  not  warrant  it  It  was  only  by  perjury  that  he  obtained  tiie 
nae  of  it ;  and  thus,  in  the  language  of  the  subdivision  quoted  from, 
there  was  "abuse  of  a  *  •  •  proceeding  of  the  court,"  which  in 
this  case  impeded,  if  it  did  not  defeat,  the  rights  of  the  plaintiff,  a 
party  to  a  civil  action.  This  question  was  not  passed  on  in  Moffat 
T.  Herman,  116  N.  Y.  131,  22  N.  E.  287,  because  on  another  ground 
it  became  necessary  to  afiirm  the  judgment  of  the  general,  term, 
which  reversed  the  order  of  the  court  below  adjudging  a  party  guilty 
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of  contempt  in  v^fying  and  int«poslng  a  false  answer.  It  ap- 
peared that  the  line  imposed  was  in  ^ceas  of  that  anthorized  by  sec- 
tion 2284  of  the  Code  of  Civil  Trocedure,  which  governs  the  extent 
of  a  fine  that  may  be  imposed  upon  one  who  been  adjudged 
to  have  been  guilty  of  a  contempt  of  court  witldn  the  iworisiona 
of  section  14. 

It  is  urged  on  this  motion  that,  even  if  the  court  finds  that  the 
defondant  verified  and  interposed  an  answer  which  alleged  false 
matter  by  way  of  defense,  still  he  may  not  be  punished,  because  the 
answer  contained  one  averment  which  was  not  false,  and  which  put 
the  plaintiff  to  his  proof,  and  therefore  the  delay  which  resulted 
would  have  occurred  had  the  false  defense  not  been  set  up.  One 
difBculty  with  defendant's  contention  is  that  the  averment  upon 
which  he  relies  did  not  put  in  issue  the  all^tion  in  the  complaint. 
The  complaint  alleged  the  incorporation  of  the  plaintiff  under  the 
laws  of  the  state  of  New  York.  The  answer  "denies  any  knowledge 
or  information  sufficient  to  form  a  bc^ef '  as  to  such  allegation.  This 
allegation  was  not  suflftcient  to  require  plaintiff  to  make  proof  of 
the  existence  of  the  corporation,  because  section  1776  of  the  Code 
distinctly  provides  that  such  proof  need  not  be  made  except  \rtiere 
the  verified  answer  contains  the  affirmative  allegation  that  the 
plaintiff  is  not  a  corporation.  The  attonpted  denial  in  defendant's 
answer  is  not  an  afHrmative  all^atlou  tliat  the  plaintiff  is  not  a  cor- 
poration.   Association  v.  Bead,  98  N.  T.  474. 

This  brings  us  to  the  qnesti<m  of  punishment.  Section  2281  of 
the  Code  provides  when  and  how  a  party  adjudged  guilty  of  con- 
tempt shall  be  punished,  and  section  2284  fixes  the  limits  witliin 
which  a  court  may  measure  out  the  fine  to  be  imposed.  It  provides 
that,  '*if  an  actual  loss  or  injury  has  been  produced  •  •  *  a 
fine  sufficient  to  indemnify  the  aggrieved  party  must  be  imposed; 
*  *  *  where  it  is  not  ^own  that  such  an  actual  loss  or  injury 
has  been  {nwduced,  a  fine  must  be  imposed  not  exceeding  the  amount 
of  the  complainant's  costs  and  expenses,  and  9250  in  addition 
thereto.''  If,  then,  the  evidence  requires  the  finding  that  the  piaha- 
tiff  did  sustain  actual  loss,  and  affords  a  basis  for  a  determination 
of  the  extent  of  that  loss,  the  last  sentence  quoted  is  not  applicable, 
and  the  previous  one,  which  requires  a  fine  sufficient  to  indemnify 
the  aggrieved  party,  is.  Now,  it  appears  that  on  tiie  8th  day  of 
December,  1893,  the  plaintiff  moved  this  case  for  trial  at  the  Ulster 
circuit,  and  obtained  a  judgment  for  damages  and  costs  in  the  sum 
of  f626.03.  Had  the  answer  not  been  interposed,  he  would  have 
been  entitled  to  a  judgment  on  the  12th  day  of  November,  1893,  at 
which  time  it  appears  the  defendant  had  property  subject  to  levy 
and  sale  under  execution  greatly  exceeding  in  value  the  amount  of 
plaintiff's  judgment,  and  he  continued  to  have  a  leviable  interest 
in  property  of  a  greater  value  than  such  judgment  for  at  least  10' 
days  after  plaintiff  would  have  been  entitled  to  enter  his  judgment 
but  for  the  misconduct  of  the  defendant  The  evidence,  therefore, 
requircs  the  finding  that,  but  for  the  interposition  of  the  false  an- 
swer, the  plaintiff  would,  in  the  ordinary  course,  have  made  the 
amoimt  of  his  judgment  out  of  def^dant's  property.  Compliance- 
with  the  requirements  of  the  statute,  therefore,  makes  it  necesBary 
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to  impose  upon  defendant  a  fine  equal  In  amonnt  to  the  face  of  the 
ia^^C>ne°t,  with  the  costs  of  this  proceeding  added,  which  are  fixed 
«t  the  nun  of  950.    Let  an:  (»rder  be  entered  accordin^y. 


(7  Misc.  Rep.  286.) 

PBOPIiB  ex  ret  MBKOBH  t.  MAYNARD  et  aL,  Tax  AnMson  (two  caaea). 


(Sopreme  Ooart,  fecial  Term,  Monroe  Goant^.   October,  18B8.) 

TaXATIOS— APFLIOATIOH  to  RbDUCB  AMEfmtBKT. 

Under  Lows  1857,  c.  5fM.  |  5.  proTidluK  tiiat  any  penoa  aaklna  a  re- 
daction of  an  assessmpnt  shall  be  examined  nnder  oath  Xry  the  a  spsaon 
touching;  the  vnlue  of  bis  property,  a  person  who  claims  a  reduction  be- 
cause of  his  debts  will  be  denied  relltf  i^ere  he  refuses,  mi  his  ex- 
amination by  Uie  aisflsoorflt  to  stats  to  whom  hs  owss  tbe  money. 

Separate  writs  of  certiorari  by  William  L.  Mercer,  Andrew  G.  Mer- 
cer, and  Philip  M.  Kendig  against  N.  Barnett  Maynard  and  others, 
tax  assessors,  to  review  assessment  ol  relators*  ^mpexty  In  the  town 
of  Waterloo^  Seneca  conn^. 

Frederick  L,  Minnningr  for  relaton. 
Gharlea  A.  Hawley,  for  defendanti. 

BBADL£Y,  J.  There  Is  no  question  about  the  r^nlarlty  of  the 
proceedings  of  the  assessors  up  to  the  time  they  met,  on  the  third 
Tuesday  of  August,  to  review  their  assessments.  The  c<Mnplaint  is 
that  the  assessors  then,  upon  the  proceedings  had  in  behalf  of  the 
relators,  erred  in  not  removing  or  reducing  the  aasessments  of  their 
peraonai  estate.  The  question  presented,  therriore,  is  whether  the 
assessors  were  fairly  teqniied  to  do  ao  by  the  proofs  as  presented  to 
tliem.  It  was  the  dnty  of  the  assessors,  on.  the  application  .of  any 
person  a^iieved,  to  hear  and  examine  his  oHnplaints  on  the  snb* 
ject.  They  did  hear  the  complaints  of  the  relators,  bat,  in  the  view 
they  had  of  their  duty,  conduded  that  the  relators  failed  to  furnish 
the  requisite  proof  to  require  or  justify  the  reduction  sought  of  the 
atfsessm^ts  of  their  personal  property.  The  return  ot  the  assessors 
to  the  writs  of  certiorari,  or  to  the  facts  legitimately  presented  by 
them,  must,  for  the  purposes  of  the  question  her^  be  deemed  con- 
ciusire. 

Ill  the  case  of  the  rdator  William  L.  Mercer,  the  fftcts,  aa  so  stated, 
are  that  he  did  not  personally  appear  before  the  assessors;  that  An- 
drew G-.  Mercer  appeared  there,  and  presented  in  his  own  behalf  an 
flfBdavit  made  by  him  before  a  notary  public,  and  was  by  them  in* 
formed  that  th^  could  not  accept  it,  for  the  reason,  as  they  under* 
stood  the  law,  that  the  person  should  be  sworn  and  examined  by 
than;  that  afterwards,  and  just  before  departing  from  the  office  oc- 
cupied by  the  assessors,  he  laid  upon  the  desk  an  affidavit  of  William 
Ij.  Mieroer,  which  had  been  taken  before  a  commMoner  of  deeds,  and 
■aid,  '^ere  is  an  afttdavit  that  I  will  leave  for  my  brother  WlUiam," 
and  1^  the  office.  This  affidavit  was  to  the  effect  that  the  valne  of 
Us  personal  estate,  including  his  bank  stock,  after  deducting  his  just 
debts  and  {woperty  invested  in  the  stock  of  corporations  or  associa* 
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tiona  liable  to  be  assessed  therefor,  and  bis  investments  in  the  obli- 
gations of  the  United  States,  did  not  exceed  the  sum  of  one  dollar. 
No  other  proof  in  his  behalf  was  presented  to  the  assessors. 

The  relator  Andrew  Q.  Mercer  personally  appeared  before  the  as- 
sessors, and  presented  to  them  his  ai&davit,  taken  before  a  notary 
public,  and  ^milar  in  .statement  in  all  respects  to  that  before  men- 
tioned of  William  L.  Mercer.  The  assessors  examined  iihe  aifldavit, 
and  said  to  him  they  could  not  accept  it,  and,  on  being  ajsked  why, 
replied  that,  as  they  understood  the  law,  it  was  necessary,  in  order 
to  remove  the  assessment  upon  personal  property,  that  the  person 
should  be  sworn  and  examined  by  them.  They  also  stated  to  him 
that,  if  he  desired,  they  would  administer  to  him  the  oathy  and,  if 
his  examination  was  satisfactory,  they  would  remove  the  assessment 
The  oath  was  administered  to  him.    He  was  asked: 

"On  what  ground  do  yoa  demand  a  reduction  of  your  personal  aBsessmoit? 
A.  On  account  of  debts  and  money  Invested  in  stock  corporations.  Q.  What 
ig  the  nature  of  your  indebtedness?  Of  what  does  it  consist?  A.  I  decline 
to  answer." 

After  being  told  that,  if  he  could  not  answer  the  question,  there- 
was  no  use  in  going  any  further  with  the  examination,  he  said: 

"W^  put  It  down  tw«ity  thousand.  Q.  To  whom  are  you  owing  tUs  m<»- 
ey7   A.  I  decline  to  answw." 

He  answered  no  further  questions,  nor  did  he  snlwcribe  the  exam- 
ination, which  was  taken  in  writing,  but  laying  his  affidavit  before 
referred  to  on  the  deak,  and  saying  "that  he  would  rest  the  case  upon 
that  affidavit,"  left  the  office  and  did  not  again  appear  before  the 
assessors. 

The  relator  Philip  M.  Kendig  also  appeared  before  the  assessors, 
and  presented  his  affidavit,  similar  to  that  before  mentioned,  taken 
before  a  notary  public;  and  after  being  informed  that  the  assessors 
could  not  accept  it,  for  the  reasons  before  stated,  h^  after  some  hesi- 
tation, consented  to  be  sworn.  The  oath  waa  adn^hiistered  to  him, 
and  he  was  aaked: 

**0n  what  grounds  do  you  demand  a  reduction  of  your  personal  assessment? 
A.  That  I  am  in  debt  Q.  What  is  the  nature  of  your  Indebtedness?  Of 
what  does  it  cMisist?  A.  Notes  and  otb^  evidences  of  debt  Q.  What  Is 
the  amount  ot  your  Indebtedness?  A.  Eighteen  to  nineteen  thousand  didlan. 
Q.  To  whom  are  you  owing  this  mtHiey?   A.  I  decline  to  answer." 

He  did  not  answer  that  question,  nor  did  he  subscribe  the  lamina- 
tion, which  had  been  taken  in  writing,  but  laying  down  his  affidavit 
before  referred  to,  and  saying  "that  he  would  rest  his  case  upon  that 
affidavit,"  left  the  office,  and  did  not  again  appear  before  the  as- 
sessors. The  application  of  Mr.  Kendig  was  made  about  half  an 
hour  after  that  of  Andrew  Q.  Mercer.  Ttie  assessors  Indorsed  upon 
each  of  their  affidavits  the  words  "Not  accepted  by  the  assessors  as 
sufficient  evidence  to  warrant  a  reducticm,"  and  filed  it  in  the  office 
<rf  the  town  derk,  and  immediately  thereafter  mailed  to  each  of  the 
relators  a  written  notice  that  his  affidavit  had  been  so  indorsed  as 
not  accepted;  that  it  had  been  so  filed;  and  that  his  personal  as- 
sessment had  not  been  reduced. 

Those  are  the  facts  upon  which  the  determination  here  must 
mainly  be  founded,  and,  as  the  powers  of  the  asaeBBora  are  atatntorj. 
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the  qaestion  is  whether  or  not  the  relators  took  Rch  action  in  sup- 
port of  their  applications  as  required  the  aMessom  to  give  them  the 
relief  they  sought,  or  any  relief,  by  way  of  reduction  of  their  asaeaa- 
ments.  By  Act  1851,  c.  176,  S  6^  aa  amended  by  Laws  1867,  c.  630, 
I  6,  it  is  provided  that: 

"Wbenerer  aoy  persoB  on  his  own  bebalf,  or  on  behalf  of  tbosa  whom  be 
may  represent,  shall  apply  to  the  assessors  of  any  town  w  ward  to  reduc* 
the  vaJne  of  bis  real  and  parsonal  estate,  as  set  down  in  the  aaseBsmoit  roll. 
It  Bball  lie  tbe  duty  of  such  aaseaaora  to  examine  each  person  under  oath 
toueUBff  tbe  value  of  his  or  thetar  said  real  or  personal  estate;  and  after 
inch  examination  and  such  otbw  si^tplementary  evidence  under  oath  as  shall 
be  presented  by  the  party  or  pawn  aggrieTed,  tbey  shall  fix  the  value 
thereof  at  such  sum  as  they  may  deem  Just,  •  •  *  but  if  such  person 
shall  refuse  to  answer  any  qaestion  as  to  tbe  value  of  bis  real  or  personal 
estate,  or  tbe  amount  thereof,  or  to  present  BufBclrat  supplementary  evidence 
under  oath  to  justify  a  reduction,  the  said  assessors  shall  not  reduce  the  value 
of  such  real  or  personal  estate.  Tbe  examination  so  talcen  shall  be  written 
and  shall  be  subscribed  by  the  person  examined." 

In  the  case  of  William  L.  Mercer  there  was  an  entire  failure  to 
comjdy  with  the  statute,  and  the  person  presenting  and  leaving  his 
affidavit  with  the  assessors  was  advised  by  them  that  they  would  not 
accept  an  affidavit,  for  the  reasons  stated  by  theuL  It  is  said,  on 
the  part  of  the  relator,  that  his  affidavit  follows  the  form  of  that  in 
People  V.  Weaver,  100  V.  S.  539.  True,  it  does,  but  it  may  be  ob- 
served that  the  affidavit  there  was  made  pursuant  to  a  statute  relat 
ing  to  the  city  of  Albany  (Lews  1850,  c.  86,  §  9),  which  may  have  re- 
mained effectual  notwithstanding  the  subsequent  general  statutes 
amending  the  Kevised  Statutes  on  the  subject  (Laws  1851,  c.  176, 
§  4).  In  that  caae  the  sole  question  raised  was  one  of  the  constitu- 
tionality of  a  statute  of  this  state.  People  v.  Dolan,  36  N.  Y.  59. 
There  is  no  support  for  the  writ  issued  in  behalf  <rf  the  rdator  Wil- 
liam L.  lifercer. 

The  disposition  of  the  other  two  cases  is  dependent  upon  a  state 
of  facts  applicable  to  both  of  them.  Their  affidavits  were  not  ef- 
fectual to  support  their  claim  for  reduction  of  thdr  assessments,  and 
would  not  have  been  under  the  Revised  Statutes  before  the  amend- 
ment of  1851,  as  there  the  affidavits  for  such  purpose  must  have  been 
made  before  the  assessors,  or  one  of  them.  1  Rev.  St  394,  S  25. 
Sndi  provision  was  repealed  by  Laws  1861,  c.  176,  §  3.  The  assess- 
ors proceeded  to  examine  those  relators  on  oath,  and  the  examina< 
tlon  of  thm,  respective,  waa  interrupted  and  stopped  by  th^  re- 
fusal to  answer  the  question  as  to  whom  they  owed  the  indebtedness 
referred  to  in  their  fn^vlons  answers.  It  is  urged  that  the  assessors, 
in  making  that  inquiiy,  were  assuming  to  exercise  an  arbitrary  and 
inquisitorial  power,  not  within  reasonable  limits  and  illegally,  and 
that  the  relators  properly  declined  to  answer  it  The  purpose  of  the 
statute  of  1851,  as  amended  in  1857,  evidently  was  to  provide  for 
greater  and  more  satisfactory  means  of  information  than  that  which 
was  neccHEMurily  furnished  by  tihe  affidavit  provided  tor  by  the  former 
Btatate.  This  might  not  be  accomplished  if  the  view  of  its  purpose 
and  effect  nrged  on  the  part  of  the  relators  were  adopted.  In  the 
cited  case  of  People  t.  Beddy,  43  Barb.  539,  the  question  here  did 
not  necessarily  ariae.  The  court  there  said  that  the  object  of  the 
amendment  was  to  allow  the  assessors  to  subject  the  person  appeal- 
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ing  from  his  asBesmieDt  to  such  an  oral  examination  as  tfaey 
might  think  proper.  Nor  \b  the  contention  on  the  part  of  the 
relators,  as  applied  to  the  present  casee,  supported  by  People 
Howland,  61  Barb.  273;  Peojde  t.  Fei*sason,  S8  N.  Y.  89;  or  Peo- 
ple T.  Byan,  88  N.  Y.  143.  There  the  courts  ttdd,  as  in.  People 
T.  Beddy,  that  the  assessors  act  judicially,  and  must  be  gov- 
erned by  the  evidence  before  them,  and  cannot  arbltrarity  deter- 
mine the  facts  to  the  contrary.  But  it  must  be  assumed  that 
the  facts  appealing  by  the  evidence  to  control  their  action  must  be 
such  aa  appear  frMU  the  examination  which  the  assessors  are  at  lib- 
erty to  make  of  the  person  seeking  relief  against  bis  assessment. 
Nothing  to  the  contrary  was  held  In  People  v.  Dykes  (Sup.)  19  N.  T. 
Supp.  78.  And  in  the  later  case  of  People  v.  Assessors  of  Middle- 
town,  64  Hun,  167, 19  N.  Y.  Supp.  142,  in  the  same  court,  it  was  held 
that  the  assessors  had  no  power  to  reduce  the  assessment  upon  the 
case  made  solely  by  the  affidavit  of  the  attorney  who  appeared  tor 
the  person  ass^sed.  It  is  sccd  by  reference  to  the  statute  before 
mentioned  that,  If  the  person  assessed  refuses  to  answer  any  question 
as  to  the  value  of  his  property  or  the  amount  thereof,  the  assessors 
shall  not  reduce  the  assessment  In  y<»e  v.  Willard,  47  Barb.  320, 
it  was  hdd  tbat  the  assessors  properly  reused  to  reduce  the  aoocfls 
ment  of  the  person  making  application  therefor,  because^  on  eram- 
inatitHL  by  than  In  respect  to  the  amount  of  hte  debts  and  to  whrnn 
he  was  indebted,  he  stated  he  could  not  remember  whom  he  owed, 
as  well  as  for  the  reason  that  he  did  not  subscribe  his  written 
amination.    And  there  Mr.  Justice  Jt^nson  said: 

"If  be  claims  to  be  Indebted  to  a  large  amount  or  to  any  amount,  and  !a 
onable  to  tell  what  persons  he  Is  owing,  who  his  creditors  are,  and  to  what 
amount  he  Is  Indebted  to  each,  or  near  the  amonnt  it  would  be  qnfte  safe  for 
the  as8ess<H«  to  assume,  and  to  act  upon  the  assumption,  that  the  claim  was  & 
mere  pretense  to  avoid  the  payment  of  his  just  and  proper  share  of  the  pub- 
lic burdens." 

In  the  present  case  the  assesson^  in  pursuing  the  inquiry  which 
they  made  and  to  which  the  relators  refused  to  respond,  w^e  exer- 
cising their  power  within  the  purpose  of  the  statute  providing  for 
the  examination  by  tliem.  A  more  limited  construction  of  the 
power  conferred  by  it  would  seem  to  make  it  appear  that  the  amend- 
ment of  the  Bevised  Statutes  upon  the  subject  was  made  without 
any  substantial  purpose.  It  was  essential  to  their  right  to  have 
their  assessments  rmoved  or  reduced  tliat  the  relators  submit  to  an 
fflcaminatiou  under  oath  as  to  the  assessable  ^ue  of  their  peisonal 
property.  This  they  did  not  do,  but  refused;  and,  if  it  had  been 
done,  it  would  likewise  have  been  necessary  for  the  rdators  to  sub- 
scribe the  written  examination.  The  requirement  on  their  part 
was  not  accomplished.  It  must  be  assumed  that  the  assessors,  ac- 
cording to  the  best  Information  in  their  power,  ascertained  and  in- 
serted in  the  assessment  roll  the  value  of  the  relators'  taxable  prop- 
erty and  that  of  the  other  taxable  inhabitants  of  the  town;  and.  for 
the  reasons  before  givsi,  the  relators  failed  to  establish  any  right  to 
have  their  assessments,  or  that  of  either  of  th^n,  reduced.  '  Tiie 
prayer  of  the  petitioners  should  be  denied,  and  the  writs  dismissed, 
with  costs.   Ordered  accordingly. 
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MAZER  T.  KIU*ATBIOK  tt  A 

(CommoD  Pleas  of  New  Tffl-k  City  and  CJounty,  General  Torm.  April  2,  1891) 

1.  PbIJKHPAL  and  AoBNT— LlABtLITT  Of  ONB  DBALING  WITH  AOBKT. 

In  an  action  for  the  converBlon  of  a  clieck  it  appeared  tbat  plalDtifTii 
tmslnesa  waa  conducted  by  ber  husband  as  her  agent,  and  tbat  be  took 
fa  his  own  name  a  lease  ot  the  {ffemisea  In  whldi  the  binlneas  was  con- 
ducted. The  husband  drew  a  check  on  plalntUTs  bank  aoconot  in  fftvor 
of  defendnnta  for  a  month's  rent  of  tbe  premlBee,  and  signed  It  as  "atttr- 
ney."  Afterwards  defendants  represented  tiiat  the  check  was  lost,  and  on 
tbelr  promise  to  cancel  and  return  It  if  found  tbe  husband  was  Induced  to 
give  another  rfieck.  After  paymeut  of  the  substituted  chw*.  defendaats 
irocmed  the  trst  check  to  be  paid  also,  claiming  It  to  be  due  tfx  an- 
other month's  rent,  which  the  husband  denied.  It  did  not  i^pear  that 
the  husband  cmisMited  to  the  application  of  the  first  tbedt  to  the  dis- 
puted dalm  for  rent.  Bt^A,  that  defendants  were  not  entitled  to  protec- 
tlcn  on  the  xroond  that  they  had  received  payment  of  a  demand  agnlnst 
the  agtnt  Q«t  of  the  prlnet^'a  funds  and  in  tgnwance  of  the  principal's 
rights. 

S,  Thoteb  avd  Convbbsioh — TiTiiB  ov  Plaintiff. 

Where  an  agent  made  and  delivered  a  check  on  the  funds  of  bis  prin- 
cipal, and  afterwards  It  was  agreed  that  tbe  cbedc  should  be  canceled 
and  returned,  the  ownership  of  the  che<^  pursuant  to  such  agreement 
reverted  to  plalntUf,  and  gave  her  such  interest  therelu  as  entitled  hw 
to  sue  fm*  its  c<Hiverslon. 

Appeal  from  trial  term. 

Action  by  Bopliie  Mayer  a^nst  T.  Judsmi  Kilpatrick  and  others 
to  recover  damages  for  an  alleged  conversion  of  a  check.  Prom  a 
judgment  dismisBing  the  complaint,  plaintatf  appeals.  EeverBed. 

Argoed  before  DALY,  C.  J.,  and  BISCHOFF  and  PEYOR,  JJ. 

Alex.  Tbain,  for  appellant. 

Eugene  B.  Hawkins,  for  respondents. 

BISCHOFF,  J.  Plaintiff,  by  Adolph  H.  Mayer,  her  husband  and 
agent,  conducted  a  tailoring  busiuees  in  premises  of  which  the  how- 
band  was  tbe  lessee  in  person,  and  respecting  which  defendants  were 
tbe  agents  of  the  lessor.  In  connection  with,  and  for  the  purpOMs 
•f,  her  business,  plaintiff  kept  a  deposit  account  with  the  Bivendde 
Bank,  a^inst  which  her  husband  was  authorized  to  draw  as  the 
exigencies  of  the  business  required.  On  July  11,  1891,  the  husband 
paid  defendants  one  month's  rent  by  a  check  to  their  order,  and  signed 
by  him,  "Adolph  H.  Mayer,  Attorney."  Several  days  later,  defend- 
ants represented  that  the  check  had  been  mislaid  or  lost,  and,  upon 
their  promise  to  cancel  and  return  it  when  found,  the  huEdl)and  was 
induced  to,  and  did,  issue  another.  The  substituted  check  was  paid 
bj  the  bank,  and  thereafter  defendants  also  presented  and  received 
payment  of  the  first  The  proceeds  of  tlie  check  agreed  to  be  can- 
celed and  returned  were  applied  by  defendants  in  paymwt  of  a  fur- 
ther month's  rent,  which  they  claimed  to  be  due  the  lessor  and  in 
arrear,  but  the  justice  of  which  claim  the  husband  disputed.  This 
action  waa  brought  to  recover  damages  for  the  conversion  of  the 
check  last  mentioned.  The  foregoing  facts  appeared  in  evidence, 
unchallenged,  when  plaintilT  doeed  the  Introduction  of  direct  eri- 
v.28N,Y.8.no.2— 10 
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dence,  and  upon  motion  of  defendants'  counBcl  the  court  dismiBsed 

the  complaint.  We  are  of  the  opinion  that  thte  wae  error  for  which 
the  judgment  should  he  reversed.  The  specific  grounds  of  the  mo- 
tion for  nonsuit  were  that  plaintiff  had  no  beneficial  interest  in  the 
check  alleged  to  have  been  converted,  or  its  proceeds,  and  that  the 
check  was  given  by  the  husband  to  pay  his  personal  debt;  also,  that 
defendants  were  not  liable  because  they  received  the  check  as 
agents  for  the  lemor.  In  view  of  the  facta  that  the  check  alleged 
to  have  been  converted  was  rescinded  and  agreed  to  be  canoded 
and  returned  by  defoidants  after  another  had  been  given  them  in 
its  place,  and  that  it  does  not  appear  that  the  husband  consented 
to  its  application  to  the  payment  of  his  alleged  disputed  debt,  it 
is  too  plain  to  require  argument  that  defendants  cannot  avail  them- 
selves of  the  protection  which  the  law  affords  one  who  in  good  faith, 
and  in  Ignorance  of  the  rights  of  a  subsequently  ascertained  princi- 
pal, has  received  payment  of  a  demand  againBt  the  agent  out  of  funds 
belonging  to  the  former.  Story,  Ag.  §  444.  Kdther  can  the  prin- 
cipal authorize,  or  be  deemed  to  have  authorized,  the  commission  ot 
an  unlawful  act  by  his  agent  (Brown  v.  Howard,  14  Johns.  119),  and 
defendants  will  not  be  permitted,  therefore,  to  escape  liability  be- 
cause in  the  conversion  of  the  check  they  pretended  to  act  for  an- 
other, the  lessor. 

It  remains  to  consider  only  whether  plaintiff  had  such  an  inter- 
est in  the  check  or  its  proceeds  as  enabled  her  to  maintain  this  ac- 
tion. In  conversion  it  must  appear  that  the  plaintiff  had  the  legal 
title  to,  or  a  general  or  special  property  in,  or  a  right  to  the  posses- 
sion of,  the  chattel  or  chose  in  action  which  is  alleged  to  have  been 
converted.  Cooley,  Torts  (2d  Ed.)  p.  517;  4  Am.  &  Eng.  Enc.  Law, 
p.  117;  Bush  V.  Lyon,  9  Cow.  52;  Dillenback  v.  Jerome,  7  Cow.  294; 
Hall  V.  Daggett,  6  Cow.  653.  The  burden  in  this  respect  was  con- 
clusively sustained  by  the  plaintiff,  since,  for  the  purposes  of  a  non- 
suit, the  truth  of  every  fact  of  which  there  is  any  evidence  must  be 
assumed.  She  authorized  the  making  and  utterance  of  the  check; 
her  husband,  in  these  matters,  acted  as  her  agent  In  legal  in- 
tendment, therefore,  the  check  was  hers,  not  that  of  her  agent  Be- 
fore utterance  of  the  check,  the  legal  title  thereto  was  in  her;  it 
was  her  property;  she  was  entitled  to  Its  possesEdon.  After  it  was 
uttered,  the  title,  property,  and  right  of  possession  passed  to  the 
payees,  but  upon  its  rescission,  and  the  agreement  for  its  cancella- 
tion and  return,  these  reverted  to  her.  The  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event    All  concur. 


(7  m»c.  Itep.  U85.) 

JOHNSON  T.  PAKKER. 
(OommoD  Pleas  of  New  York  City  and  County,  General  Term.  April  2.  1894.) 

APPSAL — 0B.TECTI01IB  NOT  RaIBBO  BrT.OW. 

£xcci>tion8  to  the  admlsidon  of  evidence  present  no  aueeUon  for  review 
where  the  ground  tst  the  objection  was  not  stated. 

Appeal  from  eleventh  district  court 
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Action  by  Charles  C.  Johnson  against  Abel  M.  Parker  for  Injury 
to  personal  property.  From  a  judgment  in  favor  of  plaintiff,  ren- 
dered by  a  justice  without  a  jury,  defendant  appeals.  BeTeraedf  nn- 
less  recorery  is  reduced. 

Argued  before  BISCHOFF  and  GIEGEBIGH,  JJ. 

Wm.  GL  Carpenter,  for  appellant 
O.  W.  Hopkins,  for  respondent 

HISCHOFF,  J.  Flaintifl  sued  to  recover  damages  for  an  injury 
to  his  bicycle,  alleged  to  have  been  caused  by  the  negligence  of 
defendant's  servant.  The  facts  appearing  from  the  record  are 
that  on  a  certain  day  plaintiff,  after  riding  the  bicycle  for  some 
distance,  returned  to  his  home  for  his  overcoat,  and  left  the  machine 
against  the  curb  in  front  of  his  dwelling;  that  a  few  moments  after- 
wards he  looked  out  of  an  upper  window  to  keep  watch  of  the  bi- 
cycle, and  saw  the  defendant's  ice  wagon  drive  to  the  curb,  and 
over  the  chattel  in  question,  th^by  caning  the  injury  for  which 
damages  r^e  sought  There  is  sufficient  evidence  as  to  the  negli- 
gence of  the  driver  of  the  wagon,  and  of  defendant's  relation  to 
him,  to  support  a  recovery  upon  the  undisputed  facts,  and  the  jus- 
tice was  w^  justified  in  finding  that  the  plaintiff  was  not  charge- 
able with  contributory  negligence.  The  exceptions  taken  by  the 
appellant  are  unavailing  for  the  purposes  of  review,  the  ground  of 
the  objection  not  being  stated  (Malcc^m  v.  Lyon  [Com.  PL  N.  Y.]  19 
N.  Y.  Rupp.  210;  Myers  v.  Cohn  [Com.  PI.  Y.]  23  N.  Y.  Supp.  996); 
but,  in  any  event,  they  do  not  present  grounds  for  reversal.  In 
view  of  the  evidence  adduced,  t^e  motion  to  dismiss  the  complaint 
was  properly  denied.  On  the  undisputed  evidence,  however,  as 
to  the  v^ue  of  the  chattel  before  and  after  the  injury,  the  award  of 
$150  damages  cannot  be  supported.  That,  at  the  time  of  the 
injury,  the  bicycle  was  worth  fl50,  is  the  conclu^on  reached  by 
both  the  plaintiff's  and  the  defendant's  experts;  but  these  witnesses 
also  agree  that  the  value  of  the  chattel,  unrepaired,  is  920.  Taking 
the  most  favorable  view  of  the  evidence,  the  recovery  should  not 
exceed  |130.  Therefore,  the  judgment  must  be  reversed,  and  a 
new  trial  ordered,  witii  costs  to  abide  the  event,  unless  the  respond- 
ent shall  stipulate  to  reduce  the  amount  recovered  by  |20,  in  whldi 
case  the  judgment  is  affirmed,  without  costs. 


a  Misc.  Rep.  A80.) 

JAOKSON  V.  BODBLl 

(Ooaaaoa  neas  of  New  York  (Mty  and  Ooon^,  Goieral  Tom.  April  2, 1804.) 

ComKACTS— Mutual  Assent. 

Defaodaiit  wrote  to  tbe  owner  of  a  boiue  offering  to  accept  a  lease  to 
terminate  tm  April  1st  blowing.  The  owner  called  at  dcfoidant^ 
iHNue  when  be  was  abeoit,  and  defendant  again  wrote^  referring  to  tlitt 
visit,  and  stating  tbat  he  understood  from  bis  wife  tbat  be  (the  owner) 
bad  accepted  tbe  offer,  but  be  refused  to  accede  to  tbe  owner's  wish 
to  have  poeeesslott  of  tbe  boose  at  an  eeriier  day  than  April  lot  Tbe 
owner  repUed  tbat  be  would  not  recede  tnm  bis  proposal  as  to  tbe 

>  Beargument  denied.   Bee  98  N.  Y.  Snpp.  1148. 
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tenntaatlim  of  tbs  teoMw  DeCoidaat  tben  refOKd  tio  take  the  leue, 
wbereapoD  the  owner  wrote  that  he  would  hold  him  to  his  offer,  GM, 
that  the  minds  of  the  parties  did  not  meet 

Appeal  from  eleventh  district  court 

Action  by  John  Jackson  against  Frederick  Bode  to  recover  dam- 
ages alleged  to  have  been  caused  bj  defendants  refusal  to  asnune 
possession  of  the  premise  alleged  to  have  been  leased  to  him. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Be- 
Tersed. 

Argued  before  BISCHOFF  and  GIEGEEICH,  JJ. 

George  Hill,  for  appellant 
Herb^  J.  Hindea,  for  respondent 

BISCHOFP,  J.  It  is  impossible,  npon  attentive  consideration 
of  the  evidence,  to  conclude  that  a  lease  was  at  any  time  entered  into 
between  the  defendant  and  plaintilTB  assignor.  AU  the  negotia- 
tions between  the  parties  conceded!;  existed  only  in  the  correspond- 
ence between  them.  On  October  13,  1893,  defendant  wrote  to 
plaintUTs  assignor,  offering  to  accept  a  lease  of  the  Kew  Bochelle 
hoase  from  November  1,  1893,  to  April  1,  1894,  at  the  monthly 
rental  of  926.  In  response  to  this  the  assignor  called  at  defendant's 
residence,  but  failed  to  meet  the  latter.  On  October  16th  de- 
fendant again  wrote,  referring  to  the  occasion  of  the  assignor's  call, 
and  expressing  regret  at  not  meeting  him.  In  this  last-mentioned 
lett^  defendant  mentions  the  fact  that  he  was  informed  by  his  wife 
that  he  (the  assignor)  had  accepted  hia  (defendant's)  offer  (tf  October 
13th,  and  refers  to  the  assignoi^  expressed  wIeAl  to  have  possession 
ot  the  house  sarrendared  to  him  on  Miuvh  20,  1894,  to  enable  him 
to  proceed  with  contemplated  decorations  and  repairs,  to  which 
proposed  surrender,  however,  defendant  refused  to  accede.  On 
October  17th  plaintifTs  assignor  replied  by  refusing  to  recede  from 
his  proposal  that  the  house  be  surrendered  to  him  at  the  time  men- 
tioned, and  on  October  23d  defendant  again  wrote,  this  time  with- 
drawing his  offer  to  accept  a  lease  altogether.  Tliis  last  letter 
evoked  a  response  from  plaintiff's  assignor,  which  was  to  the  effect 
that  he  would  hold  defendant  to  his  offer  of  October  16th.  It  ia 
appairent  that  the  minds  of  the  parties  never  met;  that  they  had 
never  fully  agreed  respecting  the  terms  of  any  proposed  lease;  de« 
fendant  insisting  that  it  should  endure  Until  April  1st,  and  plain- 
tiff's assignor  that  it  should  expire  on  March  20th.  Consistently 
with  his  withdrawal  at  the  offer  to  accept  a  lease,  defendant  conced- 
edly  never  occupied  the  premises  during  any  part  of  the  proposed 
term.  Until,  therefore,  defendant's  offer  was  nnconditionally  ac- 
cepted by  plaintiff's  assignor,  or  the  latter's  proposed  modification 
of  the  otter  was  unconditionaUy  assented  to  by  the  defoidant,  tiiere 
was  no  agreement,  hence  no  lease;  and  before  his  offer  was  nncon- 
ditionally  accepted  plaintifTs  assignor  it  vras  competent  to  de* 
fendant  to  withdraw  it  Store  Co.  v.  Holbiook,  101  'S.  T.  45,  4 
E.  4.  It  was  error  on  the  part  of  the  Justice  b^ow  to  award  dam- 
ages in  any  amoant  to  the  lAaintiff,  and  as,  upon  the  facts,  Ae  jndg- 
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mmt  most  be  rereraed^  aad  the  complftiBt  be  diBmlssed,  it  is  wmeo> 
essary  to  examine  other  grounds  of  alleged  error.  Judgment  re- 
wersed,  and  complaiiit  diamiMed,  with  costs  of  this  appeal  and  of  the 
court  below. 

itil  Abb.  N.  C.  289;  7  Misc.  Rep.  (S2B.) 

GOLTON  et  &L  T.  NKW  YORK  BL.  B.  GO.  et  al. 

(Comnum  Fleam  of  New  Ywk  City  and  Goimtr,  Special  Term.  Febnuur* 

isy4.} 

I.  Etidkncb— BxPBvr  Tbbtwost— Valuk  op  Rial  Ebtat*. 

A  witness  eaftnged  In  buying.  seLUii!!,  renting,  or  appraising  real  estate, 
and  shown  to  be  possessed  of  tlie  requisite  quallflcatlons,  derived  from 
bis  expwience,  nmy  give  opinion  evidence  ns  to  the  value  of  real  estate 
at  dlfr^mt  periods,  and  as  to  whether  the  fee  and  rental  vahiee  gen- 
^rally  lo  Tldnity  have  diminished  or  Increaaed  since  particular  perioda. 

t.  Same— Rblbvanct. 

A'  witness  caKed  as  an  expert  aa  to  value  ot  real  estate  cannot  be  asked 
on  his  examinatloa  In  cblef  as  to  the  value  of  property  oth«:  than  that 
In  suit,  but  such  inquiries  can  only  be  made  on  cross-examination,  for 
tlie  purpose  of  testing  bla  credibility  or  disproving  the  accuracy  of  bla 
ofrinfon. 

Action  by  Charles  H.  Colton  and  others  against  the  Kew  York 
Ellerated  Bailroad  Cwnpany  and  another  ttxe  an  injunction  and  dam- 
ages caused  by  the  tfU:ing  of  easements  by  defendant*8  elevated  rail- 
way. 

UpcA  the  trial  of  this  actltm  at  the  February  special  term,  before  Mr.  Justice 
BISCHOFP,  catafn  quaitlona  were  asked  by  plaintiffs*  counsel  of  an.  expert 
iritnesB  as  to  the  fee  and  rental  value  of  premises  along  East  Thirty-Fourth 
street,  where  the  property  ta  suit  was  located,  otber  than  the  premises  tn 
suit.  TMs  evidence  was  objected  to  on  the  part  of  the  defendants  "im  the 
ground  that  an.  estimate  of  the  fee  value  in  other  property  than  that  In  suit 
upon  the  line  of  defendants*  elevated  railway  Is  contrary  to  the  law  as  laid 
down  by  the  court  of  appeals.  In  re  Tbomtntm,  127  N,  T.  463,  28  N.  E. 
380.**  The  eriOence  was  admitted,  but  a  motion  by  defeiulants'  counsel  to 
strike  out  was  ofterwasds  entertalsed,  arKument  was  bad,  and  time  was  al- 
lowed for  the  submiasUm  of  briefs,  and  thereafter  the  motion  was  granted, 
and  ttae  evidence  stricken  frmn  the  record. 

J.  Aspinwall  Hodge,  Jr.,  for  plaintiffs. . 
Bk.  Xj.  Maynard,  tor  defesdamta. 

BISOHOFF,  J.  Under  the  niUng  of  the  eonrt  of  appeals  In  Be 
Thompson,  127  Y.  463,  28  N.  E.  389,  I  shall  feel  bound  to  reject 
evidence  of  the  prices  paid  upon  actual  tentals  and  aalra  of  particn- 
lar  premises,  other  thnn  the  premises  in  suit,  when  it  is  offered,  ex- 
cept oa  cro8S«xanii nation.  'Sitong^  the  case  referred  to  holds  spe- 
cifically only  that  the  pricra  paid  upon  sales  of  partictUar  premises 
other  than  the  premises  in  Suit,  though  In  the  immediate  vicinily, 
furnish  no  ratiooal  critniim  by  wkidi  to  determine  the  ralne  of  the 
last-^aeationed  prenisesi  X  am  unable,  npon  reflection,  to  discorer 
any  sniBcient  reason  for  htddioig  that  the  criticism  of  the  proffered 
evidence  by  the  court  does  not  apply  with  eqoal  force  tor.  rentals, 
principle  underlying  the  deeiaion  was  applied  in  Blanchaid  t. 
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steamboat  Co.,  59  N.  Y.  292,  800;  Gouge  v.  Roberta,  53  N.  Y.  619,— 
both  eaaea  of  chattel  property. 

With  r^erence  to  my  intimation  that  the  testimony  of  plaintiffs 
wibiess  Martine  concerning  hia  opinion  of  Hue  fee  and  rental  value 
of  particolar  premlBes  other  than  the  premises  in  suit  should  be 
stricken  out^  I  deduce  the  following  from  principle  and  authority: 

1.  A  witness  engaged  in  the  business  of  buying,  s^ng,  renting, 
or  appraising  real  estate,  and  shown  to  be  possessed  of  the  requisite 
qualiflcation,  derived  from  his  experience,  may  testify  directly  to 
his  opinion  concerning  the  value  of  the  pi-emises  in  suit  at  different 
periods.  Clark  t.  Baird,  9  N.  Y.  183 ;  People  v.  McCarthy,  102  N.  Y. 
630  -639,  8  N.  E.  85;  Bobertfl  v.  Kailroad  Co.,  128  N.  Y.  455,  465,  28 
N.  E.  48G;  Kog.  Exp.  Test  §  1B5,  p.  195. 

2.  He  may  likewise  testify  directly  to  his  o^Hnion  whether  or  not 
tee  and  rental  values  generally  and  in  the  vicinity  of  the  preniises 
in  suit  have  diminished  or  increased  since  particular  periods,  and  to 
what  extent  Drucker  v.  Railway  Co.,  106  N.  Y.  157, 12  N.  E.  568; 
Golden  V.  RaUway  Co.,  1  Misc.  Rep,  142,  20  N.  Y.  Supp.  630;  Sher- 
wood V.  Railroad  Co.  (Sup.)  12  N.  Y.  Supp.  852;  Livingston  v.  Rail- 
way Co.  (Super.  N.  Y.)  18  N.  Y.  Supp.  203.  The  admissibility  of  the 
first-mentioned  testimony  arises  from  the  necesslly  of  the  case,  the 
premises  in  suit  being  sni  generis.  The  testimony  secondly  men- 
tioned tends  to  prove  the  course  of  values,  and  is  relevant  and  ma- 
terial to  the  question  at  issue,  namely,  whether  or  not  the  premises 
m  suit  have  sustained  pecuniary  damage.  Its  competency  ia  like- 
wise due  to  the  fact  that  the  witness  has  special  learning  and  skill 
in  such  matters,  which  he  has  derived  in  his  particular  calling, 
whereby  he  is  required  to  keep  himself  informed  tiiereof. 

3.  The  testimony  of  a  witness  called  as  an  expert  must,  however, 
as  in  the  cases  of  other  witnesses,  be  confined  to  the  points  in  Issue. 
Bog.  Exp^  Test  §  38,  p.  87;  Bteph.  Dig.  Ev.  art  49.  The  value  of 
particular  property  other  than  the  property  in  siut  is  irreleTant. 
Blanchard  v.  Steamboat  Co.,  69  N.  T.  292,  300;  Gouge  v.  Boberts, 
53  N.  Y.  619.  Hence  the  witness  cannot  be  era  mined  with  regard 
thereto. 

4.  But,  as  with  other  witnesses,  one  called  as  an  expert  to  gire  his 
opinion  may  be  interrogated  concerning  matter  otherwise  irrdeiwnt 
for  the  purposes  of  impeaching  his  credibility  or  disproving  the 
accuracy  of  his  opinion  on  cross-examination.  The  cross-examining 
party  is,  however,  bound  by  the  statements  of  the  witness  concerning 
such  collateral  matter,  and  may  not  contradict  him.  Rog.  Exp. 
Test.  §  38,  subd.  4,  p.  88;  People  v.  Ryan,  55  Hun,  214,  218,  8  N.  Y. 
Supp.  241,  and  cases  there  dted;  Gandolfo  t.  Appleton,  40  K.  T. 
533;  1  Rice,  Ev.  p.  632. 

It  follows  that  the  testimony  of  plalntifTs  witness  Martine,  with 
regard  to  his  opinion  concerning  the  fee  and  rental  values  of  par- 
ticular premises  other  thsai  the  premises  in  suit,  was  inadmissible 
on  the  direct  examination,  and  that  the  objection  of  defendant's 
counsel  thereto  should  have  been  sustained.  I  do,  therefore,  now 
revwse  my  nding,  dii-ect  that  the  objections  be  sustained,  had  the 
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teatimoiiy  objected  to  be  stricken  out  Plaintiff  may,  of  couMe, 
take  an  exception  to  tkia  ruling.  In  what  I  have  said  I  do  not 
wish  to  be  understood  that  it  is  improper  to  interrogate  the  witness 
called  as  an  expert,  on  the  direct  examination,  concerning  the 
tact  of  sales  or  rentals  made  by  him  generally  or  In  the  vicinity  of 
the  premises  in  suit,  and  to  require  the  witness  to  state  the  par- 
ticnlar  ptaperty  sold  or  rented  by  him.  I  mean  only  to  esdude 
evidence  of  the  soms  paid  upon  such  sales  or  rentals.  The  fact  of 
sales  or  rentals  by  the  witness  goes  to  his  competency  aa  an  expert, 
and  evidence  thereof  1^  for  that  reason,  admissible. 


a  Misc.  Rep.  651.) 

JOHNSON  v.  GIRDWOOD.i 
(Oommm  Pleas  of  New  York  City  and  County,  Gten^al  Tom.  April  2. 18M.) 

1.  PLKADINO— SCFPICIENCT  OF  COMPLAIMT  ON  DBMDRRElt. 

On  demurrw  a  complaint  will  be  upheld  If  it  exhibit  facts  eDtltllOff  to 
any  r^ef,  although  it  be  insuffldrat  for  the  specific  form  of  action. 

2l  Jddambht — Rbs  Judtcata— Contiction  of  Crime. 

A  Judgmoat  of  couTlctloD  In  a  criminal  court  Is  conclusive  only  betwera 
Hie  parties,— L  e.  the  state  and  ibs  defeodant;  but  Is  no  estopprt  as  be- 
tween the  def«idant  and  stTangers  to  the  record, 

8.  Sauk— CoLLATERAT.  Attack. 

A  Judgmeait  of  convictioo  on  a  plea  of  guilty  may  be  avoided  coUater* 
ally  by  proof  that  the  plea  was  Induced  by  the  fraud,  duress,  and  eoor 
aplracy  of  the  pwson  seddng  to  avail  of  It 

4.  Action  fob  Tort— Consent  of  Injured  Person. 

Consent  to  a  wrong,  induced  by  fraud,  duress,  and  conspiracy,  is  no  an- 
swer to  an  action  upon  the  wrong  by  the  party  so  consulting  against  the 
party  so  procuring  the  consent. 

(Syllabus  by  the  Court) 

Appeal  from  special  term. 

Action  by  Joseph  W.  Johnson  against  James  Girdwood.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals. 
Severaed. 

Argued  before  DALT,  G.  J.,  and  BIBCHOFF  and  PBYOB»  JJ. 

Cdward  B.  Clinch,  for  appellant. 
James  Dunne,  for  respondent 

FBTOB,  J.  The  point  for  adjudication  Is  whether  a  complaint,  in 
aabstanoe  as  fdlows,  be  bad  on  demurrer,  namely:  That  tbe  plain- 
tifl  was  arrested  npon  the  com^aint  of  the  defendant  That  each 
of  the  statements  in  defendant's  complaint  was  falaei,  and  was  known 
by  the  defendant  to  be  false  at  the  time  he  made  it  That  the  com- 
[rfaint  was  made  without  probable  cause  and  maliciously,  with  the 
intention  on  his  part  to  injure  the  plaintiff,  and  to  cause  him  to  be 
unjustly  arrested.  That  the  plaintiff  was  taken  before  a  police 
Justice,  and  subsequently  before  the  court  of  special  sessions,  and 
upon  a  false  statement,  made  by  the  defendant,  that  it  would  benc^t 
i.be  plaintiff  so  to  do,  and  would  terminate  the  proceedings  against 

1  heargutaeol  granted.   Bee  38  N.  T.  Sapp.  1144. 
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him,  and  wonld  secure  tbe  plainWa  rdease  from  arrait  and  Im- 
prisonment, the  plaintiff,  believing  these  statements,  and  under 
duress  and  threats  of  a  long  imprisonment,  and  not  knowing  the  con- 
sequences of  his  so  doing,  did  formallj  plead  guilty  of  the  alleged 
crime,  though  he  was  not  guilty,  as  the  defendant  well  knew;  and 
that  thereupon  the  plaintiff  was  sentenced  to  imprisonment,  and  re- 
mained imprisoned  about  10  months.  That  the  statements  made 
1^  the  defendant  were  false,  and  were  made  for  the  pnipose  of  pre- 
Tenting  the  plaintiiT  from  demanduig  a  trial  on  the  cam|daint  agfunst 
him,  and  thereby  disclosing  evidence  detrimental  to  the  defendant, 
and  which,  if  produced,  would  have  established  plaintiffs  innocence 
of  the  charge  against  him.  That  the  complaint,  the  arrest  of  the 
plaintiff,  his  imprisonment,  and  all  the  proceedings  were  without  a 
probable  cause,  and  were  the  result  of  a  con^iracy  on  the  part  oi 
the  defendant  and  others;  and  that  all  the  defendant  did  in  connec- 
tion with  the  arrest  and  imprisonment  was  for  the  purpose  of  secnr- 
Ing  for  the  defendant  immunity  from  violation  of  the  law,  and 
from  fraudulent  acts  of  which  he  was  goilty.  If  the  plaintiff's 
charactenbsation  of  liis  action  In  the  brief  as  '^r  fblse  arrest  and 
imprisonment"  be  correct,  the  complaint  cannot  stand  a  moment, 
for  it  appears  that  the  prosecution  and  conviction  of  the  plaintiff 
were  upon  legal  process;  but  "an  action  for  false  Imprisonment  is  for 
the  defendant's  having  done  that  which,  upon  the  stating  of  it,  is 
manifestly  illegal,  while  a  malicious  prosecution  Is  for  a  prosecu- 
tion which,  upon  the  stating  of  it  is  manifestly  legaL"  Lord  Mans- 
field in  Johnstone  v.  Sutton,  1  Term  R.  644.  Under  our  system  of 
procedure,  a  plaintiff's  right  of  recovery  depends,  not  upon  the 
name  he  gives  his  action,  or  the  classification  to  which  he  subjects  it, 
but  upon  whether,  on  the  facts  exhibited,  he  is  entitled  to  any  l^al 
redress.  With  us  all  suits  are  special  actions  on  the  case;  and,  if 
the  facts  show  a  right  to  relief,  the  plaintiff  will  not  be  turned  out 
of  court  because  of  a  technical  error  in  scientific  nomenclatnre. 
Emery  v.  Pease,  20  N.  Y.  G2;  Wetmore  v.  I'orter,  92  N.  Y.  76,  80; 
Wright  v.  Wright,  54  N.  Y,  437,  443;  Nell  v.  Thorn,  88  N.  Y.  270; 
Code,  §  1207.  Kor  la  it  an  answw  to  an  action  that  the  like  was 
never  heard  of  before.  It  is  the  peculiar  merit  of  the  common  law 
that  Its  principles  are  so  flexible  and  ^pansive  as  to  comprehend 
any  new  wrong  that  may  be  developed  by  the  inexhaostible  re- 
sources of  human  depravity.  "If  the  plaintiff  has  a  right,  he  must 
of  necessity  have  a  means  to  vindicate  and  maintain  it,  and  a  remedy 
if  he  is  injured  in  the  exercise  and  enjoyment  of  it.  *  *  *  Let 
us  consider  wherein  the  law  consists,  and  we  shall  find  It  to  be,  not 
in  partlcnlar  instances  or  precedents,  but  in  the  reason  of  the  law, 
and  'ubi  eadem  ratio,  ibi  idem  jus.'  •*  *  *  And  it  is  no  objec- 
tion to  say  that  it  wUl  occasion  multii^icity  of  actions;  for  if  men 
will  multiply  injuries,  actions  must  be  mnltipUed  too,  for  every  man 
that  is  injured  ought  to  have  his  recompense."  Holt,  C<  J.,  in 
Ashby  V.  White,  2  Ld.  Baym.  938, 1  Bmith,  Lead.  Gas.  460.  "Where 
cases  are  new  in  principle,  there  I  admit  that  it  is  necessary  to 
have  recourse  to  leg^tive  interpositlou  to  reskcdy  the  grievance; 


Com.  PL] 


JOHNSOK  V.  eXBAWOOD. 


but  wtwre  the  case  ia  oalj  new  in  the  Ustance^  and  the  only  qnestdon 
is  upon  -the  application  of  a  principle  recognized  in  the  law  to  such 
new  cue,  it  wUl  be  just  as  competent  to  apply  the  principle  to  any 
case  which  may  arise  two  centuries  henc«  as  it  was  two  oKotoiieB. 
aga**  Ashnrst,  J.,  in  Pasley  v.  Freeman,  3  Term  R  51,  2  Smith, 
Lead.  Caa.  92;  Bwinarton  r.  Le  Boutillier  (herewith  decided)  2S  N.  Y. 
Suppk  63.  The  primary  right  of  man  is  to  personal  security,  in- 
eluding  character;  and  the  infringement  of  this  right  is  a  wrong  for 
which  the  law  provides  reparation.  No  matter  what  mean»  a 
man  is  wroagfully  injured  in  his  good  name  or  person,  for  such 
injury  the  law  awards  hiin  redress  and  retribution. 

In  the  case  before  us  the  demnrrer  adMtts  that  by  fraud,  dnreaSf. 
and  conspiracy  the  defendant  malidously  procured  the  arrest,  eon- 
Tiction,  and  imprisonment  of  the  plaintifr  for  a  crime  of  which  he 
was  innocent,  and  of  which  defendant  knew  him  to  be  innocent,  to 
his  grievous  injury  in  person,  property,  and  reputation.  Is  it 
possible  that  for  such  a  confessed  wrong  IJie  plaintiff  is  remediless  f 
The  defendant  answers  that  the  judgment  of  conviction  ia  conclusive 
of  the  plaintiff's  guilt  So  it  may  be,  as  between  the  plaintiff  and 
the  yeofAe;  but  that  between  the  plaintiff  and  the  defendant,  a 
strainer  to  the  record,  the  Judgment  operates  as  an  estoppd,  is  a 
proposition  contraxy  to  fundamental  principle,  and  unsupported  by 
anthority.  The  coaTiction,  then,  being  open  to  impeachment  be- 
tween tiiese  parties,  the  demurrer  admits  eTerything  requisite  ta 
demonstrate  it  a  nullity.  I>uehe8B  of  Kingston's  Case,  2  Smith, 
Lead.  Css.  573;  Ward  v.  Town  of  Southfleld,  102  N.  Y.  287,  6  N.  £. 
660.  It  is  urged,  again,  that  the  conviction  of  plaintiff  was  upon. 
Us  owB  confession  in  open  court;  bttt  tiie  demurr^  concedes  that 
the  e;mfC8Sion  wim  procured  by  fraud,  duress,  and  conspiracy,  and 
me^  ai^ument  is  needleas  to  show  that,  if  a  judgment  obtained 
by  such  terms  is  of  no  effect,  a  coofessiMi  so  «ctoited  must,  if  posj^ 
bl^  be  still  less  condasiTa  It  Is  insutted,  fnrttim,  that,  assmniiig 
the  defendant  guilty  of  the  wrong  alleged,  the  plaintiff  may  not 
maintain  the  ac^n,  because  by  his  piea  to  the  charge  he  aided  and 
abetted  his  conviction.  This  application  of  the  law  of  contributory 
negligence  is,  it  must  be  owned,  a  noTelty.  The  defense  of  con* 
tribntory  negligence  is  no  answer  to  an  action  for  an  intentional 
tort  Bi^  Non-Cont  Law,  §  476;  Bailroad  Co.  v.  Munger,  6- 
I)«iio,  256, 267.  It  Is  law,  however,  that  the  thing  to  which  a  man 
consents  he  may  not  allege  as  an  actionable  injury;  the  fundamental 
priBcipIe  being  "volenti  noa  fit  injuria."  I^noin,  L^.  Max.  267; 
Bish.  Non-Cont  Law,  §  49.  But  in  reason,  as  the  terms  of  the 
maxim  import,  and  the  courts  in  countless  cases  Imve  adjudged,  an. 
involuntary  consent  is  no  ccms^t  Since,  then,  the  demurrer  ad- 
mits the  piea  of  guikty  to  be  the  effect  of  defendants  fraud,  duress, 
and  conspiracy,  such  plea  implies  no  consent  to  the  plaintiff's  con- 
viction, and  is  ineffectual  as  a  defense  to  the  action.  The  concluaioa 
i«  that  o«x  law  is  not  aabjeet  to  the  reproach  of  affording  no  relief 
for  the  monstrouB  wrong  apparent  on  the  complaint  and  adnutted 
by  the  demomi;.    Judgment  levctBed,  with  costs,  and  judgment  Ibr 
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plaintifi  on  demurrer,  with  leave  to  ddlendaiit  to  answer  over  on 

pajment  of  costs. 

BISCHOFF,  J.,  CODCOHL 

DALY,  C.  J.  The  plaintiff  was  about  to  be  tried  upon  a  criminal 
charge,  of  which  he  was  innocent,  when  the  prosecutor  induced  him 
to  plead  guilty  by  the  false  representation  that  to  do  so  would  secure 
bis  release.  The  result  was  his  conviction  and  imprisonment  for 
the  crime,  and  now  he  brings  an  action  to  recover  of  the  prosecutor 
damages  for  the  false  chaise  and  malicious  prosecution;  and,  it 
being  necessary  in  such  an  action  for  the  plaintitE  to  show  that  the 
prosecntion  terminated  in  his  favor,  he  aee^  to  avoid  the  effect  of 
the  conyiction  by  showing  that  it  wa«  procured  by  the  fraud  re- 
ferred to.  It  is  not  to  be  questioned  Uiat  if  an  innocent  person 
were  convicted  by  perjured  testimony,  by  the  spiriting  away  of 
his  witnesses,  or  by  the  suppression  of  his  evidence  the  conviction 
would  go  for  naught ;  and  the  termination  of  the  prosecution  woold, 
for  the  fraud  practiced,  be  no  bar  to  his  recovery  <^  damages  againfet 
the  party  who  committed  it  And  so  if  the  person  were  induced  to 
plead  guilty  by  the  representation  of  any  fact,  or  by  any  fraudulent 
promise;  for  ia  such  a  ease  he  might  be  induced  to  rely  upon  the 
representation  or  promise.  In  this  case  there  was  no  representation 
of  fact,  but  in  the  represewtation  that  a  plea  of  guilty  "would  benefit 
the  plaintiff,  and  would  terminate  the  proceedings  against  him, 
and  that  he  would  be  r^eased  from  arrest  and  imprisonment,"  there 
was  implied  the  knowledge  ct  some  fact,  circumstance,  usage,  or 
precedent,  or  the  promise  ctf  some  aid  and  interposition  which  would 
^ect  suspension  of  sentence  and  pnnidunent.  Buch  a  represait»> 
tion  would  undoubtedly  affect  an  ignorant  mind,  and,  if  falsely  made, 
as  alleged,  and  as  admitted  by  the  demurrer,  would  constitute  actual 
fraud.  The  demurrer  to  the  comidaint,  thwefore,  should  have  heea 
overruled,  and  the  judgment  thereon  must  be  reversed.  Judg- 
ment reversed,  with  costs,  and  demurrer  overruled,  with  costs,  and 
judgment  thereon  ordered  for  plaintiff,  with  leave  to  defradant  to 
answer  ov&e  on  payment  of  costs. 

(31  Abb.  N.  C.  236;  7  Misc.  Rep.  570.) 

WOOD  V.  WOOD. 

(Comnion  Pleaa  of  New  York  GItjr  and  Oounty,  Special  Term.   April  3.  ISM.) 

Alimont— Action  on  Foreign  Decrbb  of  DivtmcK. 

In  an  action  on  a  foreign  jodgment  of  divorce,  awarding  allmoiiy  to 
plaintifC,  no  other  relief  can  be  bad  than  a  recovoy  for  past-due  alimony. 
Id  such  action,  equity  has  no  Jurisdiction  to  sequestrate  d^endant's  prop- 
erty, <^  compel  him  to  give  security  for  ^tore  alimony. 

<SyHabu8  by  the  Court) 

Action  by  Mattie  L.  Wood  against  Raphael  Wood  to  enforce  pay- 
ment and  security  for  alimony  decreed  to  plaintiff  in  a  |udgment 
for  divorce  by  a  French  court  Defendant  demnra  to  Ihe  oranplaint 
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on  tJie  ground  that  the  conrt  has  no  juriBdiction  of  the  subject  of 
the  action,  that  two  causes  of  action  are  improperlj  united,  and 
that  the  complaint  does  not  state  facta  safflcioit  to  oonstitnte  a 

cause  of  actiiMi.  Overruled. 

Black  &  King,  for  plaintiff. 
Gondert  Bros.,  for  defendant 

FBTOR,  J.  In  an  action  for  divorce  from  fhe  bonds  of  matri- 
monj,  with  jurisdiction  of  the  subject-matter  and  the  parties,  the 
ciril  tribunal  of  the  first  instance  of  the  department  of  the  Seine 
in  the  city  of  Paris,  In  the  republic  of  Prance,  gave  judgment  in 
favor  of  the  plaintiff,  with  an  allowance  of  800  francs  a  month  ali- 
mony for  the  support  of  herself  and  children.  Becitlng  this  judg- 
ment, and  the  further  facts  that  specific  installments  oi  alimony  are 
due  and  unpaid;  that  the  defendant  has  departed  from  France, 
and  is  now  resident  in  the  state  of  New  York;  that  he  left  no  prop- 
erty in  France  by  which  the  judgment  for  alimony  mig^t  be  satis- 
fled;  that  he  is  owner  of  property  in  this  state  to  the  amoant  of 
f 100,000;  that  he  threatens  and  'intends  to  dispose  of  this  property 
in  fraud  of  the  plaintiffs  rights,  and  to  escape  from  the  jurisdiction 
of  the  courts  of  the  state;  and  that  the  jrfaintiff  will  be  remediless 
without  the  relief  prayed  for, — ^the  complaint  demands  judgment — ■ 
First,  that  tiie  decree  of  the  French  court  be  made  the  decree  of 
this  court,  with  the  same  force,  effect,  and  validity,  and  be  mforced 
against  the  defendant  by  this  court  in  the  same  manner,  as  if  said 
decree  were  the  final  judgment  of  this  court;  secondly,  that  the  de- 
fendant be  adjudged  to  pay  plaintiff  the  alimony  in  arrear,  and  future 
alimony  in  the  sum  of  ^6460  a  month;  thirdly,  that  defendant  be 
required  to  ^ve  security  for  said  future  alimony;  fourthly,  for  seq- 
uestration of  defendant's  property  in  this  state;  fifthly,  for  an  in- 
junction against  the  disposition  of  defendant's  raid  property;  and, 
sixthly,  for  other  and  further  rdief.  To  the  complaint  a  demurrer 
is  interposed,  on  the  grounds  that  the  conrt  has  no  jurisdiction  ol 
the  subject  of  the  action;  that  two  causes  d  action  are  improperly 
united;  and  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  df  action. 

A^ument  is  unnecessary  to  show  the  first  two  positions  to  be  un- 
tenable. Obviously  but  one  cause  of  action  is  exhibited,  and  of 
tiiat  the  court  has  unquestionable  jurisdiction.  Boblin  v.  Long,  60 
How.  Pr.  200.  Indeed,  the  single  objection  to  the  complaint,  urged 
in  the  bri^  of  defendant's  counsel,  is  that  it  is  insufficient  in  sub- 
stance. But,  if  tlie  facts  stated  show  a  right  to  any  relief,  whether 
legal  or  equitable,  the  complaint  is  invulnerable  on  demurrer 
(Johnson  v.  Oirdwood  [Com.  PL  N.  Y.;  filed  March,  1894]  28  N.  Y. 
Supp.  161,  and  citations),  and  for  the  unpaid  installments  of  ali- 
mony awarded  to  her  by  judgment  in  personam  of  the  forrign  conrt 
the  plaintiff  «hibits  a  clear  and  incontestable  cause  of  action  (Bar- 
ber v.  Barbor,  21  How.  582;  Dunstan  v.  Biggins,  138  N.  Y.  70,  33 
N.  B.  729).  The  objection  that  a  judgment  for  money  only  would  be 
more  favorable  to  plaintiff  than  a  judgment  for  moaej  and  sequestra- 
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tion  1b  palpably  inadmissible.  The  real  question  in  controrersy  be- 
tween the  parties  is  whether  the  plaintiff  be  entitled  to  the  specific 
rell^  prayed,  namdy,  secnrlty  and  seqaestration.  As,  in  any  event, 
the  demurr^  moat  be  OTerruled,  the  point  need  not  be  cuisidered; 
but,  nndffl  the  circumstonceB,  counsd  liaTe  a  right  to  the  opinion  of 
the  court  upon  it  The  relief  sought  is  ihe  rdi^  provided  in  section 
1772  of  the  Code  in  an  action  of  divorce;  bat  here  is  not  an  action  of 
divorce,  nor  a  demand  for  a  judgment  of  divorce.  The  claim  is  npon 
a  foreign  judgment  of  divorce,  to  enforce  payment  of  the  alimony 
therein  decreed.  Beyond  doubt  the  CJode  isjiuapplicable  to  the  case. 
The  plaintiff  is  entitled  to  the  remedy  of  the  forum,  and,  if  she  were 
suinj;  for  divorce,  the  remedy  she  solicits  mi^t  be  accorded  to  her. 
But  she  is  not  suing  for  divorce;  and  the  inquiry  is,  wliat  remedy 
is  available  to  her  by  the  law  of  Kew  York?  Aside  from  the  stat- 
ute^ the  plaintiff  in^ts  that  on  principles  of  equity  jurisprudence 
she  may  have  the  relief;  bat  what  principle?  Equity  has  no  power 
to  decree  alimony.  3  Pom.  Eq.  Jur.  §  1120.  In  this  state  jurisdic- 
tion to  award  alimony  is  the  creature  of  statute,  and  an  incident  of 
a  matrimonial  suit.  Burtis  v.  Burtis,  Hopk.  Ch.  557;  Davis  v.  Da> 
vis,  75  N.  Y.  221;  Bamsden  v.  Bamsden,  91  K.  Y.  2S1.  It  is  an< 
Bwered  that  the  action  ia  to  enf(Mrce  payment  of  alimony  due  under  a 
judgment  at  divorce,  bat  whence  does  equity  acquire  jurisdiction  of 
the  reli^?  An  action  at  law,  to  recover  in«tallnieats  of  alimony  a» 
they  accrae,  is  the  {dain,  appropriate,  and  adequate  redress.  It  i» 
said  the  d^endant  may  depart,  or  make  away  with  his  property ;. 
but  against  that  contingency  the  ancillaxy  processes  of  arrest,  at- 
tachment, and  injunction  aSord  a  sufBcient  safeguard.  It  is  said 
again  that  still  the  plaintiff  has  no  security  for  future  alimony;, 
but  the  French  decree  does  not  sequestrate  the  defendant's  properly^ 
and,  in  the  absence  of  any  lien  or  other  specific  claim  on  such  prop- 
erty, he  luui  a  right  to  djapose  of  it,  and  plaintiff's  reliance  is  on  his 
peraonal  credit  Adler  v.  Fenton,  24  How.  407.  In  Bollock  v.  Bul- 
lock <N.  J.  Gh.)  27  Atl.  43S,  a  decree  of  divorce  in  New  York  to  se- 
cure alimony  directed  a  mortgage  on  land  in  New  Jersey,  and  yet 
the  vice  chancellor  in  New  Jersey  sustained  a  demurr^  to  a  bill  for 
enforcement  trf  the  New  York  judgment,  on  the  ground  that  the 
remedy  for  the  plaintiff's  wrong  was  only  such  sa  was  provided  by 
the  law  of  the  formn.  Barber  v.  Barber,  21  How.  582,  is  cited  con- 
tra, but  the  decision  was  by  a  divided  court ;  Taney,  C.  J.,  and  Daniel 
and  Gampbeli,  JJ.,  dissenting.  I  am  clear  that  the  weight  of  ability 
and  of  argoment  is  with  th.e  minority  of  the  court,  and  that  the 
principles  of  the  prevailing  opinion  are  without  support  in  the  jn- 
risprudence  of  New  York.  By  the  comity  of  nations  this  conrt  will 
give  effect  to  rights  acquired  under  a  foreign  law,  but  such  ^ect  ia 
only  that  which  its  own  sovereign  prescribes, — the  lex  fori.  Gutta- 
percha &  Rubber  Manuf'g  Co.  v.  Mayor,  etc.,  108  N.  Y.  276, 15  N.  E. 
402;  Bice  v.  Harbeson,  63  N.  Y.  493,  602.  The  lex  fori— the  law  of 
this  state — gives  effect  to  a  right  of  alimony  acquired  abnMid  only 
by  on  action  for  Its  recoverv.  Outta-Percha  &  Bnbber  Manuf'g  Co. 
V.  Mayor,  eta,  108  N.  Y.  27«,  279,  15  N.  E.  402.  If  the  right  were^ 
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^aUfled  hj  an  ^emest  <»f  chanoerj  jnriMHetton,  eqoltj  might  aSd 
its  mforeement  by  itB  peculiar  procedure;  bmt  mteh.  in  not  the  cfMBe. 
The  French  jodgm«at  of  divorce  Is  not,  and  cannot  "be  made,  a  New 
York  judgment  of  divorce;  but  only  to  execute  its  own  jadgment  of 
divorce  does  the  state  provide  for  Beqaeatration  and  secnrity.  Code, 
§  1772.  The  French  judgment  ia  no  more  enforceable  here  by  this 
process  than  any  foreign  judgment  is  enforceable  by  onr  domestic 
writ  of  execution.  My  GODclusion  is  that  the  plaintiff  is  entitled  to 
no  other  relief  than  the  recovery  of  past-dae  alimony;  bat,  as  her 
rii^t  to  that  is  incontestaUe  on  the  pleadings,  the  d«nnrrer  must 
be  overrated.  Demurrer  overmled,  with  leave  to  answer  on  pay- 
ment of  costs. 

(7  Misc.  Rep.  700.) 

FI029ICR  V.  ALEXANDER. 

(Oomm<m  Pleas  of  New  YoA  City  and  Conuty,  G«DCf«l  Tom  April  %  ISM.) 

■Jddqhbnt — Variance — Pleading  and  Phook. 

Wbere  plaintiff  is  entitled  to  tlie  amount  mod  Cor  or  ootblnff,  Jsdgmeut 
for  part  of  such  amount  caonot  stand. 

Appeal  fnmi  third  district  court 

Action  by  Alfred  Pionier  against  John  E.  Alexander  to  recover 
wages  alleged  to  be  due.  From  a  judgment  in  favor  of  plaintifT,  ren- 
dered by  the  justice  without  a  jury,  defendant  appeala  Beversed. 

Argued  before  BI8CH0FF  and  GIEGEBICH,  JJ. 

Henry  G.  Harris,  for  appelant. 
EUias  Boeenthal,  for  re^ndent 

BI8CHOPF,  J.  Hie  plaintiff  sued  to  recover  the  sum  of  |162.60, 
the  amount  claimed  being  made  up  of  wages  for  10  weeks  at  fl6 
per  week,  and  an  item  ^  f2.S0  for  materials  furnished.  By  the 
plaintLffs  evidence  it  was  sought  to  establish  the  existence  of  a  con- 
tract of  hiring  for  these  10  weeks,  and  the  plaintiff's  due  perform- 
ance. To  the  contrary  appears  the  defendant's  evidence  that  there 
was  no  such  contract,  that  plaintiff  had  been  "laid  off,"  and  that 
440  had  been  paid  him  by  defendant  f nnn  time  to  time,  more  as  an 
act  of  charity  than  for  any  other  reason.  Plaintiff  admitted  that 
f  15  had  been  paid  him  when  computing  the  amount  of  hie  claim,  as 
appears  from  the  bill  of  particulars.  The  justice  rendered  jadgment 
in  favor  of  the  plaintiff  in  the  sum  of  968.50,  exclusive  of  costs,  and 
from  this  jadgm^t  the  defendant  appeals. 

In  view  of  the  rule  that  a  jadgment  must  be  secundum  allegata 
«t  probata,  it  is  clear  that  this  appeal  should  prevail.  By  accept- 
ing the  plaintiff's  evidence  as  true,  the  justice  should  have  awarded 
the  full  amount  claimed.  On  the  other  hand,  had  he  believed  the 
def^dant's  witnesses,  a  judgment  for  the  defendant  should  have  re- 
Bulted.  It  is  true  liiat  a  recovery  of  f 127.60  might  have  been  had, 
in  view  of  the  defendant's  testimony  that  he  had  paid  ^intiff  f25 
more  than  such  plaintiif  admitted  having  received  dnring  the  period 
in  qnestioB; ;  bnt  in  no  aspect  of  the  case  is  the  Judgment,  as  ren- 
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dered,  to  be  supported.  See  Fold  t.  Eahn,  4  Misc.  Bep.  600,  24  N. 
Y.  Snpp.  668.  Judgment  reveroed,  and  new  trial  ordered,  with  costs 
to  a1>ide  the  event. 

(7  Misc.  Rep. 

PEOPLE}  ex  reL  RSTNOLDS  et  al.  t.  GOUHON  COUNCIL  OF  CITT  OW 

BUFFALO. 

(Soperlor  Oomt  of  BoffRlo*  Bpedal  Term.   retniiai7«  IfiM.) 

Attornbt  akd  Cmknt— Right  to  Taxable  Costs. 

Costs  awarded  In  an  action  belong  to  the  Mbmiey  where  they  are  for 
services  rmdered  hy  him;  and  the  emplc^ment  of  counsel  by  the  party 
to  tamiMt  the  attorney  does  not  affect  the  att(Miicv'a  ri^t. 

Proceeding  by  Edgar  P.  BeynoldB  and  others  against  the  common 
council  of  the  city  of  Buffalo. 

O.  O.  Cottle,  for  relators. 

M.  Shire,  for  Daniel  Mcintosh. 

TITUS,  G.  J.  This  motion  is  brought  before  me  on  an  order  to 
show  cause  why  the  judgment  entered  herein  should  not  be  amended 
by  directing  the  payment  of  the  costs  therein  to  Daniel  Mcintosh, 
instead  of  the  relators.  The  taxable  costs  in  this  case  accrued 
in  proceedings  instituted  by  Amelia  E.  Reynolds  to  compel  the  de- 
fendant to  pay  her  the  amount  of  an  award  for  damages  sustained 
by  her  property  in  opening  Elmwood  avenue.  Daniel  MclQitOBh, 
a  counselor  of  this  court,  was  the  attorney  for  Mrs.  Reynolds  in  the 
various  proceedings  therein  had,  and  Mr.  O.  O.  CJottle  was  her  coun- 
sel. After  the  case  had  been  taJcen  to  the  court  of  appeals,  Mrs. 
Reynolds  died,  and  the  plaintiffs,  as  her  representatives,  were  snb- 
stituted  as  parties  plaintiff,  and  Mr.  Cottle  was  employed  by  them, 
and  substituted  as  attorney  of  record  in  the  place  of  Mr.  Mcintosh, 
and  proceeded  to  tax  the  costs  of  the  proceeding  at  1352.73,  and 
entered  a  judgment  directing  the  defendant  to  pay  that  amount, 
with  the  award,  to  the  plaintiffs.  A  warrant  for  the  same  has  been  . 
made  oat  by  the  defendant  to  O.  O.  Cottle,  and  is  now  in  the  hands  at 
the  comptroller,  awaiting  the  decision  of  this  motion. 

The  Code  provides  (section  3228)  that  the  costs  awarded  in  an  ac- 
tion belong  to  the  party,  but,  where  they  are  for  services  rendered 
by  an  attorney  in  a  case,  for  all  ordinary  legal  purposes  they  belong 
to  the  attorney.  In  re  Bailey,  31  Hun,  608;  Marshall  v.  Much,  51 
IS.  Y.  140.  It  seems  to  me,  therefore,  that  Mr.  Mcintosh,  being  the 
attorney  of  record  for  Mrs.  Reynolds,  and  as  such  having  charge  erf 
the  case,  is  entitled  to  the  costs.  I  cannot  find  that,  as  between  at- 
torney and  client,  this  doctrine  has  ever  been  questioned  in  this 
state.  The  terms  of  the  agreemrat  which  the  plaintiffs  claim  to 
have  been  made  are  not  fully  set  out  in  the  affidavits,  and  no  copy 
has  been  furnished  me.  It  may  be  conceded  that  an  attorney  <^ 
record  has  the  right  to  make  an  agreement  surrendering  his  taxable 
costs  to  his  client,  but  the  court  should  be  satisfied  by  an  examina- 
tion of  the  agreement  that  such  was  the  intent  of  the  parties,  be- 
fore holding  that  such  a  contract  had  been  cnt«%d  inta  In  caa- 
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Bidering  this  question  I  liare  not  assnmed  that  such  a  contract  was 
madei  It  is  costomary  in  the  profession  to  employ  counsel  to  assist 
the  attorney  of  record  in  dUDcuIt  cases,  but  that  concerns  the  party^ 
and  he  cannot  thereby  deprive  the  attorney  of  record  of  his  right  to 
the  taxable  costs;  nor  can  a  party  employ  connael,  and  call  upon 
the  attorney  to  pay  him  out  of  his  agreed  compensation.  Mead 
v.  Tuckennan,  105  N.  Y.  560,  12  N.  E.  64.  The  motion  should 
be  granted,  and  the  judgment  entered  herein  be  amended  so  as 
to  require  the  defendant  to  pay  Daniel  Mcintosh  the  amount  of 
the  costs  as  taxed  by  the  clerk. 
Motion  granted. 

131  Abb.  N.  C.  27.) 

KLUEG  V.  BOSCH. 
(Circuit  Court,  Kings  Coun^.  June,  1893.) 

COBPOBATIONS— PkBSONAL  LlABn^ITT  OF  HtOCKBOLDXR. 

A  Btockholder  of  an  Inaolvent  corporation  cannot  brlnr;  an  action  at  law 
Against  another  Btockbolder  to  enforce  the  llablLty  liiiposL-d  br  Laws 
1848,  c.  40,  I  10,  whtcb  provides  that  stockboldera  shall  be  individually 
liable  for  corporate  debts  until  the  whole  amount  of  capital  stock  shall 
have  been  paid  In,  and  a  certificate  thereof  recorded. 

Action  by  Jacob  Klueg  against  John  Bosch  to  enforce  defendant's 
liability  as  a  stockholder  of  the  Brooklyn  Publishing  Company,  un- 
der Laws  184S,  c  40,  §  10,  which  provides  that  stockholders  shall 
be  individually  liable  for  corporate  debts  "until  the  whole  amount 
of  the  caj^tal  stock  •  *  *  gball  have  been  paid  in,  and  a  certifl- 
cate  thereoC  shall  have  been  nude  and  recorded."  Defendant  now 
moves  to  dinuias  the  ccmiplaint,  on  the  ground  that  plaintift  was 
also  a  stockholder  in  said  company.  Granted. 

Charles  Beinhart  (Banid  Cameron,  of  counsel),  for  plaintiff. 
Thomas  E.  Pearsall  and  Isaac  M.  Kapper,  for  defendant. 

KELLOGG,  J.  This  action  was  tried  by  the  court  without  a 
jury.  It  presents  the  single  question  as  to  whether  a  stockholder 
in  an  insolvent  corporation  may  bring  an  action  at  law  against  an- 
other stockholder  on  a  liability  created  by  failure  to  file  a  certificate 
and  have  the  same  recorded  in  the  county  clerk's  ofHce,  showing  the 
entire  capital  stock  to  have  been  paid  in  as  provided  by  the  Iaws  of 
1848.  It  seems  to  have  been  trell  settled  in  this  state,  by  decisions 
of  the  courts,  which  have  been  uniform  so  far  as  the  same  question 
lias  fudsen,  that  no  such  action  will  lie.  Convindng  reasons  why 
Kuch  an  action  will  not  lie  were  given  in  the  case  of  Bailey  v. 
Bancker,  3  HiU,  188.  I  think  the  pLaintiff  in  this  case  must  be  rele- 
gated to  his  action  in  equity  against  all  stockholders,  and  that  this 
complaint  should  be  dismissed,  with  costs. 
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In  re  PATON. 


(Snrrogate's  Court,  Westchestw  Goun^.   Febmuy,  tSM4 

1.  GUAKDIAir  AVD  WaBD— RiGHT  TO  COMPEL  PAYMEIfT  OF  LXOACT. 

The  general  guardian  of  an  infant  legatee  Is  not  "a,  peiracm.  entitled  to 
a  legacy."  wlUiIn  Code  Civ.  Proc.  |  2722.  declaring  who  may  apply  to  the 
surrogate^B  court  to  compel  an  executor  or  administrator  to  pay  legacies. 

2.  Ikfanct— Support— Appucation  of  Cobpua  of  the  Estate. 

On  an  appQicatlon  under  Code  Cly.  Proc.  S  2722,  to  compel  an  executor 
to  pay  a  legacy,  the  surrogate's  court  cannot  direct  the  legacy  to  be  ap- 
pUed  to  the  support  or  education  of  the  Infant  legatee:. 

Petitions  by  Ella  G.  Paton,  as  general  guardian  of  Herbert  H. 
Dickson  and  Margente  Dickson,  minors,  to  compel  the  executor  of 
the  will  of  Sarah  H.  C.  Wilson  to  pay  over  the  amount  of  legacies 
given  by  said  will  to  petitioner's  wards,  or  so  rnxKh  thereof  as  the 
executor  may  have  on  hand.  The  petitions  alleged  that  the  minors 
had  no  property  or  means  of  support,  other  thaji  the  legacies;  tSiat 
their  mother  is  dead;  and  that  th^  father  is  unable  to  care  for  and 
support  them,  hia  only  income  being  that  derived  from  his  daily  la- 
bor. 

Eugene  K.,8ackett,  for  petitioner. 
Lemuel  Skidmorc^  for  executor. 

COFFIN,  &  Courts  are  watchful  in  the  protection  of  minors  and 

their  interests.  In  general,  a  guardian  may  not,  without  pemiis- 
sion  of  court,  encroach  upon  the  corpus  of  the  trust  estate,  in  his  ex- 
penditures for  the  ward's  benefit.  But  where  a  proper  case  is  made 
•out,  upon  application  to  the  court,  such  permission  might  be  granted. 
These  are  common-law  principles,  and  the  court  of  chancery  had  su- 
perior control  over  minors  and  their  guardians.  When  that  court 
was  abolished,  its  powers  in  this  regard  were  devolved  upon  the 
euprme  court,  while  most  of  them  were  Iwg  since  conferred  upon 
and  exercised  by  the  surrogates'  courts.  By  section  2846  <rf  the 
Code,  a  surrogate  may  make  an  order  directing  the  application,  by  the 
guardian  of  tiie  infant's  property,  to  the  support  and  education  of 
the  infant,  of  such  a  sum  as  to  the  suirogate  seems  proper,  out  of 
the  income  of  the  infant's  property,  or,  where  the  income  is  inade- 
quate for  that  purpose,  out  of  the  principal.  Again,  section  2746, 
in  the  article  on  "Accounting,"  etc.,  provides  that,  where  a  legacy 
or  distributive  share  is  payable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  snrrogate'B  court,  direct  it,  or  so  much  of  it  as 
may  be  necesary,  to  be  paid  to  his  general  guardian,  to  be  applied 
to  his  support  and  education,  and  court  may,  in  Its  discretion, 
by  Its  decree,  direct  any  legacy  not  paid  or  applied  as  aforesaid, 
which  is  payable  to  an  infant,  to  be  paid  to  the  general  guardian,  on 
his  executing  and  depositing  with  the  surrogate  a  bond  to  sncb  in- 
fant, in  double  the  amount  of  such  legacy,  conditioned  that  he  will 
faithfully  apply  such  legacy,  etc.  The  court  may  then,  in  its  dis- 
cretion, from  time  to  time,  authorize  or  direct  the  giurdian  to  ex- 
pend such  part  of  the  legacy  in  the  support,  maintemmce,  and  edu- 
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cation  of  such  infant  ns  it  deems  necessary.  Section  2722  proTides 
that  a  petition  may  be  presented  to  the  surrogate's  conrt,  jH'aying 
for  a  decsee  dii<ectinK  an  executor  to  pay  the  petitioner's  claim,  by 
a  penon  oititled  to  a  legate,  at  any  time  after  one  year  has  expired 
since  letters  were  granted.  The  8arTogat&  on  the  retnm  of  a  cita- 
txm  iBBued  thereupon,  must  make  mch  a  decree  in  the  premlsee  as 
justice  reqnirea,  bat  mnst  dismim  tiie  petition  without  prejudice 
to  an  action  or  an  accounting  in  bclialf  of  the  petitioner,  where  it 
is  not  prored  to  his  satisfacUon  that  there  is  money  or  other  per- 
sonal property  of  the  estate  applicable  to  the  payment  or  satisfac- 
tioa  of  the  p^tioner's  claim,  and  which  may  be  so  applied  without 
injuriously  affecting  the  rights  of  others  entitled  to  priority  or 
equality  of  paym«it  or  satinfectioik.  By  section  2728  it  is  provided 
that  the  surrogate  may,  in  his  discretion,  entertain  such  a  petition 
at  any  time  after  letters  are  issued,  althonglL  a  year  has  not  expired, 
and  that  if,  In  sach  a  case,  it  appears  that  a  decree  for  payment 
may  "be  made  as  prescribed  in  the  last  section,  and  that  the  amount 
ot  money  and  the  value  of  the  other  property  in  the  hands  of  the  ex- 
ecutor applicable  to  the  payment  of  debts,  legacies,  and  expenses 
exceed  by  at  least  one-third  the  amount  of  all  known  debts  and 
claims  against  the  estate  of  all  l^acies  which  are  entitled  to  prior- 
ity  over  the  petitioner's  claim,  and  of  all  legacies  of  the  same  class, 
and  that  the  payment  or  satisfaction  of  the  l^^cy,  or  some  part 
thereof,  is  necessary  for  the  support  or  education  of  the  petitioner, 
the  surrogate  may  make  a  decree  directing  payment  or  satlsfftctkm 
accordingly,  on  the  filing  of  a  bood  as  therein  specified. 

It  is  not  entirely  clear  which  of  these  sections  of  the  Code  is  in' 
yoked  to  support  these  apidications,  as  the  prayers  of  the  petitioner, 
and  all^ations  of  both  p^itions  and  answers,  indicate  that  features 
of  both  the  last-mentioned  sections  w&e  had  in  view  in  their  prepa* 
rati<m ;  but  it  may  fairly  be  assumed  to  be  section  2722,  for  the  next 
section  to  i^plicable  only  to  a  case  where  the  apjdicatton  is  made 
b^ore  the  expiration  ot  the  year.  Then  that  section  proceeds  to  de- 
fine what  may  be  done  *in  soch  a  case."  Here  the  year  has  long 
since  expired,  and  hence  this  is  not  "such  a  case."  Whether  it  be 
that,  or  the  section  immediately  preceding,  the  petition  is  not  pre- 
sented "by  a  person  Entitled  to  a  le^cy  •  •  *  under  the  will" 
The  general  guardian  is  not  such  a  person,  and  it  was  held  in  Peyser 
V.  Wendt,  2  Dem.  Bur.  221,  that  an  asirignee  of  a  l^atee  was  not 
such  a  perscHi,  and  his  application  could  not  be  entertained,  but  it 
is  not  proposed  here  to  farther  consider  that  question. 

It  would  seem  that  the  petitions  and  answers  were  prepared  with 
both  sectlMts  in  view,  for  while  the  petitions  state  that  the  executor 
has  sufficient  assets  in  hand,  applicable  to  the  payment  of  the  lega- 
cies, to  pay  the  same,  or  portions  thereof,  and  the  prayer  is  for  an 
ordv  directing  the  execnt(»*  to  pay  said  legacies,  or  such  parts 
thereof  as  he  may  have  funds  in  hand  sufflcient  to  pay  without  inju- 
rionaly  affecting  the  rights  of  others  entitled  to  priority  or  equality 
of  payment,  and  anthori^ng  the  petitioner  to  apply  the  same  to  the 
support  of  said  minora,  the  answw  admitu  snfllcirat  funds  in  hand 
to  pay  to  or  for  each  the  sum  of  f3|860,  indndfaig  the  91,000  paid  on 
v.2.Sx.Y.8.no.2— 11 
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accomit  of  Margerite^B  ioterest,  withoat  dixoinishlng  the  amoant  In 
hand  requisite  for  the  payment  of  debts  and  expenses  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority  over  the  claims 
of  said  minors,  and  the  like  proportionate  part  of  all  legacies  or  dis- 
tribntiTe  shares  of  the  same  class.  It  will  be  observed  that  nowhere 
is  there  any  allegation  that  the  amount  of  money  and  the  value  of 
the  other  property  in  the  hands  of  the  executor  exceed,  by  at  least 
one-third,  the  amoant  of  all  known  debts,  claims,  legacies,  eta,  as 
provided  by  section  2723;  and  the  preceding  section  makes  no  pro- 
vision for  the  applicaticm  of  the  legacy,  or  a  part  thweof,  for  the 
auppwt  or  education  of  infants.  The  surrogate  has  no  power  to  au- 
thorize an  encroachment  upon  the  corpus  of  the  ^tate,  except  in 
the  cases  and  in  the  manner  expressly  conferred  by  statute.  In  thia 
case  he  cannot  do  so  under  section  2846,  for  the  reason  that  it  is 
based  upon  the  assumption  that  the  guardian  already  has  the  fund 
in  hand.  Nor  can  he  act  under  the  authority  conferred  by  section 
2746,  because  that  is  to  be  exercised  only  in  an  accounting  pro- 
ceeding; nor  under,  section  2722,  for  the  reason  that  no  such  power 
is  conferred  by  Its  provislonB;  nor  under  section  2723,  because  this 
Is  not  a  proceeding  under  that  section.  As  stated,  more  than  a  year 
has  expired  since  letters  testamentary  were  issued,  and  these  in- 
fants, or  any  person  in  their  behalf,  may  cite  the  executor  to  ac- 
count; and  in  the  decree  entered  in  that  proceeding  the  surrogate 
could  determine  what  provision,  if  any,  ^ould  be  made  for  th^a. 
As  there  need  be  no  delay  in  instituting  such  a  proceeding,  there 
can  be  no  serious  injury  likely  to  result  to  these  children  from  the 
dismissal  of  these  proceedings. 

It  may  be  proper  to  remark  that  the  facts,  stated  are  not  Bnffidoit 
to  enable  the  court  to  judge  understandingly  what  allowance  would 
be  proper  to  make,  had  It  the  power  to  make  it  now.  It  fs  not  stated 
when  the  legacies  become  due ;  whether  there  is  any  income  derivable 
therefrom;  what  their  respective  ages  are,  except  that  they  are  un- 
der 14;  in  what  labor  their  father  is  onployed;  what  wages  he  re- 
ceives; what  tiielr  social  standing  and  consequent  needs  may  be; 
nor  what  disposition  has  been  made  of  the  |1,000  paid.  The  lega- 
cies are  stated  to  be  about  f4,000  each;  and  it  is  sought,  through  the 
order  of  ^s  court,  that  nearly  three-quarters  of  the  fund,  indnding 
what  has  already  been  allowed  on  bduUf  of  Margwite,  be  paid  to 
the  guardian  by  the  executor,  and  that  even  without  the  security  to 
be  furnished  in  such  case  on  an  accounting.  Hie  fact  that  the 
11,000  paid  for  the  support  of  one  of  the  minors  has  been  expended 
in  six  months  gives  rise  to  the  suspicion  of  a  misapplication  tiiereof, 
and  this  suspicion  is  Intensified  by  the  application  now  made  f<Nr 
91,860  more.  At  this  rate  the  funds  would  soon  be  dissipated.  If 
th£  legacies  had  been  properly  invested,  th^  would  have  produced 
an  Income,  annnally,  of  perhaps  |200  each.  TUa,  with  what  the 
father  could  oontribnte  from  his  earnings,  ouf^t  to  be  Bofflcient  for 
a  comfbrtable  support  of  infants  In  their  apparent  station  in  life. 
Many  a  father,  in  like  case,  does  it  without  any  aid  whatever.  The 
petitions  should  be  dismissed,  without  prejudice  to  an  action  <xr  an 
accounting  in  behalf  of  the  petitioner. 
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In  re  STIGBR. 


(Snrrogate'B  Gonrt.  Kings  Connty.   Febmary,  1894.) 


Trassfeb  Tax— Real  Estatb— Procbbds  of  Partition  Salb. 

An  Infant's  share  of  the  proceeds  of  a  partition  sale  of  land  is  taxable 
as  perscmal  property,  under  Laws  1802,  c  398,  I  2,  wbldi  tempts  from 
taxation  proper^  paaslnx  to  eertaln  relatlTea,  **nnless  It  la  persona)  prop* 
arty  of  tbe  value  of  $10,000  or  DHwe^  in  wUch  case  It  sball  be  taxable." 

Appeal  from  order  of  appraiser. 

Procetiding  to  appraiae  property  of  Grace  0.  Stlger,  deceiwed,  for 
taxation  under  the  transfer  tax  law.  From  an  ordar  fixing  the  cash 
value  of  said  property  the  next  of  kin  appeals.  Affirmed. 

William  B.  Btiger,  for  appdlant. 

James  W.  Bidgway,  Dist  Atty.  (Bobert  B.  Bach,  of  counsel),  for 
respondent 

ABBOTT,  a  Qrace  a  Stiger,  formeriy  a  resident  of  Brooklyn, 
died  August  24, 1892,  at  the  age  of  15  years  and  8  months,  possessed 
of  certain  personal  property  and  seised  of  certain  re^  estate. 
Among  other  property  of  which  said  Grace  0.  Stlger  was  the  owner 
at  the  time  of  her  decease  was  a  one-third  interest  in  a  fund  on  de- 
porit  in  the  United  Htates  Trust  Company  to  tlie  credit  of  a  cotain 
partition  suit  to  which  the  said  Grace  was  a  party.  The  fund, 
with  accrued  interest,  amounts  to  the  sum  of  976,936.26,  of  which 
121,667.19  is  accumulated  interest,  and  f56,269.07  is  the  original 
amount  paid  in,  and  represents  the  share  or  interest  of  infants  of 
tlie  proceeds  of  sale  of  real  property  in  partition.  The  raloe  of 
Grace's  interest  in  the  fund  is  925,645.42.  Decedent  left  surviving, 
as  her  only  next  of  kin  and  heirs  at  law,  a  father  and  brother  and 
sister,  her  mother  having  died  May  3,  1878.  It  is  contended  hj  the 
appellant  that  this  fund,  being  the  proceeds  of  sale  of  real  pi-op«rty, 
and  passing  to  the  heirs  at  law,  and  not  the  next  of  kin,  of  the  intes- 
tate, is  not  personal  property  under  section  2  of  the  act  in  relation  to 
taxaUe  transfers  of  propoly.  I  am  unable  to  agree  with  the  appel* 
lant  in  his  contention.    Chapter  399  of  the  Laws  of  1892  provides: 

"SecUon  1.  Taxable  Transf  raa.  A  tax  Shall  be  and  is  heretqr  Imposed  upon  the 
transfer  of  any  property,  real  or  posonal,  of  the  value  of  five  hundred  dollars 
or  over,  or  of  any  Interest  tba«tn  oe  income  tbo^rom.  In  trust  or  otherwise, 
to  persons  or  corporations  not  exempt  1^  law  from  taxation  on  real  or  per- 
sonal property  Id  the  following  cases:  1.  When  the  transfer  Is,  *  *  * 
by  the  Intestate  laws  of  this  state,  from  any  person  dying  seized  or  possessed 
of  tbe  property  while  a  resident  of  the  state.  *  •  *  Sec.  2.  Exceptions 
and  LlmltatifMis.  When  tbe  property  or  any  beneficial  interest  therein  passes 
by  any  such  transf^-  to  or  for  the  use  of  any  father,  •  •  •  brother, 
sister  •  •  •  of  such  decedent,  grantor,  donor  or  vendor  •  •  •  such 
transfer  of  inroperty  riiaU  not  be  taxable  nnd^  this  act,  unless  it  Is  povonal 
property  of  the  value  of  ten  thousand  dollars  or  man.  In  which  case  It  sball 
be  taxable  under  this  act  at  tbe  rate  of  one  per  centum  upon  tbe  clear  market 
value  of  such  property." 

In  the  construction  of  statutory  provisions  imposing  taxes,  the 
law  does  not  favor  such  an  interpretation  of  doubtful  or  ambiguous 
provisifms  as  will  have  the  ^ect  to  exempt  the  property  from  the 
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operation  of  the  act,  unless  such  an  intention  of  the  le^slatnre  shflU 
deoriy  appear.  People  v.  Davenport,  91  N.  T.  574;  People  v.  C3oIe- 
man,  135  N.  T.  231,  31  N.  K  1022.  Therefore,  we  mu«t  find  in  the 
terms  of  the  transfer  tax  act  a  clear  intention  to  exempt  the 
property  in  qaestion.  l^e  rule  of  law  which  has  created  the  Action 
that,  under  certain  circumatances  and  tor  certain  purpoees,  the 
proceeds  of  sale  of  real  property  shall  continue  to  be  regarded  as 
real  property,  has  been  adopted  by  our  courts,  which  have  followed 
the  rule  of  the  common  law.  In  Horton  t.  McCoy,  47  N.  Y.  :21, 
Church,  Ch.  J.,  writing  the  opinion,  holds  that  the  share  of  an  in- 
fant owner  of  real  property  of  proceeds  of  sale  in  partition  i-ctains 
its  character  of  real  property  daring  the  minority  of  the  Infant,  to 
that  snch  proceeds  descend  to  the  heirs  at  law  at  snch  infant,  and 
not  to  his  next  of  kin  or  to  the  legatees  of  infants  over  18  years 
of  age.  On  the  other  hand,  if  the  fwoperty  be  sold  by  executors 
under  a  direction  contained  in  the  will  of  a  testator,  there  is  effected 
an  equitable  conversion,  and  an  infant's  share  of  snch  proceeds  of 
sale  ia  personal  property,  passes  to  legatees  under  the  will  of  an 
infant  over  18  years  of  age,  or  to  the  next  of  kin,  and  not  die  hein 
at  law  of  an  infant  dying  intestate.  The  infant,  being  seised  of 
land  in  his  own  right,  had  at  common  law  absolately  no  power  to 
st'U  or  dispose  of  the  same  or  to  alter  its  character,  ^he  court  of 
chancery  entertained  jurisdiction  in  partition  at  an  early  peiiod  in 
England,  partly  to  meet  cases  not  cognizable  in  courts  of  law,  and 
has  continued  ever  since  to  ex^cise  such  jurisdiction,  although  the 
jurisdiction  of  courts  of  law  has  been  greatly  enlarged  by  statute. 
Story,  £q.  Jnr.  §§  646-64a  Until  the  statute  of  the- thirteenth  and 
fourteenth  Vict,  the  interest  of  infants  in  real  estate  was  not  sold 
absolutely  in  snch  proceedings,  but  they  were  allowed  a  day  after 
they  attained  twenty-one  years  of  age  to  show  cause  against  the  de* 
cree.  Story,  Eq.  Jnr.  §  652.  Since  the  statute,  the  infant  is  declar- 
ed a  trustee  of  the  property,  and  the  court  is  authorized  by  this  stat- 
ute to  dispose  of  all  interests  held  in  trust.  Bowra  v.  Wright,  3  Eng. 
Law  &  £q.  190.  But  I  can  find  no  authority  departing  from  the 
rale,  before  adverted  to,  of  impressing  the  proceeds  thus  obtained 
wiUi  the  charactw  oi  real  estate  untU  the  majMlty  at  the  infant" 
It  now  remains  for  us  to  determine  whether,  in  the  light  of  the  fore- 
going authority,  it  was  the  intention  of  the  legislature  to  exempt  such 
proceeds  of  sale  of  real  property  from  the  transfer  tax.  As  we  have 
seen,  the  law  does  not  favor  exemptions.  The  transfer  tax  act  taxee, 
not  the  property,  but  the  individual  who  receives  the  property  as  a 
condition  to  the  transfer  thereof  to  him.  In  the  case  under  con- 
sideration, what  kind  of  property  is  it  which  passes  to  the  heirs  at 
law  of  the  intestate?  Certainly  not  real  property.  What  they  rec^ve 
is  money.  The  tax  being  upon  the  devolution,  transfer,  or  passing 
of  title  of  the  property,  it  would  be  an  extraordinary  extension  of 
the  fiction  which  regards  i)ersonal  property  as  real  property  for 
certain  purposes  to  hold  that  the  l^slature  intmded  to  regard  it  as 
real  property  tor  the  purpose  of  exemption  when  it  says:  "Such 
tranirfer  of  ^operty  shall  not  be  taxable  under  this  act,  nnless  It  is 
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personal  property  of  the  value  of  ten  thousand  dollars  or 
more,"  etc  It  is  evident  that  the  exemptioQ  was  not  intended 
for  the  benefit  of  the  heirs  at  law  a«  snch,  because  among  the  daasei 
specified  in  the  ^emption  clause,  the  individuals  constitating  the 
heirs  at  law  and  next  of  kin  are  always  the  Kune,  and  their  interests 
in  real  property  under  Hie  law  of  descents  are  in  most  cases  identical 
with  their  interests  as  next  of  kin  under  the  statute  ol  distributton. 
So  that  the  reason  for  tl»e  exempticu  must  be  looked  for  in  the  kind 
of  propCTfy  the  transfer  <rf  which  is  exempted.  This  Is  real  prop- 
erty, and  the  reason  for  its  exmption  probably  is  the  fact  that  it 
already  largely  contributes  to  the  payment  of  all  taxes.  If  the 
fund  in  question  is  to  be  exempted  ba  real  property  under  the  pro- 
visimi  above  quoted,  it  ^ould  be  contended  with  greater  force  tiiat 
the  fund  is  subject  to  assessment  and*taxationasr^  property  undCT 
the  general  laws  jsoriding  for  taxation  of  real  property.  Tius  fond 
should  be  listed,  assessed,  and  taxed  like  other  parcels  of  real  prop- 
erty. The  effect  of  exempting  the  fund  in  question  would  be  to 
twice  exempt  the  interest  of  the  infant  In  the  real  property  sold. 
The  real  property  sold  is  exempted  from  the  tax  as  real  prop«ly, 
and  the  fund  with  wiiich  it  was  purchased,  which  before  was  per- 
sonal property,  and  subject  to  the  tax,  now  becomes  real  property 
and  is  ^empt,  so  that  the  rule  contended  for  would  take  out  from 
the  aggregate  fund  of  personal  property  otherwise  taxable  just  the 
amount  paid  for  the  real  pfoperty.  I  am  of  the  <^nion  that  the 
fond  in  question  is  not  erompt  from  the  tax.    Decree  affirmed. 


(70  Han,  314.) 

8T0KBS  T.  8TOKBS. 
(Si^reme  C!oiut,  Oen^ al  Term,  Sirst  Department   Febmnry  16.  IRM.) 

L  ApPEAT^OBDBR  DnUtCTIBO  IhTEKLOCDTOKT  JUDOlUltT. 

An  OTder  directlns  tbs  catry  of  an  IntcrlocutoiT  Judgment  la  mit  ap- 
pealable. 

SL  I«ZBEi.— Words  Aotiosablb  pbb  Be. 

A  putrilcatlon  whldL  tmds  to  dimtiilsb  tlie  rwpectabllllr  of  a  person, 
and  expose  blm  to  disgrace,  ridieiile^  and  obloquy,  is  acUonable  without 
mUeffins  Bpedal  damages,  though  It  does  not  diarge  blm  with  the  com- 
mlssAoB  of  a  crime. 

Appeal  from  special  term,  New  York  county. 

Aotion  hy  Edward  8.  Stokes  against  W.  E.  D.  Stokes  for  libeL 
Prom  an  interlocutory  judgment  overrnling  a  demurrer  to  part 
ct  the  complaint,  and  from  an  order  directing  the  entry  of  said 
interlocutory  judgment,  defendant  appeals.  AfArmed. 

For  former  report  see  ^  N.  Y.  Supp.  405. 

The  first  count  of  the  complaint  to  which  the  demnrrw  was  taken 
is  as  follows: 

a)  That  at  all  tbe  times  ho-einafter  mentioned  plaintMT  was,  and  stUl  la, 
the  president  and  manager  of  the  boslness  of  the  corporation  known  u  tbe 
"HotCmao.  House,"  carrying  on  In  tbe  city  of  New  York  the  business  of  an 
Hotel  and  reatanrant,  and  was  at  said  Umes,  and  atUl  la.  a  large  stockholdw 
and  owner  of  bonds  in  said  oorpozatton,  and  was,  during  the  same  time,  m* 
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gaged  In  other  business  enterprlsoB.  &)  That  during  all  of  said  times  plain- 
tiff  was  of  good  tame  and  credit,  and  has  uev&c  .been  guilty  of  any  traud, 
deceit,  swindling,  misappropriation  of  moneys  or  property  of  othera,  or  of 
any  offense  diarged  against  him  In  the  libels  hereinafter  set  fwth.  (3)  Tb&t 
the  bu^esa  of  thla  plaintUC  lain  the  capacity  of  ivealdeiit  of  the  said  Hoff- 
man House,  and  the  manage  of  the  business  thomf  as  aforesaid,  and  gen- 
erally as  an  hotel  proprietor;  and  this  business,  as  well  as  other  raiterprises 
and  engagements,  has  always  depended  largely  on  the  good  reputation  and 
credit  of  this  plaintiff,  and  on  the  pasonal  trust  reposed  tn  him  by  the  public 
in  consequence  thomf.  (4)  That  th»  said  defendant,  knowing  the  prnnlsea, 
about  the  4th  or  6th  day  of  NoTeml)«',  1892,  maliciously  composed,  and  ma- 
liciously caused  to  be  published,  concerning  the  plaintiff,  In  a  newspajMr 
called  the  "New  York  Herald,"  and  published  on  said  5th  day  of  November. 
1892,  tn  the  city  of  New  Tork,  the  false  and  defamatory  matter  ft^pwlng. 
and  which  pobUcatlon  In  the  said  newspaper  was  read  by  a  large  number  of 
persons  In  the  city  of  New  Tork:  "To  the  Elditor  of  the  Hoald:  In  the  let- 
ter of  E.  S.  Stokes  (meaning  the  jAalntiff)  which  appeared  this  morning,  he 
(meaning  the  plaintiff)  proposes  an  arbltratlcm  of  our  (meaning  the  plain- 
tiff's and  defendant'a)  controTwsy,  and  offers  what  is  equivaleat  to  a  bet  of 
$10,(X)0  on  the  result.  The  meaning  of  this — escape  from  the  argument  com- 
ing on  in  court  to-day,  and  to  BtAve  off  the  Judgment  I  will  be  entitled  to 
Miter  against  him  for  about  $38,000  next  week— was  revealed  by  the  remark 
of  bis  counsel.  In  open  court,  that  he  (meaning  the  plaluttflF)  was  short  of 
mon^,  and  could  not  pay  back  what  he  (meaning  the  plaintiff)  bad  borrowed 
from  me  (meaning  the  defendant,  only  if  I  first  gave  up,  not  a  part,  but  Hx^ 
whole,  of  the  collateral,  be  (meaning  the  plaintiff)  had  pledged  for  this  and 
his  other  guaranties  and  obligations  to  me  (meaning  the  defendant).  In  all 
his  career,  this  is  the  biggest  and  silliest  'bluff'  he  ever  attempted,  although 
he  ia  a  prince  in  that  line.  What  has  become  of  the  profits  of  the  Hoffman 
House  far  the  last  two  years— more  than  $100,000  a  year— no  one  knows: 
but  by  this  confession  (meaning  that  the  said  Hoffman  House  had  earned  as 
profits  9100,000  tor  two  years,  and  that  the  said  plaintifl  had  confessedly 
approjfflated  the  same  to  hla  own  use,  In  tmoA  of  the  rights  of  the  def^dant 
and  otboB  as  sUx^holders  In  said  Boffinan  House)  public  diaritira  and  pri- 
vate ones  may  explain  it.  When  his  money  is  g<me,  he  must  gain  time 
(meaning  that  the  said  plaintiff  had  squandered  the  corp(H*atlon'8  money  In  a 
disreputable  way,  and  that  his  object  In  proposing  an  arbitration  of  the  mat- 
ters In  dispute  between  him  and  the  defendant  was  to  gain  time  to  raise  mon- 
ey and  means  to  replace  his  misappropriations).  As  to  his  notion  of  an 
arbitration,  he  may  as  well  throw  aside  this  worn-out  dde  play,  together 
with  some  of  hla  wwn-oat  sins.  After  choosing  the  arbltramrait  of  the 
court,  he  now  shrinks  from  It.  He  prefers  a  iwlTate  arbitration  because 
thea  he  Is  not  sworn  nor  held  to  the  rules  of  evidence  (meaning  that  tlie 
plaintiff's  motive  In  proposUtg  an  arUtratlon  of  the  disputes  aforesaid  was 
that,  his  testimony  being  without  the  sanction  of  an  oath,  he  could  tratlfy 
falsely,  and  without  risk  of  the  consequence  of  perjury).  He  has  admitted 
openly  that  he  has  no  defaise  to  my  claim  for  the  repayment  of  the  money 
he  borrowed,  and  as  a  last  desp^^te  resort  found  this  the  most  plausible  plea 
tor  delay;  but  there  la  nothing  to  arbitrate.  I  am  reminded  of  the  sentence 
from  De  Qufncy:  *If  once  a  man  indulges  in  murder,  very  soon  he  becomes 
to  think  little  of  robbing;  from  robbing  be  comes  neaU  to  drinking,  and  from 
that  to  tU  manners  and  procrastination.  Once  enter  the  downward  path, 
and  yoa  know  not  where  yon  will  stop.'"  (Meaning  that  the  plaintiff  hod 
been  guilty  of  the  crime  of  murdtf,  and  was  also  a  robber,  and  at  the  time 
of  the  publication  of  said  false  and  defamatory  matter  had  robbed  defaidant, 
and  that  he,  the  said  plalntJI^  was  otbwwlse  degraded  and  depraved.) 

The  following  in  the  opinion  of  Mr.  Justice  lAWBENGE  on  orer^ 
rnling  the  demurrer: 

A  demurr^  is  taken  in  this  action  by  the  defendant  as  to  the  first  causa 
of  action  stated  In  the  complaint,  contained  and  included  within  the  first  four 
paragraphs  thereof,  on  the  ground  that  upon  the  face  thereof  it  does  not 
atato  &cts  sufficient  to  constitute  a  cause  of  actioL   It  Is  perfectly 
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settled  tbat  wwds  which  tena  to  diminish  the  reBpectahlllty  ot  the  perKHi 
to  Whom  tber  mate,  and  to  expose  him  to  disgrace  and  obloqii7t  althongta 
thc7  do  not  Iminite  the  commission  of  a  crime,  and  would  not  be  actionable 
per  se  If  only  spoken,  are,  whm  printed  and  piibllabed,  libelous  and  actlcHia- 
ble,  alttionsih  no  special  damages  are  alleged  or  proved.  Wlnchell  r.  Argus 
Co..  68  Hon.  3B4.  28  N.  Y.  a  6CiO;  Samuels  t.  Bvenlng  MaU  Ass'n  (dissenting 
opinion  of  DaTls,  P.  J.)  S  Hun,  294,  affirmed  and  approved  of  In  76  N,  T. 
604;  Henderson  t.  Commercial  Advertiser  Ass'n,  46  Hun.  604;  Sanderson 
T.  Caldwell,  45  N.  T.  398;  Ba*gmann  v.  Jones.  94  N.  Y.  51;  Moore  v.  Frands, 
121  N.  Y.  109,  23  N.  E.  1127.  The  letter  whldi  la  set  forth  as  tbe  first  cause 
ot  acdon  in  tbe  complaint  In  this  case  is  certainly  calculated  to  hold  tha 
plaintiff  lip  to  ridicule  and  obloquy,  and  also^  by  telr  ccmstmctlui.  in  my 
opinion  charges  him  with  tbe  commission  of  a  crime.  Undor  socb  drcnm- 
Btaoces  It  is  difficult  to  see  how  a  demorrer  can  be  sustained.  The  drararrer 
will  therefore  be  o>Terrnled,  with  leave  to  the  defendant  to  answer  over  nptm 
payment  ot  costs. 

Argaed  before  VAN  BBTTNT,  P.  J.,  and  OWOES  and  FOL- 

i;ett,  JJ. 

A  H.  Holmes,  for  appellant. 

M.  H.  Begensbni^r,  for  respondHit 

VAN  BRUNT,  P.  J.  So  far  as  the  appellant  has  appealed  from 
the  order  op  decision  of  the  court  directing  the  entry  of  an  inter- 
locutory judgment,  the  appeal  must  be  dismissed,  with  f  10  costs. 
It  has  been  held  by  the  court  of  appeals  that  such  an  order  is 
not  apijealable,  which  rule  has  been  followed  by  this  court  It 
is  true  that  different  decisions  have  been  made  by  the  superior 
court  of  this  city,  but  it  is  manifest  from  the  decision  of  the 
conrt  of  appeals  in  Bank  y.  I^nch,  76  "S.  Y.  614,  that  the  only 
appeal'  is  from  the  judgment.  Wright  v.  Chapin,  (Sup.)  26  N.  Y. 
Supp.  825. 

The  appellant  claims  that  no  snfflclent  cause  of  action  is  set 
out  in  the  complaint,  upon  the  ground  that  the  all^^  libelous 
matters  must  be  read  without  the  innuendoes;  and  that,  without 
resort  to  such  innuendoes,  no  cause  of  action  is  set  out.  In  this 
■we  are  of  opinion  that  he  is  clearly  mistaken.  The  rule  is  well 
settled  that  defamatory  words,  in  common  parlance,  are  snch  as 
impute  some  moral  delinqnenpy  or  some  disreputable  conduct 
to  the  person  of  whom  they  are  spoken;  and  tiiat  eren  actions 
for  slander  may  be  founded  upon  such  imputations;  and  tbat 
soch  action  lies  in  some  cases  where  the  words  impute  no  criminal 
offense,  where  no  attack  is  made  upon  the  mortd  character,  nor 
any  charge  of  personal  dishonoc  It  has  been  said  that  the  first 
and  lai^r  class  of  actions  are  those  brought  for  the  vindication 
of  reputation  in  its  strict  sense,  against  damaging  and  calumnious 
aspersions;  and  that  the  other  class  for  the  most  part  are  those 
brought  for  the  purpose  of  recovering  damages  for  words  which 
tend  to  injure  one  in  his  trade  or  occupation.  Moore  t.  Francis, 
121  N.  Y.  199,  23  N.  E.  1127.  And  it  has  been  further  held  that 
whatever  words  have  a  tendency  to  hurt,  or  are  calculated  to 
prejudice,  a  man  who  seeks  his  livelihood  by  any  trade  or  busi- 
ness, are  actionable.  And  the  rule  seems  to  be  well  art:ated  by  the 
learned  judge  in  the  court  below  that  publications  which  tend  to 
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dimialah  the  reepectabilitj  of  the  person  to  whom  they  relate, 
and  to  expose  him  to  disgrace  and  ohloqujr,  although  they  do 
not  impute  the  commiasion  of  a  crime,  are  UbelouB,  and  aetioii- 
able,  although  no  special  damages  are  alleged  or  prored.  In 
the  case  at  bar  the  words  of  the  publicatioD  In  question  clearly 
tend  to  affect  the  credit  and  standing  of  the  plaintiff,  and  impute 
not  only  disreputable  conduct,  but  moral  delinquency,  to  him. 
We  thinly  ther^re,  that  a  cause  of  action  is  set  out  in  the  com- 
plaint, and  that  the  judgment  appealed  from  i^onld  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  withdraw  hia  demnrrer 
and  to  answer  over  on  payment  of  costs  of  appeal  and  of  the  court 
below.    All  concur. 


(SuiH-eme  Court,  General  T&rca,  First  Departmrat.    March  16,  18M.) 

Appeal— Review— Mattebs  sot  Apparbnt  dm  the  Bjbcobd. 

Wh«e  a  case  baa  not  been  settled  as  t^rorided;  by  Oode  CSt.  Free.  1 997, 
and  the  cartiflcate  of  the  clerk  is  Insnffldent,  so  that  tbe  qnestlonB  sought 
t»  be  reviewed  are  not  preaented  the  recoKd,  the  Jndgmeiit  will  be 
affirmed, 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Joseph  Wallach  against  Sarah  H.  Van  Schaiok  to  re- 
cover commissions  alleged  to  have  been  earned  by  ^aintif^  as  a 
real-ecrtate  broker,  in  bringing  about  an  exchange  of  property  be-  * 
tween  defendant  and  one  George  Moore.    The  complaint  was  dia- 
missed,  and  plainUfiF  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Sol  Eohn,  tor  appellant  " 
Cantor,  Linaon  &  Van  Schaick,  lor  respondent 

PEG  CURIAM.  This  case  has  not  been  settled  an  provided  by 
section  997  of  the  Code  of  Civil  Procedure,  and  the  certificate  of  the 
clerk  is  insufficient;  and  as  we  cannot  pass  upon  the  qoestions 
sought  to  be  reviewed,  upon  this  record,  the  jadgm»t  mvst  be 
affirmed,  with  costs. 

(76  Hun.  441.) 

BOWMAN.  THOMPSON  ft  GO.,  Umlted,  T.  FUBiBST  et  aL 

(SCK  60.) 

(Sapreme  Oourt,  General  Term,  First  Department   March  16,  1804.) 

Merest  in  Civil  Cases— Motion  to  Vacate. 

An  order  denying  a  motion  to  vacate  an  arrest  wHl  not  be  disturbed 
on  appeal,  where  the  rig:ht  to  maintain  tile  action  and  tbe  order  of  ar- 
rest both  depend  on  the  construction  of  a  contract  between  tlie  partiei  to 
the  action,  and  su<di  constructliHi  may  depend  on  the  coarse  of  bwhiew 
between  the  parties,  which  can  be  sattsfactorilj-  wtabUahed  oalr  oa  tha 
triaL 

Appeal  from  special  tenn,  New  York  ooonty. 


WALLACH  V.  VAN  SCHAICK. 
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Action  bj  Bowman,  IliompBon  ft  Co.,  Limitedf  against  Joaeph  F. 
Fnerst,  Albert  F.  Fuerat,  and  Jules  Faerst  From  an  order  denying 
a  motion  to  vacate  an  order  of  acrest,  dflCendauta  appeal.  Affirmed. 

Argued  before  VAN  BBUMT,  P.  J.,  and  0>BBIEN  and  FOXr 
LETT,  J  J. 

L  M.  Dittenhoefer,  for  appellants. 
James  Dunne,  for  respondent 

PER  CURIAM.  As  tlie  right  to  maintain  this  action  and  tlie  or- 
der of  arrest  granted  herein  both  depend  upon  the  construction  to 
be  given  to  the  agreement  entered  into  betwe«a  the  parties  to  this 
action,  and  as  this  construction  may  depend  upon  the  coarse  of 
business  of  the  parties  under  it,  which  course  of  business  can  only 
be  satisfactorily  established  upon  the  trial,  we  think  that  upon  this 
appeal  we  diould  not  attempt  sndi  construction,  and  therefore  af- 
flm  the  wder  appealed  from,  with  $10  coats  and  disbnrsementa. 


BOWMAN.  THOMPSON  &  CO..  Limited,  T.  FUER8T  crt  sL 

(Md  61.) 

(Sapreme  Oonrt,  Qenenl  Term,  First  Department.   March  16,  1894) 
Aj;peftl  trom  special  term,  New  York  connty, 

Aetl<m  1^  Bowman,  Thompson  ft  Oo.,  limited,  agatsst  Joseph  F.  Fuerst, 
Albert  F.  Faevtt  and  Jules  Fuent.  From  an  wder  denjlng  a  motion  to 
Tocata  an  (urder  of  arrest,  dcfendnnta  appeal.  Affirmed. 

Argued  before  TAN  BRUNT.  P.  J.,  and  O'BBIKN  and  FOLLETT,  JJ. 

L  M.  Dlttentaoeftf,  for  appdlanta. 
Jam&it  Dunne,  for  respondent. 

PE)K  CURIAM  F<Hr  the  reasuDS  expressed  In  the  case  ot  Bowman, 
Thompson  &.  Co.  t.  f^ierst  <hei-ewith  banded  dowa)  28  N.  X.  Supp.  VS&,  the 
c»der  appealed  from  should  be  affli'med,  with  costs. 


(76  Hmi.  63.) 

TAN  INWBOBN  T.  NEW  TOBK.  L.  BL  &  W.  A.  GO. 

(Snixeme  Oonrt.  General  Ta*m,  Second  Department.   February  12,  1894.) 

Appeal— Rbview—Wkioht  of  Evidence. 

In  an  action  affalnat  a  railroad  company  tor  porsonal  Injuries,  caused 
by  blowing  a  whistle  and  letting;  off  steam  from  defendant's  locomotive, 
whveby  plaintiff's  team  w&s  frlsfatened  and  ran  away,  a  judgment  in 
fSTOr  of  plalntur  will  sot  be  disturbed  on  appeal  on  the  grotmd  ttiat  the 
engineer  was  not  acting  within  the  vsaoa  of  bis  empl(^mait,  where  he  testl- 
flea  that  the  acts  complained  of  were  done  for  the  purpose  of  moving  the 
cars  in  the  course  of  bis  duly,  tiioo^  according  to  plaintiff's  teatlmony 
such  acts  were  willful  and  malldons. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  James  H.  Van  lDW<^n  against  the  New  York,  Lake 
Erie  &  Western  Railroad  Ck>mpany  to  recover  for  injuries  to  plain- 
tifTs  team  of  horses,  hameaa,  and  wagon,  and  for  injuries  to  him- 
adf,  cansed  by  the  ronning  awa^  of  his  horaes.  which  were  frightened 
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by  defendant's  locomotiTe.  Plaintiff  all^^  that  while  a  looomotive 
was  Btanding  idle  od  defendant's  track,  near  the  highway,  plaintiff 
asked  the  engineer  not  to  start  or  make  any  noise  until  he  got  past 
with  his  team,  bnt  tliat  the  engineer  started  the  locomotiTe,  blew  the 
whistle,  let  off  steam,  and  made  snch  a  noise  that  the  team  was 
frightened  into  running  away  and  doing  the  damage  complained  of. 
Defendant  answered  that  it  used  such  pmdence  and  reasonable  care 
as  was  usual  in  its  business,  and  no  more  noise  was  made  tlian  was 
needed  for  the  necessary  signaL  There  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  appeals.  Affirmed. 
Argued  before  DYKMAN  and  PRATT,  JJ. 

John  W.  I^on,  for  appellant 
Lewis  C.  Garr,  for  respcmd^t. 

PRATT,  J.  The  principal  argument  urged  against  the  verdict  is 
that,  if  plaintiff  was  correct  in  his  interpretation  of  the  engineer's 
action,  it  was  willful  and  malicious,  and  not  performed  in  the  serv- 
ice of  defendant.  The  answer  to  that  argument  is  that  the  opinion 
<yt  the  i^aintiff  was  not  binding  on  the  jury,  who  were  the  judges  of 
that  question.  The  engineer  testified  that  he  blew  the  whistle  in 
the  course  ot  his  duty  for  the  purpose  of  moving  the  cars.  The 
juiy  had  a  rig^t  to  bd^eve  the  engines.  They  were  also  authorized 
by  the  testimony  to  find  that  the  action  of  t^e  engineer  was  heed- 
less, and  without  due  regard  to  the  situation  of  the  jdaintiff.  The 
chai^  of  the  court  correctly  laid  down  the  law,  and  the  testimony 
warranted  the  verdict.   Judgment  affirmed. 


<7  Misc.  Rep.  328.) 

IVES  T.  1VE& 

(Supreme  Court,  Special  Term,  Bt.  Lawrence  Oonnty.    Febrtutry.  tSM.) 

1.  Referbnob — Action  foh  Divorce. 

General  Rule  of  Practice  73,  entitled  "Reference  on  Default  tn  Action 
to  ObtJiln  a  Divorce."  which  provides  that  In  an  action  for  divorce  the 
court  shall  nut  refer  the  cause  to  a  referee  nominated  bj  eltb«-  party,  im 
Intended  to  pfevent  collnalon  in  obtaining  divorces,  and  does  not  pre- 
vent the  court  from  appointing  a  referee  nominated  tme  of  the  partteo, 
where  there  iB  no  dangor  of  collusion. 

9.  ESTOPPEI,— CONDCCT  OF  FaBTT. 

A  party  who  asks  for  the  appointment  of  a  particular  person  or  referee 
In  a  divorce  suit  cannot,  after  proceedings  have  been  taken  tmder  the 
reference,  have  the  wder  vacated  on  the  ground  that  tbe  rules  of  practice 
forbid  the  appointment  of  &  refwee  nominated  1^  elttier  pu^  to  an  ac- 
tion for  divorce. 

Action  by  Annie  Ives  against  James  Ives  for  divorce.  Plaintifl 
moves  to  set  aaide  an  order  of  reference.  Denied. 

John  Conboy,  fw  plaintiff. 

Daniel  Magone  and  Geoi^  Morton,  for  defendant. 

RUSSELL^  J.  The  motion  in  this  case  is  to  set  aside  the  order 
(tf  reference  to  John  O.  M cintyre,  on  the  ground  that  the  referee 
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was  Bdected  on  consent  oi  the  attorneys,  contnuy  to  law,  and  in  vio- 
lation of  the  rules  of  the  court,  and  for  such  further  or  diff»ent  mle 
or  order  as  the  court  may  deem  proper.  The  notice  of  motion  is  snb- 
acribed,  not  by  the  attorney  for  the  plaintifT,  but  by  the  connsel  who 
appears  on  the  hearing  as  counsel  for  the  plaintiff,  and  is  fortified 
by  an  affidavit  of  the  attorney  of  record  and  the  {daintiff.  The  pur- 
pose and  effect  of  the  motion  are  to  accomplish  the  result  of  delay 
in  the  trial  of  the  action  until  the  May  drcuit  in  St  Lawie&se  comi- 
ty,— a  privil^^  which  was  denied  the  oonrt  at  the  January  cir^ 
cult  upon  hearing  both  sides.  It  is  not  claimed  that  any  injustice 
was  done  by  the  order  of  ref^ence,  or  that  the  referee  Is  not  in  all 
respects  perfectly  competent  and  reliable,  and  entirely  indifferent 
between  Uie  parties;  but  it  is  claimed  that  by  consenting  to  an  order 
of  reference,  in  choosing  a  referee  who  was  acceptable  to  the  other 
side  and  the  court,  the  plaintiff  could  prevent  the  trial  of  the  action 
at  the  January  circuit,  and  thus,  by  repudiating  the  action  then 
taken,  could  obtain  a  further  dday  of  three  months,  till  the  May 
circuit.  This  motion  was  originally  noticed,  the  day  before  the  trial 
was  to  come  off  before  the  referee^  to  be  heard  by  a  justice  of  this 
court  in  anoth^  judicial  district,  adjoining  the  fourth  judicial  dis- 
trict; but  that  justice  sent  the  hearing  of  the  motion  to  the  first 
special  term  held  by  the  justice  who  presided  at  the  circnit  held  in 
St.  Lawrence  county  in  January,  at  which  the  motion  to  continue 
the  case  was  denied. 

The  action  is  brought  to  obtain  a  divorce,  on  the  ground  that 
a  common-law  marriage  was  contracted  between  the  plaintiff  and 
the  defendant;  and  the  adulteiy  charged  upon  the  defendant  con- 
sists in  the  living  with  the  lady  whom  he  openly  married  on  the 
XOtb  day  of  Januaiy,  1893,  some  nine  months  before  this  aciion 
was  commenced;  and  such  marriage  and  living  are  conceded  in 
the  answer.  The  only  issue,  therefore,  to  be  tried  in  this  action, 
is  npon  the  allegation  of  the  marriage  with  the  plaintiff  contracted, 
by  secret,  common-law  contract,  years  before  the  marriage  to  ?klisH 
Morton.  There  is  therefore  no  possible  element  of  any  collusive 
or  fraudulent  effort  to  undo  the  bonds  of  the  marriage  irksome 
to  both  parties,  between  the  plaintiff  and  the  d^mdant,  but  both 
by  the  pleadings,  the  statonents  of  counsel,  and  a  sharp  con- 
troversy which  has  arisen  in  tills  action,  it  is  plainly  evident 
that  the  issue  here  is  whether  the  plaintiff  is  an  injured  wo- 
man, or  the  acMon  is  based  upon  an  attempt  to  blackmail  the 
defendant  npon  a  false  claim,  by  means  of  a  pending,  harassing  liti- 
gation, disturbing  the  defendant  and  the  woman  whom  he  marrieil 
a  year  ago,  and  with  whom  he  lives  in  the  relation  d  husband 
and  wife.  The  action  was  at  issue  (^tob^  11,  1898,  nearly  three 
months  before  the  St  Lawrence  circuit,  was  noticed  by  the  defend' 
ant  for  trial,  and  put  upon  the  calendar.  On  the  first  day  of  the 
circuit  the  plaintiff  appeared  by  the  counsel  who  makes  this  motion, 
and  submitted  affidavits  of  her  illness,  and  inabilty  to  attend 
court  The  defendant's  counsel  challenged  the  asseriion,  and  time 
was  given  to  present  opposing  affidavits.  On  the  hearing  of  the 
motion,  on  the  11th  oi  January,  the  justice  presiding  at  the  circuit 
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was  satisfied  that  any  indispositioii  on  the  part  of  the  plaintiif 
waa  ot  80  light  a  character  that  she  nd^t  at  that  time,  or  soon 
thereafter,  be  proaent^  and  denied  the  motion,  but^  In  order  to  give 
her  ample  opportanity  to  be  present,  announced  that  the  conrt 
would,  for  the  trial  of  this  cause,  continue  into  the  f<Aowing  week, 
and  the  case  might  be  set  down  for  the  17th  of  January  for  trial 
by  Jniy,  or,  if  plaintiff  preferred,  it  might  go  to  special  term  to  be 
tried,  or  to  a  reference.  The  case  was  one  which,  evidently,  should 
be  tried  aa  speedily  as  possible.  If  the  plaintitP  occupied  the 
position  she  claimed,  her  rights  as  the  wife  of  the  defendant  would 
not  be  too  soon  established.  If  she  did  not,  the  defendant  was  en- 
titled to  have  a  speedy  det^mination  of  the  pending  charge  against 
him,  which  meant  that  he  had  deluded  an  innocent  woman  into- 
marrying  him,  supposing  him  to  be  single,  and  had  been  guilty  of 
the  crime  of  bigamy;  and  the  court  must  also  take  into  view  the 
rights  of  the  helpless  woman  who  knew  nothing  of  a  secret  maj> 
riage  by  common-law  contract,  and  whose  reputation  and  peace 
of  mind  were  at  stake  every  moment  until  the  determination  of 
the  action. 

After  the  amiouncement  of  the  decision  on  the  motion  to  con- 
tinue, counsel  retired,  and  tn  the  course  of  the  afternoon  came- 
into  cuort  The  counsel  for  the  plaintiff,  who  had  appeared  that 
day,  and  who  is  the  attorney  of  record,  informed  the  court  that 
he  had  elected  to  take  a  reference  to  hear  and  determine;  and 
•4ton  thereafter  an  order  was  presented  to  the  court,  bearing  the 
name  of  the  present  referee,  who  was  entirely  acceptable  to  the 
court,  and  one  whom  the  conrt  wonld  have  designated  without 
any  hesitation.  The  conrt  thereupcm  directed  the  order  to  be 
entered,  and,  as  appears  from  the  papers,  the  ease  ^s  properly 
noticed  for  trial  before  the  referee;  and  no  evidence  of  discontent 
with  the  arrangement  was  presented  to  the  other  side  until  15 
days  later,  and  on  the  eve  of  the  trial  before  the  referee.  From 
the  affidavit  of  the  plaintiff  on  this  motion,  it  appears  that  she 
knew  of  the  reference  on  the  day  following  the  entry  of  the  order, — 
the  12th  of  January,  1894.  The  circuit  court  in  St  Lawrence 
county  was  still  in  session,  and  an  application  could  then  have 
been  made  to  still  try  the  case  by  jury  on  the  ITth,^ — five  da^ 
later;  bnt  no  objection  was  made  to  the  reference  that  came  to- 
the  notice  of  the  other  edde  until  the  20th  of  January,  when  the 
court  had  adjourned. 

In  directing  the  order  of  reference  designating  Mr.  Mclntyre  to 
be  refei'ee,  the  court  was  not  unmindful  of  rule  73,  nor  of  the 
construction  which  has  been  placed  upon  it  in  this  judicial  depart- 
ment. That  rule  follows  rule  87,  in  force  at  the  time  of  the  adop- 
tion  of  the  Code  of  Civil  Procedure,  which  provides  that  the  "court 
shall  in  no  case  order  the  reference  to  a  referee  nominated  by  dther 
party."  In  considering  the  rule,  the  general  term  of  the  snpreme 
court,  in  the  third  judicial  department,  held  that  a  reference  by 
consent  in  a  contested  case  was,  if  objectionable,  merely  an  irr^n- 
larity  which  could  be  waived  by  the  attorneys.  Fullmer  v.  Full- 
mer, 6  JS.  T.  Wkly.  Dig.  42.  This  ruling  has  not,  so  far  as  this 
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court  has  had  any  knowledge,  ever  been  qvestloned.  It  has  been 
alwajB  a  matter  of  some  donht  M^hether,  for  the  reasoiiB  which 
win  be  stated  hereafter,  rule  73  of  the  present  gennal  nfles  of 
practice  applies  to  a  c<Mitested  case  in  an  action  for  dirorce.  The 
heading  attached  to  the  rule,  as  it  appears  in  the  authorized  Tersion 
of  the  general  rules  of  practice  published  by  the  reporter  of  the 
supreme  court,  says  that  it  refers  to  a  ''Reference  on  Default  in  an 
Action  to  Obtain  a  DiTorce  or  Separation — Beferee,  who  mf^  be." 
It  is  philn  that  the  purpose  of  the  role  is  beneflcial  in  a  case  where 
no  answer  has  been  interposed,  genuindy  contMtiBg  the  allegation 
of  fault  upon  which  is  based  the  request  for  a  di^lution  of  the 
marriage  tie.  It  is  very*  proper  that  the  court  should  select,  without 
Bug^restion,  a  referee  who  will  not  allow  the  contract  of  marriage 
to  be  set  aside  unless  for  legal  cause,  upon  sufficient  evidence, 
and  who  will  conduct  the  proceedings  so  as  to  prevent  collusive 
divorce.  The  view  that  this  rule  refers  to  defaults  is  confirmed 
by  the  adoption  of  the  new  section  of  the  Code  of  Civil  Procedure,* 
which  provides  that  a  reference  in  divorce  shall  not  be  made  of 
■course,  upon  consent  of  partly  and  where  the  parties  do  consent 
the  court  may  grant  or  refuse  the  reference,  and  where  the  reference 
is  granted  the  court  must  designate  the  referee.  This  section  of 
the  Code  of  CHvil  Procedure  is  not  the  adoption  of  rule  73,  but  in 
addition  to  it,  and  means  to  refer  to  a  class  of  cases  not  provided 
for  by  that  rule.  It  has  been  customary,  outside  of  New  York  and 
Itro  klyn,  for  orders  to  be  entered  upon  consent  or  stipulation  of 
the  parties  without  presentation  to  ^e  court,  and  even  orders  of 
reference  have  been  made  in  that  way.  The  new  section,  referring 
to  contested  cues,  prevents  the  ^triy  of  such  orders  by  consmt, 
compels  application  to  the  court,  gives  the  court  discretion  to 
refuse,  and  allows  the  court  to  designate  the  referee.  It  nowhere 
states  that  in  a  contested  case  the  court  cannot  designate  a  ref- 
-ere?  from  the  names  suggested  by  counsel.  The  reason  of  the 
rule  in  cases  of  default,  and  of  the  statute  in  cases  of  contest,  is 
-apparent.  It  is  for  public  policy  that  marriages  shall  not  lightly 
bf  dissolved,  and  it  is  certainly  a  rule  <rf  public  iwlicy  that  they 
■shall  never  be  dissolved  by  collusive  consent  of  parties.  That  is 
the  object  to  be  accomplished,  and  the  sole  reason  of  the  rule. 
If  the  case  is  one  in  which  there  can  be  no  possible  danger  of  this 
kind,  there  Is  no  reason  for  the  application  of  any  snch  rule  or 
statute.  **Ce88ante  ratione  legia  cessat  et  ipsa  lex."  ^feither  the 
rules  of  the  court  nor  the  statute  meant  to  take  away  from,  or 
mar.  the  jurisdiction  of  the  court.  It  is  for  the  court  to  always 
judge  when  the  application  of  the  rule  is  pertinent,  and  that  dis- 
cretion of  the  court  cannot  be  impugned  by  a  motion,  unless  it 
appears  that  there  has  been  an  abuse  of  discretion. 

Rules  61,  in  regard  to  foreclosure  cases,  and  GO,  as  to  partition 
cases,  h'lve  similar  provisions.  Can  the  party  who  asks  for  the 
Appointment  of  a  particular  person  as  referee,  after  proceedings 
'"have  been  tiken  upon  the  reference,  have  the  privilege  of  vacating 
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the  oi-der  of  reference,  as  irregular,  under  these  mlea?  Bule  38 
provides  that  contested  motions  shall  not  be  noticed  or  brought 
to  a  hearing  at  a  special  term  held  with  the  circuit,  except  by  a 
general  rule  of  the  justices  of  the  district.  In  case  no  such  rule 
was  made  by  the  justices,  would  an  order  be  set  aside  on  applica- 
tion of  the  parties  who  made  the  motion  which  the  court  per- 
mitted to  be  heard,  after  a  decision  thereof?  It  is  the  reductio 
ad  absurdum  that  a  party  should  have  a  standing  in  court  to  set 
aside  an  order  made  at  his  request  on  the  sole  ground  that  the 
referee  named  in  the  order  was  the  very  one  who  was  the  most 
acceptable  to  himself. 

This  leads  to  the  additional  consideration  of  the  estoppel  resting 
upon  the  plaintifF.  Assuming,  for  the  sake  of  argument  that  the 
attorney  and  counsel  for  the  plaintifF  In  this  action  have  made  this 
motion  because  they  are  shocked  at  having  apparently  transgressed 
a  rule  of  court,  or  a  provision  of  the  Code  of  Civil  Procedure,  and 
that,  actuated  by  a  sense  of  their  duty  as  practltion^^  they  have 
called  the  attention  of  the  court,  by  the  motion,  to  this  apparent 
transgreesion,  still,  we  must  assume  they  are  guided  by  the  direc- 
tions of  the  plaintiff.  We  might  also  assume  that  the  notice  of 
motion,  by  its  general  clause,  in  addition  to  its  specific  request^ 
was  meant  to  corw  the  substitution  oi  anotkev  referee,  to  be  se- 
lected by  the  court,  who,  in  his  personnel,  might  be  as  distasteful 
as  possible  to  the  counsel  for  the  plaintifF.  Yet  this  assumption 
must  be  abandoned,  from  the  attitude  taken  by  the  counsel  for 
the  plaintifF  on  the  ailment  of  this  motion,  presumably  from  In- 
structions by  his  client  He  argued  orally  that  the  order  referring 
the  case  to  Mr.  Mclhtyre  should  be  set  aside  on  general  motives 
of  public  policy,  illustrated  by  the  rule  and  the  Code,  and  then, 
citin?  Fresten  v.  Morrow,  66  K  Y.  452,  argued  that  no  other  referee 
could  be  substituted,  presumably  from  motives  d  private  policy 
of  th?  plaintiff.  Bo  it  appears  that  the  final  result  of  the  present 
proceedings,  by  a  happy  coincidence,  would,  if  the  plaintiffs  claim 
is  correct,  result  in  precisely  the  same  end  as  that  asked  for  at 
the  circuit,  viz.  a  delay  in  the  trial  of  the  case  until  the  coming 
May.  The  plaintifF  is  estopped  from  efFecting  such  result  We 
have  seen  that,  by  the  decision  of  our  general  term,  she  could 
waive  the  alleged  irr^ularity.  She  certainly  does  so  by  accepting^ 
the  benefit  of  the  order  postponing  the  cause  over  the  then  pending^ 
mrm  of  the  tdrcnit  court  A  party  can  even  waive  a  eonstitntional 
right  In  re  Cooper,  93  Y.  607.  And  even  if  a  matter  of  public 
policy  is  involved,  as  in  the  case  of  the  statute  forbidding  usury, 
a  party  may  be  estopped  from  establishing  a  defense  by  his  own 
declarations  that  the  security  w  untainted.  It  would  be  a  far  more 
dangerous  transgression  of  law  to  allow  a  party  to  promote  an 
end  desired  by  such  means  as  those  adopted,  than  to  refer  an  issue 
as  to  whether  a  common-law  marriage  has  heea  accomplished  to 
a  referee  to  determine,  who  was  entirely  acceptable  to  both  sides. 
The  motion  is  accordingly  denied. 
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PEOPLE  T.  McKANB. 


(Snpreme  Court,  Spedal  Term.  Herkimer  Cannty.   Febraair.  1804.) 

Chiuinal  Law— Application  tor  Stay  Pending  Appkal. 

Undo-  Code  Cr.  Proc.  f  B27,  providing  toe  a  stay  of  proceedings  pendlnx 
appeal,  where  there  is  filed  "a  certificate  of  the  Judge  who  presided 
at  the  trial,  or  of  a  Jndge  of  the  supreme  court,  that  In  his  opinion  thei'e 
is  reasonable  doubt  whether  the  Judgment  should  stand,"  an  applica- 
tion for  such  certificate  will  be  denied  where  It  appears  that  a  similar  ai>- 
plication  was  made  to  the  trial  Judge,  and  denied  by  him. 

Ex  parte  applicatioii  by  Jolm  Y.  McKane  fbr  a  certiflcate  of  rea- 
sonnlile  doubt,  under  Code  Cr.  Proc.  §  527,  in  order  that,  he  may  ob- 
tain a  stay  of  proceedings  pending  an  appeal  from  a  judgment  of 
conviction  nnder  an  indictment  for  felony.  Denied. 

George  W.  Boderick  and  A.     Mills,  for  petitioner. 

HARDIN,  J.  Chapter  1  of  title  11  of  the  Code  of  Criminal  Pro- 
cedure authorizes  the  defendant  to  appeal  from  the  judgment  ren- 
dered against  him,  ''as  a  matter  ot  right."  Bee  Code  Cr.  Proc.  §  520. 
Section  527  provides  that  a  stay  of  the  execution  of  the  Judgment 
shall  be  had,  provided  there  is  filed  "a  certificate  of  the  judge  who 
presided  at  the  trial,  or  of  a  justice  of  the  supreme  court,  tiiat  in 
hU  opinion  there  is  reasonable  doubt  whether  the  judgment  should 
stand,  but  not  othCTwiae."  In  People  v.  Wentwortli,  3  N.  Y.  Cr. 
B.  Ill,  I  had  occasion,  to  some  extent,  to  state  the  rules  which 
should  be  applied  upon  an  application  for  a  certificate. 

The  defendant  was  indicted,  with  three  inspectors  of  election, 
forming  the  registry  board  of  the  first  election  district  in  the  town 
of  Gravesend,  for  violation  of  the  election  law  found  in  chapter  693 
of  the  Laws  of  1892,  as  amended  by  chapter  692  of  the  Laws  of  1893. 
He  was  charged  with  a  felony,  and  convicted,  and  judgment  ren- 
dered against  him  on  the  19th  ds^  of  February,  1894,  and  sentenced 
to'  imprisonment  in  the  state's  prison  in  Sing  Sing  for  the  term  of 
six  years.  He  is  therefore  not  entitled  to  submit  an  application  for 
a  certificate  mentioned  in  section  527  of  the  Code  of  Criminal 
Procedure  ''until  such  notice  as  the  judge  may  prescribe  has  been 
given  to  the  district  attorney  of  the  county  where  the  conviction  was 
tiad  of  the  application  fw  the  certificate.'*  His  counsel  ask  that  a 
notice  shall  be  prescribed,  and  thereupon  i^ven  to  the  district  at- 
torney, of  this  application,  and  that  in  the  mean  time  a  stay  of  the 
execution  ot  the  judgment  should  be  awarded,  and  that  a  hearing 
should  be  allowed  in  pursuance  of  the  notice,  at  which  the  record  of 
the  trial  may  be  presented,  and  the  rulings  and  chaise  and  evi- 
dence be  examined.  From  the  papers  presented  on  this  application,  it 
appears  that  a  similar  application  was  presented  to  Judge  CXJLLEK, 
one  of  the  justices  of  the  judicial  district  where  the  trial  took  place, 
and  that  an  extensive  argument  was  had  before  him  by  the  learned 
counsel  for  the  defendant,  as  well  as  by  the  counsel  for  the  peop^ 
and  that  he  took  the  case  into  consideration,  and  ddiberately  de* 
livered  a  very  earful  and  dear  opinion,  covering  the  numerous  ques- 
tions presented  to  him  in  the  application  for  a  certificate;  and,  in 
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punmance  of  the  conclusion  reached  in  tiiat  opinion,  be  denied  the 
application  for  a  certiflcate;.  That  decision,  made  by  liim  auder 
those  circnmstances^  remains  in  fall  force  and  virtae.    When  the 

application  for  a  stay  of  proceedings  was  presented  to  me  in  1874 
by  the  defendant's  connsel  in  People  r.  Tweed,  67  Barbu  496,  in  the 
course  of  the  opinion  I  said: 

"Indeed,  fn  cases  of  a  criminal  character,  which  bare  been  had  beftH'e  an 
oyer  held  hy  me,  such  applications  have  imlformly  been  made,  and  do  writ 
with  a  stay  of  proceedings  has  been  granted  by  another  ofQcer  after  such 
cwTlction.  Such  coarse  Is  coDdndTe  to  harmony,  and  common  courtesy 
among  Judicial  officers  la  promoted  IL  This  oonaldaatton  abonld  bare 
its  force  In  this  case,  inasmuch  as  this  ain»licatiou  Is  made  outside  of  the 
Jodidal  district  in  which  the  trial  took  place." 

Although  it  is  not  in  terms  provided  in  section  527  of  the  Code 
of  Criminal  Procedure,  or  in  section  529,  that  an  application  to  one 
judge,  only,  shall  be  made  for  a  certificate,  it  la  to  be  observed  that 
the  sections  do  not,  in  terms,  authorize  applications  to  be  made  to 
several  and  successive  judges.  Judge  Ingrabam,  in  Loring  v.  Gutta- 
percha Co.,  30  Barb.  646,  said  that  some  time  since  it  was  hdd  in  the 
first  district  that  the  decision  of  another  court  of  co-ordinate  jnriB- 
diction  should  be  respected,  and  regarded  aa  controlling,  until  re- 
Tereed.   In  Harris  v.  Clark,  2  Barb.  101,  Gridley,  J.,  observed: 

"We  believe  In  a  rigid  adherence  to  the  doctrine  of  stare  decisis.  We  re- 
gard it  as  necessary  to  preserve  the  certainty,  the  stability,  and  the  symmetry 
of  any  system  ot  Jurisprudence." 

Although,  according  to  the  precedents,  the  doctrine  ©f  stare  de- 
cisis is  not  applied,  with  all  ita  vigor,  to  nonoiumerated  motions, 
yet  it  ia  founded  in  principle  that  to  wholewMne  to  apply  where  ef* 
forts  are  made  to  obtain  different  resolts  upon  similar  questions^  or 
the  same  case,  by  presenting  anch  questions  in  the  caae  to  diffident 
judges  of  co-ordinate  powers  and  jurisdiction.  It  appears  the  de- 
fendant had  the  benefit  of  a  very  extended  trial,  in  which  he  was 
represented  by  able  counsel,  which  was  presided  over  hj  a  learned 
justice  of  this  court,  appar«jtly  with  care  and  ability,  and  he 
has  had  the  benefit  of  &  full  and  careful  investigati<m  of  the 
rulings,  decision,  and  evidence  taken  upon  the  trial  by  another 
learned  judge  M  the  raprane  court  And  the  presnmption  that 
arises  that  the  judgment  is  right,  as  well  aa  the  presumption  that 
the  certificate  was  properly  refused,  arising  from  -the  fftct  that  the 
judge  who  heard  it  made  a  pareful  investigation  of  all  the  leading 
questions  presented  to  him,  as  evidenced  by  tlie  opinion  snbmit- 
ted  upon  this  application,  to  which  may  be  added  the  circumstance 
that  the  application  now  pending  is  made  outside  of  the  district 
where  the  trial  took  place,  and  outside  of  an  adjacent  district,  and 
to  a  judge  whose  services  are  required  in  diteharge  of  his  duty  as  a 
member  of  the  general  term  ot  the  fourth  judiei^  department,  and 
who,  therefore,  cannot  well  spare  the  time  neeessaiy  to  review  the 
trial,  which  required  the  taking  ct  some  4,000  pagea  of  evidence,  or 
review  the  decision  made  thn«af  ter  by  the  judge  who  heard  a  simi- 
lar application,  render  it  proper  that  the  present  airplication  should 
be  denied,  and  that  the  stay  of  execution  asked  for  should  be  re- 
fused.   Application  denied.    Stay  refneed. 
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UcOOWAN  T.  BUFBBUID  COUNCIL  OF  GATHOLIO  MUT.  BSN.  ASS'N. 
(So^^vme  CvQTt,  Gaioral  Term,  Fifth  I>epartm«it  April  12,  18&4.) 

1.  UlTTIIAL  BKHBrrr  IirBUItAlTCB—AMKABVENTB~*VALIWrV. 

The  Tfthdlty  ot  an  a*se«ammt  is  not  affected  the  tact  that  the  bai» 
fit  bad  already  been  paid,  crberc  the  pajrment  was  made  out  of  the 
reserve  fund  created  hy  Initiation  fees  under  authority  of  the  charto:, 
and  the  assessment  was  levied  to  reimburse  sodi  toad. 

&  Same— Nowp ATM BNT  of  AssBssMKifT— Wafveh  Of  Dbfadlt. 

After  a  member  of  a  mutual  beDeflt  association  had  made  default  In 
the  payment  of  an  aasesamoit,  the  amount  thereof  was  handed  to  the 
treasurer  of  the  association.  He  gave  no  receipt,  but  said  that  he  would 
take  the  money  to  the  next  meeting  of  the  association,  and  ask  to  have 
the  member  reinstated,  and  that  If  It  were  done  he  would  mall  a  re- 
ceipt The  member  died  before  the  next  meeting,  tod  the  money  was 
returned.  Sdd,  that  then  was  no  waiver  of  the  forteltore  of  nmn- 
bershlp  incurred  by  such  nonpayment. 

&  Sahb— Custom  of  Absociatiok. 

Forfeiture  of  a  certificate  of  memberahlp  by  nonpayment  of  oa- 
sesements  cannot  be  avoided  by  showing  that  the  assessment  was  after- 
wards traidered,  and  that  the  association  had  been  accustomed  to  re- 
ceive assessments  after  default/  unless  it  la  also  shown  that  ttie  men- 
her  knew  of  such  custom,  or  had  been  Indulged  in  that  respect 

Action  bj  EHza  B.  McGowan  against  the  Supreme  CTonncil  of  the 
Catholic  Mutual  Benefit  AssociatiOD  to  recover  f2,000  on  a  bene- 
ficiary certificate  issoed  by  defendant  to  Bichard  B.  McGK)waii, 
fdaintifTs  son,  and  payable  to  plaintiff.  A  verdict  was  directed  in 
faTor  of  defendant,  and  plaintiff  moves  for  a  new  trial  on  exceptions 
taken  at  circnitj  and  ordered  to  be  heard  at  general  term  in  the  first 
instance.    Denied.  , 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BKADMIT,  JJ. 

Addlph  Bebadow,  for  plaintiff. 

Frank  G.  Longhlbif  for  def^dant.  v 

BRAPLETr  J.  The  plaintiff's  son,  Bichard  B.  HcGowan,  be- 
came a  member  of  the  Holy  Angels  Branch,  7,  <^  the  defendant, 
and  certificate  of  membership  was  issoed  to  him  May  7,  1888.  It 
was  to  the  effect  that  he  was  entitled  to  all  the  rights  and  .privileges 
of  membership  In  the  ddtendant,  and  to  participate  in  the  beneficiary 
fund  of  the  association  to  the  amount  of  92,000,  which  aho^d,  at  his 
death,  be  paid  to  his  mother,  the  plaintiff.  The  certificate,  by  its 
terms,  was  issned  upon  the  condition  that  Bichard  B.  McGowan 
should,  in  every  particular,  while  a  membor,  comply  with  all  the 
laws,  rules,  and  requirements  of  the  association.  The  defendant 
was  incorporated  by  chapter  496,  Laws  1879,  in  which  it  was  pro- 
vided that  the  corporation  should  have  power  to  make  such  comrti- 
tntion,  by-laws,  rules,  and  regulations  as  it  ehonld  judge  proper  for 
regulating  and  fixing  l^e  amount  and  time  of  payment  of  all  fees, 
dneB,  and  funds  of  the  corporation,  and  for  its  grand  council  and 
branches,  and  that  they,  respectively,  as  well  as  the  defendant, 
shoold  have  the  power  of  suspending  Its  membera  (sectim  3); 
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that  It  Bhonld  be  lawful  for  the  aMwciation  to  (»^te,  hold,  and  dia- 
bnrse  a  beneficiary  fund  Bufflclent  to  pay  all  losses  and  expenses 
Incident  to  the  corporation,  and  for  the  relief  of  members,  and  their 
families,  of  the  branches  and  grand  councils  (section  6);  and  that 
such  beneficiary  fund  as  may  be  deemed  suitable  may  be  set  apart, 
and  provided  to  be  paid  over  to  the  families,  heirs,  or  representatives 
of  deceased  members,  or  to  such  person  as  they  may,  while  living, 
have  directed;  and  that  the  collecting,  managing,  and  disburse- 
ments, as  well  as  the  term  and  manner  of  payments  on  the  death 
of  a  member,  shall  be  regulated  by  the  constitntion,  by-laws,  roles, 
and  regulations  of  the  corporation  (section  7). 

The  alleged  defense  is  that  Richard  B.  McGowan  was  in  default 
in  payment  of  assessment  known  as  "Xnmber  18,"  made  in  January, 
1892,  and,  as  the  consequence,  was  suspended  from  the  rights  of 
membership,  and  remained  so  at  the  time  of  his  death.  It  appears 
that  ffuch  an  assessment  was  made,  and  t^at  he  became  in  default 
The  main  question  is  whether,  as  against  him,  the  assessment  was 
legally  made.  This  is  matter  of  defense.  It  appears  that  it  was 
the  custom  to  keep  liie  amount  of  an  assessment  in  ad^mc^  so  far 
as  it  was  practicable  to  do  it,  so  liiat,  when  a  c^l  from  the  grand 
lodge  to  pay  beneficiaries  on  the  death  of  members  should  be  made, 
the  branches  could,  without  the  delay  attending  the  taking  of  the 
assessments  made  on  account  of  such  deaths,  remit  the  amount, 
through  the  proper  channel,  to  the  depositoiy  of  the  defendant,  for 
distribution  among  the  beneficiaries.  In  practical  effect,  there- 
fore, the  payment  of  the  assessments  was  a  reimbursement  of  the 
i-espective  branchea  preparatory  to  another  call  from  the  defendant 
for  a  like  purpose.  This  method  was  permitted  by  the  fact  that, 
on  initiation,  each  member  .was  required  to  pay  the  branch  in 
which  he  was  received  one  beneficiary  assessment.  This  initiation 
fee  was  paid  by  McGowan,  and  it  may  be  assumed  that  he  had  paid 
nil  assessments  made  upon  him  prior  to  No.  18.  The  pl.aintifT 
challenges  that  one  for  the  reason  iliat  he,  by  the  payment  of  them, 
including  that  paid  at  the  time  of  initiation,  had  already  contributed 
an  assessment  to  the  payment  of  the  beneficiaries  on  account  of 
whom  the  call  was  made,  and  that  he  could  not  be  legally  assessed 
to  contribute  to  a  beneficiary  fund  which  might  be  required  by  fu- 
ture deaths  of  membras,  because  such  an  assessment  was  not  vithin 
the  provisions  of  his  contract  of  membership.  While  it  is  true  that 
he  conid  not  properly  be  assessed  to  pay  the  beneficiaries  of  members 
resulting  from  death  which  had  not  occurred,  such  in  fact  was  not 
the  assessment  which  the  plaintiff  seeks  to  repudiate.  The  contiti- 
tution  of  tiie  defendant  provides  that: 

"Tbe  suiveme  record»  shall  at  the  first  ot  each  month,  w  as  soon  there- 
after as  possible.  Issue  one  or  two  assessments,  as  may  be  required,  to  pay 
beneficiaries  of  deceased  members  then  on  record  In  bis  office,  and  aball 
notify  the  fn'and  secretary  of  eacb  errand  council,  and  the  recwdlnK  secre- 
tary of  each  branch  in  his  immediate  Jmrlsdlctloo,  of  tbe  same.  Said  notice 
sboll  contnlD  the  name  of  the  deceased  members,  tbe  number  and  location 
of  the  branch,  date  of  death,  catise  of  death,  date  of  initiation,  amount  of 
certllicnte,  and  shall  also  state  the  death,  It  any,  upon  said  notice,  that  will 
be  paid  with  snrphis.**   Sectioa  7. 
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It  then  provides  for  aaKSBmeots  and  uotice,  to  contain  the  state- 
ments mentioned  in  section  7  (section  9),  and,  farther,  that  all 
moneys  so  x>aid  by  members  shall  be  retained  by  the  treasurer  of  the 
branch  until  call  is  made,  and  that  the  m«mey  so  collected  shall  be 
remitted,  etc.  (section  1).  The  awessment  Na  18  conformed  to 
the  requirements  before  mentioned,  was  dated  Januai7  6, 3I^S^  the 
notice  annexed  to  it  was  dated  January  11, 1892,  and  it  was  served 
upon  McGowan  by  mail,  on  the  day  of  the  date  of  the  notice.  It 
may  be  observed  that  monthly  assessments  are  provided  for,  and 
they  are  made  to  pay  the  beneficiaries  of  deceased  members  mentioned 
in  it.  8uch  was  the  assessment  in  question.  It  thus  necessarily 
appeal's  that  the  beneficiary  fund  produced  by  the  x>ayment  of  the 
initiation  fees  of  members  is  held  as  a  reserve,  except  so  far  as  it  may 
be  reduced  by  pa>'menta  required  to  be  made  by  surplus.  This, 
evidently,  is  the  policy  of  the  ooiporation,  as  it  is  required  to  make 
an  assessment  early  in  each  month  to  meet  the  demands  of  bae- 
fldaries,  arising  from  deaths  of  mmbers  reported  since  that  of 
preceding  mon(h.  Tbe  purpose  for  which  assessment  is  made, 
rather  than  the  fund  from  which  it  is  paid,  is  the  imi>ortant  fact  bear- 
ing upon  its  legitimacy;  and  inasmuch  as  the  branch  is  permitted  to 
have  a  reserve  beneficiary  fund,  originating  from  the  payment  of  the 
initiation  fe^  it  is  quite  unimportant,  for  the  purpose  of  the  ques- 
tion her^  whether  compliance  with  the  call  upon  it  is  delayed  until 
the  assessments  are  paid  in,  or,  in  anticipation  of  the  receipt  of 
them,  the  amount  is  i^d  from  that  fnnd,  and  remitted  without  such 
delay. 

The  proposition  made  by  the  plaintiffs  counsel,  that  inasmuch 
as  the  defendant,  or  the  branch  of  which  McOowan  was  a  member, 
had  sufficient  funds  to  pay  the  assessment,  he  could  not  be  charge- 
able with  default  prejudicial  to  his  relation  to  the  def^dant,  is 
not  supported  by  the  case  of  Enight  v.  Supreme  Council  (Sup.)  6 
N.  T.  Supp.  427,  and  Evarts  v.  Accident  Ass'n  (Sup.)  16  N.  Y. 
Snpp.  27.  There  the  assured  had  paid  assessments  illegally  made^ 
and  for  wMch  it  was  held  they  were  entitied  to  credit,  by  way 
of  relief  from  those  for  the  nonpayment  of  which  the  defendant 
sought  to  charge  them  with  default.  In  the  present  case,  Mc- 
Gowan  had  paid  such  sums,  only,  as  the  contract  represented  by 
the  constitution  and  by-laws  required  of  him;  and  the  assessment, 
in  its  purpose  and  effect,  was  legitimately  made.  The  consequence, 
upon  his  relation  as  member,  of  default  In  payment  of  an  assess- 
ment,  is  declared,  and  by  the  contract,  as  so  ropresented,  which 
provides  that  within  20  days  after  the  date  of  the  notice,  which 
shall  be  mailed  not  later  ttum  5  days  after  its  date,  each  member 
must  pay  Into  the  beneficiary  fund  of  his  branch  the  amount  of 
the  beneficiary  assessment,  as  stated  in  the  notice,  and  that,  if  the 
assessment  is  not  paid  before  the  time  of  the  next  meeting  of  the 
branch  "after  the  expiration  of  said  twenty  days,  he  is  hereby 
declared  to  be  suspended  from  aU  the  rights  of  the  association, 
and,  if  a  member  die  while  suspended,  he  is  not  entitied  to  par- 
ticipate in  the  beneficiary  fnnd."  Section  10.  McGowan  did  not 
pay  his  assessment  within  the  time  prescribed,  nor  was  It  paid 


180 


NKW  YORK  aomBKBirti  TOl.  38. 


[Sup.  Ct. 


at  the  meeting  of  the  branch  which  was  held  Febrnary  1,  1892. 
He  was  there  reported  as  in  default,  and  by  force  of  the  pi-ovi- 
BionB  of  the  constitution,  before  mentioned,  he  was  siupended. 
Afterwards,  on  February  23d,  the  sister  of  BfcGowan  handed  to 
the  person  who  was  the  flnancial  secretaxy  of  the  branch  before 
mentioned  mon^  snlBcient  to  pay  his  assessment,  and  it  was 
handed  to  him  for  that  purpose^  He  gave  no  receipt  for  It,  and 
he  testified  that  he  informed  her  that  he  oonld  not,  as  he  had  no 
authority  to  do  so,  but  would  take  it  to  the  branch  the  following 
Monday,  and  ask  that  the  member  be  reinstated,  and  if  that  was 
done  he  would  mail  a  receipt  for  the  money.  The  sister  says  he 
gave  no  reason  for  not  giving  ha:  a  receipt.  Itis  fact,  however, 
may  not  foe  important  McGowan  died  before  the  next  Monday, 
and  the  money  was  returned,  and  left  at  the  residence  of  plaintiff. 
The  money  was  not  received  tbe  defendant,  nor  was  the  pay* 
ment  of  it  to  the  peraon  who  was  snch  officer  effectual  to  support 
or  restore  his  relation  of  membership.  Upon  that  subject  the 
constitution  for  the  government  of  branches  of  the  defendant  pro- 
vides that  the  flnancial  secretary  "shall  not  receive  any  benefi- 
ciary money  from  any  suspended  member  unless  the  same  is  ten- 
dered In  open  branch  meeting."  Article  6,  §  5.  This  was  one  of 
the  conditions  upon  which  McGowan  became  a  member.  While 
an  unconditional  receipt  by  the  association  of  an  assessment  after 
the  time  has  expired  might  constitute  a  waiver  of  tiie  default,  and 
operate  to  reinstate  the  mmber,  tiie  receipt  of  it  by  an  officer 
with  qualified  power  will  not,  in  the  face  of  the  provision  before 
mentioned,  have  that  effect,  unless  its  payment  to  him  is  in  some 
manner  ratified  by  the  association.  There  was  in  the  case  at  bar 
no  waiver  nor  any  estoppel  by  recognition  of  him  as  a  member 
after  his  default  in  pavment  of  the  assessment  Bonald  v.  Associ- 
ation, 132  N.  Y.  378,  30  N.  E.  739;  Id.  (Sup.)  7  N.  Y.  Supp.  152; 
Insurance  Co.  v.  Lanry,  84  Pa.  St.  43;  Rice  t.  Society,  146  Mass. 
248,  16  H.  E.  624.  It  is  seen  that  the  payment  of  assessments 
within  the  time  prescribed  was,  by  the  contract,  made  a  condi- 
tion of  the  continuance  of  memberahlp,  and  when  tliat  ctmdition 
to  not  observed  the  drfanlt  operates  to  suspend  the  rdotion  which 
the  member  had  assumed  to  the  association;  and  withont  some  act 
on  its  part  effectual  as  a  waiver,  or  having  the  effect  to  r^nstate 
him,  his  death  gives  no  right  of  recovery  to  his  braieflciary,  upon 
the  certificate.  Lyon  y.  Society,  153  Mass.  88,  26  N.  B.  2S6;  Har- 
vey V.  Grand  Lodge,  50'Mo.  App.  472. 

The  plaintiff  offered  to  prove  that  it  had  been  the  oustcan  of 
thto  brandi  (rf  the  defendant  to  receive  assessments  and  dues  after 
the  expiration  of  the  time  designated  in  the  constitution  for  pay- 
ment; that  such  payments  were  made  to  the  flnancial  secretnry 
after  members  had  be«i  suspended,  and  received  ontslde  the  lodge, 
and  were  adopted  and  raffled  by  it;  and  that  such  members 
were  not  afterwards  disfranchised  of  their  rights  in  the  lodge. 
And,  to  the  exclusion  of  the  evidence,  exception  was  taken.  The 
constitution  provides  for  reinstatement  of  a  suspended  member,  and 
how  it  may  bo  done.    The'  evidence  offered  would  not  tend  to 
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prove  tbat  McOowaa  had  any  knowledge  of  easy  such  eoEtom, 
or  that  he  had  erer  been  indulged  in  that  maimer.  Tha  mere 
fact  that  It  had  been  granted  to  others  does  not  enable  the  plain- 
tlfE  to  efFectually  assert  a  waiver  of  the  default  on  the  part  of  the 
assured,  of  whom,  she  was  beneficiary.  The  waiver  asserted  by 
the  plaiutifF  is  in  the  nature  of  estoppel,  and,  to  support  it,  the 
plaintiff  most  be  able  to  say  that  he  wa»  induced  by  the  course 
of  dealing  of  the  defendant  to  rely  upon  it  for  the  protection  of 
his  Biembership.  Th.e  eviduraee  offered  would  not  sapport  any  claim 
of  the  i^aintiff  to  waiver  or  ratoppeL  Appleton  r.  Insurance  Co., 
59  N.  H.  641;  Oroaanuia  t.  Associatiott,  143  Mass.  436,  9  N.  E. 
753.  There  was  no  error  in  the  ruling,  and  the  verdict  was  prop- 
erly directed  for  the  defendant.  The  plaintifTB  motion  for  a  new 
trial  should  be  denied,  and  judgment  directed  for  the  defendant 
on  the  verdict    Ail  con  cor. 


<76  Hun.  646.)- 

UANLBT  V.  D£GK£B. 

(SnpTCTie  OcHirt,  Gienoral  'Serm,  Fifth  Department  April  12,  1894.) 

Authority  of  Aqknt—Wahranty  of  Goods  Isold. 

In  an  action  for  breach  of  warranty  of  goods  soli  by  defendant's 
agent,  a  conversation  between  defendaut  and  the  agent  Is  not  tidiulsal- 
ble  to  show  that  defendant  did  not  authorize  the  agent  to  warrant  the 
goods,  since  authority  to  s^  Includes  an  authority  to  warraut 

Appeal  from  Gattarangus  county  court 

Action  by  Wilbur  J.  Manl^  against  Albert  L.  Decker,  as  treas- 
nrer  of  the  North  Leon  Cheese  Factory.  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIOHT,  and 
BRADLEY,  JJ. 

E.  A.  Nash,  for  appdiant 

William  H.  Henderson,  for  respondent 

BBADLET,  J.  The  action  was  brought  to  recover  damages  for 
an  alleged  breach  of  warranty  in  the  sale  of  a  quantity  of  cheese 
to  William  E.  Smith  &  Go.  The  plaintiff  is  assignee  of  the  claim. 
He  made  the  pnrdiase  of  the  cheese  for  tiiem  throng  Harrison 
Franklin,  who  was  authorized  to  make  the  sale.  The  evidence  on 
the  part  of  the  plaintiff  is:  That,  in  the  interview  or  negotia- 
tion between  Frazihlin  and  the  plaintiff,  ^e  latter  inqoired  of  him 
about  the  quality  of  the  cheesy  and  Franklin  said  that  the  defend- 
ant had  "told  him  to  guaranty  the  cheese  fine."  l^erenpon,  the 
plaintiff  said  to  Franklin  that,  if  the  quality  of  the  cheese  was 
''fine,"  he  would  give  7^  cents  per  pound  for  it  The  offer  was 
afterwards  accepted,  the  sale  made,  the  cheese  paid  for  and  deliv- 
ered. ThsX  npon  inspection  the  cheese  was  found  to  be,  in  qual- 
ity, of  a  lower  grade  than  fine,  and  consequently  not  worth  as 
much  as  It  would  have  beoi  if  <tf  tbat  qtedfled  qnalily.    On  tho 
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defense,  Franklin  testified  that  he  did  not  say  to  the  plaintiif  that 
the  defendant  had  told  him  to  guaranty  the  cheese  fine.  He  was 
then  asked,  "Did  Mr.  Decker  tell  you  to  do  so?"  The  objection 
to  this,  on  the  ground  that  any  matter  of  conversation  between 
the  witness  and  Deck^,  the  ^fendant,  was  incompet^t,  was  over- 
ruled, and  exception  taken.  The  witness  answered,  "No."  This 
evidence  was  not  material  between  the  parties  to  the  action  on 
the  question  of  the  authority  of  Franklin  to  warrant  ihe  cheese. 
His  power  to  sell  carried  with  it,  as  against  the  plaintiff,  in  be- 
half of  the  purchaser,  the  authority  to  warrant  It  evidently  was 
offered  In  corroboration  of  the  evidence  of  the  witness,  and  may 
have  had  some  effect  upon  the  question  of  fact  jH'eBented  by  the 
conflict  in  the  evidence  of  the  two  witness^  and  of  their  credi- 
bility. The  evidence  whether  or  not  snch  conversation  was  had 
between  Franklin  and  the  defendant  was  not  competent  in  behalf 
of  the  latter  for  any  purpose;  and,  as  it  may  have  been  prejudi- 
cial to  the  plaintiff  upon  that  question,  the  error  cannot  be  disre- 
garded. No  other  question  seems  to  require  consideration.  The 
judgment  should  be  reversed,  and  a  new  trial  granted;  costfl  to 
abide  the  event    All  concur. 


ALLEGHANY  LUMBER  CO..  Limited,  v.  HOTT  et  aL 

(Snpr^e  Ck>art,  General  Term.  Fifth  Department   Ainll  12,  ISM.) 

Contracts — Intbrprbtation. 

A  contract  between  plaintiff  and  defendant  itrovlded  Uiat  the  expenses 
of  operating  a  certain  railroad  for  the  use  of  the  parties  should  be  borne 
by  them  In  proportion  to  the  numbw  of  car  loada  shipped  over  it  by 
each.  'Sdi,  that  plaintiff  could  not  complain  that  the  cars  furnished 
to  him  were  of  less  capacity  than  those  had  by  the  oth^  party,  and  that 
no  allowance  was  made  therefor,  where  It  appears  that  plaintiff  was  en- 
gaged in  hauling  logs,  for  which  purpose  only  flat  cars  could  be  nsed; 
and  that  the  other  parties  were  engaged  In  hauling  lumber  and  bark, 
for  which  the  larger  or  gondola  airs  were  most  suitable. 

Appeal  from  ^dgmeut  on  report  of  referee. 

Action  by  the  Alleghany  Lumber  Company,  Limited,  against 
William  Hoyt  and  Mark  Hoyt,  as  surviving  partners  of  the  late 
firm  of  Hoyt  Bros.  There  was  a  judgment  in  favor  of  defendants, 
and  piaintifl  appeala  Affirmed. 

The  action  was  tonight  for  an  alleged  breach  of  contract  made  betwem 
the  parties,  of  date  Mtay  16.  1884.  by  which  the  defendants  agreed  to  sell  to 
the  plaintiff  all  the  hemlock  timber— after  It  had  been  cat  and  the  bark 
peeled  from  it— <m  certain  described  lands  in  McKean  and  Bradford  counties, 
state  of  Pennsylvania,  at  a  certain  price  per  specified  quantity;  also,  the 
cherry,  ash,  oak,  cucumber,  basswood,  whltewood,  pine,  and  black  birch  upon 
the  lands,  at  another  price  specified.  It  was  stated  In  the  contract  that  tlie 
defendant  Intended  to  construct  a  railroad  from  the  terminus  of  the  New 
York.  Lake  Erie  &  Western  Railroad,  In  the  city  of  Bradford,  up  the  west 
brandi  of  the  Tunangwant  credE,  and  up  Fuller  brook,  to  the  east  line  of 
warrant  No.  3,422,  to  be  fmnlsfaed  with  an  «igine  (the  railroad  to  be  and 
remain  under  the  management  and  control  of  the  defendants,  subject  to  ths 
terms  of  their  contract  with  the  New  York.  Lake  Elrle  &  "NVestern  Railroad 
Gompany,  of  date  May  9,  1884),  and  that  the  parties  and  B^amin  F.  Haad- 
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ton  BhOQld  hare  the  right  and  privilege  of  using  the  railroad  and  engine  tw 
the  purpose  of  moving  bark,  logs,  and  lumber  (they,  respectively,  to  fumlsfa 
th^  own  rolling  stock,  other  than  the  engine);  that  the  cost  and  expense 
of  opoHtlng  and  maintaining  the  railroad  after  Ita  completl<m  be  borne  by 
the  plaintiff,  defatdants,  and  Haadton  ihto  rata,  In  pn^rtlon  to  the  number 
of  car  loads  shipped  over  It  by  each;  and  that  tlie  plaintiff  shoidd  have  equal 
rights  and  facilities  with  the  defendants  "in  loading  Its  cars,  and  in  moving 
all  logs  and  timber."'  The  railroad  was  afterwards  constructed,  and  com- 
pleted in  August,  1884;  and  the  contract  remained  operative  between  the 
parties  to  It  until  In  January,  1888.  The  plaintiff  charges  that  the  defend- 
ants failed  to  pay  their  pro  rata  shore  of  the  expense  of  maintaining  and 
operating  the  railroad,  and  dwled  to  the  plaintiff  the  facilities  to  whlcli  tt 
was  entitled  tar  removal  and  transportation  of  Its  logs  and  lumber,  and. 
as  the  conseqamce,  the  plaintiff  sustained  a  large  amount  of  damages.  The 
all^atlons  In  soppcMt  aC  a  cause  of  action  were  put  tn  issue  the  answer  of 
the  defendants,  and  they  alleged  a  counterclaim  against  ttie  plaintiff  for 
moneys  due  them  on  the  contract  The  referee  found  that  there  remained  un- 
paid from  the  plaintiff  to  the  defendants,  of  the  purchase  price  of  the  timber 
sold  to  It,  the  sum  of  $4,265.91,  which  became  due  June  1,  1880,  that  the  de- 
fendants had  failed  and  neglected  to  afford  the  plaintiff  equal  rights  and 
fa<dlltles  with  them  In  loading  Its  cars,  and  In  moving  logs  and  timber  over 
the  railroad,  to  the  plaintiff's  damages  at  $2,000,— and  directed  judgment 
against  the  plalnUff  for  $2,368.36. 

AiKued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

Charles  B.  Gary,  for  appellant 
Prank  W,  Stevens,  for  respondents. 

BRADLEY,  J.  The  defendants  had  a  large  tract  of  hemlock 
timber  land  in  the  connties  of  McKean  and  Bradford,  in  the  Btate  of 
Tennsylvania.  Thef  desired  to  use  the  bark  In  their  tannery,  at 
limestone,  in  the  county  of  Cattarangus,  N.  Y.,  and  the  plaintiff 
wanted  tb«  timber  to  manufacture  into  Inmbtf  for  market 
timber  was  on  the  nidands  some  miles  from  the  city  of  Bradford, 
in  ths  county  of  McKean,  and  it  was  quite  necessary,  to  enable 
the  parties  to  get  the  timber,  Imnber,  and  bark  to  their  i^ces  of 
destination  and  market,  to  construct  a  railroad  leading  from  such 
lands,  to  intersect  that  of  the  New  York,  Lake  Erie  &  Western 
Railroad  Company  at  the  city  of  Bradford,  which  was  the  most 
feasible  means  to  accomplish  the  purpose  in  view.  The  parties 
having  a  common  interest,  joined  in  its  maintenance  in  the  manner 
provided  in  the  contract  The  Kew  York,  Lake  Erie  &  Western 
Railroad  Cranpany  contributed  to  the  construction  of  the  road  pur- 
suant to  a  contract,  of  date  May  9,  1884,  between  it  and  the  de- 
(emlants,  by  whi(^  that  company  agreed  to  furnish  the  iron  rails; 
the  defendants  to  maintain  it;  the  railroad  company  to  furnish 
tbe  defendants  with  empty  cars  at  Bradford,  as  required  for  their 
business,  and  the  railroad  to  be  used  jointly  by  them  and  the  com- 
pany. It  had  a  right  of  way  on  the  route  mentioned  in  the  con* 
tract  up  the  west  branch  of  the  Tunangwant  creek,  on  which  a 
roadbed  had  been  constructed  and  a  tramway  laid,  and  then  in  use 
by  Bmjamin  F.  Hazelton,  who  thereupon,  in  view  of  the  advan- 
tages to  accnie  to  him  from  the  contemidated  road,  surrendered 
the  roadbed  to  tiie  railroad  company.  And  on  May  15,  1884, 
Hazelton  entered  into  contract  of  that  date  with  the  defendants. 


184 


HEW  YOaS.  4UPPLUCKST,  voL  2fti 


by  whicli  they  sold  to  him  all  the  hemlock  timber,  after  the  bark 
had  been  peeled  from  it,  on  certain  lands  in  the  county  of  McKean; 
Hazelton  to  cut  the  timber,  peel  the  bark,  and  load  it  upon  the  cars 
for  tlie  defendants,  who  ako  sold  to  bim  other  timber  on  the  same 
tract.  And  they,  in  tiie  contract^  expressed  their  Intention  to 
construct  a  railroad  up  the  west  branch  of  such  creek  for  the  dis- 
tance of  eight  miles,  and  to  fumi^  an  engine,  they  also  to  furnish 
cars  for  removing  the  bark;  Hazeltou  to  have  the  right  to  use  the 
railroad  and  engine  to  remove  his  logs,  timber,  and  lumber,  but  to 
furnish  his  own  rolling  stock,  other  thkn  the  engine,  for  that  pur- 
pose; and  Hazelton  to  have  equal  rights  and  facilities  with  the 
defendants  and  the  plaintiff  in  moving  his  logs,  timber,  and  lumber 
over  the  railroad,  and  in  the  use  of  the  engine.  It  thus  appears  that 
all  these  parties  had  an  interest  in  common  in  the  purpose  for 
which  the  road  was  intended.  The  railroad  was  completed, 
and,  with  a  view  to  its  operation,  the  plaintiff,  defendants,  and  Ha- 
selton  entered  into  an  agreement,  of  date  August  23,  1B84,  where- 
by it  was  mutually  agreed  that  Hazelton  "should  have  absolute 
chai^  of  operating  said  West  Branch  railroad  under  the  direc- 
tion of  the  New  York,  Lake  Erie  &  Western  Bailroad  Company." 

The  parties  assumed  to  proceed  upon  the  basis  represented  by 
the  contracts  before  mentioned.  The  plaintifE  charges  that  their 
provisions  were  not  observed,  in  that  it  was  not  permitted  to  have 
equal  rights  and  facilities  with  the  defendants  in  the  means  of  tlie 
removal  of  its  k^s,  timber,  and  lumber  upon  the  railroad.  This 
complaint  has  relation  to  the  use  <rf  the  engine  and  supply  of  cars. 
Upon  that  subject  there  was  modi  evidoice  which  was  not  entirely 
in  harmony.  The  plaintiff  had  a  mill  located  on  what  was  known 
as  "Fuller  Branch"  of  the  railroad,  where  a  large  quantity  of  Inmbcar 
was  manufactured  from  logs  taken  there  on  the  cars,  and,  later, 
cars  were  employed  in  removing  the  lumber  from  th.e  milL  There 
is  evidence  tending  to  prove  that  the  engine  was  almost  constantly 
employed  in  taking  empty  cars  to  places  where  desired  to  load  opon 
them  bark  for  the  defendants,  and  logs  and  lumber  for  the  plaintiff 
and  Haxelton  (the  bark  and  lumber  taken  to  Biadfbrd,  for  trans- 
portation elsewhere,  and  the  logs  to  tbe  miQs,  to  be  cut  Into  Inmbei); 
t^at  there  were  times  when  cars  were  not  required  or  desired  by  the 
plaintiff,  or  those  in  charge  of  its  mill  there  at  Fuller  Branch.  It 
may  be  observed  that  neither  of  the  parties  undertook  to  famish 
cars  for  any  other  of  them.  Hazelton  had  his  own  log  oars.  The 
plaintiff  and  defendants  were  dependent  upon  the  railroad  company 
for  cars  for  their  use.  While  the  defendants  wanted  than  for  their 
bark,  the  plaintiff  required  them  for  its  logs  and  Imaber.  Those 
supidied  by  the  railioad  company  to  tlie  defendants  upon  their 
ordar  were  not  arailaUe  to  the  plalntifl,  in  some  Instances^  because 
the  railroad  company  would  not  consent  to  their  use  by  it  And 
Hazdton  did  not  permit  the  use  of  single-brake  cars  to  haul  <mt  the 
plaintiff's  lumber,  because  he  did  not  deem  It  safe  to  do  so  on  the 
grade  of  350  f^t  to  the  mile.  His  view  in  that  respect  had  some 
evi^nce  in  its  support,  and  tending  to  justify  it  Wldle  it  was  con- 
templated  that  the  parties  should  have  equal  f  acittttes  lor  the  n> 
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moral  of  their  bark,  logs,  and  lumber,  there  was  nothing  which  thej 
bad  in  common  for  the  pnrpoae,  except  the  railroad  and  the  engine. 
It  may  be  aBsomed  that  their  oppCHrtunitieft  tor  ordering  can  from 
tiie  rsdtroad  company  were  eqnal,  and  if  any  exdnsion  of  the  plain* 
tiff  from  the  nse  <A  the  engine  waa  unduly  caused  by  the  defend- 
ants' appropriation  of  It  to  tlieir  use,  to  the  prejudice  of  the 
plain  tiff,  they  were  chargeable  foe  the  consequences.  It  must  be 
asaomed  that  the  defendant^  for  that  canse,  were  liable  to  the 
jAaintUI  to  the  extent  and  for  the  amount  found  by  the  referee. 
This,  upon  the  evidence  was  a  question  of  fttct  for  him  to  determine; 
and  it  is  difficult  to  see,  in  the  evidence^  that  he  waa  required  by  it 
to  find  a  liability  for  a  larger  amount,  even  if  it  be  assumed  that 
there  waa  some  which  would  hare  permitted  him  to  do  so.  The 
magnitnde  of  the  business  in  bark,  logs,  and  lumber,  in  which  the 
parties  were  engaged,  and  which  Ihey  transacted  there,  waa  large; 
and  for  that  purpose  during  the  period  from  about  the  1st  of  Sep- 
tember, 1884,  to  eaiiy  in  January,  1888,  the  number  of  car  loads 
handled  for  them,.as  per  account  rendered,  was  about  11,900,  of  which 
the  ^intiff  had  6,377,  the  defendants  2,946,  and  Haselton  the  resi- 
due. The  latter  testified  that  he  never  failed  to  supply  cars  to  the 
I^ntiff,  wh^  there  were  any  to  supply  it  with.  The  disputed 
questions  of  fact  upon  the  subject  of  distribution  of  cars,  and  of 
inequality  of  facilities,  in  view  of  the  circumstances  which  the  eri- 
dence  tends  to  prove  existed,  must  be  deemed  disposed  of  by  the 
findings  oi  the  referee.  Ths  fact  that  the  plaintlfC  had  a  large 
quantity  of  lumber  remainii^;  piled  in  the  woods  at  the  close  of  the 
year  1^7  does  not  necessarily  require  the  condudcm  l^at  tt  had 
been  denied  the  facilities  to  which  it  was  entitled. 

The  question  is  raised  as  to  the  right  of  the  plaintiff  to  place 
within  the  operation  of  the  contract,  in  respect  to  facilities,  the 
timber  upon  the  lands  purchased  by  Mr.  Bullis  (who  was  the  presi- 
dfmt  of  the  plaintiff)  of  Healy  &  Son  about  three  months  prior  to  the 
time  the  defendants  were  relieyed  from  the  obligation  of  their  cot- 
enants  in  the  contract  with  the  plaintiil;  and  it  is  urged  that  the 
denial  of  such  rights  by  the  defendants  was  in  Ti<dation  of  that  to 
which  the  plaintiff  was  entitled.  This  view  is  not  supported. 
The  <»)ntracts  to  which  the  d^endants  were  parties  had  reference 
to  the  lands  fr(«n  which  it  was  contemplated  by  their  provisions 
the  bark  and  timber  would  be  taken;  and  to  extend  the  facilities  to 
other  land,  and  proportionally  to  the  increase  ot  the  plaintiff's  lum- 
ber busing  so  occasioned,  would  eridenitly  take  the  operation  of 
the  contract  beyond  l^e  purposes  in  view,  and  to  the  unanticipated 
iwejudice  of  the  d^^dants  as  well  as  Hasehon.  It  is  unnecessary 
to  consider  the  further  su^estton  whether  the  plalntilf  had  such 
ration  to  the  Healy  lands  (the  legal  title  to  which  was  in  BulHs) 
a»  to  enable  It  to  assert  such  rights. 

The  contract  between  the  idaintiff  and  defendants  provided  that 
'the  cost  and  expenses  of  opiating  and  maintaining  the  railroad 
should  be  borne  hy  the  defendants,  plaintiff,  and  Hazelton  pro  rata, 
in  proportitm  to  the  numbtf  of  car  loads  shipped  over  it  by  each." 
The  plaintiil  contends  that  the  account  of  such  cost  and  expense 


186 


NEW  YORK  SUPPLEMENT,  voi.  28. 


CSup.  Ct. 


aa  rendered,  was  unfair,  and  to  its  prejudice;  and  having,  from  time  to 
time,  been  required  to  make  payments  in  the  proportion  as  chari^ud, 
the  plaintiff  seeks  reimbursement  of  the  alleged  excess  so  paid^  over 
the  amount  with  which  it  was  justly  chargeable.  This  claim  of 
overpayment  is  based  mainly  npon  the  grounds  (1)  that  many  of  the 
cars  furnished  to  the  plaintiff  were  of  less  capacity  than  those  had  by 
the  other  parties,  and  no  discrimination  made  on  that  account;  and 
(2)  that  many  car  loads  of  logs  handled  by  Haselton  were  not  includ- 
ed In  the  statement  ni>on  which  division  of  expenses  was  made. 
The  referee  was,  upon  the  evidence,  permitted  to  find  that  there  was 
no  substantial  support  for  the  complaint  founded  upon  the  first  prop* 
osition.  It  appears  that  the  plaintiff  shipped,  substantially,  no 
lumber  until  in  the  year  1886;  that,  prior  to  that  time,  cars  were 
employed,  on  its  part,  mainly  in  hauling  Tor  that  purpose 

fiat  cars  were  necessarily  used.  The  lai^er — or  gondola — cars 
could  not  conveniently  be  emjdoyed  for  the  purpose.  They  were  the 
kind  of  cars  suitable  for  the  shipment  of  the  defendant's  bark. 
And  there  is  evidence  tending  to  prove  that  the  capacity,  as  indi- 
cated by  the  label  on  the  cars,  did  not  necessarily  control  in  regard 
to  the  loads  placed  upon  them. 

-  Ab  to  the  charge  that  car  loads  of  logs  taken  by  Haxelton  to  his 
mill  were  not  included  in  the  statements  npon  which  expenses 
were  apportioned,  it  may  be  said  that  his  mill  was  located,  nn  the 
railroad  between  the  place  where  his  logs  were  skidded  and  Bradford ; 
that  he  owned  the  log  cars  used  by  him,  and  they  were,  by  the  en- 
gine,  pushed  from  the  mill  up  to  the  place  where  loaded,  and  drop- 
ped down  to  the  mill  by  gravity,  without  aid  of  the  engine;  and 
that  the  lumber  manufactured  from  the  logs  was  put  on  cars,  and 
drawn  by  the  ^gine  to  Bradford.  The  removal  of  his  logs  to  his  mill 
was  not  specifically  included  in  the  account,  but  the  trips  of  cars 
loaded  with  the  lumber  manufactured  from  them  to  Bradford  were 
treated  in  the  statement  of  ihe  account  as  those  with  which  he  was 
chargeable,  as  between  him  and  the  other  parties.  The  distance 
from  his  mill  to  the  place  where  his  logs  were  skidded  was  short, — 
from  one  to  three  miles;  and  a  few  minutes,  only,  were  occupied 
in  shoving  the  cars  up  to  them  on  each  occasion.  This  was  done 
once  a  day,  most  of  the  time,  and  sometimes  twice  a  day.  In  Mav 
or  June,  1887,  Hazelton  obtained  an  engine  of  his  own,  which  was 
thereafter  used  upon  his  log  cars,  and  in  switching  about  his  miU. 
And  it  further  appears  that  with  a  view  to  the  pigment,  monthly, 
of  the  expenses  of  operating  the  road,  statements  were  made,  and 
they  furnished  the  means  by  which  the  proportions  chargeable  to 
the  plaintiff,  defendants,  and  Hazelton,  respectively,  were  obtained, 
and  the  basis  upon  which  the  monthly  payments  were  made.  There 
is  evidence  tending  to  prove  that  in  the  summer  of  1885  the  repre- 
sentative of  the  plaintiff  in  the  bosiness  charged  that  Hazelton  was 
moving  cars  not  included  in  the  monthly  statements.  Thereupon, 
he  was  Invited  to,  and  did,  investigate  the  matter,  and  heard  the 
explanation  of  Hazelton,  with  which  he  expressed  hlms^f  as  satis- 
fled.  The  view  taken  by  Hazelton  of  the  manner  of  making  up  and 
presenting  his  use  of  the  road  in  the  monthly  statemmts  made  for 
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the  parpose  of  distribntion  of  the  burden  of  Its  operating  may  not, 
upon  the  evidence,  be  deemed  unreasonable.  These  facts,  which  the 
e\idence  tended  to  piove,  may  properly  have  had  some  bearing  npon 
the  disposition  made  by  the  referee  of  the  plaintiff's  alleged  claim  for 
denial  of  facilitieB  to  which  it  was  entitled  in  the  bnsinesB,  as  well 
as  upon  the  question  whether  or  not  it  had  paid  more  than  its  pro- 
portional share  of  the  expenses  chai^able  to  all  the  parties.  With- 
out exsaeaaliitg  further  referrace  to  the  evidence,  w  ampUfyinS 
reasons  upon  the  subject,  we  tidnk  the  referee  was  reasonably  per- 
mitted, as  he  did,  to  reach  the  concInsi<m  that  the  latter  daim  of  the 
pUuntifF  was  not  supported  by  the  evidence. 

2To  consideration  is  g^iven  to  the  release  of  the  plaiDtLff  to  tlie 
defendants,  of  date  December  29,  1887,  which  became  operative  in 
January  following,  as  the  construction  and  effect  given  to  it  by  the 
referee  are  deemed  conclusive  npon  this  review. 

In  tiie  rulings  upon  the  trial,  there  was  no  error  to  the  prejudice 
of  the  plaintiff;  and,  as  viewed  here,  none  of  the  exceptions  to  the 
findings  as  made  by  the  referee,  or  to  his  refusal  to  find  as  requested, 
wexe  well  taken.    The  judgment  should  be  afllnned.    All  concur. 


(76  Hun.  5T5.) 

liBARY  T.  IiEHIOH  VAL.  B.  GO. 
(BniKreme  Court,  General  Term,  Fifth  Department.   AjmH  12,  1891,) 

UaBTSB  AHD  SBBVAMT— DBFBCTITB  AFFIiIANOBi. 

The  exploshm  of  a  boiler  tor  want  of  soffleteat  wato-  is  the  result  of  1S» 
ensIneer'B  negligence  where  the  engine  was  provided  with  gauge  cocks, 
in  good  order,  to  test  the  qiuntlty  of  water,  though  the  explosion  occurred 
at  night,  and  though  it  was  difficult  to  distinguish  in  the  dark  between 
the  emlB^on  of  water  and- steam  from  the  gauge  cocIes,  and  the  engine 
was  not  provided  with  a  light  to  show  the  cocks  at  night 

Action  by  Margarefc  Leaiy,  as  administratrix  of  John  W.  Leary, 
deceased,  against  the  Lehigh  Valley  Railroad  Company,  to  recover 
damages  for  the  death  of  plaintifTs  intestate.  Plaintiff  moves 
for  a  new  trial  on  ^ceptions  taken  on  the  trial  in  the  superior 
court  of  Buffalo,  and  ordered  to  be  heard  at  general  term  in  the 
first  instance,  and  afterwards  removed  into  the  supreme  court, 
pursuant  to  Code  Civ.  Proc  §  273.  Denied. 

Argued  before  DWIGHT,  P.  J.,  and  LEWI^  HAIGHT,  and 
BRADLEfY,  JJ. 

John  Loughlin,  for  plaintiff. 
Hartin  Carey,  for  defendant. 

BBADLEY,  J.  The  plaintiff  charges  that  the  death  of  her  in- 
testate was  caused  by  the  negligence  of  the  defendant.  A  non- 
Boit  was  directed  by  the  trial  court.  The  plaintiff's  Intestate  was 
a  fireman,  in  the  discharge  of  his  duty  as  such,  upon  the  defend- 
ant's locomotive  engine,  whidi  was  drawli^  a  train  of  freight  cars, 
at  the  time  in  question.  His  death  was  Uie  result  of  injuries  re- 
ceived from  the  explosion  of  the  boiler,  which  also  caused  the  death 
of  tbe  engineer.  There  Is  no  dispute  about  the  facts.   The  boiler 
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of  the  engine  exploded  because  the  water  in  It  was  permitted  t» 
get  too  low.  The  explosion  was  the  neoenary  oooaeqnence  <rf  the 
cange  wliich  produced  It  The  engineer  was  a  cwnpetent  man  for 
the  position  he  occupied.  The  ^glne  was  in  good  condition  t&t 
servioe;  and  the  only  question  is  whether  it  is  properly  equipped 
with  the  means  or  apparatus  to  enable  the  engineer  to  gauge  the 
water  in  the  boiler.  There  were  two  injectors  on  the  engine^ 
properly  located,  for  the  purpose  of  taking  wat^*,  when  required, 
from  the  tank  into  the  boiler.  With  the  means  for  such  supply  no 
fault  is  found.  Upon  the  boiler  were  gauge  cocks,  accessible  to  the 
engines,  by  which  he  could  test  the  height  of  the  water  In  the 
boiler,  and  ascortain  whether  it  c(mtained  adequate  quantity  for 
the  purpose  of  steam  and  safety.  This  he  had  tailed  to  do  at  the 
time  in  question.  The  water  had  f  aUen  about  14  inches  beknw  the 
crown  sheet,  which  became  so  heated  that  the  stay  bolts  were  in- 
effectual to  hold  it  to  its  place,  and  the  necessary  consequence  was 
the  ex^dosion.  Tliia  would  have  been  obviated  by  a  sapidy  of  water 
sulticient  to  cover  it  The  crown  sheet  is  said  to  have  been  20 
inches  below  the  upper  surface  of  the  boiler.  This  condition  of  the 
water  in  the  boiler  was  attributable  to  the  failure  of  the  engineer 
to  use  the  means  he  had  of  ascertaining  the  necessity  which  existed 
for  further  supply  of  water  in  the  boiler,-  and  to  furnish  it  by  the 
use  of  the  injectors.  The  try  cocks  were  in  good  order,  l^e  time 
of  the  explosion  was  on  a  December  morning,  before  daylight  The 
weather  was  very  cold.  And  there  is  some  evidence  tending  to 
prove  that,  by  the  sound  on  op^ng  the  gauge  cocks,  there  might 
be  some  difficulty  in  distiugaishing  between  the  emission  of  water 
and  steam;  and  therefore  it  may  he  said  that,  if  he  applied  the  test 
by  the  means  provided,  he  could,  by  the  discharge  ^  steam,  have 
been  misled  into  ihs  belief  that  it  was  irater. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiff  that  it  was 
the  duty  of  the  defendant  to  furnish  better  facilities  for  the  ^gineer 
to  ascertain  the  stage  of  the  water  in  the  boiler;  that  there  should 
have  been  provided  a  stationary  light  to  enable  him  to  see  the  valve 
or  test  cock  in  the  nighttime,  or  that  there  should  have  been  a  glass 
gauge  in  like  manner  lighted.  But  more  especially  it  is  urged 
that  there  should  have  been  in  the  crown  sheet  what  is  known  as  a 
'fusible  plug."  The  duty  of  the  defendant  was  such  that  it  was 
required  to  use  reasonable  care  in  furnishing  itB  employ^  with, 
suitable  implements,  apparatus,  and  machinery  for  the  service  in. 
which  they  were  engaged.  This  duty  did  not  demand  of  it  the 
supply  of  the  very  best  means  that  could  be  devised.  The  require- 
ment is  satisfied  when  they  are  provided  with  appliances  which, 
in  that  sense  of  the  term,  are  reasonably  safe,  in  good  condition, 
and  adequate  to  the  purpose  in  view;  and  then  the  fact  that  the 
use  of  them  is  or  becomes  unsafe  by  want  of  due  care  on  Hie  part 
of  the  employ^  does  not  charge  the  master  with  injurions  conse- 
quences so  occasioned  to  ttem  from  such  use.  Stringham  v.  Hilton, 
in  N.  Y.  188,  18  N.  E.  870;  Kem  v,  Befining  Co.,  125  N.  Y.  50, 
26  N.  E.  1071.  It  is  sufficient  that  the  apparatus  is  in  good  con- 
dition of  rei»ir,  and  is  such  as  is  ordinarily  or  generally  in  use  for- 
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the  like  purpose.  Hickey  t.  Taaffe,  105  N.  T.  26,  12  N,  E.  28«. 
The  application  of  these  generqj  principles  to  the  present  case 
would  eeem  to  reliere  the  defendant  fnHn  the  chai^  of  n^Ugence. 
While  a  well-sustained  light  upon  the  test  valves  would  render  it 
more  convenient  to  discover,  in  the  nighttime,  whether  watCT  is 
dischai^ed  from  them  when  opened,  the  absence  of  -light  requires 
onlj  more  care  to  do  so.  The  aame  may  be  said  of  a  glass  gauge 
exposed  to  light,  with  the  qualification  that,  as  appears  by  the 
evidence,  it  might  become  clogged  and  unreliable.  Thea  it  would 
be  worse  than  useless.  And  although  a  fusible  plug  in  the  crown 
sheet  wonld,  by  the  melting  of  its  fillings,  make  an  opening  for  the 
passage  of  steam  into  the  firebox,  and  thus  give  warning,  this  might 
also  have  the  effect  to  stop  the  train,  and  bring  danger  of  collision 
in  the  rear,  as  well  as  to  cause  delay  in  travel  and  transportation 
upon  the  railroad.  The  engineer  knew  that  he  had  neither  of  those 
appliances  to  relieve  himseU  from  care  In  using  the  means  provided. 
He  had  the  infallible  gauge  cocks  to  test  and  ascertain  the  height 
and  adequacy  of  the  water  in  the  boiler,  and,  as  must  be  assumed, 
snfflclent  skill  to  do  it  intelligently.  So  far  as  appears  by  the 
evidence,  the  fusible  {dug  is  not  ased  on  railroad  locomotives.  It 
is,  however,  nsed  to  some  »tent  npon  stationary  engines,  and  npon 
some  in  marine  swvice,  other  tiian  war  vessels.  In  the  cases  where 
so  Tised,  it  may  be  done  without  danger,  and  with  less  inconvenience. 
The  calamity  in  question  must  therefore  be  deemed  the  result  of 
the  negligence  of  the  engineer,  and  not  the  co-operative  negligence 
of  him  and  the  defendant;  and,  as  one  of  the  hazards  assum&d  by 
the  plaintiff's  intestate  when  he  entered  into  the  defendant's  serv- 
ice was  that  ari^ng  from  the  negligence  of  his  coemploy^s,  the 
alleged  cause  of  action  is  not  supported.  The  motion  for  the  non- 
sait  was  fher^om  properly  granted,  and  the  view  here  taken  renders 
tt  unnecessnry  to  consider  any  other  exception,  as  none  of  the  evi- 
dence excluded  or  stricken  out  could  have  had  any  essential  bearing 
in  support  of  the  action.  The  motion  for  a  new  trial  sboiild  be  de- 
nied, and  judgment  directed  for  the  defendant.   All  concur. 


<T6  Hon,  BB7.) 

FULLBB  V.  BJIOWN  et  aL 
(Supreme  Court,  General  Term,  Fifth  Department   April  12,  1894.) 

1,  Fi^jmuuLST  CoHTBTANCKS— Action  to  Set  Abide— Plbadimg. 

A  complaint  which  alleges  that  a  deed  was  made  without  conald- 
mitton,  with  Intent  to  hinder,  delar,  and  defraud  the  grantor's  cred- 
ItocB,  and  particularly  plaintiff,  and  to  prevent  plaintiff  or  any  othw 
creditor  from  loTying  on  it;  that  the  cantor  Is  possessed  of  no  other 
property  oat  of  which  plaintiff's  domand  could  be  satisfied^— sufficiently 
nlleges  a  fraxidulent  Intent,  which  Is  the  material  fact  In  the  case  (2  Bev. 
St.  p.  137,  i  4),  and  It  Is  Immaterial  that  it  does  not  allege  that  the  grantor 
bod  no  other  property  at  the  time  of  the  conveyance. 

4L  BaHB— EvZDBHOK  of  PRAm>DLB^*T  Ibtekt. 

Where  a  roluntary  conveyance,  made  after  the  grantor  has  mmmltted 
n  tort,  leaves  him  insolvent.  It  is  Inferable  that  he  intended  to  binder  or 
delay  the  person  injured  In  the  collection  of  any  amount  that  be  might 
tli««after  recover  for  the  tert 
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&  Sake— Fboot  of  Ihboltekct. 

1\'here  an  execntlon  Is  Issued  against  a  grantw  about  two  weeks  After 
the  execution  of  a  T<d.untar7  conveyance,  and  is  returned  about  a  month 
later  unsattofled,  tt  Is  erldence  of  tbe  grant's  financial  ccmdltton  at  the 
time  the  conveyanoe  was  made. 

Appeal  from  special  term,  Gattarangas  county. 

Action  hy  Kora  Fuller  a^inst  Nancy  Brown  and  John  Allen  to 
declare  a  deed  fraadulent  as  to  creditors.  There  was  a  judgment 
in  favor  of  plauitifl,  and  defendants  appeal.  Affirmed. 

Argoed  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

Henry  Donnelly,  for  appellants. 
Ernest  F.  Kruse,  for  respondent 

BBADLEY,  J.  The  purpose  of  the  action  was  to  have  adjudged 
fraudulent  as  against  the  creditors  of  the  defendant  Kancy  Brown 
a  deed  of  conveyance  of  certain  land  made  by  her  to  the  defendant 
Allen  Sept^ber  8,  1891.  The  plaintiff  became  the  judgment 
creditor  of  the  defendant  Brown  December  15,  1891,  by  recovery 
in  an  action  commenced  in  October  of  that  year,  for  the  conversion 
of  certain  personal  property,  about  the  Ist  day  of  August,  1891; 
and  execution  against  the  property  of  the  defendant  Brown,  issued 
December  16th  upon  the  judgment;  was  retnmed  unsatisfied  Jan- 
uary 8, 1892. 

At  the  ccmunoicement  of  the  trial  the  defendants'  motion  to  dia- 
miss  .the  cfflnplaint  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  was  denied,  and  exception 
taken.  If  this  was  error,  it  is  available  to  the  defendants  on  this 
review.  Tooker  v.  Armoux,  76  N.  Y.  399.  The  objection  made  to 
the  pleading  is  in  its  omission  to  allege  that  at  the  time  the  defend- 
ant Brown  made  the  conveyance  she  was  insolvent,  or  rendered  so 
by  it,  and  that  it  was  not  alleged  that  she  owed  any  debts  other 
than  that  ariiring  oat  of  the  cause  of  action  upon  which  the  plain* 
tiff's  judgment  was  recoveired.  In  the  complainl^  It  la  alleged  that 
the  <K)nveyance  of  the,  property  was  made  by  the  grants  to  the 
defendant  Allen,  her  son,  *'wit±iout  consideration,  for  the  purpose 
and  with  the  intent  to  hinder,  delay  and  defraud  her  creditors,  and 
particularly  the  plaintiff,"  and  to  prevent  the  plaintiff  or  any  other 
creditor  from  levying  upon  and  selling  it;  that  the  property  is  worth. 
96,000,  and  that  the  defendant  Brown  "claims  to  own  and  is  possesa- 
ed  of  no  property  outside  of  that  so  transferred,  out  of  wUdi  the 
jdaintifTa  demand  can  be  satisfied."  While  it  is  not  there  exr 
pressly  alleged  that  the  defendant  had  no  other  or  snfflcient  prop- 
erty remaining  to  pay  her  existing  debts  after  and  at  the  time  of 
such  conveyance,  the  complaint  does  allege  facts  sufficient  to  sup- 
port the  plaintiff's  attack  upon  it  as  fraudulently  made.  Tbe  statute 
provides  that  every  conveyance  of  property  made  with  the  intaat 
to  hinder,  delay,  <xc  defraud  creditors  or  other  persons  of  their  law- 
ful suits,  damages,  etc.,  shall  be  void  as  against  the  person  so  hlu- 
dered,  ddayed,  or  defrauded  (2  Bev.  St.  137,  §  1);  and  that  is  always 
a  question  of  fact,  and  not  of  law  (Id.  §  4).    The  Intent,  therefore, 
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is  the  fact  upon  vhldi  the  detenuination  In  Bach  case  mnst  be 
founded,  and  that  fact  is  distinctly  alleged  in  thB  complaint  The 
reastms  which  go  to  sustain  the  impatation  may  constitute  the 
evidence  of  the  fact,  and  need  not  necessarily  be  alleged.  The 
charge  of  soch  intent,  with  the  other  facts  alleged  in  the  com- 
plaint, was  such  as  to  support  the  ruling  of  the  court  upon  the 
preliminary  motion. 

The  consideration  expressed  in  the  deed  was  a  nominal  one  <tf 
one  dollar.  While  the  want  of  a  valuable  conidderation  is  not  alone 
sufficient  to  sustain  the  charge  of  fraudulent  intent,  it  is  an  impor- 
tant fact  in  that  direction,  when  it  is  made  to  appear  that  the 
tmnrfer  embraces  substantially  all  the  property  of  ^e  debtor,  and 
leaves  him  without  means  to  pay  what  he  owes.  In  such  case 
his  Tolontary  conveyance  is  controlling  evidence  of  fraud  as  against 
his  then  existing  creditors.  Erickson  v.  Quinn,  47  N.  Y.  410.  It 
has  been  said  that  a  person  who  recovers  a  judgment  subsequently 
to  such  a  transfer  by  the  judgment  debtor  in  an  action  of  tort  upon 
a  liability  existing  at  the  time  it  was  made  is  a  subsequent  creditor. 
Ford  T.  Johnston,  7  Hun,  663.  When  the  relation  of  the  plaintiif 
in  an  action  to  set  aside  a  transfer  of  property  as  fraudulent  is  that 
of  subsequent  creditor,  he  cannot  rest  upon  the  proposition  that  the 
imputation  of  fraudulent  intent  arises  from  the  fact  that  the  debtor 
made  the  transfer  without  valuable  consideration,  and  was  at  the 
time  insolvent;  but  must  show  that  it  was  made  with  actual  intent 
to  defraud.  Dygert  v.  Bemerschnider,  32  N.  T.  629;  King  v. 
Wilcox,  11  Paige,  689.  It  may  be  observed  that  the  judgment 
referred  to  in  Ford  v.  Johnston  was  recovered  in  an  action  for 
assault  and  battel?,  while  that  upon  which  the  plalntifit  fcimded  this 
action  as  a  creditor  was  recovered  for  the  appropriation  of  her 
p«8(mal  property  in  such  manner  as  to  constitiite  a  conversion  of 
it  by  the  defendant  Brown,  who  then  incurred  the  liability  to  pay 
to  the  plaintiff  the  value  of  the  property,  and  equitably  as  of  that 
time  the  relation  of  the  latter  was  that  of  a  creditor,  or  equivalently 
80  for  the  purposes  of  this  remedy,  founded  upon  the  judgment. 
Pendleton  V.Hughes,  65  Barb.  136, 53  N.Y.626;  Young  v.  Heermans, 
66  N.  T.  374.  And,  assuming  that  the  deed  to  Allen  transferred  all 
her  property,  or  left  her  insolvent,  the  inference  was  permitted  that 
it  was  made  with  the  intent  on  the  part  of  the  grantor  to  hinder  or 
delay  the  plaintiff  in  the  collection  of  the  amount  she  should  recover 
on  account  of  such  existing  liability  of  the  defendant  to  her,  and 
that  she  thus  intended  to  defraud  the  plaintiff  as  such  creditor. 
Cole  T.  Tyler,  65  N.  Y.  73.  Such,  as  the  natural  consequences  of 
the  act,  may  be  deemed  upon  the  facts  to  have  been  within  the  intent 
of  the  defendant  Coleman  v.  Burr,  93  N,  Y.  18-31.  But  it  is 
allied  that  the  plaintifif  failed  to  establish  by  evidence  facts  from 
which  such  inference  could  legitimately  be  derived,  because  It  did 
not  necessarily  appear  tiiat  the  defendant  may  not  at  the  very  time 
of  making  the  deed  have  had  other  and  adequate  property  to  dis- 
charge her  pecuniary  liabilltieB.  While  this  was  not  absolutely 
or  ccmclasively  proven,  it  did  appear  ih&t  within  two  weeks  after 
tlK  conveyance  was  made,  and  on  the  21st  day  of  B^temb^,  1891» 
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an  execution  against  her  property  iras  issued  to  the  sheriff  of  the 
«ount7  of  her  residence  up<m  a  judgment  then  recently  recovered 
against  her,  and  in  about  a  month  thereafter  was  returned  unsatis- 
fied; and,  as  has  been  obserred,  a  like  execution  upon  the  {daintifTti 
judgment  was  issued  in  December  fc^owing,  and  thereafter  returned 
with  the  same  result  The  attempt  and  failure  to  collect  the  first 
execution  so  soon  after  the  time  of  conveyance  made  by  the  defend- 
ant, fnrnlBhed  some  evidence  of  her  financial  condition  at  the  time 
the  deed  was  made,  and  the  inference  was  justified  that  iu  the  inter- 
mediate time  no  substantial  change  In  respect  to  her  property  had 
taken  plac&  There  was  no  evidence  tending  to  prove  or  to  indicate 
that  she,  after  the  conveyance,  liad  any  occasion  to  use  or  dtepose 
of,  or  may  hare  disposed  of,  property,  or  that  she  had  any  r^nainiug 
after  the  transfer  so  made  by  the  deed  to  Alien.  In  view  of  the 
fact  that  it  may  be  deemed  to  have  been  made  fOr  a  mere  nominal 
consideration,  and  was  practically  a  voluntary  conveyance,  the  re- 
turn unsatifified  of  the  execution  waa  evidence,  although  not  con- 
clusive, of  the  insolvency  of  the  judgm«it  debtor.  Herrick  v. 
Borst,  4  Hill,  650.  The  present  case  differs  quite  materiaUy  from 
that  of  Kain  v.  Larkin,  131  N.  Y.  300,  30  N.  E.  105,  in  respect  to  the 
question  upon  which  that  case  was  detmnined.  There  the  execu* 
tion  returned  unsatisfied  was  issued  to  the  sheriff  nearly  a  year  and 
a  half  after  the  time  of  conveyance,  and  the  evidence  tended  to 
prove  that  the  judgment  debtor  in  the  mean  time  had  occasion  to 
expend,  and  may  ha^-e  expended,  a  considerable  amount  of  money  in 
his  defense  of  the  action  and  of  the  criminal  prosecution  against 
him;  and  the  referee  found  that  it  was  not  shown  by  the  evidence 
that  the  defendant  had  not  ample  means  to  pay  all  claims  against 
him,  induding  that  for  which  the  judgment  was  recovered,  at  the 
tfane  of  the  conveyance.  But  that  the  transfer  so  made  would  so 
divest  him  of  his  property  that  he  had  not  suflBeient  to  pay  the 
judgment  The  latter  part  of  the  finding  was  construed  to  have 
reference  to  the  time  of  the  recovery  of  the  judgment,  which  was 
17  months  after  the  time  of  such  convince.  Upon  such  state  of 
facts  the  court  then  held  that  the  charge  of  intent  to  hinder,  delay, 
or  defraud  creditors  or  other  persons  of  their  lawful  suits,  dam- 
ag«^  etc.,  was  not  sustained.  In  the  present  case  we  think  the  evi- 
dence  was  sufficient  to  snpport  the  concln8i(m  of  the  trial  court. 
The  judgment  should  be  affirmed.    All  concur. 


m  Han.  ne2.) 

WESSON  V.  OHAPSCAN. 
GULBKB  r.  SAMB. 
(Supreme  Ootirt,  Qateral  Ttstm,  Flftb  Department   April  12,  UMk) 

L  RECEITER'S  CBnrinCATKS— EvTORCEHKUT— ItlABILITT  POR  DEnCTEKCT. 

A  proTisloD  In  receiver's  certUleates  that  if,  In  case  of  a  sale  of  tbe  prop- 
CYty  by  Judicial  proceedings  or  otherwise,  the  sum  realized  should  Dot 
be  sufllclent  to  pay  the  certificates  in  full,  tbe  purchaser  sbould  assume 
tlu'ni,  does  not  mean  that  a  de&cleocy  on  a  sale  to  pay  tbe  certiflcatea 
■hunkl  b*  flBBUDied  Iqr  the  pnrdiBBW. 
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&  JuDiciAi,  Sat.es— Inadequate  Prick— Resale. 

A  resnle  of  a  railroad  will  not  be  ordered  ou  an  offer  of  a  larger  Wd, 
where  It  appears  that  the  expenses  of  the  resale  would  be  la^e,  and 
the  creditors  would  receive  only  a  small  additional  siini,  that  the  pur- 
chaser desires  to  immediately  equip  and  operate  the  railroad,  and  that 
the  public  Interest  requires  that  the  operatltm  should  be  begun  as  soon 
as  possible. 

Appeal  from  special  term,  Erie  county. 

Action  bj  Daniel  L.  Wesson,  suing  for  the  benefit  of  himself  and 
other  creditors,  similarly  situated,  of  George  D.  Cliapman,  as  re- 
ceiver of  the  Lackawanna  &  Pittsburgh  Bailroad  Company,  against 
George  D.  Chapman,  as  such  receiver.  From  orders  denying  a  mo- 
tion to  vacate  or  modify  the  judgment,  and  denying  a  motion  to 
set  aside  the  sale  made  pursuant  to  It,  and  confirming  a  sale,  K. 
Floyd  Clarke,  as  assignee  for  the  benefit  of  creditoi's  of  Borden  & 
Jenkins  and  Collin,  Itorden  &  Jenkins,  appeals.  Affirmed. 

The -railroad  company  In  question  has  not  been  financially  fortunate.  In 
December,  1884,  the  Iia<±awanna  &  Pittsburgh  Kallroed  Company  was 
operatlng^  a  narrow-gau>:e  road  from  Olean  to  Anfcelica,  aod  a  standard- 
puoRe  railroad  from  Belfast  Jmictlon  to  PerklnavUle.  It  was  formed  by 
the  consolidation  of  the  Alleshany  Central  Railroad  Company  and  the 
Lacknwanua  &  Pittsburgh  Railroad  Company.  Prior  to  that  consolidation 
the  AUefThany  Central  Railroad  Company  bad  Issued  its  mort^;aj;e  bonds 
amounting  to  $000,000,  which  were  then  outstanding,  and  the  Lackawanna 
&  Pittsburgh  Railroad  Company  had  issued  its  mortgage  bonds  to  the  amount 
of  $1,000,000.  After  the  consolidation,  It,  by  supplemental  mw'tgage,  secured 
the  bonds,  l^ls  was  the  situation  when,  In  Decombor,  1884,  the  people  coni- 
Dicnced  suit  against  the  company  to  dissolve  the  corporation,  and  Chapman 
was  app<dnted  recelTW.  By  order  of  tbe  com't  made  In  January.  1SS5,  the 
receiver  was  authorized  to  Issue  hia  certillcates  to  the  amount  of  $100,000, 
to  become  the  first  lien  xipou  the  Lackawanna  &  Pittsburgh  Railroad  prop- 
erty and  franchises.  He  Issued  certificates,  and  sold  10  of  them,  of  $1,000 
«ftch  ($10,000),  to  tbe  plaintiff,  Wesson.  Afterwards,  in  February,  1886,  the 
receiver  was  authorized  to  issue  his  notes  to  the  amount  of  $50,000,  also  to  be 
n  lien  prior  to  tbe  mortgage  bonds,  on  tbe  railroad  proi>erty.  He  did  Issue 
$45,000  of  notes.  He  ran  the  railroad  until  Sept^nber,  1888.  In  tbe  mean 
time,  Barse,  the  bc4der  of  some  of  the  mortgage  bonds  of  the  Alleghany  Cen- 
tral Railroad  Company,  commenced  an  action  to  foreclose  the  mortgage,  on 
refusal  of  the  mortKHi:ee  to  bring  it;  and  the  Mercantile  Trust  Company, 
the  trustee  to  which  the  mortgage  was  made,  commenced  an  action  to  fore- 
close the  mortgage  of  the  Lackaw;itiDa  &  Pittsburgh  Railroad  Company. 
Chapman  was  appointed  receiver.  Decrees  were  entered  In  those  actions, 
and  sales  in  execution  of  them  were  afterward)*,  and  In  April,  18S9,  made, 
of  the  property  and  franchises  of  the  original  companies,  and  were  purchased 
by  a  committee  for  reorganization;  and  it  was  perfected,  and  the  property 
conv^ed  to  the  Lackawanna  ft  Southwestern  Railroad  Company.  This  also 
embraced  the  Rochester,  Homellsrllle  &  Pittsburgh  Railroad.  '  The  Lacka- 
-wanna  ft  Southwestern  Railroad  Company  Issued  $800,000  bonds,  secured  by 
Its  mortgage,  of  which  $540,000  went  to  the  Central  Construction  Company 
for  certain  specified  piirposes.  The  constructlcm  company  operated  the  rail- 
road from  August,  1889,  to  April,  1890,  and  tbe  Lackawanna  &.  Southwestern 
Railroad  Company  thereafter,  until  In  June  following.  The  receiver's  cerlifl- 
cates  and  notes  outstanding  remained  a  prior  lien  upon  what  was  the  prt)i>- 
«Fty  of  the  lACka^numa  ft  Plttstmrgh  Railroad  Company;  and  the  Wesson 
action  was  brought  to  foreclose  such  priw  Hen,  and  for  judgment  directing 
sale  of  the  vfopectyt  to  pay  with  the  proceeds  the  certificates  and  notes,  or 
so  much  of  them,  pro  rata,  as  such  proceeds  would  satisfy.  He  recovered 
Jo^mmt  accordingly,  and  on  tj^tember  24,  1892,  sale  pursuant  to  It  was 
made  to  John  Byrne  for  $15,000. 
v.28N.Y.8.no  3—13 
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Argued  before  DWIGHT,  r.  J,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

Clarke  &  Culver,  for  appellant 
William  L.  Marcj,  for  respondent 

BRADLEY,  J.  The  motion  to  vacate  or  modify  the  judgment  is 
founded  upon  the  charge  that  it,  as  entered,  did  not  afford  to  the 
holders  of  the  receivers  certificates  and  notes  the  beneiftt  to  which 
they  were  entitled.  As  has  been  observed,  the  or^rs  pursuant  to 
which  they  were  issued  gave  them  priority  over  the  mortgage  bonds 
previously  issued,  and  that  pi'iority  continued.  This  is  not  ques- 
tioned. The  eertiflcates  contained  a  provision  that  in  case  of  a 
sale  of  the  property  and  franchises  of  the  railroad  company,  by 
judicial  proceedings  or  otherwise,  and  it  should  not  realize  sufficient 
to  pay  the  full  amount  of  the  certillcatea  then  outstanding,  the  pur- 
chaser should  assume  such  certificates.  In  each  of  the  receiver*s 
notes  was  a  similar  provision.  No  provision  to  that  effect  was  in 
the  judgment  pureuant  to  which  the  sale  In  question  was  made. 
The  deci-ee  directed  that  out  of  the  proceeds  of  the  sale  the  rrfferee 
pay  first  the  costs,  fees,  and  expenses  of  the  suit,  and  next  the  re- 
<'eirer'8  certificates  and  notes,  or  so  much  of  them  as  the  residue 
of  the  proceeds  would  pay.  The  orders  authorizing  the  issue  of  the 
eertiflcates  and  notes,  so  far  as  appears,  did  not  contain  any  such 
direction,  and  whatever  force  it  had  was  given  by  the  certificates 
and  notes  themselves.  It  probably  was  not  contemplated,  when 
they  were  made,  that  any  judicial  proceeding  for  the  sale  of  the 
property  would  be  founded  upon  them,  but  that  it  might  be  taken 
for  that  purpose  upon  the  mortgages;  and  such  provision  may  have 
been  put  into  the  certificates  and  notes  to  tauphasize  their  priority, 
and  to  protect  them  from  sacrifice  in  such  a  proceeding, — in  other 
words,  that  they  should  remain  a  charge  upon  the  property  against 
any  purchaser  at  a  judicial  sale  founded  upon  any  junior  lien.  They 
were  so  recognized  in  the  decrees  in  foreclosure  upon  which  sales 
had  been  made,  and,  in  the  reorganization,  provision  was  made  for 
thdr  payment  This  action  was  brought  by  the  plaintiff,  not  only 
for  the  benefit  Of  himself,  but  of  all  other  creditors  of  the  receiver, 
to  enforce  the  lien  of  the  certificates  and  notes,  and  for  the  purpose 
of  realizing  for  their  payment  snch  proceeds  as  the  sale  would  pro- 
duce. It  is  difficult  to  see  that  the  provision  for  assumption  of 
them  by  tlie  purchaser  is  applicable  to  an  action  and  sale  for  such 
purpose.  The  object  of  the  proceeding  was  to  vest  a  title  in  the 
purchaser,  free  from  the  lien  of  those  instruments.  It  would  cer- 
tainly be  remarkable  to  suppose  that  it  was  within  their  contempla- 
tion that  a  purchaser  at  a  judicial  sale  to  foreclose  the  lien  of  the 
notes  and  the  certificates  would  take  the  property  subject  to,  or 
H»«iume,  them,  in  case  there  was  a  deficiency  of  proceeds  to  pay  those 
obligations.  Kor  is  it  reasonably  supposable  that  the  foreclosure  of 
such  lien  could  effectually  be  had  If  the  property  failed  to  produce 
sufficient  proceeds  to  pay  them  in  full;  and  it  would  not  be  prac- 
ticable to  bid  in  the  property  for  all  the  holders  of  the  certificates 
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and  notes,  as  some  might  not  assent  to  take  such  relation  to  it, 
and  if  they  should  it  might  embarrass  the  future  use  of  the  railroad 
property  and  franchise  for  the  m<mt  desirable  purposes,  or  for  such 
as  the  public  interest  might  require.  Those  are  some  of  the  reasons 
why  the  assumption  provisions  of  those  instruments  do  not  seem 
applicable  to  a  judgment  In  an  action  to  foreclose  the  lien  of  them. 
And,  further,  it  is  represented  by  affidavit  in  opposition  to  the  mo- 
tion that  the  appellant,  Clarke,  appeared  befoi-e  the  r^ei-ee,  was 
advised  of  the  complaint,  the  proceedings,  and  judgment,  and  no 
question  was  raised  in  respect  to  the  judgment.  It  is  also  quite 
evident  from  what  appears  in  the  papers  that  the  property  could  not 
have  been  sold  for  an  amount  equal  to  that  of  the  certificates  and 
notes  outstanding.  In  the  view  taken,  the  order  denying  motion  to 
set  aside  or  modify  the  judgment  should  be  affirmed. 

In  support  of  the  motion  to  set  aside  the  sale,  and  for  a  resale, 
the  appellant  alleges  that  it  was  made  for  a  price  grossly  inadequate, 
and  attended  with  circumstances  of  surprise.  Mere  inadequacy 
of  price  is  not  a  ground  for  such  relief,  unless  it  be  so  great  as  to 
shock  the  conscience  of  the  court,  and  raise  the  inference  of  un- 
fairness or  fraud,  or  unless  there  are  circumstances  of  mistake  or 
surprise.  O'Donnell  v.  Lindsay,  39  N.  Y.  Super.  Ct.  523 ;  Kellogg  v. 
Howell,  62  Barb.  280;  Gould  v.  Gage,  18  Abb.  Pr.  32;  Tripp  v.  Cook, 
36  Wend.  143;  Insurance  Co.  v.  Oakley,  9  Paige,  259.  The  amount 
for  which  the  sale  was  made  appears  quite  small,  for  a  railroad, 
bat  It  appeare  that,  most  of  the  time  of  Its  operation,  it  had  been 
mn  at  a  loss;  and  the  affidavits  in  opposition  to  the  motion  tend 
to  show  that  its  value  was  in  the  old  iron  and  steel,  to  be  taken  and 
sold  as  snch.  The  only  offer  in  the  moving  papers  to  pay  a  larger 
price  on  resale  is  made  in  the  affidavit  of  Mr.  Post,  who  says  he  will 
bid  and  give  for  the  property,  "if  the  same  be  sold  by  judicial  sale, 
free  and  dear  of  all  incumbrance,  the  sum  of  thirty  thousand 
doUars."  This  may  therefore  be  deemed  the  np  price  for  which  it 
would  sell  on  a  resale.  The  general  rule  is  such  that  a  resale  will 
not  be  ordered,  upon  an  offer  to  increase  the  price,  without  the  sup- 
port of  some  special  circumstances  in  aid  of  it  Lefevre  v.  Laraway, 
22  Barb.  167-173.  The  sale  was  advertised  for  September  23,  1892, 
at  10  a.  m.  Shortly  before  that  time  an  order  made  by  Mr.  Justice 
Beach  was  served  upon  the  referee,  In  tmns  staying  the  sale  until 
a  future  day,  when  the  plaintiff  was  required  to  show  cause  why  it 
cdiould  not  be  further  stayed  during  ^e  pendency  of  the  appeal 
from  the  judgment.  The  sale  was  hdd  open  until  12:30  p.  m.  the 
next  day.  In  the  mean  time  the  order  was  vacated  by  the  justice 
who  made  it,  for  irregularity,  in  that  it  was  obtained  without  the 
notice  required  by  rule  67,  and  the  sale  was  then  made.  The  order 
seems  to  have  been  obtained  upon  application  in  behalf  of  the 
Central  Trust  Company  of  New  York.  The  appellant,  Clarke,  was 
absent,  on  vacation ;  and  it  does  not  appear  that  he  knew  anything 
of  the  order  at  the  time  it  was  obtained  or  vacated,  nor  does  it 
appear  that  any  person  was  deterred  from  being  present  at  the  sale 
by  reason  of  the  order,  although  Mr.  Clarke,  in  his  petition,  states 
his  belief  that  persons  n^lected  to  at>tend  the  sale,  to  bid,  by  reason 
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of  the  order  and  its  vacation.  The  offer  made  to  bid  double  the 
amount  for  which  the  property  was  sold,  in  view  of  the  other  cir- 
cumstances, before  referred  to,  has  some  force  npon  the  application 
for  a  resale,  and,  if  it  could  be  granted  without  prejudice,  would  be 
entitled  to  grave  consideration  upon  the  question.  It  may  be  ob- 
served that  the  certificates  and  notes  outstanding,  with  interest, 
at  the  time  of  the  sale,  amounted  to  f  I51,:i41.4!>,  of  which  the  pur^ 
chaser  held  «135,5(i2.63,  leaving  only  915,678.86  held  by  others. 
The  claim  of  the  appellant,  Clafke,  in  them,  then  amounted  to 
91,699.60.  The  costs  and  expenses  of  the  action  which  the  referee 
was  by  the  decree  directed  to  pay  from  the  proceeds  amounted  to 
97,485.43.  If  there  should  be  a  resale  of  the  property  for  930,000, 
the  appellant  would  receive  only  about  91*>0  more  than  he  is  entitled 
to  from  the  proceeds  of  the  sale  already  had,  and  it  appears  that  the 
expenses  of  a  resale  would  exceed  that  sum.  In  view  of  that  fact, 
but  little  benefit  wotUd  result  to  him  from  it,  and  the  prejadice 
to  the  present  purchaser,  as  well  as  to  the  public,  might  be  con- 
siderably as  he  states  a  purpose  to  have  the  road  equipped  and  ex- 
tended at  considerable  expense,  and  that  a  resale  would  have  the 
effect  to  delay  the  work,  and  {as  stated  by  him),  he  apiH^bends,  would 
render  it  difficult,  or  practically  impossible,  to  raise  the  funds,  upon 
the  plan  already  devised,  to  rebuild,  equip,  and  extend  the  railroad, 
as  is  contemplated.  Many  of  the  business  men  on  the  line  of  the 
road,  by  afildavit,  express  their  confidence  in  the  persons  interested 
in  the  purchase,  and  in  th^r  purpose  to  put  liie  road  in  operation, 
and  that  the  people  there  will  assist  them  in  accomplishing  It 
There  seems,  tbei-efore,  a  public  interest,  which  may  not  be  entirely 
overloohed,  in  yiew  of  the  fact  that  an  incon^derable  benefit,  only, 
would  likely  result  to  the  appellant  from  a  resale  of  the  property. 
Then,  he  is  not  free  from  the  imputation  of  laches.  He,  knowing 
that  the  property  was  to  be  sold  by  virtue  of  the  judgment,  took  no 
action  whatever,  so  far  as  appears,  to  seek  to  have  it  bring  any 
larger  sum  than  it  was  sold  for,  and  in  fact  gave  no  attention  to  the 
matter.  There  were  several  persons  present  at  the  sale,  and  dght 
different  bids  made  when  the  highest  one  was  reached.  The  sale 
seems  to  have  been  fairly  conducted  by  the  referee,  and  it  is  stated 
in  the  affidavits  that  the  purchase  was  made  in  the  name  of  the  pur- 
chaser, in  good  faith,  and  for  the  purpose  on  his  part,  and  that  of 
his  associates,  of  putting  the  railroad  in  operation.  Upon  all  the 
facts,  as  represented  in  the  papers  on  which  the  motion  was  heard, 
and  to  which  it  is  deemed  unnecessary  to  further  refer,  we  think  the 
dispodtion  of  it  as  made  at  special  term  was  fairly  justified.  The 
orders  appealed  from  should  be  affirmed,  without  coata  All  con- 
cur. 

m  Hun.  570.) 

MAHONET  T.  VACUU>f  OIL  CO. 

(Supreme  Court,  General  Term,  Fifth  Department    April  12,  18M.) 

I.  Master  and  Servant — Sapk  Place  for  Servant  to  Woiik. 

While  plaintltf  was  working  In  defendant's  bulldlnK  be  bad  to  stand 
over  a  hole  which  had  been,  cat  In  the  floor.   To  enable  him  to  do  this 
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tbe  AHwmnn  placet)  a  pUnk  across  the  hole  for  plaintiff  to  atnod  on.  Ow- 
ing to  a  defect,  which  was  concealed  by  dirt,  the  plank  bi-oke.  and  plain- 
tifl  fell  through  the  hole.  There  were  other  planks  which  the  foreman 
fould  have  used.  The  floor  was  safe,  exwpt  so  far  as  there  was  danger 
of  falling  through  the  liole.  -Hrid.  that  the  Injury  was  caused  by  using 
the  defective  plank,  and  not  for  want  of  a  safe  place  to  work. 

IL  t^AME— NEOr.lOEKCE  OP  FkLI.OW  SeBVAKT. 

D^endant  was  not  chargeable  with  tbe  negligence  of  tbe  fwenian  in 
using  a  defective  plank,  as  the  liability  of  a  master  for  injuries  to  one 
servant,  caused  by  the  act  or  omission  of  another  servant,  la  dependent 
on  tbe  nature  of  the  act  or  omission,  and  not  on  the  grade  in  the  service 
of  the  person  whose  act  or  omlsslw  caused  tbe  Injury. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Stephen  Malioney  against  the  Vacuum  Oil  Company. 
From  an  order  den.nng  a  motion  made  on  the  minutes  for  a  new 
trial,  plaintiff  up]>eals.  Affirmed. 

The  plaintiff,  by  his  action,  sought  to  recover  damages  for  poaonal  inju- 
ries suffered  by  bim,  while  In  the  s^vice  of  tbe  defendant  under  the  follow- 
ing drcumstances:  He,  with  others  in  the  employ  of  the  defendant,  was 
engaged  In  putting  a  tank  weighing  about  six  tons  Into  a  hole  about  six  feet 
In  diameter,  cut  through  the  lioor  of  the  second  story  of  the  building,  and 
onto  a  supporting  Iron  girder  about  eight  feet  below  the  floor.  For  that 
purpose  the  lower  end  of  tbe  tank  was  placed  so  ns  to  project  some  over  the 
hole  In  the  floor,  and  a  two-in<^  rope  was  put  through  a  hole  In  the  Imttom 
of  the  tank,  to  be  there  securely  fastened,  with  a  i^ew  to  raising  and  placing 
tbe  tank  by  means  of  a  tackle  above.  For  the  purpose  of  doing  tbe  work 
of  patting  the  rope  through,  aud  securing  it  thei'e.  the  plaintiff  and  others 
were  on  a  plank  laid  across  the  bole.  It  hi*oke,  and  he  was  precipitated  to 
the  bottom  of  the  building,  and  sustained  the  injuries  complained  of.  He 
was  DMisulted  at  the  triaL 

Argued  before  DWIGHT,  P.  J.,  and  UEWIH  and  BRADLEY,  JJ. 

Kugene  Van  Voorhis,  for  appellant. 
William  F.  Cogswell,  for  respondent 

BRADLEY,  J.  The  general  principles  applicable  to  the  relation 
of  employer  and  employ^  in  respect  to  the  duties  to  be  observed  , 
by  the  former  for  the  safety  of  the  latter  while  serving  in  such  rela- 
tion, are  well-settled;  and  they  may  be  embraced  in  the  general 
proposition  that  the  master  assumes  to  his  servant  the  duty  of  using 
due  care  to  provide  him  with  suitable  implements  for  his  use,  and  a 
safe  place- in  whicii  to  perform  his  work,  and  that  the  master  is  not 
responsible  to  him  for  the  consequences  of  t^  negligence  of  a  co- 
employ6  unless  he,  with  a  knowledge  of  his  nnfitness,  employs  or 
continues  him  in  the  service.  While  this  doctrine  is  recognized 
by  the  plaintiff's  counsel,  he  contends  that  tbe  defendant  failed 
to  perform  the  duty  it  owed  to  the  plaintiff,  in  that  it  did  not  fur^ 
nish  him  a  place  of  safety  to  perform  the  work  in  which  he  was  en- 
gaged at  the  time  in  question,  and  that  his  injury  was  the  conse- 
quence of  such  default, — a  n^lect  on  the  part  of  the  defendant,  or 
with  which  he  was  chfurgeable.  If  the  placing  of  the  plank  over  the 
hole  in  the  floor  was  within  the  duties  assumed  by  the  defendant, 
the  pJaintifTs  case  was  improperly  withheld  from  the  jury.  The 
hole  about  six  feet  in  diameter  had  been  cut  in  the  floor.  The  tank 
was  placed  there  to  be  hoisted,  dropped  into  the  hole,  and  upon  the 
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supporting  girders  below.  This  was  the.  situation  when  the  plain- 
tiff and  the  other  emploj^  of  the  defendant  proceeded  to  pat  the 
tank  in  the  place  so  provided  for  it  To  accomplish  it,  a  rope  and 
tackle  were  brought  into  requisition.  To  draw  the  rope  through 
the  hole  in  the  lower  end  of  the  tank,  and  there  ftisten  the  end  of 
it,  it  was  necessary  for  some  one  or  more  of  those  engaged  in  the 
work  to  occupy  a  place  over  the  hole  in  the  floor;  and,  to  enable  that 
to  be  done,  the  plank  was  picked  up,  and  placed  over  it,  by  the  fore- 
man. The  plaintiff  and  two  other  workmen,  including  him, 
were  standing  upon  it,  at  work  securing  the  end  of  the  rope.  The 
fourth  man  (Patterson)  stepped  upon  the  plank.  It  brolce,  and  the 
plaintiff,  with  some  others,  fell  about  18  feet  to  the  bottom  of  the 
building,  and  was  injured.  It  was  a  hemlock  plank,  nine  feet  long, 
one  foot  wide,  and  two  inches  thick.  It  was  so  smeared  with  dust 
or  dirt  ae  to  conceal  its  defective  quality  from  observation.  The 
plank  was  brought  into  requisition  as  an  expedient,  for  the  time 
being,  in  the  performance  of  the  work  of  setting  the  tank  in  its 
place.  There  were  other  planks  about  there,  which  the  men  might 
have  used  as  the  means  of  strengthening  the  support,  if  they  had 
chosen  to  do  so.  The  floor  was  a  safe  place  to  work.  The  hole  Wfw 
rendered  dangerous  only  by  want  of  care  to  avoid  falling  through 
it.  And  so  far  as  it  was  necessary,  for  the  accomplishment  of  the 
work,  to  get  over  it,  the  means  were — in  the  plank  lying  about— 
there  to  give  safety  and  protection  from  danger.  In  such  case  it 
would  seem  that  the  act  of  making  use  of  the  appliances  for  such 
purpose  is  within  the  details  of  the  work,  and  that  of  the  employ^, 
rather  than  of  the  master  or  his  representative.  Hogan  v.  Bmith, 
125  N.  Y.  774,  26  N.  E.  742;  Cregan  v.  Marston,  126  N.  T.  568,  37 
X.  E.  962. 

The  fact  that  the  employ^  who  placed  the  plank  over  the  hole  in 
the  floor  was  foreman  in  the  work  has  no  particular  siguiflcance 
5pon  this  question.  Whether  an  act  or  omission  having  relation 
^  to  the  service  of  the  employ^  is  that  with  which  the  master  is 
chargeable  is  dependent  upon  the  nature  of  it,  and  not  upon  the 
grade  in  the  service  of  the  person  whose  act  or  default  may  come  in 
question  betwe^  the  master  and  an  employ^  The  relation  of  the 
foreman  to  the  other  workmen  was  that  of  coemploy^  except  as  to 
such  acts  performed  by  him  as  were  embraced  in  the  duties  of  the 
defendant.  Loughlin  v.  State,  105  N.  Y.  159, 11 N.  E.  371;  CuUen  r. 
Norton,  126  N.  Y.  1,  26  N.  E.  905.  The  line  of  distinction  may  seem 
narrow  between  some  cases  where  liability  has  and  has  not  been 
sustained,  founded  upon  the  relation  of  master  or  coemployd  to  the 
causes  which  were  the  subject  of  complaint.  In  Hogan  v.  Smith 
the  plaintiff  sought  to  recover  on  the  alleged  ground  that  the  de- 
fendant had  neglected  to  furnish  a  safe  |dace  for  the  jdaintiff^  in- 
testate to  do  the  work  required  of  htm  in  the  sen'ic&  The  coart 
h^d  that  the  omission  of  the  employ^  to  make  use  of  the  materials 
and  means  at  hand  for  their  own  safety  was  their  fanlt,  and  not 
that  of  the  defendant,  and  that  it  was  their  privilege  and  duty  to 
use  the  means  and  materials  to  do  the  work  in  their  own  way.  And 
such  was  the  doctrine  upon  which  was  determined  Cr^n  t. 
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Marston,  where  the  death  of  the  plaintiff's  intestate  was  caused  by 
the  continued  use  of  a  rope  attached  to  a  derrick,  after  it  had  become 
80  worn  as  to  be  unsafe,  while  there  were  other  ropes  from  which  they 
might  have  taken  one  to  supply  its  plac&  It  was  held  that  it  was 
in  the  details  of  their  duty  to  note  the  wear  of  the  rope,  and,  by  ob- 
servation, to  ascertain  when  its  condition  became  such  as  to  require 
the  substkution  of  another,  for  the  safety  and  etUciency  of  the  service. 

The  sevwal  cases  cited  by  the  plaintiff's  counsel  niay,  in  support 
of  those  before  mentioned,  be  distiugnished  from  them.  In  Ben- 
zing  V.  Steinway,  101  N.  Y.  547,  5  N,  E.  449,  the  defective  platform 
was  provided  for  the  work  in  view ;  and  the  plaintiff  was  called  from 
his  other  service  to  perform,  upon  the  platform,  some  work  not  in 
the  line  of  his  general  employment  It  was  held  the  defective  condi- 
tion of  the  platform,  which  caused  the  plaintiff's  injury,  was  charge- 
aide  to  the  negligence  of  the  defendant,  although  it  waa  placed  there 
by  another  in  his  service.  In  Kranz  v.  Railway  Co,,  1^  N.  T.  1, 
25  X.  E.  206,  the  plaintiff's  intestate,  an  employ^  of  the  defendant, 
by  direction,  entered  a  trench  which  had  been  opened,  to  clean  out 
underground  water  pipe;  and  while  doing  it  the  earth  caved  in,  caus- 
ing his  death.  It  was  held  that  the  defendant  owed  him  the  duty 
of  providing  him  a  reasonably  safe  place  to  p^orm  the  work  he  was 
directed  to  do,  and  that  he  had  the  right  to  assume  that  it  bad  been 
made  reasonably  safe  BimllRr  to  Uils  was  the  case  of  Wanna- 
maker  t.  City  of  Bochester  (Sup.)  17  N.  Y.  Bapp.  321;  Id.,  137  N.  Y. 
529,  33  N.  E.  336.  •  In  McLean  v.  OU  Co.  (Sup.)  21  N.  Y.  Supp.  874, 
the  defective  scaffold  on  which  the  plaintiff  was  at  work  when  it 
fell,  causing  his  injury,  was  erected  by  carpenters  in  the  service  of 
defendant  preparatory  to  the  work  in  which  the  plaintiff  was  en- 
gaged at  the  time  it  gave  way.  In  none  of  those  three  cases  was 
preparation  of  the  places  for  tihe  work  to  be  done  within  the  details 
of  the  service  in  which  the  persons  who  suffered  the  conseqaences 
of  the  defective  and  unsafe  oondltionB  were  engaged.  A  like  princi- 
{de,  ia  some  phases,  is  that  upon  which  the  ot^er  cases  cited  on  the 
part  of  the  plaintiff  were  determined.  Pantzar  t.  Mining  Co.,  99 
N.  Y.  368,  2  N.  E.  24;  Bushby  v.  Railroad  Co.,  107  N.  Y.  374, 14  N.  E. 
407.  The  present  case  is  distinguished  from  those  where  the  master 
tias  been  held  liable  to  his  employ^  for  not  furnishing  a  i-easonably 
safe  place  for  him  to  work,  in  the  fact  that  the  plank  which  gave  way 
was,  in  the  use  made  of  it,  an  instrumentality  employed  at  the  time 
in  and  ot  the  work  bdng  performed,  and  as  part  of  it  The  place 
of  tlK  service  was  in  the  building,  upon  the  second  floor  of  it,  which 
was  safe.  The  means  used  to  perform  it  were  those  appropriated 
by  the  employes  as  such.  Butler  v.  Townsend,  126  N.  Y.  105,  26  N. 
E.  1017.  And  the  defendant,  having  furnished  sufiicient  help, 
with  materials,  for  the  work,  was  not  responsible  for  the  use  made 
of  them,  or  for  the  negligence  of  any  of  them  engaged  in  its  perform- 
ance. The  fault  was  theirs,  or  that  of  some  one  or  more  of  their 
coemploy^  Hussy  v.  Coger,  112  N.  Y.  614,  20  N.  E.  556;  CuUen  v. 
Norton,  126  K,  Y.  1.  26  N.  E.  905. 

It  is  urged  with  some  force  that  as  Patterson,  the  defendant's 
superintendent  directed  the  plaintiff  to  go  upon  the  plank,  which 
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resulted  in  his  injury,  the  defendant  is  chargeable  with  the  conse- 
quences; and,  in  support  of  that  proposition,  ref^nce  is  made  to 
McGovern  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E.  373,  and  McCamp- 
bell  V.  Steamship  Co.,  09  Hun,  131,  23  N.  Y.  Snpp,  477.  In  the  former 
of  these  cases  the  plaintiff's  intestate,  having  been  directed  to  do  so 
by  the  defendant's  superintendent,  went  into  a  grain  elevator,  to 
clean  it  out,  upon  the  assumption  that  the  grain  had  been  dischai^ed 
from  it  While  he  was  tliere,  some  of  the  grain,  which  had  become 
heated,  thus  rendered  cohesiTe,  and  adhered  to  tlie  elevator,  came 
down  upon  the  plaintiff's  intestate,  causing  his  death.  The  place  in 
which  he  was  directed  to  perform  the  work  was,  for  that  reason, 
unsafe;  and  the  court  held  that  Inasmuch  as,  by  the  exercise  of  care 
on  the  part  of  the  defendant,  the  condition  in  that  re^>ect  may  have 
been  ascertained,  the  question  of  its  negligence  was  for  the  jury.  In 
that  respect  the  defendant  was  clearly  chai^eable  with  the  direction 
of  its  snperintendent  to  the  intestate.  In  the  McCampbell  Case 
there  was  a  defective  condition  or  situation  of  a  skid  extending 
from  the  defendant's  vessel  to  the  dock,  making  a  slide,  on  which  the 
I^aintiff  was  employed,  and  directed  by  the  defendant's  superintend- 
ent to  remove  the  cargo  from  the  ship  by  meiuis  of  a  truck.  In  the 
attempt  to  do  this,  the  plaintiff,  by  reason  of  the  defective  connection 
of  the  skid  with  the  dock,  was  injured.  And  it  was  held  that  the 
place  where  he  was  put  to  do  the  work  was  unsafe  and  the  danger 
one  which  he  did  not  assume.  It  may  be  observed  that  those  places 
were  unsafe,  and  the  conditions  which  made  them  so  were  not  pro- 
duced in  the  progress  of  the  work  in  which  the  injured  ^ploy^ 
were  engaged,  and  not  a  detail  of  their  service  in  its  performance 
And  .although  Patterson  was  the  alter  ego  of  the  defendant,  in  the 
present  case,  in  doing  whatever  that  relation  required,  his  grade  in 
the  sen'ice  of  the  defendant  was  dependent  upon  that  in  which,  for 
the  time  being,  he  was  engaged.  When,  therefore,  be  was  at  work 
with  the  others,  at  the  time  in  question,  he  was  a  coemploy^;  and 
his  contribution,  by  his  acts  and  direction,  in  tlie  details  of  the 
work,  were  not  those  of  the  master,  or  for  which  the  latter  was  re- 
sponsible to  those  who  were  engaged  there  with  him  in  its  perform- 
ance. Crispen  v.  Babbitt,  81  N.  Y.  516;  Collen  v.  l^orton,  126  N. 
Y.  1,  26  N.  E.  905.  If  these  views  are  correct,  it  follows  that  to 
whatever  negligence  the  injury  to  the  plaintiff  may  have  been  at- 
tributable, it  was  that  of  the  coemploy^,  or  some  one  or  more  of 
them,  and  was  within  the  hazards  assumed  by  him  in  the  service. 

With  a  view,  as  is  said,  of  showing  that  the  foreman  was  incom- 
petent for  the  position  assigned  to  him,  a  witness  was,  by  the  f^in- 
tifTs  counsel,  asked,  "Did  you  observe  his  nuumer  of  doing  work?'' 
The  e^dence  was  excluded,  and  exception  was  taken.  It  may  be 
that  the  ruling  was  made  upon  the  ground  that  no  such  defense  was 
alleged  in  the  answer,  as  that  was  a  specific  gmund  of  the  objection ; 
but,  however  that  may  be,  the  man  Sehoenfilder  was,  in  this  work, 
and  at  the  time  in  question,  acting  in  the  capacity  of  a  coemploy^ 
merely;  and  there  was  no  purpose,  indicated  in  the  e\idence  offered, 
to  prove  anything  affecting  his  condition,  character,  or  habits, 
which  rendered  him  unfit  for  service,  or  prejudicial  to  his  relation 
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as  such  coemploy^  It  therefore  seems  that,  wfthout  reference  to  Hhe 
qnestion  of  pleading;  the  plaintiff  was  not  prejudiced  by  the  ex- 
clusion of  the  evidence.  "So  other  question  requires  con^deration. 
The  Older  should  be  affirmed.    All  concur. 

(76  Hun,  601.)  ' 

THOMAS  T.  GRAND  VIEW  BEACH  E.  CO. 

(Supreme  Court,  General  Term,  Fifth  Department.   April  12,  ISfti.) 

L  EqniTT— JuBiSDrcTiON— ADEQtTATE  Kbhbdt  at  Lav. 

An  action  in  equity  will  not  lie  to  restrain  tlie  operation  of  a  railroad 
ci'Dstnicted  over  plaintiff's  land  without  his  cunscnt,  unless  be  has  Buf- 
fered damages  by  the  entry  on  and  use  made  of  the  pi-emlses,  which  he 
cuuld  not  recover  in  ejectment 
S.  SaMK— Pj.eadino. 

The  objection  that  plaintiff  In  an  equitable  action  has  an  adequate 
remedy  at  law  Is  not  available  unless  pleaded. 

Appeal  from  special  term,  Monroe  county. 

Action  by  George  W.  Thomas  against  the  Grand  View  Beatli 
Bailroad  Company  to  restrain  defendant  from  maintaining  and 
operating  Its  railroad  on  plaintifTs  land  and  far  damages.  From 
a  judgment  dismissing  the  complaint,  pliiintiff  appeals,  and  from 
80  much  of  the  judgment  as  determined  that  plaintiff  is  the  owner 
of  the  premises  described  in  the  complaint,  d^endant  appeals.  Be- 
rersed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIB^  HAIGHT,  and 
BRADLEY,  JJ. 

John  Desmond,  for  appeUant. 
John  D.  Lynn,  for  respondent. 

BRADLEY,  J.  The  facts  as  found  by  the  court  are  that  in 
April,  1891,  the  defendant  went  upon  the  plaintiff's  premises,  and 
there  coostmcted  its  electric  railroad  without  the  consent  <k  the 
plaintiff;  that  in  May  following  the  defendant  begun,  and  has 
since  continued,  the  operation  of  the  railroad,  by  running  a  motwr 
ear  and  one  or  two  cars  attached  thereto;  and  that  it  will  con* 
tinoe  to  do  so  unless  compelled  to  desist  therefrom.  These  find- 
ings of  fact  were  warranted  by  the  evidence.  And  as  eonclusiona 
of  law  the  court  determined  that  the  entry  of  the  defendant  upon 
the  plaintiff's  land  was  unlawful;  that  for  the  injuries  occasioned 
by  sndi  entry,  use,  and  occupation  of  .it  by  the  defendant  the 
plaintiff  has  an  adequate  remedy  at  law,  and  tben^ore  Is  not  enti- 
tled to  maintain  his  action  for  injunction  relief;  and  that  the 
complaint  should  be  dismissed,  unless  the  plaintiff  so  amends  his 
complaint  as  to  convert  the  action  into  one  for  relief  at  law.  This 
the  plaintiff  did  not  elect  to  do,  and  judgment  dismissing  the  com- 
plaint was  entered  as  directed.  The  general  rule  is  that  a  court 
of  equity  will  not  entertain  jurisdiction,  when  the  question  is  prop- 
erty raised,  in  a  case  where  there  is  an  adequate  remedy  at  law. 
There  are,  however,  to  this  rule  some  exceptions,  within  wliich 
are  cases  where  equitable  rdief  is  necessary  to  nrevent  irreparable 
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injury  or  the  multiplicity  of  suitB.  MeHenry  v.  Jewett,  90  N.  Y. 
68;  Thomas  v.  Protective  Union,  121  N.  Y.  45,  24  N.  E.  24;  Corn- 
ing V.  Factory,  40  N.  Y.  191;  Wheelock  v.  ^'oonan,  108  N.  Y.  179, 
15  N.  B.  67.  An  inquiry  ig  whether  or  not  the  plaintiff's  case 
comes  within  the  exception.  He  could  maintain  action  of  tres- 
imss  against  the  defendant  to  recover  damages  sustained  up  to 
the  time  of  its  commenc^ent,  but  the  trrapass  would  be  continued 
if  the  defendant  persisted  in  thereafter  maintaining  and  operat- 
ing its  railroad  there,  and  the  plaintiff,  for  his  indemnity,  might 
be  required  to  bring  suits  from  time  to  time.  Such  was  the  situ- 
ation in  Wheelock  r.  Koonan,  supra.  In  such  case,  unless  there 
be  some  other  adequate  and  ample  remedy  at  law,  it  would  be 
a  proper  one  for  the  exercise  of  equitable  jurisdiction,  where  com- 
plete relief  could  be  awarded,  as  justice  between  the  parties  should 
require.  I^ch  t.  Railway  Co.,  129  N.  Y.  274,  29  N.  E.  315.  The 
railroad  in  question  was  constructed  of  ties  in  the  usual  manner, 
and  for  the  purpose  of  its  use  and  operation  tiie  defendant  had 
the  pmsession  of  the  land  on  which  it  was  constructed.  The  plain- 
tiff therefore  may  maintain  ejectment  to  recover  the  possession  of 
his  land  so  appropriated  (Carpenter  v.  Bailroad  Co.,  24  N.  Y.  656; 
Wager  v.  Bailroad  Co.,  25  N.  Y.  526);  and  in  such  action  the 
.plaintiff  would,  on  recovery,  be  entitled  to  recover  damages  for 
withholding  the  property  and  the  rents  and  profits  or  value  of 
the  use  and  occupation,  formerly  known  as  "mesne  jK-ofits"  (Code 
OIt.  Proc.  §§  1496,  1497,  1631),  by  inserting  proper  allegations  for 
the  purpose  in  the  complaint  (lamed  t.  Hudson,  57  N.  Y.  151; 
Olason  T.  Baldwin,  56  Hun,  326,  9  N.  Y.  Supp.  G09;  Wallace  v. 
Berdell,  101  N.  Y.  13,  3  N.  E.  769).  Whatever  the  fact  may  be 
in  that  respect,  it  does  not  appear  that  the  plaintiff  has  suffered 
any  damages  by  the  entry  and  use  made  of  the  premises  by  the 
defendant  other  than  such  as  might  be  recovered  in  an  action  of 
ejectment.  In  Henderson  v.  Railroad  Co.,  78  N.  Y.  423,  which 
was  an  action  in  equity,  damages  for  injuries  resulting  to  the 
plaintifFs  property  outside  of  the  premises  upon  which  the  railroad 
was  constructed  were  included  in  those  claimed  to  have  been  suf- 
fered by  him  for  reasons  there  alleged.  And  in  Lynch  t.  Rail- 
way Co.,  129  N.  Y.  274,  29  N.  E.  315,  was  the  like  claim  for  dam- 
ages, and  it  may  be  supposed  that  the  plaintiff  there  had  no  title 
in  the  fee  of  the  street  where  the  railroad  was  constructed;  but 
his  easements,  having  relation  to  his  adjacent  premises  interfered 
with  by  the  construction  ^and  operation  of  the  elevated  railroad, 
were  tiiose  of  light,  air,  and  access,  and  thus  the  beneficial  use  of 
his  prmises  was  impaired,  and  their  value  d^reciated.  If  it  be 
assumed  that  the  plaintiff  had  an  adequate  and  complete  remedy 
at  law  by  action  of  ejectment,  the  further  question  arises  whether 
the  objection  was  so  raised  as  to  make  it  available  to  the  defend- 
ant It  is,  of  course,  unnecessary  to  plead  it  as  a  defense  in  a 
case  where  there  is  no  support  for  equitable  relief  in  the  facts 
alleged,  Hawes  v.  Dobbs,  137  N.  Y.  4(i5-470,  33  N.  E.  560.  In 
the  present  case  it  was  within  the  power  of  the  court  to  grant 
equitable  reli^  ujjpn  the  facts  alleged  in  the  complaint  and  proved 
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on  the  trial ;  and  in  such,  case  tlie  rule  seemg  now  well  settled  that 
the  fact  that  the  plaintiff  has  an  adequate  remedy  at  law  is  a 
defense  which  must  be  pleaded,  to  enable  the  defendant  effectu- 
ally to  raise  the  objection.  Town  of  Mentz  v.  Cook,  108  N.  Y. 
504,  15  N.  E.  541;  Ostrander  v.  Weber,  114  N.  Y.  95,  21  N.  E. 
112;  Buffalo  Stone  &  Cement  Ga  v.  Delaware^  etc.,  B.  Co.,  130 
N.  Y.  152,  29  K  E.  121;  Watts  T.  Adler,  130  N.  Y.  646,  29  N.  E. 
131;  Williameburgh  Sav.  Bank  v.  Town  of  Solon,  136  N.  Y.  465- 
474,  32  N.  E.  1058;  Dudley  T.  Congregation,  138  N.  Y.  451-460, 
34  N.  E.  281;  Center  v.  Weed,  63  Hun,  500-563,  18  N.  Y.  Supp. 
554;  Weaver  v,  Haviland,  68  Hun,  377-381,  22  N.  Y.  Supp.  1012; 
O'Brien  v.  McCarthy,  71  Hun,  427,  24  N.  Y.  Supp.  1108.  This 
was  not  done  by  the  answer.  The  trial  court  was  permitted  by 
the  evidence  to  find,  as  it  did,  the  fact  in  support  of  that  portion 
of  the  judgmeat  from  which  the  defendant's  appeal  is  taken.  The 
judgment  should  l>e  reversed,  and  a  new  trial  granted;  costs  to 
■abide  the  final  award  of  costs.    All  concur. 


4JG  Huu,  5<!T.) 

In  re  GRANT'S  ESTATE. 

In  re  TEED.    In  re  NEW  YORK  BAPTIST  UNION. 

(Supreme  Goort,  General  Term,  Flftli  Department    April  12,  1894.) 

WiLU — LEGATEEa— Value  of  Remainder  in  Personalty. 

Where  testator  gave  the  use  of  bis  estate  to  his  widow  for  life,  re- 
mainder to  religious  societies  which,  by  Laws  1860,  c.  300,  conld  not  take 
under  the  bequest  more  than  one-half  the  value  of  the  estate  as  of  the 
time  of  testator's  death,  and  the  value  of  such  half  Interest  Is  not  asc^ 
tolned  until  after  the  widow's  death,  the  amount  of  the  profits  actually 
received  by  the  widow  will  t>e  considowd  In  estimating  such  value. 

Appeal  from  sarrogate's  court,  Chautauqua  county. 

Judicial  settlemeuit  of  the  accounts  of  Frank  A.  Teed,  as  adminis- 
trator with  the  will  annexed  of  Louis  B.  Grant,  deceased.  From  a 
decree  settling  the  accounts  of  the  administrator  and  directing  dis- 
trifoution,  the  New  York  Baptist  Union  for  Ministerial  Education 
appeals.  Modified. 

Argued  before  DWIOHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRAD- 
LEY, JJ. 

Marsrans  H.  Briggs,  for  appellant. 
George  Barker,  for  respondent 

BRADLEY,  J.  The  testator,  Louis  B,  Grant,  died  May  16,  1884, 
leaving  his  will,  which  was  admitted  to  probate.  By  it  he  gave  to 
his  wife  his  household  famlture,  and  devised  and  bequeatiied  to 
her  the  use  of  his  estate,  real  and  personal,  during  her  life.  He 
gave  to  his  brother,  Henry  D.  Grant,  an  annuity  of  $100  from  and 
after  the  death  of  his  wife.  He  gave  to  the  Cook  Academy  an  en- 
dowment of  f 1.000,  payable  in  one  year  after  the  death  of  his  wife- 
He  devised  and  bequeathed  to  the  is^ew  York  Baptist  Union  for  tlie 
Endowment  of  the  Rochester  Theological  Seminary  all  the  residue 
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and  remainder  of  his  estate,  real  and  personal,  and  chained  such 
Baptist  Union  with  the  expense  of  taking  care  of  his  cemetery  lot 
in  Fredonia,  N.  Y.  His  wife  survived  him,  and  died  intratate  Feb- 
ruary 6,  1887.  His  brother,  Henrj%  did  not  survive  her.  A  pri« 
decree  of  the  surrogate  settling  the  .iccounts  was  on  review  reversed, 
and  resettlement  directed.  50  Hun,  63,  12  N.  Y.  Supp.  642.  The 
controversy  now  has  relation  only  to  the  personal  estate.  The  two. 
institutions  mentioned  in  the  will  can  take  only  one-half  in  value,  as 
of  the  time  of  the  death  of  testator,  of  the  estate.  Laws  18ti0,  c.  360.* 
The  value  of  the  personal  estate,  as  represented  by  the  inventoiy  and 
appraisal  made  after  his  death,  was  $20,896.67,  to  which  may  be 
added,  for  that  was  not  included  in  the  appraisal,  $272.89;  making, 
together,  $21,160.56.  There  was  no  judicial  settlement  completed 
during  the  life  of  the  widow,  to  whom  letters  testamentary  were 
issued.  The  debts  of  the  testator  as  of  the  time  of  his  death  amount- 
ed to  $6,977.52,  the  expenses  of  the  proceedings  had  for  the  ac- 
counting as  allowed  were  $1,821.02,  and  the  interest  received  by 
the  widow  upon  the  pei'soual  assets  amounted  to  $2,642.04.  In  the 
settlement  made  by  the  deuree  of  the  surrogate  the  appellant  was 
allowed  the  benefit  of  the  interest  upon  one-half  of  the  net  value  of 
the  personal  projierty  from  the  time  of  the  death  of  the  testator 
to  that  of  the  widow.  The  sum  for  interest  so  allowed  was  less 
than  half  the  amount  of  the  interest  so  received  by  her  during  that 
time.  Upon  this  fact  arises  one  question  presented  for  considera- 
tion. To  ascertain  what  the  personal  property  was  worth  at  the 
time  of  the  death  of  the  testastor,  the  value  of  the  life  estate  in  it 
which  succeeded  his  death  must  be  measured.  If  it  had  not  ter> 
minated  when  the  division  was  sought,  it  would  have  been  de- 
termined by  a  certain  known  method  of  measurement  This  was 
well  illustrated  by  Judge  Earl  in  Hollis  v.  Seminary,  05  N.  Y.  16C. 
But,  as  the  life  estate  had  ended,  there  was  no  occasion  to  do  more 
than  to  make  it  appear  what  in  fact  was  its  value.  In  such  case,  if 
nothing  appeared  to  the  contrary,  the  intei-est  upon  the  value  of  the 
personal  estate  so  held  would  prima  facie  represent  it  Here  the 
fact  appears  that  the  amount  of  interest  received  by  the  widow 
upon  the  personal  assets  waa  greater  than  the  interest  upon  the 
value  of  the  perscmal  estate  remaining  after  deducting  the  debts 
and  expenses  as  the  computation  was  represented  by  the  decree  at 
the  Bun-ogate.  The  interest  so  received  by  her  issued  out  of  the 
personal  estate  which  came  to  her  use,  and  the  amount  thus  by  her 
derived  from  it  during  her  life  should  be  treated  as  the  value  of  the 
life  estate,  and  the  institutions  should  have  the  benellt  of  one-half 
of  it,  to  realise  one-half  of  the  personal  estate  of  the  testator  as  of  the 
time  of  his  death. 

'  Lnws  18G0,  c.  SfiO,  §  1,  provides  as  followa:  "No  person  having  a  husband, 
wifp,  rhlld  or  parent,  shall,  by  his  or  her  last  will  and  testament,  devise  or 
bequeath  to  any  benevolent,  charitable,  literary,  scientific,  rellplous  or  mla- 
slonary  society,  association  or  corporation.  In  trust  or  otherwise,  more  than 
one-half  part  of  his  or  ho:  estate,  after  the  payment  of  his  or  hex  debts 
(atw|  Huch  devise  or  bequest  shall  be  valid  to  the  extent  of  one-half,  and  no 
more).'' 


Sup.  Ct.] 


IN  RE  grant's  ESTATK. 


205 


It  is  ui-ffed  OD  the  part  of  the  appellant  that  the  inventory  before 
mentioned  as  made  determines  the  value  of  the  personal  property 
«t  'the  time  of  the  testator^s  death,  because,  as  it  ia  insisted,  there  is 
no  satistacttny  evidence  to  the  contrary.  It  may  be  true  that  an 
inventoiy  r^ularly  made,  as  this  was,  is  prima  ^cie  correct  in  re- 
spect to  value  aa  well  as  quantity  of  the  property.  Stewart* s  Appeal, 
110  Fa.  St  410,  C  AtL  321.  In  the  present  case  it  concededly  ap- 
peared on  the  accounting  that  ot  the  accounts  and  claims  in  the 
inventory  there  were  those  amounting  to  f2,804.0U  uncollected  and 
uncollectible;  and  while  the  proceeding  for  settling  the  accounts  in 
which  this  was  made  to  appear  was  instituted  nearly  two  years 
after  the  death  of  the  widow,  it  may  be  observed  that  such  then 
d^ciency  In  value,  in  view  of  the  nature  of  the  accounts  and  cireum- 
stauces  which  may  be  inferred,  furnished  some  evidence  of  their 
available  value  as  of  the  time  of  the  death  of  the  testaitor,  and  they 
should  be  treated  as  having  no  such  value  at  that  time.  The  result 
of  tluse  views  Is  that  the  two  institutions  should  hare  of  the  personal 
estate  |6,104.97,  instead  of  f 5,974.59,  as  determined  by  the  decree; 
and,  after  deducting  the  $1,000  to  which  the  Cook  Academy  is  en- 
titled, there  remains  for  the  appellant  |5,104.97,  to  which  should 
be  added,  for  taking  care  of  the  cemetery  lot  before  mentioned,  the 
sum  of  f  50,  agreed  upon  by  the  parties  fbr  that  purpose,  making,  to- 
gether, $5,154.97. 

It  is  also  urged  that  the  appellant  is  entitled  to  interest  upon 
its  share  in  the  personal  estate  from  the  time  of  the  death  of  widow 
until  that  of  the  former  decree,  November  25,  1889.  No  reason  for 
this  seems  apparent  upon  the  facts  in  the  record.  It  apjwars  that 
some  time  prior  to  October,  1885,  the  widow,  as  executrix,  instituted 
proceedings  before  the  surrogate  for  a  judicial  settlement  of  her 
accounts,  and  this  proceeding  does  not  seem  to  have  been  fully 
concluded;  that  after  her  death  the  administrator  of  her  estate,  in 
May,  18S7,  instituted  proceedings  for  the  judicial  settlement  of  his 
accounts,  which  resulted  in  the  decree  of  the  surrogate  directing 
him  to  hand  over  to  the  administrator  with  the  wiU  annexed  of 
Louis  B.  Grant,  deceased,  all  the  personal  estate  of  the  latter  which 
came  to  his  hands,  and  any  moneys  he  had  received  thereon.  He 
did  so,  and  this  included  substantially  all  the  personal  estate  left 
by  him,  and  it  was  the  subject  of  the  accounting  in  question.  This 
estate  consisted  mainly  ot  choses  in  action,  and  any  intei"est  which 
iiad  accumulated  and  been  uncollected  was  in  the  pjoperty  so  de- 
livered to  the  representative  of  the  testator,  and  became  the  subject 
M  the  judicial  settlement  finally  made  by  the  sum^te,  and  what- 
ever was  collected  by  the  tatter  went  into  his  account  soon  after 
presented  on  application  tor  judicial  settlement,  which  was  finally 
determined.  The  proceedings  occupied  some  time.  No  satisfactory 
reason  appears  for  allowing  interest  under  the  circumstances  after 
the  time  of  the  death  of  the  widow.  The  estate,  after  that  time, 
was  subject  to  no  use.  The  right  and  duty  then  arose  to  have  the 
estate  settled,  and  its  proceeds  distributed;  and  during  that  period 
any  appropriation  of  it  or  its  proceeds  or  income  for  any  purpose 
other  than  its  preservation  was  not  legitimately  permissible.  These 
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views  lead  to  the  conclnsion  that  the  surrogate's  decree  should  be 

BO  modified  as  to  award  to  the  appellant  from  the  personal  estate^ 
the  sum  of  fSjlSi-g?,  and  as  to  reduce  accordingly  the  amount  di- 
rected by  the  decree  to  be  paid  therefrom  to  the  respondent  Silas 
Forbes,  as  administrator,  etc.,  of  Julia  A.  F.  Grant,  deceased,  and 
that  such  other  modiiication  only  of  the  decree  be  made  as  may  be 
necessary  to  conform  it  to  that  before  mentioned,  vtith  costs  to  the 
appellant,  payable  out  of  the  entire  fund  which  is  the  subject  ot  the 
division  between  the  parties,  and  derivable  from  the  personal  estate 
of  the  testator. 


(7«  Hun,  540.) 

DORR  T.  BECK,  Sheriff,  et  at 
<Supreme  Court,  General  Term,  Fifth  Dcpnrtment    April  12,  1891^) 

1.  FraL'DUI-EST  C0KTKYAKCK8— RiOHTB  OP  PURCHASER. 

The  title  of  a  purchaser  for  value  Is  not  affected  by  the  fact  that  Id 
making  the  sale  the  seller  intended  to  defraud  his  ct^ltcm,  naless  the 
purchaser  was  aware  of  the  fraudulent  Intent 

8,  Dam AOGB— Evidence. 

In  an  action  to  recover  goods  seized  under  execution  against  a  third  per- 
son it  Is  competent  to  ask  plaintiff  as  a  witness  what  was  the  fair 
market  value  of  the  gooda  at  the  time  of  the  levy,  as  such  question  did 
not  necessarily  call  for  the  retail  value  of  the  goods,  which  embraced  un- 
certain or  Indefluite  profits  in  the  future. 

Appeal  from  judgment  on  report  of  reXeree. 
.  Action  by  S.  Hobart  Dorr  jigainst  August  Beck,  as  sheriff  of 
Erie  county,  Frank  S.  Hubbard,  and  Charles  Hubbard.  There 
was  a  judgment  in  fovor  of  plaintiff,  and  defendants  appeoJ. 
Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRAD- 
LEY, JJ. 

F.  M.  Inglehart,  for  appdlanta 
William  J.  Cramer,  for  respondent. 

BHADLET,  J.  The  defendant  Beck,  as  sheriff,  by  virtue  of  an 
execution  issued  upon  a  judgment  in  favw  of  the  other  defendants 
against  one  Charles  Skinner,  levied  upon  the  goods  in  question, 
and  afterwards  sold  them  at  the  instance  of  the  other  defendanta 
The  property  consisted  of  a  stock  of  goods  and  fixtures  fn  a  drug 
store,  at  the  time  of  the  levy  in  the  possession  of  the  plaintiff,  who 
was  engaged  In  the  business  of  selling  the  goods  at  retail.  Skinner, 
having  been  the  former  owner,  had  carried  on  the  business  there 
until  two  days  before  the  levy  was  made.  He  then  sold  out  to  the 
plaintiff.  The  defense  is  mainly  founded  on  the  charge  that  the 
sale  to  the  plaintiff,  and  the  purchase  by  him,  were  made  with  the  in- 
tent to  defraud  the  creditors  of  Skinner.  The  referee  found  other- 
wise, and  his  eonduuon  in  that  respect  was  supported  by  the  evi- 
dence. The  fact  that  the  defendants  Hubbard  were  proceeding  to 
judgment  against  Skinner,  and  recovered  it  two  days  after  he  made 
the  sale,  is  some  evidence  of  intent  on  the  i>art  of  the  latter  to  hinder, 
delay,  or  defraud  his  creditors  by  his  sale  made  of  the  property:  and. 
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if  the  question  had  rested  wholly  upon  hia  purpose,  the  referee  would 
iiave  been  fairly  justified  in  finding  the  fact  of  such  intent  in  sup- 
port of  the  levy  and  sale.  But,  whatever  may  have  been  the  design 
uf  Skinny  in  disposing  the  property,  good  faith  on  the  part  of  the 
plaintiff  in  making  the  purciiase  and  paying  the  consideration 
would  give  protection  to  him  and  hU  title,  as  pntchaser.  The 
purchase  price  was  f2,000.  He  at  the  time  paid  |500,  and  assumed 
an  indebtedness  of  Skinner  for  the  goods,  amounting  to  |1,500,  and 
substituted  his  own  notes,  with  his  mortgage  to  the  creditor,  in 
place  of  those  before  held  against  Skinner.  There  Is  no  evidence 
tending  to  prove  that  the  plaintiff  had  any  knowledge  of  the  indebt- 
edness of  Skinner  to  the  defendants  Hubbard,  or  of  any  action 
pending  to  recover  it,  at  the  time  of  the  purchase;  but  there  was 
evidence  which  permitted  the  conclusion  that  he  had  no  such  knowl- 
edge or  information,  and  that  he  ndther  knew  nor  believed  that 
the  sale  was  intended  by  fikinner  to  defraud  his  creditors.  The 
price  he  paid,  and  undertook  to  pay,  for  the  property,  was  e(|ua]  in 
amount  to  its  fair  value.  Upon  the  evidence,  in  view  of  the  findings 
of  the  referee,  it  must  be  assumed  that  the  plaintiff  was  a  purchaser 
in  good  faith,  for  value;  and  therefore  his  title  was  effectual  to 
support  his  action  for  relief  against  the  defendants.  Jaeger  v. 
Kelley,  52  N.  Y.  274;  Starin  v.  Kelly,  88  N.  Y.  418;  Stearns  v.  Gage, 
79  N.  Y.  102;  Parker  v.  Conner,  93  N.  Y.  118;  ZoeUer  v.  Kiley  Co.,  100 
N.  Y.  102, 2     E.  388;  Bush  v.  Roberts,  111  N.  Y.  278, 18  K.  E.  732. 

The  facts,  as  fonnd  by  the  referee,  were  pennitted  by  the  evidence,, 
and  no  consideration  of  any  of  the  exceptions  to  them  is  required. 
It  is,  however,  urged  that  he  erred  in  some  rulings  admitting  evi- 
dence on  the  trial. 

When  the  plaintiff,  as  a  witness,  was  asked  to  Estate  what  was 
the  fair  market  valne  of  the  property  at  the  time  of  the  levy  and 
sale  by  the  sheriff,  the  objection  was  taken  that  it  was  not  the  proper 
measnre  of  damages.  The  objection  was  overruled,  and  defendant 
excepted.  If  the  e\idence  so  offered  was  to  prove  the  value,  at 
retail  prices,  of  the  goods,  as  claimed  by  the  defendants,  its  reception 
was  enor.  Wehle  v.  Haviland.  69  N.  Y.  448.  But  such  was  not 
neressarily  the  import  of  the  question  which  the  witness  was  called 
upon  to  answer;  and,  if  it  had  subsequently  appeared  that  such  was 
the  effect  of  the  evidence  given  by  him,  a  motion  could  properly 
have  been  made  to  strike  it  out  The  measure  of  damages  was  the 
valne  of  the  property  at  the  time  referred  to  in  the  question,  and 
it  cannot  be  assumed  that  he  could  or  did  include  in  his  answer 
anything  beyond  its  then  value.  The  retail  prices  would  necessarily 
embrace  uncertain  or  indefinite  profits  in  the  future,  and  involved 
the  labor  and  expense  attending  the  disposition  in  that  manner  of  the 
stock.    Tliere  was  no  apparent  error  in  the  ruling. 

The  plaintiff  was  permitted  to  introduce  some  evidence  of  the  aver- 
age daily  sales,  and  expense  of  the  business  of  selling  goods  from  the 
stock  at  the  store,  a  short  time  before  the  levy  was  made,  and  excep- 
tion was  taken.  This  evidence,  abstractly  considered,  was  imnia- 
terinl.  and  its  reception  error,  but  it  is  not  seen  that  it  could  have 
prejudiced  the  defendant  in  any  respect.    It  had  no  bearing  upon 
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the  queBtinn  of  yalue  of  the  property,  and  the  amonnt  of  the  recoverv 
was  based  solely  apoB  the  value  of  it,  aa  found  by  the  referee.  The 
evidence  was  evidently  harmless. 

And  the  exaiaination  of  the  other  rulings  upon  the  trial  discloses 
no  error  to  the  prejudice  of  the  defendants.  There  was  some  con- 
flict in  the  evidence  upon  the  question  of  valne  of  the  properlr, 
printing  quite  a  difference  of  opinion  upon  that  sabject.  The  ref- 
eree adopted  that  midway  between  the  two  extremes,  as  its  value, 
fn  this  it  cannot  be  said,  in  view  of  tiie  entire  evidence,  that  in 
determining  that  question  of  fact,  he  did  any  injustice  to  the  de- 
fendants, and  his  opinion  indicates  that  the  evidence  was  carefully 
considered  by  him.  The  judgment  should  be  aflBrmed.  All  concur. 


<Tfl  Hun.  6(e>.) 

PEOPLE  V.  VOSBURGH. 
(Snprone  Court  G«ieral  Term,  Flftb  Departm^it.   April  12.  tS&i.) 

iHTOXICATINa  Ll<JU0R8~lLLRaAI.  8aI,ES— REPEAL  OF  STATUTES. 

Laws  1S87.  c.  679,  declarlnfc  It  unlawful  to  sell  liquors  In  quantities 
of  five  gaUons  or  upwards  In  any  town  where  there  is  not  In  force  a 
license  permlttlntt  the  sales  In  less  quantities  than  five  gallons  Is  not  n- 

pe&led  by  Laws  1802,  c.  401,  entUl^,  "An  act  to  revive  and  csonsolldate 
the  laws  reflating  the  sale  of  Intoxicating  liquors,"  which  provides 
(section  1)  that  it  "shnll  be  known  as  the  excise  law  and  shall  sup^^ede 
the  provision  of  any  special  or  local  law  In  conflict  therewith,"  and  (sec- 
tion 45)  that  the  laws  enumerated  in  the  schedule  thereto  annexed,  -which 
schedule  does  not  include  the  act  of  1887,  are  repealed. 

Appeal  from  court  of  seBsions,  Wyoming  county. 

Albert  G.  Vosburgh  was  convicted  of  selling  Uqnor  without  a 
license,  and  appeals.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT»  and 
BEADLEY,  JJ. 

Myron  H.  Peck,  for  appellant. 

George  W.  Botsford,  Dist  Atty.,  for  the  People. 

BRADLEY,  J.  The  charge  in  the  indictment  was  that  Vosburgh, 
at  the  town  of  Warsaw,  being  a  town  "in  which  there  was  not  at 
tbe  time  of  such  sale  *  *  *  a  license  granted  and  issued  per- 
mitting the  sale  of  such  strong  and  spirituous  liquors,  wine,  ale,  or 
beer  in  quantities  less  than  five  gallons  at  a  time,  did  without  law- 
ful authority  unlawfully  and  willfully  sell  and  deliver  in  quantities 
of  five  gallons  and  upwards  at  a  time  strong  and  spirituous  liquors, 
wine,  ale,  and  beer  [naming  the  person  to  whom  such  sale  was 
made],  contrary  to  the  statute  in  such  case  made  and  provided." 
The  defendant  demurred  to  the  indictment  on  the  grounds  (1)  that 
the  facts  stated  in  it  did  not  constitute  a  crime;  (2)  that  the  indict- 
ment comtained  in  it  facts  constituting  a  justification  for  the  acts 
charged.  The  court,  having  overruled  the  demuri-or  and  denied 
motion  of  "the  defendaiit  (who  had  refused  to  plead  to  the  indictmmt) 
in  arrest  of  judgment,  directed  judgment  that  he  pay  a  fine  of 
f  100,  and  stand  committed  until  paid.    Exceptions  were  taken  by 
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the  defendant  The  indictment  was  foonded  upon  the  statute, 
which  provides  that  "it  ahall  not  be  lawful  to  sell  strong  or  spiritu- 
oas  liquors,  wine,  ale  or  beer  in  quantities  of  fire  gallons  or  upwards 
at  a  time,  in  any  town,  village  or  city  in  the  state  in  which  there 
is  not  in  force  at  the  time  of  such  sale,  a  license  permitting  the 
sale  of  BDch  strong  and  spiritaons  llqnon,  wine,  ale  or  beer  in 
quantitieB  less  than  five  galhms  at  a  time^"  and  that  a  sale  in  viola- 
tion of  such  provision  be  a  misdemeanor.  Laws  1887,  c  679.  This 
is  the  only  statute  of  the  state  to  which  our  attention  has  been 
called  maldng  it  unlawful  to  sell  strong  or  spirituous  liquors,  etc., 
in  quantities  of  five  gallons  or  upwards  at  a  time,  to  be  drunk  or 
used  ^sewhere  than  on  or  about  the  premises  where  sold;  and 
the  question  is  whether  or  not  that  statute  was  superseded  by  the 
provLdons  of  chapter  401,  laws  1892,  entitled  "Aji  act  to  revise 
and  consolidate  the  laws  regulating  the  sale  of  intoxicating  Uqnors." 
While  this  title  imports  an  act  to  embrace  wkhin  its  provisions 
the  entire  subject  to  which  it  relates,  it  may  be  observed  that  it 
is  there  declared  that  the  act  "shall  be  known  as  the  excise  law 
and  shall  supersede  the  provisions  of  any  special  or  local  law  in 
conflict  therewith"  (section  1);  and  that  the  laws  enumerated  in 
the  schedule  there  annexed  are  repealed  (section  45).  The  legis- 
lative intent  was  thus  indicated  to  the  effect  that  some  existing  pro- 
vi^ons  of  the  statute  upon  the  subject  of  excise  might  still  remain, 
notwithstanding  the  provisions  of  the  act  of  1892.  Among  the 
laws  mentioned  in  the  schedule  so  referred  to  in  and  annexed  to  it 
is  not  included  chapt^  679  of  Laws  1887,  before  mentioned;  and,  al- 
though it  is  not  expressly  repealed,  if  it  appears  by  the  provisions 
of  the  later  statute  that  they  were  intended  to  cover  the  subject- 
matter  ot  the  former  one,  the  latter  will  be  deemed  by  implication 
to  have  been  repealed  or  superseded.  In  re  I^ew  York  Inst.,  121 
K.  Y.  234,  24  N.  E.  378.  It  is  provided  by  the  latter  act  that 
no  license  granted  shall  authorize  the  sale  of  intoxicating^  liquors 
in  quantities  of.  five  gallons  or  upwards  at  a  iime.  Laws  1892,  o. 
401,  §  19,  subd.  7.  Ko  provision  for  lic^ise  to  sell  in  such  quantity 
at  a  time,  so  far  as  we  are  advised,  has  been  in  any  statute  of  this 
state,  and  no  necessary  purpose  of  that  before  mentioned  of  subdi- 
vision 7  of  section  19  in  the  act  of  1892  is  apparent  The  prohibi- 
tion in  respect  to  sales  in  quantities  of  five  gallons  or  more  at  a 
time  has  relation  to  intoxicating  liquors  to  be  drunk  upon  the 
premises  where  sold  and  places  appurtenant  or  contiguous  tiiereto. 
Id.  S  31-  This  was  the  effect  of  the  prior  statute.  Laws  1873,  c. 
549,  §  2.  It  is  urged  by  the  learned  counsd  for  the  defendant  that 
the  provisions  of  the  act  of  1892,  taken  together,  manifest  the 
legislative  intent  to  restore  the  traflSc  in  respect  to  the  sales  of 
five  gallons  or  upwards  to  the  status  as  it  existed  after  the  passage 
of  the  act  of  1873,  and  before  that  of  1887;  and  reference  is  made 
to  subdivision  4  of  section  19  of  the  act  of  1892,  providing  for 
license  to  sell  by  the  quantity  not  to  be  drank  upon  the  licensed 
premises,  and  to  subdivirfon  7  of  the  same  section,  In  connection 
with  the  provitdon  of  section  31,  relating  to  sales  in  quantities  of 
T.28N.r.s.no.3 — 14 


210 


SEW  YORK  BUPPLEMENT,  VOl.  28. 


[Sap.  a. 


five  gallona  or  more  at  a  time.  The  lattor  is  the  only  restriction 
in  th^  act  applicable  to  Bales  in  such  qoantities,  and  by  it  they  are 
illegal  only  when  made  to  be  drunk  or  nst^d  in  the  place  or  in  the 
specified  locality  of  the  sale.  The  proTisions  of  the  act  of  1892 
standing  alone  would  have  snbstantUUly  the  same  effect  as  those 
of  section  2  of  the  act  of  1873  in  so  far  that  do  legal  restriction 
other  than  that  last  mentioned  would  exist  to  intermpt  sales  of  Are 
gallons  or  more  at  a  time.  Bnt  it  is  not  seen  that  the  proTisions 
of  the  act  of  1892  have  by  implication  crowded  out  of  operation 
those  of  the  aot  of  1887.  'Riey  may  stand  harmonioosly  tc^ether. 
And,  as  the  latter  act  was  in  force  concurrently  with  that  of  1873, 
it  in  like  manner  may  r^ain  operative  consistently  with  the  provi- 
sions of  the  later  act.  They  do  not  furnish  any  substitute  for  it. 
It  must  be  assumed  that  the  act  of  1887  was  purposely  omitted  f^m 
the  laws  repealed  by  the  act  of  1892,  and  thwefore  it  cannot  be  said 
that  there  was  a  l^slative  intent  to  supersede  its  provisions.  The 
judgment  should  be  affirmed.    All  concur. 


(76  Hun,  54a) 

BUNKER  T.  LANGS. 

(Supreme  Oonrt  GaiOHl  Term,  Fifth  Dppnrtment   April  12,  IS^) 

L  ConRTS—JuRiBDicTioN— Waiter. 

In  an  action  In  the  county  court,  failure  to  allege  tak  the  complaint  that 
defendant  Is  a  reBid«it  of  the  coanty  la  waived  where  defoidant  appears 
and  answers  on  the  merits  without  objection. 

9.  HSBOXR— Jddoubnt  aqainst  Indorser  op  Note. 

A  recovery  against  an  Indorser  on  hie  contrnct  of  Indorsement  Is  not  n 
mcrj?er  of  the  note  so  as  to  preclude  the  Indorser  from  recovering  against 
a  guarantor  of  the  note,  as  the  recovery  on  the  contract  of  indovsnnait 
does  not  include  the  iiabUity  of  the  maker  or  of  the  guarantor. 

Appeal  from  Steuben  county  court 

Action  by  Elmer  E.  Bunker  against  Washington  W.  Langs  on  a 
guaranty  of  a  promissory  note.  There  was  a  judgment  In  favor  of 
plaintiff,  and  defendant  appeals.  Aflarmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWia  HAIGHT,  and 
BRADLEY,  JJ. 

A.  M.  Burrill,  for  appellant 
Frank  H.  Bobinson,  for  respond^t 

BRADLEY,  J.  The  action  was  brought  In  the  county  court 
upon  a  guaranty  by  the  defendant  of  a  promissory  note,  of  date 
March  25,  1890,  made  by  Ernest  Trowbridge  and  (>eoi^e  B.  Em- 
ory, for  172,  payable  to  the  order  of  the  plaintiff,  one  year  after 
its  date,  at  the  bank  of  Porter  &  Davis,  at  Canisteo,  N.  Y.  The 
plaintiff  failed  to  all^  in  the  complaint  that  the  defendant  was 
a  resident  of  the  county  of  Bteuben,  whidi  was  a  requisite  fact 
to  enable  the  court  to  assume  jurisdiction  of  the  person  of  the 
defendant  (Code  Civ.  Froc.  §  340,  subd.  3);  and  for  that  reason 
the  latter  might  have  demurred,  or  declined  to  appear  and  an- 
swer the  complaint    He  did,  however,  appear  and  answer  it  upon 
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the  merits,  without  objection.  After  the  issues  had  been  referred, 
and  upon  the  hearing  before  the  referee,  he  sought  to  raise  the  ques- 
ti<ni;  and,  upon  motion  of  the  plaintiff,  amendment  of  the  com- 
plaint was  aUowed  and  made,  so  as  to  allege  the  residence  of  the 
defendant  in  the  county.  It  is  now  urg^  that  the  objection  was 
available  at  the  trial,  and  that  the  allowance  of  the  amendment 
by  the  referee  was  error;  and  in  support  of  that  view  reference 
is  made  to  the  provisions  of  the  statute  that  objections  to  the  juris- 
diction of  the  court,  although  not  taken  hv  demurrer  or  answer, 
are  not  waived.  Code  Civ,  Proc  §  499.  This  evidently  has  rela- 
tion to  jurisdiction  of  the  subject-matter,  which,  if  not  within 
the  jurisdiction  of  the  court,  cannot  be  conferred  upon  it  by  con- 
sent of  the  parties.  The  nde  is  otherwise  as  to  the  person.  A 
defendant  may  submit  himself  to  the  jurisdiction  of  a  court,  al- 
thongfa  the  process  by  which  the  plaintiff  has  attempted  to  insti* 
tute  an  action  against  him  is  ineffectual  for  the  purpose;  and, 
if  he  appear  and  plead  to  the  merits,  without  objection,  the  want 
of  jurisdiction  of  his  person  is  waived.  This  is  the  general  rule. 
Clapp  V.  Graves,  26  N.  Y.  418.  The  present  case  comes  within  this 
doctrine.  And  while  a  demurrer  or  objection  in  the  outset,  or 
failure  to  appesir  and  answer,  would  have  been  eflectoal  to  prevent 
a  vaUd  recov^,  without  amoidment  of  the  complaint  in  the  re- 
spect in  qaestion,  vrhea  the  defendant  did,  without  objection,  ap- 
pear and  answer  the  complaint  on  the  merits,  he  waived  the  ques- 
tion of  jurisdiction  of  his  person,  and  it  was  then  and  thereby 
conferred  upon  the  court  Dake  v.  Miller,  15  Hun,  356;  McMa- 
hon  V.  Sherman,  14  N.  Y.  St  Rep.  637;  Boss  v.  Konor  (Sup.)  2  N. 
Y.  8upp.  169.  The  cases  cited  by  the  learned  counsel  for  the 
defendant  have  no  necessary  application  to  the  question.  In  Frees 
T.  Ford,  6  N.  Y.  176,  the  defendant  pleaded  want  of  jurisdictibn 
of  the  county  court,  and  upon  demurrer  the  {flea  was  sustained. 
In  Judge  T.  Hallf  6  Lans.  69,  the  question  arose  upon  demurrer 
to  the  complaint,  which  was  held  bad  for  want  of  averment  that 
the  defendant  was  a  resident  of  the  county.  And  such  was  the 
case  of  Gilbert  v.  York.  Ill  N.  Y.  644,  19  N.  E.  26a  The  ques- 
tion was  not  in  Bums  v.  O'Neil,  10  Hun,  494.  No  amendment 
of  the  complaint,  in  the  present  case,  was  necessary,  and  there- 
fore the  defendant  was  not  prejudiced  by  It 

Before  the  maturity  of  the  note  the  plaintiff  indorsed  and  trans- 
ferred it  to  one  Shaw,  and  after  default  in  its  payment  he  recov- 
ered judgment  against  the  plaintiff  as  indorser.  The  latter  paid 
to  Shaw  the  judgment,  and  took  from  him  the  note.  It  is  now 
insisted  that  the  note  was  merged  in  the  recovery,  and  that  the 
defendant's  guaranty  is  not  the  subject  of  an  action  by  tiie  plain- 
tiff. It  may  be  observed  that  the  plaintifTs  contract  of  indorse 
ment  was  a  new  and  independent  one, — to  pay  the  amount  of  the 
note  upon  the  condition  that  he  should  become  charged  in  the 
maimer  prest^bed  by  the  law  merchant  The  action  and  recov* 
ery  against  him  were  upon  his  contract  of  indorsement  The  prom- 
ise of  the  makers,  as  such,  of  the  note  was  not,  nor  was  the  de- 
fendant's undertaking  of  guaranty,  the  subject  of  the  recovery  by 
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the  judgment,  or  necessarily  affected  hj  it;  and  when  the  plain- 
tifl  discharged  his  liability  by  payment  to  Shaw,  and  took  from 
him  the  note  and  gaaranty,  the  right  was  restored  to  him  to  resort 
to  his  action  upon  either.  No  question  of  merger,  therefore,  arises 
here.  In  lancey  r.  Clark,  04  N.  Y.  209,  the  plaintiff  paid  the 
amount  of  the  note  there  in  question  to  the  holder,  and  took  it 
up,  at  the  request  of  one  of  the  parties,  for  whom  the  defokdant 
■was  an  accommodation  maker  of  it  And  it  was  held  that  the 
plaintiff  did  not  derive  any  right  to  the  note  by  transfer  from 
the  holder,  bnt  from  the  party  primarily  liable,  by  the  paym^t 
of  it  at  his  request;  and  the  same  defense  which  could  be  made 
against  the  latter  by  the  defendant  was  available  to  him,  as  a^inst 
the  plaintiff,  for  the  obTions  reason  that  the  plaintiff  stood  in  no 
better  position,  for  the  pui'pose  of  the  action,  than  did  the  per- 
son at  whose  instance  he  took  up  the  note.  In  the  present  case 
the  plaintiff  discharged  his  liability  as  indoraer,  and  thereupon 
received  the  note,  with  the  guaranty,  fnnn  the  holdw,  for  his  own 
benefit.  He  says  he  Indors^  the  note,  and  let  Shaw  have  it,  and 
after  it  became  due  "X  took  it  up.  I  paid  him  for  it,  and  he  gave 
me  the  note."  There  is  no  difficulty  in  the  way  of  hia  having  the 
beneficial  interest  in,  and  title  to,  the  note  and  guaranty. 

The  further  question  raised — whether  or  not  there  was  an  al- 
teration  after  its  delivery  was  made,  by  inserting  words  which 
changed  the  terms  of  it  from  a  joint  to  a  joint  and  several  note- 
was  one  of  fact,  arising  upon  a  conflict  of  evidence,  and  was  dis- 
posed of  by  the  findings  ot  the  referee  advers^  to  the  defendant 
The  judgment  should  be  afflnned.    All  concur. 


(76  Huu.  5G5.) 

SMITH,  PEKKINS  &  CO.  T.  WILSON  et  aL 
OSapremo  Court,  General  Term,  Fif  tb  Department    Apcll  12,  18M.) 

AtTACHHENT— AliTERNATTTB  StATBHBNT  OF  GkOUNDS. 

A  recital  In  au  attacbment  that  "defoidants  have  assigned,  disposed 
of,  or  secreted  thdr  property,  with  Intent  to  defraud  their  creSltxHV,"  1b 
not  subject  to  the  objection  that  it  contains  an  alternatlTe  atatraiait  of 
the  Krouuds. 

Appeal  from  Monroe  county  court 

Action  by  Bmith,  Perkins  ft  Co.  against  Milon  F.  Wilson  and 
Henry  E.  Smith.  From  an  order  denying  a  motion  to  set  aside  a 
warrant  of  attachment,  defendants  appeal.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  MIWI^  HAIGHT,  and 

BRADLEY,  JJ. 

H.  H.  Woodward,  for  appellants. 
W.  W.  Webl^  for  respondent 

BBADIiEY,  J.  The  objections  made  to  the  warrant  of  attach- 
ment are  (1)  that  it  fails  to  state  the  ground  upon  which  it  was 
issued;  (2)  that  the  aifidavits  are  insufficient  to  authorize  or  sup- 
port it.    The  recital  In  the  attachment,  of  the  grounds,  is  that 


Sup.  Ct.] 


SHITU,  PERKine  A  CX>.  V.  VILSON. 


SIS 


"the  said  defendants  have  assigned,  disposed  of,  or  secreted  their 
property,  with  intent  to  defraud  their  creditors."  It  is  said  that 
this  alternative  statement  does  not  specify  which  of  the  caiura  so 
recited  ia  the  one  upon  which  the  process  was  issued,  and  there- 
fore the  requirement  of  the  statute  in  tliat  respect  is  not  observed. 
Code  Civ.  Free  S  64L  This  has  been  the  subject  of  consideration  in 
aeveral  cases  since  the  enactment  of  the  provisionB  <rf  that  section, 
Bothschild  v.  Mooney  (Sup.)  13  S.  Y.  Supp.  125;  Dlntrufl  v.  Tuthlll, 
62  Hun,  591,  17  N.  Y.  Supp.  556;'Gar8on  v.  Brumberg,  76  Hun,  336, 
26  X.  Y.  Supp.  1003;  Cronin  v.  Crooks  (Sup.)  27  N.  Y.  Supp.  822. 
In  none  of  those  cases  is  it  determined  that  a  recital  like  the  one  in 
question  is  insufficient.  Among  the  grounds  specified  as  essential 
to  an  attachment  are  those  that  the  defendant  has  removed,  or  is 
about  to  remove,  property  from  the  state  with  intent  to  defraud  his 
creditors,  '^or  has  assCgned,  disposed  of,  or  secreted,  or  is  about  to  as- 
Bign,  dispose  of,  or  secrete  property,  with  the  like  intent."  Code 
Civ.  Proc.  §  636.  In  the  Cronin  Case  the  recital  in  the  attachment 
was  that  the  defendant  "has  assigned  and  disposed  of,  or  is  about 
to  assign  or  dispose  of,  her  property  with  intent  to  defraud  her 
creditors."  This  disjunctive  union  of  the  two  groimds  was  held  bad, 
and  not  such  as  to  support  the  attachment  But  it  was  there  re- 
marked that  a  statement  that  the  defendant  had  assigned  or  dis- 
posed of  pn^rty  with  intent  to  defraud  her  creditors  would  have 
be^  a  comidiance  with  llie  atatnt^  as  would  also  have  been  the 
recital  that  she  was  about  to  assign,  secrete,  or  dispose  of  her  prop- 
erty with  such  intent  In  the  Bothschild  Case  an  attachment  hav- 
ing a  recital  similar  to  that  in  the  Cronin  Case  was  sustained.  In 
Dintniff  v.  TuthiU  the  recital  was  that  the  defendant  had  removed, 
or  was  about  to  remove,  property  from  the  state  with  intent  to 
defraud  creditors,  or  had  assigned,  disposed  of,  or  secreted,  or  was 
about  to  assign,  dispose  of,  or  secrete,  his  property  with  the  like 
intent.  This  was  a  statement  in  the  alternative  of  distinct  classes 
of  the  causes  for  which  a  warrant  of  attachment  could  be  granted; 
and  it  was  held  that,  by  thus  disjnnctively  reciting  them,  neither 
was  designated  as  ground  upon  which  it  was  issued,  and  for  that 
reason  there  was  a  failure  to  comply  with  the  requirement  of  sec- 
tion 641,  before  mentioned.  In  the  present  case  the  recital  is  of  one 
class,  on\j,  at  the  grounds,  as  they  are  arranged  in  section  636;  and 
the  same  state  of  facts  presented  by  affidavits  may  consistently,  iu 
snpposable  cases,  be  applicable  to,  and  permit  inferences  in  support 
of,  each  of  the  causes  so  recited.  And,  within  the  rule  stated  in 
Oarson  v.  Bmmberg,  the  statement  of  &e  grounds  must  be  deemed 
efficiently  made  in  liie  attachment  A  careful  examination  of  the 
affidavits  leads  to  the  condurion  that  tb^  are  sufficient  to  support 
it    The  order  should  therefore  be  affirmed.    All  concur. 
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WHITNET  T.  WHITNET. 


(Supreme  Court.  General  Term,  Fifth  Departmoit   April  12,  1894.) 

L  Trial— Sbttlbubnt  ov  Ibbueb— Waivbr. 

Where  the  parties  to  an  action  stipulate  that  "the  Issues  to  be  tried 
by  Jury  in  the  abore-entltled  a^on  be  stated  as  follows:  *  ♦  •  and 
that  either  party  hereto  may  apply  to  the  court,  upon  this  stipulation, 
and  without  notice,  for  an  oTd&r  stating  and  settling  the  said  Issues  accord- 
ingly," and  the  court  at  the  close  of  the  evidence  states  the  questions 
to  be  considered  by  the  Jury,  neither  party  can  object  that  the  Issues 
were  not  formally  settled  and  stated  for  trial,  as  required  by  Code  Civ. 
Proa  i  »70. 

S.  Afpsal— What  Reviewable. 

Code  ClT.  Proc.  {  1003,  prorldea  that  where  a  question  of  fact  1b  sub- 
mitted to  the  jury  In  an  action  triable  by  the  court,  and  the  judge  who 
presided  at  the  trial  neither  entertains  a  motion  for  a  new  trial  nor 
directs  exceptions  to  be  heard  at  the  general  term,  a  motion  for  a  new 
trial  can  be  made  only  at  the  term  where  the  motion  for  final  Judgment 
Is  made,  or  the  remaining  issues  of  fact  are  tried.  Held.,  that  exceptions 
taken  at  the  trial  present  no  question  for  review,  without  such  motion  for 
a  new  trial  or  direction  by  the  justice. 

Appeal  from  circuit  court,  Allegany  county. 

Action  by  Charles  S.  Whitney  againat  Sarah  E.  Whitney  for 
divorce.  From  a  judgment  entered  on  a  T»dict  in  favor  of  plaintiff 
defendant  appeals.  Affirmed. 

Argued  before  DWXGHT,  P.  J.,  and  HAIOHT,  LEWIS,  and 
BRADLEY,  JJ. 

George  Wadsworth,  for  appellant. 
D.  P.  IUchardao%  for  respondent 

BRADLEY,  J.  The  parties  were  intermarried  in  January,  1878. 
This  action  was  commenced  in  February,  1889;  and  the  plaintiff, 
by  his  complaint,  alleges  various  acts  of  adulte^  of  the  defendant 
with  one  Ira  H.  Myers,  extending  from  in  the  year  1880  into  the 
year  18SS.  The  trial  furnished  a  considerable  bulk  of  testimony. 
There  was  no  direct  evidence  of  the  defendant's  infidelity.  The 
evidence  which  tended  to  support  that  imputation  was  made  up  of 
circumstances  related  by  the  witnesses  on  the  part  of  the  plaintiff, 
and,  taken  as.  true,  was  sufllcient  to  warrant  the  inference  and 
lead  to  the  conclusion  that  the  charge  made  a^nst  her  was  true, 
bat  not  conclusive,  in  that  respect.  The  evidence  tending  in  that 
direction  was  contraticted  by  tiiat  of  Myers  and  the  defendant, 
and,  80  far  as  the  facts  of  that  character  related  by  the  plaintiff's 
witnesses  could  come  within  the  knowledge  of  those  called  on  the 
part  of  tiie  defendant,  they  were  also  contradicted  or  modified  by 
the  latter's  witnesses.  Thus  was  presented  a  conflict  in  the  evi- 
dence as  to  the  facts  material  to  the  main  question;  and  while,  as 
represented  by  the  record,  there  was  an  opportunity  for  the  jurjy 
upon  the  whole  evidence,  to  have  found  tiuit  the  charge  against 
the  defendant  of  marital  unfaithfulness  was  not  sustained,  the 
qnesUon  In  that  respect  vas  one  of  fact  for  the  jury,  and  the  evi- 
dence sufficient  to  support  the  verdict  against  her  (Ferguson  v. 
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Ferguson,  3  Sandf.  307;  PoUock  v.  PoUock,  71  X.  T.  137);  and  It 
was  fairly  submitted  to  th^  by  the  charge  of  the  trial  court. 

It  is  urged  by  the  defendant's  counsel  that  the  iasues  for  the  trial 
were  not  properly  settled,  and  for  that  reason  the  court  ened  in 
permitting  the  trial  to  proceed.  The  statute  provides  for  the  ap- 
plication to  the  court  for  the  purp<»e,  and  that,  when  made,  the 
court  must  cause  the  issues  or  questions  to  be  distinctly  and  plainly 
stated  for  trial  Code  Civ.  Proc  g  970.  When  the  trial  was  moved 
on  the  part  of  the  plaintiff,  the  defendant's  counsel  objected  to  pro- 
ceeding to  the  trial  for  the  reason  that  the  issues  to  be  tried  by  the 
jniy  were  not  properly  settled.  The  objection  was  overruled,  and  ex- 
ception taken.  The  mling  of  the  court  had  in  its  support  the  fact 
that  the  attorneys  for  the  parties  had  some  time  before  made  in 
writing  a  stipulation  that  "the  issues  to  be  tried  by  a  jury  in 
the  above-entitled  action  be  stated  as  follows:  Whether  said 
defendant  is  guilty  of  the  adultery  charged  in  the  complaint  in 
this  action  to  have  been  committed  with  the  co-respondent,  Ira  H. 
Myers,  as  therein  alleged;  and  that  ^tiier  party  hereto  may  apply 
to  the  court,  upon  this  stipulation,  and  without  notice,  for  an  order 
stating  and  settling  the  said  issaes  accordingly."  And  afterwards, 
upon  the  motion  on  the  part  of  the  defendant  an  order  was  made 
by  the  court  stating  and  settling  the  issues  to  be  tried,  in  accord- 
ance with  such  stipulation.  This  was  the  situation  when  the  plain- 
tlfFs  counsel  moved  the  action  for  trial  at  the  circuit,  and  it  was 
by  reason  of  such  stipulation  and  order  that  the  court  permitted 
the  trial  to  proceed.  In  this  there  was  no  error.  It  was  essential 
to  the  trial  to  have  the  questions  to  be  tried  by  the  jury  stated 
(Code  GiT.  Proc.  §  823),  and  It  was  the  right  of  the  parties  to  have 
them  settled  for  that  purpose  (Conderman  v.  Gonderman,  44  Hun, 
181).  This  the  parties,  by  their  attorneys,  did  by  t^eir  stipulation, 
pursuant  to  which  the  order  was  made  to  th&t  effect.  They  thereby 
waived  the  right  to  have,  preliminarily  to  the  trial,  any  questions 
more  specifically  stated  and  settled.  The  trial,  therefore,  was 
properly  permitted  to  proceed,  subject  to  the  power  of  the  court  to 
state  and  submit  to  the  jury  any  further  questions  of  fact  which 
properly  or  necessarily  were  for  them  to  determine;  and  this  was 
done,  after  the  close  of  the  evidence,  by  submitting  to  them  the 
qiHstion  whether  five  years  had  dapaed  idnce  the  discovery  <tf  the 
adultery,  whether  it  was  committed  without  the  plaintiff's  consent, 
and  whether  he  had  vdinntarily  cohabited  with  the  defendant  since 
its  discovery  by  him.  This  was,  upon  the  evidence,  merely  a 
formal  proposition,  to  be  disposed  of  by  the  verdict  in  the  event 
the  jury  found  that  the  main  charge  was  sustained.  While  the 
defendant  was  not,  as  matter  of  course,  entitled  to  a  bill  of  par- 
ticulara,  she  in  the  outset  had  the  right  to  have  the  issues  express 
the  charges  ct  misconduct  on  her  part  with  a  fair  degree  of  par^ 
ticularity,  that  she  might  be  apprised  of  those  she  was  required  to 
meet  Wood  t.  Wood,  2  Paige,  108;  Garrillo  t.  Garrillo,  53  Hun, 
359,6  N.Y.Bupp.305;  Strong  v.  Strong,  1  Abb.  Pr.  CN.  a)  233.  But 
since  the  parties,  by  stipulation,  and  the  order  thereupon  entered, 
as  before  mentioned,  disposed  of  this  matter,  no  question  arises  on 
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this  review  whether  or  not  the  parties  would  otherwise  have  been 
entitled  to  or  obtained  a  more  Bpedfic  statement  of  the  qnestions 
of  fact  for  the  jury.  In  view  of  the  qu^tion  for  tiie  jury  so  stated, 
the  defendant's  counsel  excepted  to  the  charge  of  the  court  that  it 
was  not  necessary  to  the  result  to  find  that  all  the  charges  of 
adultery  aliped  in  the  complaint  were  proved,  and  that  it  was 
■nffldent  if  they  found  tiiat  one  or  more  of  tbem  had  beoi  sua- 
tained.  And,  in  answer  to  the  request  of  the  defendant's  counsel 
to  submit  the  question  whether  or  not  the  defendant  was  guilty  of 
the  adulteries  charged  in  the  complaint,  as  therein  alleged,  the 
court  said,  'TTou  may  add  to  that,  'either  or  any  of  them.' "  The 
defendant's  counsel  excepted.  The  question,  as  submitted  by  the 
court  to  the  jury,  in  respect  to  the  charge  of  adultery  limited  th^ 
inquiry  to  the  place  of  residence  of  the  parties.  This  c^tainly 
was  not  prejndicial  to  the  defendant,  and  no  ezc^ttion  was  taken 
to  it  The  view  which  the  {daintHTs  counsel  sought  to  urge  seems 
to  have  been  that  the  form  of  the  issues  as  stated  in  the  stipulation 
and  preliminary  order  was  such  that  it  was  essential  to  the  support 
of  the  action  that  the  jury  find  in  the  afiirmative  all  the  charges 
of  adultery  alleged  in  the  complaint,  which  contained  50  numbered 
specifications  or  counts  of  such  chaj^es,  or  that  there  should  hare 
been  a  finding  of  the  jury  upon  each  chaise  contained  in  the  com- 
plaint. The  latter  the  court  was  not  requested  to  have  the  juiy 
do,  and  the  former  may  be  regarded  as  not  within  the  reasonable 
import  of  the  stipulation,  as  interpreted  in  view  of  its  purpose  in 
the  action.  It  may  be  that,  if  so  requested,  the  court  would  have 
submitted  to  the  jury  as  many  specific  questions  as  to  time  and 
place  as  the  defendant  may  have  desired,  within  the  allegations  of 
the  c<HnpIalnt.  There  is  no  support  for  the  contention  that  there 
was  a  mistriifeL  The  action  was  tried  upon  the  merits,  and  the 
verdict  was  such,  upon  the  main  issues  tried  by  the  jury,  supple- 
mented by  the  further  facts  found  by  the  court,  as  to  properly  lead 
to  the  judgment  directed  and  entered.  It  was  otherwise  in  Man- 
ning V.  Monagham,  23  Y.  S39,  where  there  was  no  sufBcloit  ver- 
dict to  permit  adjudication  of  a  result 

There  was  in  the  present  case  no  motion  made  for  a  new  trial  be- 
fore the  justice  there  presiding,  or  at  the  term  where  the  motion 
for  final  judgment  was  made,  nor  were  exceptions  directed  by  such, 
justice  to  be  heard  at  general  term.  For  that  reason  the  question 
arises  whether  ibie  exceptions  taken  on  the  trial  are  here  for  re- 
view. The  statute  provides  that  in  actfons  triable  by  the  court, 
when  a  trial  jury  of  specific  qnestions  of  fact  isliad,  an  error  in 
the  admission  or  exclusion  of  evidence,  or  in  any  other  ruling,  may, 
in  the  discretion  of  the  court,  on  review,  be  disregarded  if  the  court 
is  of  the  opinion  that  substantial  justice  does  not  require  the  grant- 
ing of  a  new  trial.  And  where  the  judge  who  presided  at  the  trial 
neither  entertains  a  motion  for  a  new  trial  nor  directs  exceptions 
to  be  heard  at  the  general  term,  a  motion  for  a  new  trial  can  be 
made  only  at  the  term  where  tiie  motion  for  final  judgment  is  made, 
or  the  ronaining  issues  of  fact  are  tried,  as  the  case  requires.  Code 
Giv.  Fxoc.  §  1003.  This  is  somewhat  analogous  to  the  practice  be- 
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fore  the  Code,  when  feigned  iSBaea  were  awarded  for  trial  by  jnr>% 
and  verdictB  taken  to  ii^orm  the  conscience  of  the  chancellor.  The 
verdict  might  be  adopted  or  disregarded  by  Mm,  and  a  motion  for 

a  new  trial  of  the  issue  was  addressed  to  his  discretion.  A  new 
trial  might  not  be  directed  merely  on  the  ground  of  the  reception 
ot  Improper  eridence,  or  the  rejection  of  that  which  should  properly 
have  been  received,  if,  in  the  view  taken  by  the  court,  the  result 
ought  not  to  have  been  otherwise  than  it  was.  Apthorp  v.  Corn- 
stock,  2  Paige,  482;  Lansing  v.  Bnssell,  2  N.  T.  563.  And  in  Ita 
main  features  the  practice  in  effect  is  substantially  the  same  since  ' 
the  Code.  Acker  v.  Lelaud.  109  Y.  5,  15  N.  E.  743;  Randall  t, 
Randall,  114  N.  T.  499,  21  N.  E.  1020.  The  cases  before  cited  were 
actions  in  equity,  in  which  the  trial  of  issues  by  jury  is  not  a  matter 
of  right,  but  is  wholly  within  the  discretion  of  the  court.  The  right 
to  trial  by  jury  of  the  question  of  the  alleged  adultery  in  the  present 
action  was  a  right  of  the  parties,  preserved  to  them  by  the  consti- 
tution. Condennau  v.  Condennan,  44  Hun,  181.  And  the  statute 
in  sach  case  provides  the  manner  in  which  the  issaes  awarded  shall 
be  presented  for  trial,  and,  fnri^er,  tliat  '^e  subsequent  proceed- 
ings are  the  same  as  where  questions  arising  npon  the  issues  are 
stated  for  trial  by  a  jury  in  a  case  where  neither  party  can  as  of 
right  require  such  a  trial;  except  that  the  finding  of  the  jury  upon 
such  issue  or  question  so  stated  is  conclusive  in  the  action  unless 
the  verdict  is  set  aside  or  a  new  trial  is  granted."  Code  Civ.  Proc. 
§  970.  It  may  be  observed  that  by  this  statutory  provision,  with 
the  qualification  in  r^pect  to  the  legal  effect  of  the  verdict,  the 
practice  following  it  is  substantially  the  same  as  that  relating  to 
f^gned  issues  tried  by  jury  in  other  cases.  Such  was  the  rule  of 
practice  in  suits  for  divorce  before  the  Code  (Mulock  v.  Mnlock,  1 
E^dw.  Gh.  14),  and  now,  in  snch  case,  a  new  trial  of  the  hnnes  so 
awarded  will  not  be  granted  for  other  than  substantial  errors  upon 
the  trial  (Forrest  v.  Forrest,  25  N.  Y.  501,  510;  Vermilyea  v.  Pal- 
mer, 52  N.  Y.  471;  Foote  v.  Beecher,  78  N.  Y.  155,  157)..  And  as 
r^ards  the  review  of  trials  of  such  specific  issu^  awarded  for  trial 
by  jury  preliminary  to  the  final  tri^,  determination,  and  disposi- 
tion of  the  other  and  entire  issues  by  the  court,  the  practice  as  it 
formerly  existed  in  chancery  is  substantially  preserved  and  de- 
clared by  Hie  provisionB  of  the  Code  before  referred  to,  and  with  the 
qualification  before  mentioned,  and  that  contained  in  section  1003 
of  the  Code,  Is  the  same  in  all  cases  as  where  feigned  issues  are  tried 
by  jury;  and  in  such  cases,  as  the  trial  is  a  preliminary  one  to  the 
final  hearing  and  determination  of  the  action,  which  is  made  by  the 
decision  of  the  court,  a  motion  for  a  new  trial  of  such  feigned  issues 
can,  in  the  first  ins^nce,  be  made  only  before  the  judge  who  pre- 
sided at  the  trial,  or  at  the  term  where  the  motion  for  final  judg- 
ment is  made  or  the  remaining  issues  of  fact  are  tried,  unless  the 
jad^e  directs  that  the  exceptions  be  heard  at  general  term.  Code 
Civ.  Froc  3  1003.  And  in  case  the  motion  Is  not  so  made  or  di- 
rected to  be  heard,  the  party  to  whom  the  verdict  is  adverse  is,  by 
the  practice  prescribed  in  such  case,  deemed  to  have  acquiesced  in 
the  verdict  npon  such  issues.  Ward  v.  Warren,  15  Hun,  600; 
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Chapin  t.  Thompson,  80  N.  Y.  275,  reversing  18  Hun,  446;  I(L,  23 
Hun,  12,  15,  89  Y.  270,  274.  As  no  such  motion  for  a  new  trial 
was  made,  or  such  direction  given  for  it  to  be  heard,  the  defendant 
is  in  no  position  to  raise  here,  as  against  the  verdict  of  the  Jury, 
any  question  upon  the  rulings  in  the  reception  or  rejection  of  evi- 
dence at  the  trLal  of  the  issues  submitted  to  them,  or  as  to  the  force 
or  weight  ot  the  evidence  in  support  of  the  verdict  ^feverthdes^ 
a  careful  examination  of  the  evidence,  and  of  the  exceptions  taken 
hy  the  defendant  to  the  rulings  upon  the  admissibili^  of  evidence 
•  on  the  trial  before  the  jury,  leads  to  the  conclusion  that  there  was 
no  error  In  that  respect  prejudicial  to  the  defendant  At  the  time 
that  the  issues  were  moived  for  trial  before  the  jury,  the  defendant's 
counsel,  upon  affidavits,  moved  for  a  postponement  of  the  trial, 
founded  upon  the  alleged  fact  that  she  was  in  ill  health,  and  unable 
to  attend  the  trial  at  that  time.  This  motion  was  addressed  to  the 
discretion  of  the  court,  and  was  denied.  The  defendant  was  pres- 
ent, and  testified  as  a  witness  on  the  trial.  We  think  there  was  no 
such  abnse  of  the  discretion  of  the  court  in  the  denial  of  the  motion 
as  to  require  or  justify  relief  on  this  review.  Borley  v.  Manufactur- 
ing Co.  (Sup.)  12  N.  Y.  Snpp.  45.  !No  further  question  seems  to  re- 
quire the  expression  ol  consideration.  Ths  judgment  should  be 
affirmed.  All  concur. 


<76  Hun.  S8&) 

SHEFABD  et  sL  v.  SQUIRE  et  sL 
(Supreme  C!ourt.  Oennal  Term,  Flf  tb  Department   April  12,  1894.) 

L  Chanob  op  Vendb— Right  of  Nonrestdknt  Defendants. 

Uuder  Code  Civ.  Proc.  f  984,  proTldlDff  that  an  action  "must  be  tried 
tn  the  county  in  wblch  one  of  the  parties  resided  at  tbe  time  of  the 
commeucemeut  thereof."  the  rlsht  to  move  for  a  change  of  place  of  trial 
to  the  proper  county  is  not  affected  by  the  fact  that  defendants  are  non- 
reuldeuts  of  tbe  state. 

S.  Sams — Rbsidencb  of  Pabtibs. 

The  words  "one  of  the  parties,"  in  section  984,  does  not  mean  all  the 
plaintiffs  or  all  the  defendants,  when  they,  respectively,  consist  of  several 
persons. 

8.  Same— TiHB  of  Making  Demand. 

Under  Code  Civ.  Proc.  S  986,  providing  that  demand  for  change  of  venue 
must  be  served  with  the  answer,  or  before  service  of  the  answer,  a  de- 
mand is  Buifident  where  It  was  served  before  Hie  answer  to  the  ameided 
complaint,  but  after  tbe  answer  to  the  original  complaint 

Appeal  from  special  term,  Monroe  county. 

Action  by  Floyd  C.  Shepard,  Philo  Osgood,  and  William  S.  King 
against  Watson  G.  Squire  and  Ida  Squire.  From  an  order  granting 
a  motion  to  change  the  place  of  trial  from  Monroe  to  Herkimer 
county,  plaintiffs  appeal  AflQrmed. 

The  action  was  commenced  by  the  service  of  the  summons  8,  1893. 
The  complaint  was  served  by  mall  upon  the  defendants'  attorney  June 
22d,  and  their  answer  was  served  July  20th.  Before  answering,  and  on 
July  5th,  a  written  demand  was  served  that  tbe  place  of  trial  be  changed 
from  Monroe  county,  which  was  that  designated  In  the  complaint  to  Her- 
kimer comity.  On  Julj'  i!OlU,  with  the  answer,  the  defendants'  attorney 
served  upon  the  plaintiffs'  ultoraey  another  like  written  demand  for  change 
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■of  tlie  place  of  trial;  and  on  July  21at  they  aervcd  affidavits  and  notice  of 
motion  to  be  made  at  Monroe  special  term  of  July  31st  for  change  of  the 
place  of  triaL  The  motion  was  then  heard,  founded  upon  the  first  demand, 
and  was  denied  In  September,  as  prematurely  made,  with  leave  to  renew. 
Before  the  decision  of  the  motion,  and  on  August  18Ui,  the  defendants' 
attorney  served  other  affidavits  and  notice  of  motion  to  be  heard  at  Monroe 
special  term  of  September  11th,  founded  npon  the  second  demand.  An 
amended  complaint  was  served  on  the  defendants'  attorney  Au^t  25th; 
and  thereupon,  before  the  time  for  answering  the  amended  complaint  ex- 
pired, the  defendants'  attorney  served  the  plaintiffs'  attorney  with  another 
and  like  written  demand  for  change  of  the  place  of  trial,  withdrew  the  sec- 
ond motion  so  noticed,  and  served  other  affidavits  and  notice  of  motion, 
founded  upon  the  third  demand,  tor  Monroe  special  term  of  October  30, 
1883.  The  motion  was  there  heard  and  granted,  and  from  that  order  the 
plaintiffs  appeaL 

Argued  before  DWIGHT,  F.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

John  Van  Voorhia,  for  appellants. 
A.  H.  Mills,  fbr  respondents. 

BRADLEY,  J.  The  defendants  were  at  the  time  of  the  com- 
mencement of  the  action,  and  are,  residents  of  the  state  of  Wash- 
ington. The  subject  of  the  action  is  land  situated  in  that  state. 
The  plaintiff  King  1^  and  has  for  several  years  been,  a  resident  of 
the  state  of  Minnesota,  place  of  r^dence  of  the  other  plain* 
tifts  is  nion,  in  the  county  of  Herkimer,  JS.  Y.  This  action  comes 
ndthin  those  to  which  is  applicable  the  statute  which  provides  that 
an  action  "must  be  tried  in  the  county  in  which  one  of  the  parties 
resided  at  the  time  of  the  commencement  thereof."  Code  dv.  Proc. 
§  984.  And  because  none  of  the  paarties  resided  in  the  county  of 
Monroe,  and  two  of  the  plaintiffs  then  resided  in  the  county  of  Her- 
kimer, the  demand  for  the  change  to  the  latter,  as  the  proper  county, 
was  made.  The  defendants'  attorney,  not  being  served  with  written 
consent  thereto,  gave,  within  due  time,  notice  of  motion,  founded 
upon  his  third  demand,  for  such  change  of  the  place  of  triaL  The 
fact  that  the  defendants  were  nonresidents  of  the  state  does  not 
deny  to  them  the  benefit  of  the  statute  referred  to,  for  the  purpose 
of  proceeding  in  the  manner  so  provided  for  changing  the  place  of 
trial  to  the  proper  county.  Nor  are  the  words  "one  of  tiie  parties," 
in  section  984,  entiUed  to  such  construction  sa  to  necessarily  embrace 
all  the  plaintiffs  or  all  the  defendants,  when  they,  respectively,  con- 
sist of  more  than  one  person.  In  that  case  each  one  of  the  per- 
sons is  a  party  plaintiff  or  defendant,  and  the  import  of  the  language 
osed  iSf  in  view  of  its  purpose,  the  same  as  if  it  read  that  "an  action 
must  be  tried  in  the  county  in  which  one  of  the  parous  who  is  a 
party  resided."  Although  the  phraseology  of  the  section  differs 
somewhat  from  that  of  section  125  of  the  prior  Code,  no  material 
change  In  its  meaning  was  intended,  as  appears  by  the  Throo])s 
notes,  and  its  apparent  effect  is  no  different.  The  riglit  to  Ihe 
diange  of  the  place  of  trial  to  the  proper  county  is  absolute,  vrhi  n 
the  proceedings  to  accomplish  it  are  duly  taken  and  pursued. 

But  it  is  urged  on  the  part  of  the  plaintlfh  that  the  third  demand 
did  not  constitute  a  basis  in  support  of  the  motion,  because  It  was 
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Ben-ed  before  the  defendants  answered  the  amended  complaint^ 
and  after  the  answw  to  the  original  complaint.  It  is  conceded 
that  they  may  haye  effectually  served  a  demand  with  the  answer  to 
the  amended  complaint  It  may  be  observed  that,  when  it  was 
served,  the  amended  one  became  tiie  only  complaint  in  the  action,  as 
effectually  as  if  none  had  preceded  it;  and,  for  the  purpose  of  pro- 
ceeding to  require  and  obtain  a  change  of  the  place  of  trial,  the 
defendants  were  at  liberty  to  so  treat  it.  The  demand  made  be- 
fore answering  it  was  therefore  effectual  to  support  their  motion 
made  in  due  time  thereafter.  In  Penniman  v.  Fuller  &  Warren 
Oo..  133  N.  T.  442, 31  K.  £.  318,  the  demand  served  vnth  an  amended 
answer  to  the  complaint  was  held  sufficient  basis  for  a  motion  like 
the  OBe  in  question.  That  case  does  not  aid  the  plaintiffs.  Here 
the  amended  one  was  the  complaint,  within  the  meaning  of  the  stat- 
ute^ referred  to;  and  before  answering,  as  well  as  with  it,  the  de- 
fendants may  properly  have  demanded  the  change  of  the  place  of 
trial  There  was  no  waiver,  by  any  proceedings  taken  prior  to 
the  service  of  this  demand,  of  the  right  of  the  defendants  to  pro- 
ceed upon  it  They  had,  before  the  service  of  the  amended  com- 
plaint, persistentiy  sought  to  obtain  the  change.  It  is  difficult  to 
see  that  one  such  demand  would  be  waived  by  another  of  like 
character  preceding  or  foUowing  it  In  Uie  iHresent  case  the  pro- 
ceeding was  instituted  by  a  demand  permitted  and  autiiorized  by 
the  service  of  the  amended  complaint,  and  the  motion  was  properly 
granted.    The  order  should  be  affirmed.    All  concur. 


(Tfl  Hun,  606.) 

SMITH  7.  INGHAM  UNTVERSITT. 
(Supreme  Oonrt,  General  Term,  Fiftb  Department   April  12,  1S94.) 

&FPEAI.— DiBMISSAL— FaILDRB  TO  SeRVB  CASB  AKD  EXCEFTIOICB. 

An  appeal  will  not  be  dismissed  for  failm%  to  serve  a  case  and  eicep- 
tlons  within  the  time  prescribed,  but  tlie  only  effect  of  snch  failure  Is 
to  leave  complainant  to  argue  his  appeal  on  the  Judgment  rolL 

Action  by  Walter  H.  Smith,  as  trustee,  against  Ingham  Uni- 
versity. There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 
ant appeals.  Plaintiff  mores  to  strike  the  cause  from  the  calen- 
dar, and  for  affirmance.  Denied. 

Argued  before  DTVIGHT,  P.  J.,  and  7JEWJB,  BBAJDLEY,  and 
HAIGHT,  JJ. 

Baines  Bros.,  for  appellant 

Bowen  &  Washburn,  for  respondent 

HAIGHT,  J.  So  much  confusion  exists  with  reference  to  the 
disposing  of  appeals  in  this  court,  on  account  of  the  delay  in  the 

*Ck>dc  Civ.  Proc.  |  986.  provides  that:  "Wh«%  tbe  defendant  demands 
that  on  action  be  tried  In  the  proper  counts,  his  attomer  must  serve  upon 
the  plaintiff's  attorney  with  the  answer  or  before  sra'vice  of  the  anawer,  a 
vrrltten  demand  according." 
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proKcxition  tiiereof,  that  we  have  thoni^  it  wise  to  RState  the 

practice. 

An  appeal  cannot  be  dismissed  on  accoiint  of  the  failure  ol 
the  appellant  to  serve  a  case  and  exceptions  within  the  time 
prescribed  therefor.  The  only  effect  of  such  omission  is  to  leave 
the  party  to  argue  his  appeal  on  the  jndgment  roll.  Bchwarz  t. 
Weber,  103  N.  Y.  G58,  8  N,  E.  728;  Berger  t.  Dubernet,  7  Bob.  (N. 
Y.)  1;  Brown  t.  Haidie»  6  Bob.  (N.  T.)  678;  BanMn  t.  Pine,  4  Abbi 
Pr.  309. 

Bnle  33  prorides  that: 

"It  the  party  shall  omit  to  make  a  case  within  the  time  above  limited, 
he  aball  be  deemed  to  have  waived  his  rli^t  thereto;  and  when  a  case  la 
made,  and  the  parties  ^11  omit,  wltbln  the  several  times  above  limited,  the 
one  party  to  propose  amendments,  and  the  other  to  notify  an  appearance 
before  the  justice,  surrogate  or  referee,  they  shall  respectively  be  deemed, 
the  former  to  have  agreed  to  the  case  as  proposed,  and  the  latter  to  have 
agreed  to  the  amendments  as  proposed." 

Rule  35  provides  that: 

"Where  a  party  makes  a  case  or  exceptions,  he  shall  procure  the  same 
to  be  filed  within  ten  days  after  the  same  shall  be  settled,  signed  and  ordered 
to  be  filed,  or  It  shall  be  deemed  abandoned  nnless  the  time  is  extended 
by  order,  •  •  *  And  on  filing  affidavit  tbat  sncb  case  or  ezceptliHw 
has  not  been  filed  and  showInK  the  time  of  ttie  settlement  thereof  and  the 
date  of  sttch  order,  and  that  more  than  ten  di^  have  elapsed  from  the  time 
of  such  Older,  or  from  the  expiration  of  the  time  to  wht^  It  was  extended, 
an  ordo-,  of  course,  may  be  entered  declaring  the  same  abandoned  and  the 
party  may  proceed  as  If  no  case  or  exceptions  had  been  made." 

It  will  be  observed  that  under  rule  33,  if  the  party  shall  omit 
to  make  a  case  within  the  time  limited,  he  shall  be  deemed  to 
have  waived  his  right  thereto,  and  that  under  role  35,  if  he  omit 
to  file  the  case,  when  settled,  within  the  time  limited,  he  shall  be 
deemed  to  have  abandoned  it  Aa  to  the  former,  the  role  does  not 
point  out  how  the  waiver  is  to  be  determined,  bat,  in  the  latter, 
the  rule  specifically  provides  how  the  question  of  abandonment 
shall  be  established.  No  reason  is  apparent  why  the  practice 
provided  for  the  determination  of  the  question  in  one  case  should 
not  prevail  in  the  other.  The  courts  have  consequently  adopted 
the  practice  prescribed  by  rule  35,  in  determining  the  question  of 
waiver  under  rule  33.  Carraher  v.  Carraher,  42  How.  Pr.  458; 
Phelps  V.  Swan,  2  Sweeny,  696;  Ward  v.  Railroad  Co.,  Id.  701; 
Anon.  36  How.  Pr.  366;  Insarance  Co.  t.  Dwight,  1  Hilt  60. 

Rule  40  provides  that: 

"Enumerated  motions  shall  be  noticed  for  the  first  day  of  the  term 
eltliCT  party  on  a  notice  of  eight  days.  •  •  «  The  party  whose  duty  It  la 
to  fnmiah  the  papers  shall  serve  a  copy  on  ttie  opposite  party,  except  upon 
trial  of  Issues  of  law,  at  least  eight  days  before  the  time  for  which  the 
latter  may  be  noticed  for  argument  If  the  party  whose  duty  it  is  to 
furnish  the  papers  shnll  neglect  to  do  so,  the  opposite  party  shail  be  enti- 
tled to  move,  on  affidavit  and  on  four  days'  notice  of  motion,  that  the  cause 
be  struck  from  the  calendar  (whichever  party  may  have  noticed  It  for  argu- 
ment) and  that  judgment  be  rendered  in  his  favor." 


The  practice,  therefore,  is,  if  the  appellant  fails  to  serve  his 
^se,  or  have  it  Bettled,  signed,  or  filed,  within  the  time  prescribed 
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by  the  roles,  the  reBpondent  may  apply,  on  notice,  to  the  special 
term,  to  have  the  case  declared  waived  or  abandoned  in  accordance 
with  the  provisions  of  the  roles  83  and  35.  If  the  special  term 
grants  the  motion,  the  appellant  may  still  have  his  appeal  heard 
upon  the  judgment  roll,  by  causing  the  papera  to  be  printed  and 
served  in  accordance  with  the  provisions  of  rule  40.  After  the 
entry  of  an  order  declaring  the  case  and  exceptions  waived  or 
abandoned,  the  respondent  may  notice  the  case  for  argument, 
and  place  it  upon  the  calendar;  and,  if  the  appellant  neglects  to 
serve  upon  the  respondent  Ihe  papers  upon  which  the  appeal  is  to 
be  heaM  within  the  time  prescribed,  the  respondent  may  move  on 
afQdavit,  and  on  four  days*  notice  of  motion,  that  the  case  be  strack 
from  the  calendar,  and  that  judgment  be  rendered  in  his  favor. 
In  the  city  of  New  York  It  has  been  the  practice  to  require  the  re- 
spondent to  apply  to  the  court,  or  a  judge  thereof,  for  an  order  to 
put  the  case  on  the  calendar,  in  accordance  with  a  special  rule 
to  that  effect  existing  in  such  city.  But  we  have  no  such  rule 
in  this  department  We  have,  however,  a  special  rule  which  pro- 
iddes  that: 

"In  every  case  which  la  to  be  1>roueht  on  for  argument  npaa  a  case  or  a 
case  coutalnlDg  exceptions,  the  note  of  Issue  filed  with  the  clerk  shall  be 
accompanied  by  an  affidavit  statinK  that  the  case  has  been  settled,  signed 
and  ffied,  and  specifying  the  time  and  place  of  such  filing;  otherwise  the 
case  shall  not  be  put  upon  the  calendar." 

This  rule  has  reference  only  to  causra  which  are  to  be  heard 
upon  a  case,  or  a  case  containing  exceptions,  and  has  no  applica- 
tion to  an  appeal  which  is  to  be  heard  upon  the  judgment  roll 
alone.  After  an  order  has  been  entered  declaring  a  case,  or  a  case 
containing  exceptions,  waived  or  abandoned,  the  cause  may  be 
placed  upon  the  calendar,  and  no  affidavit  is  required  to  accom- 
pany the  note  of  issue.  The  special  term  has  power  to  excuse  and 
open  defaults,  and  to  extend  ^e  time  to  make  and  serve  case  or 
case  containing  exceptions,  and  all  motions  of  this  character  should 
be  made  in  that  court  The  motion  should  be  denied,  hut,  in  thla 
casCi  without  costs  to  either  party.    All  concur. 


(77  Hun,  1.) 

GOOPBR  et  aL  V.  MONROB  et  aL 

(Supreme  Court.  General  Term,  Fifth  Department   April  12,  IM) 

1.  Btatdte  of  Fraddb— Part  Pbbfohmancb. 

Possession  of  land  under  an  agreement  to  convey  in  payment  tor 
services  rendered  Is,  after  the  statute  of  UmltatlMis  has  nm  against  tli« 
claim  for  services,  such  part  perfwmancs  as  will  take  tbe  case  oat  oT 

the  statute  of  frauds. 

SL  WmTKBB—CkHiPETENCT— Party  in  Interest. 

A  husband's  right  of  curtesy  Initiate  does  not  give  him  such  an  Interest 
In  hlB  wife's  land  as  to  disqualify  him,  under  Code  Olv.  Proc.  {  829,  from 
testifying  tn  favor  of  his  wife  as  to  communications  wltli  decedent  con- 
cerning the  land. 

Appeal  from  circuit  court,  Chautauqua  county. 
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Action  by  Harriet  Cooper,  Sarah  E.  Cooper,  and  Lncy  A.  Edee 
against  Caroline  Monroe  and  Bimon  Monroe  to  recover  posseasion 
of  certain  real  estate.  From  an  order  granting  a  new  trial  on 
the  minutes  of  the  court  after  a  verdict  in  favor  of  defendantSi 
defendants  appeal.  Bereraed. 

Argued  before  DWIOHT,  P.  and  LE^ISi  HAIOHT,  and 
BRADLEY,  JJ. 

Sw  W.  Mason,  for  appellant  Caroline  Monroe. 
A.  B.  Ottowaj,  for  appellant  Simon  Monroe. 
H.  C.  Kingsbury,  for  respondents. 

IIAIGHT,  J.  This  action  is  in  ejectment  to  recover  the  pos- 
BMsion  of  a  h&use  and  lot  of  the  value  of  about  f450,  in  the  vil- 
lage of  Westfi^d,  known  as  "The  Exchange."  Houy  Walker  was 
the  owner  a/t  the  premkes  in  question.  The  plaintilEfs  claim  titie 
as  devisees  under  the  last  will  and  testament  <^  Walker,  whidi  has 
been  duly  proved  and  admitted  to  probate.  The  appellant  Caroline 
Monroe  claims  to  be  the  equitable  owner  and  entitled  to  retain 
the  possession  of  the  premises.  The  defendant  Simon  Monroe  is 
her  husband.  Henry  Walker  and  Caroline  Monroe  were  brother 
and  sister.  The  evidence  produced  upon  the  trial  on  the  part  of 
the  defendants  tends  to  show  that  in  the  year  1868  Walker  and  the 
defendant  Candine  had  a  mother  that  was  aged  and  sick;  that 
Walker  then  told  Caroline  that  if  she  would  take  their  mother 
home  with  her,  and  take  care  of  her,  he  would  pay  her  well  for 
it;  that  die  thereupon  took  her  mother  to  her  house,  and  cared 
for  her  until  the  time  of  her  death,  which  was  in  the  year  1874. 
In  May,  1889,  the  defendants  were  living  in  the  city  of  Buffalo, 
and  Walker  then  agreed  with  the  defendant  Caroline  to  give  her 
the  house  and  lot  in  question  for  a  home,  in  payment  for  what 
he  owed  her  for  taking  care  of  his  mother,  and  wanted  her  to 
remove  from  Buffalo  to  Westfleld,  take  possession  of  the  house 
and  lot,  and  occupy  it  as  her  home;  that  In  June  following 
she  did  so,  and  has  so  continued  to  occni^  the  same  ever  since. 
In  May,  1890,  Walker  executed  his  last  will  and  testament,  in 
which  he  first  directed  the  payment  of  his  debts,  and  then  gave, 
devised,  and  bequeathed  "all  the  rest,  residue,  and  remainder  of 
my  estate,  both  real  and  personal,  to  my  sister,  Harriet  P,  Cooper, 
and  my  nieces  Mrs.  Lucy  Edes  and  Barah  Cooper,  share  and  share 
alike."   In  June  following  he  suddenly  died  from  an  injury  received. 

The  only  evidence  offered  on  behidf  of  the  plaintiffs  aside  from 
the  records  was  to  the  effect  that  Walker  had  in  his  lifetime  kept 
the  property  Insured  in  his  own  name.  The  case  was  submitted  to 
the  jury,  and  the  verdict  was  in  favor  of  the  defendants.  The 
trial  court  ordered  a  new  trial  upon  the  ground  that  the  evidence 
was  not  sufHcient  to  sustain  the  verdict  The  reasons  stated  in 
the  opinion  written  by  the  court  are  as  follows; 

"To  free  the  case  from  the  operation  of  the  statute  tt  must  appear  that  the 
purchaser  expended  money  or  made  Improrements  which  he  wonld  not  have 
done  except  In  rdiauce  upon  performance  by  the  seller,  and  to  recover  for 
which  be  Is  ronedlless.   Tbe  payment  of  the  consideration  and  tbe  simple 
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act  of  taklns  poaBessios  haa  been  hdd  not  to  be  such  a  part  performance 

ot  the  contract  upon  the  part  of  the  purchaser  as  to  Invoke  the  power  of  the 
court  to  decree  specific  performance."  Citing  Lowry  v.  Tew,  3  Barb.  Ch. 
407;  Malins  v.  Brown,  4  N.  Y.  403-410;  JYeemau  v.  Freeman,  43  N.  T.  34; 
MlUer  T.  BaU,  64  N.  Y.  28C;  Hutchlns  v.  Hutchlna,  98  N.  Y.  RV-fiC;  Halght  t. 
Cbllds.  34  Barb.  1S9;  WlncbeU  t.  Wlncbell,  lOU  N.  Y.  150,  2  N.  ii^  897. 

We  do  not  understand  these  cases  as  they  appear  to  be  under- 
stood by  the  trial  court  In  none  of  them  was  this  question  pre- 
sented for  determination.  In  Malins  t.  Brown,  supra,  the  judge 
writing  the  opinion  says  that  ^payment  of  the  purchase  money 
and  being  let  into  possession  are  sufficient,"  citing  the  case  of 
Dugan  y.  Gittings,  3  Gill.  138-157;  and  the  same  ^pression  was 
used  by  this  court  in  the  case  of  Devinn^  y.  Corey  (Sup.)  6  N. 
Y.  Bupp.  289.  Several  of  the  dementary  writers,  and  some  of  the 
dedslons  of  the  courts  in  other  states,  appear  to  support  Ibeae 
expressions.  Our  view  of  the  question  is  tlmt  the  payment  of  the 
consideration  to  the  vendor  and  the  delivery  of  the  possession  by 
him  to  the  vendee  may  in  some  cases,  and  in  others  not,  be  suffi- 
cient performance  of  the  contract  to  enable  the  purchaser  to  in- 
voke the  power  of  a  court  of  equity  to  decree  specific  performance. 
In  Lowry  t.  Tew,  supra,  the  chancellor  says: 

"Hie  principle  upon  which  courts  of  equity  hold  that  a  part  performance 
of  a  parol  agreement  Is  aufflclent  to  take  tbe  cose  ont  of  tlie  statute  of 
frauds  Is  that  a  party  who  has  permitted  another  to  perform  acta  on  the 
faith  of  an  agreement  abaU  not  be  allowed  to  Insist  that  the  agreement  la 
Invalid  because  It  was  not  In  writing;  *  *  *  in  other  words,  upon  the 
ground  of  fraud  In  refusing  to  execute  the  parol  agreement  after  a  part 
perfoi*mance  thereof  by  the  ottaor  party,  and  where  he  cannot  be  placed  in 
the  same  altaatlon  that  he  was  in  befWe  such  part  performance  by  htm. 
Taking  poBseaslcm  under  a  parol  agreement,  and  in  compUanoe  witb  tbe 
provisions  of  such  agreement,  accompauied  wltb  other  ai^  which  cannot 
be  recalled,  bo  as  to  place  the  party  taking  possessloii  In  the  same  sftuatlon. 
tbat  be  was  in  before,  baa  always  been  taeld  to  take  sudi  asreement  out  ot 
tbe  opo-atlon  of  tbe  statute  of  frandi.** 

The  question  Is,  therefore,  as  to  whether  the  vendee,  in  taking 
possession  of  the  premises,  has  done  any  act  for  which  he  cannot  be 
fully  compensated  in  an  action  at  law.  If  he  has  expended  money 
in  placing  permanent  improvements  upon  the  premiseB,  or  paid  the 
taxes  thereon,  he  could  not  recover  therefor  in  an  action  at  law,  and 
to  deprive  him  of  the  premises  would  be  a  fraud  upon  him  where 
the  improvements  were  made  and  the  taxes  paid  upon  the  reliance 
of  the  parol  agreement  of  the  vendor  to  coutct  the  lands  to  him. 
Ordinarily  the  payment  of  the  consideration  in  whole  or  in  part 
could  be  recovered  back  in  an  action  at  law,  but  in  case  the  vendor 
had  in  the  mean  time  become  insolvent,  or  if  the  statute  of  limita- 
tions had  run  against  the  plaintifTs  claim,  the  vendee  could  not  be 
restored  to  the  same  situaUon  that  he  was  in  before  the  agreement, 
and  to  restore  the  premises  to  the  vendor  under  such  circumstances 
would  operate  to  defraud  the  vendee  of  the  money  that  he  had  paid 
thereon.  In  such  caae  we  think  equity  would  have  power  to  compel 
specific  performance,  and  that  this  view  is  in  accoi^  with  the  gen- 
eral doctrine  of  the  cases  referred  ta  Kenyon  t.  Toulan  ^up.)  G 
N.  Y.  Supp.  784. 
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Again  referring  to  the  facts  of  this  cub^  we  find  that  Walker 
gave  the  premises  to  the  defendant  Caroline  in  payment  for  what 
he  owed  her  in  taking  care  ot  his  mother.  Hiis  was  a  l^al  obliga- 
tion. He  had  agreed  to  pay  her  in  case  she  wonld  take  his  mother, 
and  take  care  of  her.  She  performed  on  her  part  It  is  the  dnty  of 
children  to  take  care  of  their  aged  and  indigent  parents.  Walker, 
in  promlaing  to  pay  for  the  care  of  his  mother,  was  bat  performing 
a  duty  that  rested  npon  him.  The  defendant  Caroline  accepted  the 
premises  an  payment  upon  such  indebtedness.  The  serrices  were 
rendered  in  1874, — nearly  20  years  ago, — and  the  inference  is  that 
the  statute  of  Umitationa  has  now  run  against  the  claim;  so  that,  if 
she  is  now  deprived  of  the  premises,  she  must  lose  her  claim  for 
sendees  rendered.  It  may  be  said  that  the  statute  of  limitations 
had  ran  when  the  agreement  was  made.  Whether  It  had  or  not  we 
are  unable  to  det^mine  frmn  the  eridence  prettoited.  No  claim  of 
that  character  appears  to  have  be«i  made  upon  the  trial,  and,  if 
there  had  been,  we  think  it  wonld  have  made  no  difference,  for 
Walker  had  the  right  to  waive  the  statute,  and  recognize  his  obliga- 
tion to  pay,  and  this  he  appears  to  have  done  by  the  agreement 
in  question.  It  is  therefore  apparent  that  if  she  now  be  deprived  of 
the  premises,  she  will  lose  her  claim  for  services.  This  would  be 
a  fraud  upon  her  which  equity  has  the  power  to  prevent  If  the 
facts  are  such  that  equity  wonld  afford  her  rdief,  she  may  avail  her- 
self of  them  as  an  equitable  defense  to  this  action.  Cavalli  t.  Allen, 
57  N.  T.  60& 

An  exception  was  taken  to  the  evidence  ot  Simon  Monroe  as  to 

conversations  had  with  Walker  in  reference  to  the  conveyance  of 
the  premises  in  questions  to  the  defendant  Caroline.  It  was  claimed 
that  he  had  such  an  interest  as  would  disqualify  him  under  section 
829  of  the  Code;  that  he  might  become  entitled  to  a  life  estate 
as  tenant  by  curtesy.  This  question  was  fully  considered  by  this 
court  in  Be  Clark,  40  Hun,  23S-237,  and  the  conclusion  was  then 
reached  that  the  husband  did  not  have  such  an  interest  in  the 
real  property  of  his  Tdfe  as  to  disqualify  him  from  being  a  witness. 
A  different  conclusion  appears  to  have  been  reached  by  this  court  In 
the  case  of  Devinney  v.  Corey,  supra,  but  the  question  does  not  there 
appear  to  have  been  fully  considered,  or  the  attention  of  the  court 
called  to  the  former  decision.  Children  may  become  heirs  at  law  of 
thdb  parents,  and  as  such  entitled  to  the  real  property  of  which 
the  ira^rents  may  die  seised,  but  during  the  lifetime  of  the  parents 
the  children  are  not  vested  with  ai^  interest  in  the  real  estate, 
and  are  consequently  not  disqualified,  under  the  provisions  of  the 
Code,  fnmi  testifying;  and  the  same^  we  think,  may  be  said  in  ref- 
erence to  a  husband.  He  has  no  present  interest  The  wife  may 
convey  or  devise  by  will,  and  thus  deprive  him  of  any  estate  that 
he  otiierwise  might  have  had  upon  her  death.  In  order  to  be 
disqualified  under  the  Code,  the  witness  must  have  a  present,  cer- 
tain, and  vested  interest,  not  an  Interest  remote,  uncertain,  or  con- 
tingent Hobart  v.  Hobart,  62  N.  Y.  80;  Nearpass  v.  Gilman,  104 
N.  Y.  507,  10  N.  E.  8&4;  WaUace  v.  Straus,  U3  N.  Y.  238-241,  21 
v.28N.T.s.no.3— 15 
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N.  E.  66.  See  also  Whitman  t.  Foley,  125  N.  Y.  651-659,,  26 
N.  E.  725.  The  order  appealed  from  shonld  be  reversed,  and  judg- 
ment oirdered  for  the  defendants  upon  the  verdict  All  concur. 


err  Hun.  S3.) 

WBRNBR  T.  GITT  OF  BOCHESTBB, 
(Supreme  Court.  Geaeral  Term,  Fifth  Departnient   April  12,  ISM.) 

1.  MuHiciPAL  Corporations— PRBBBNTATION  op  Claim. 

Under  a  ctly  charter  providing  that  no  claim  against  tlie  city  for  dam* 
ages  caused  by  negligence  shall  be  received  for  audit  unless  made  out  In 
detaU,  speci^lng  "when,  where  and  how  occasioned,"  a  claim  Is  sufficient 
where  it  states  that,  on  a  certain  evening,  claimant's  buggy  was  over- 
turned by  coming  In  contact  with  a  pUe  of  dirt  In  the  middle  of  a  street 
at  a  point  about  o&e-ttalrd  of  a  mile  east  from  a  cotaln  railroad;  tliat 
claimant  was  thrown  to  the  ground,  and  rendered  unconsdous  by  the 
fiiU;  that  the  exposure  dui^ng  unconsciousness  caused  a  severe  sickness; 
fliat  his  buggy  and  harness  were  broken;  and  that  he  claims  9200  for 
personal  Injuries,  and  $20  for  damages  to  his  buggy  and  harness. 

X  Same — Averment  or  Nboltoencb. 

The  claim  need  not  aver  negligence  on  tbe  part  of  the  city,  as  the  <diar- 
ter  does  not  require  such  all^atlon.  « 

&  Sake — Time  of  Presektino  Claim. 

Rochester  city  charter  provides  that  no  action  shall  be  brought  against 
the  city  until  the  expiration  of  40  days  after  tbe  claim  shall  have  been  pre- 
sented to  the  common  council;  that  all  actions  against  tbe  city  tar  neg- 
ligence shall  be  commenced  within  one  year  "from  the  time  of  tlie  receiv- 
ing the  injuries  or  when  the  cause  of  action  «  *  •  shall  have  accrued;** 
that  no  action  shall  He  against  the  city  for  personal  injuries  unless  notice 
of  Intention  to  sue  shall  have  been  filed  with  the  city  counsel  within  six 
months  after  such  "cause  of  action  shall  have  accrued."  -Heid^  that  the 
notice  of  intention  to  sue  must  be  given  within  six  months  after  the  ex- 
piration of  40  days  from  the  presentation  of  the  claim,  but  before  tbe 
expiration  of  one  year  from  the  time  the  Injuries  were  received. 

Appeal  from  Monroe  county  court. 

Action  by  George  Werner  against  the  city  of  Rochester  for 
personal  injuries,  and  for  injury  to  property.  From  a  judgment 
entered  <m  a  rerdict  in  favor  of  plaintift,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  made  on  the  minutes  of  the  court,  de- 
fendant appeals.  AfBrmed- 

Argned  before  DWIGHT,  P.  J.,  and  LEWIS^  HAIGHT,  and 
BRADLEY,  JJ. 

G.  D.  Kiehel,  for  appellant 
Heman  W.  Morris,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to  recover  damages  for 
personal  injury,  and  for  injury  to  property.  Section  80  ot  the 
charter  of  tiie  city  of  Rochester,  as  amended  by  the  Xawb  of  1890 
(chapter  561),  among  other  things,  provides: 

"Ttie  common  council  shall  examine,  settle  and  audit  all  accounts,  demands 
and  clalois  against  the  cl^.  *  *  *  No  unliquidated  dalm  or  demand 
shall  be  received  for  audit  unless  made  out  In  detail  specifying,  •  •  •  if 
for  damages  tbr  wrong  or  Injury  or  negligence,  when,  where  and  bow  ooca- 
Bimed.  *  *  ■  No  action  or  proceeding  to  recovee  or  enforce  any  dalm. 
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debt  or  demand  acalnst  the  city  shall  be  brought  until  the  ezplratloD  of  40 
days  after  the  claim,  debt  or  demand  shall  hare  been  presented  to  the  com- 
mon council  for  audit  In  the  manner  and  form  aforesaid.  •  *  *  All  actions 

brought  against  tlie  city  to  recover  damages  or  other  relief  for  Injuries  to  the 
person  or  property  caused  hy  negligence  shall  be  commenced  within  one 
year  from  the  time  of  recetrlDg  the  Injuries,  or  when  the  cause  of  action 
mentioned  in  the  complaint  sliull  hare  accrued.  No  action  or  proceeding 
shall  be  maintained  against  the  city  for  personal  injuries  unless  the  notice 
of  the  Intention  to  commence  such  action,  and  of  the  time  and  place  at  which 
the  injuries  were  recelred,  shall  hare  been  filed  with  the  counsel  to  the 
corporation,  or  other  proper  law  officer  thereof,  within  six  months  after  such 
cause  of  actlim  sball  have  accnud." 

flhe  jdaintiif  daima  to  have  presented  a  claim  to  the  common 
council  for  andlt  on  or  abont  the  16th  day  of  March,  1892,  and  an- 
other on  or  abont  the  1st  day  of  August,  1892.  The  first  notice 
of  Xdaim  does  not  ap{>ear  to  have  stated  accurately  the  time  and 
place  at  which  the  injury  was  received,  and  there  may  be  some 
question  as  to  whether  it  was  ever  presented  to  the  common  coun- 
cil for  audit  We  ^all  therefore  confine  our  attention  to  the 
latter  daim,  the  substance  of  which  is  as  follows: 

"On  the  evening  of  December  21,  1891,  while  driving  along  the  Big  Ridge 
road,  my  baggy  was  overturned,  by  coming  in  contact  with  a  large  pile  of 
dirt  In  the  middle  of  the  street,  at  a  point  about  one-third  of  a  mile  east  of 
the  Charlotte  branch  of  the  New  York  Central  &  Hudson  River  Railroad, 
as  near  as  I  can  estimate  the  distance,  and  I  was  thrown  to  the  ground. 
The  buggy  and  harness  were  broken  and  damaged  to  the  extent  of  $20.00. 
I  was  severely  bruised  and  lamed,  and  was  also  rendered  unconscious,  by 
the  tell,  and  remained  in  the  street,  in  that  condition,  over  an  hour,  and 
contracted  a  aeven  sidmeBs  from  the  exposure,  and  was  ccmflned  to  the 
house  fbr  several  weeks,  and  put  to  considerable  expense  for  medical  attrad- 
ance.  I  claim  9200.00  for  my  p^sonal  injuries,  which,  wltli  the  damage  to 
the  buggy  and  harness,  amounts  to  1220.00.  The  dirt  had  evidently  been 
thrown  up  and  left  there  by  some  one  engaged  In  the  construction  of  a 
sewer  In  the  street  The  night  was  very  dark,  and  there  were  no  guards 
or  llj^ta,  of  any  kind,  around  the  obstruction,  to  warn  people  of  the  danger. 
I  am  advised  by  counsel  that  my  claim  is  a  merltcHrious  one,  and  I  re^iect- 
foUy  aA  tiiat  your  honorable  body  will  allow  It,  and  authorize  its  payment" 

As  we  hare  Been,  the  statute  requires  that  the  daim  presented 
for  audit  in  case  of  injury  stiall  state  "when,  where  and  how  occa- 
sioned.'' This  statute  should  receive  a  reasonable  construction. 
The  time,  place,  and  circumstances  should  be  given  with  reason- 
able accuracy,  so  as  to  enable  the  officers  charged  with  the  duty  of 
inveat^ting  the  circumstances  to  determine  whether  the  clakn  is 
meritorious.  We  do  not  think  this  statute  contemplate  that  a 
perMm  injured  shonld  be  required  to  give  the  exact  time  when  It 
occurred,  for  this,  In  many  cases,  would  be  quite  ImpossiUe.  Nei- 
ther do  we  think  that  the  statute  contemplatea  that  he  shoidd  be 
put  to  the  expense  of  employing  a  surveyor  to  accurately  locate  the 
place  where  the  accident  occurred.  Ihe  claim  presented  by  the 
plaintiff  states  that  the  injury  was  received  on  the  evening  of  De- 
cember 21,  1891;  that  the  night  was  very  dark;  that  there  were 
no  guards  or  lights,  of  any  kind,  around  the  obstruction;  that  he 
was  rendered  unconscious  by  the  fall,  and  remained  in  the  street, 
in  that  condition,  over  an  hour,  llie  daim  fnrttier  states  that 
the  dirt  was  in  the  middle  of  the  street,  at  a  point  abont  one- 
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tiiird  of  a,  mile  east  of  the  Charlotte  brajich  of  tiie  New  York  Cen- 
tral &  Hndlaon  River  Railroad^  as  near  aa  tiie  daimant  can  eeti- 
mate  the  distance.  We  think  these  statements  are  sufflciently 
definite  aa  to  the  time  and  place. 

It  is  further  contended  that  the  claim  presented  by  the  plaintiff 
fbr  andft  is  defective  for  the  reason  that  it  4oe8  not  allege  any 
negligence  on  the  part  of  the  defendant,  or  of  any  person  for  whose 
acts  the  defendant  wonld  be  liiable,  bnt  we  find  no  such  require- 
ment in  the  statute.  As  we  have  seen,  it  reqaires  the  daim- 
ant to  specify  the  time,  place,  tmd  how  occasioned.  l%,e  daim 
presented  for  audit  is  not  intended  or  reqniredt  to  be  the  com- 
plaint in  the  action  or  to  contain  the  allegations  that  would  be 
required  to  be  incorporated  in  such  complaint 

It  is  charged  that  this  claim  was  not  properly  presented  to  the 
common  council  for  audit,  but  the  plaintiffs  attorney  testified  that 
it  was  prtaranted  to  the  common  council  on  Ihe  1st  day  <rf  August. 
He  then  offered  it  in  eTidenc&  Its  reception  was  objected  to  as 
immaterial.  It  was  received  by  the  court,  and  marked  an  ex- 
hibit in  the  case.  No  objection  appears  to  have  been  made  upon 
the  ground  that  it  had  not  been  properly  or  sufllclently  proved 
that  the  claim  had  been  presented  to  the  comsum  council  for 
audit.  We  must  thereA>ie  asmime  that  furthies  evidence  upon  that 
subject  was  waived. 

It  appears  that  the  plaintiff  served  two  notices  of  intention  to 
commence  an  action  for  the  injury  sustained.  One  was  served 
(m  the  Isfe  day  <rf  August;  1S92,  and  the  ethw  on  the  2411l  ui 
B^tmber,  1^2.  The  first  was  aerent  moBtfas  and  eleven  days  after 
the  injury  was  received,  and  the  second;  nine  months  and  three  days 
theref^er.  As  we  hare  seen,,  the  statute  requires  this  notice  of  in- 
tention to  be  served  "within  six  months  after  such  cause  of  action 
accrued."  I^e  question  is  thu»  presented  as  to  when  the  cause 
of  action  accrued.  Did  it  accrue  at  tlie  time  the  plaintiff  received 
the  injury,  or  did  it  accrue  after  the  expiration  of  40  days  after 
the  pKBentation  to  the  commoo:  osnncU  oi  the  plaintiff's  didm  for 
audit?  In  determining  this  question,  we  should,  so  to  as  possibly 
harmonise  the  various,  provlsionft  of  the  act  "So  lime  is  specified 
within  which  the  daim  must  be  presented  to  the  common  onmciL 
No  action,  however,  can  be  brought  upon  the  claim  until  aft»  the 
expii'ation  of  40  days  afta*  such  iH'esaitation;  and  all  acttona 
brought  for  snfth  damages  most  be  commmced  ''within  one  year 
from  the  time  of  receiving  the  hijories,  or  when  the  cause  of  action 
mentioned  in  the  complaint  shall  have  ancrued,"  and  no  action 
shall  be  maintained  unless  notice  of  intention  sliall  hare  been  filed 
within  six  months  after  such  cause  of  action  riudl  hare  accmed. 
We  thns  have  two  statutes  of  limitation,  which  may  be  properiy 
desif^iated  as  the  '^ne*year  limitation"  and  the  **aiz-raon1hs  limita- 
tion." In  t^e  former  the  action  must  be  commenced  within  one  year 
'*fronii  the  time  of  receiving  the  injuries^  or  when  the  cause  of 
action  mentioned  in  the  complaint  shall  have  accrued.**  We 
thus  ha-ve  the  two  expressions  connected  with  the  diB{janctiTe  '^>r.'* 
If  tlie  fenner  expression  is  to  be  disr^pardbc^  and  Ibe  latter  followed. 
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the  efFect  would  be  to  nullify  the  pro\l8ion,  and  leave  no  limitation 
whatever;  for,  as  we  have  seen,  no  Kmit  of  time  is  placed  upon  the 
presentation  of  the  claim  to  the  common  council,  and  no  action  can 
be  maintained  nnttl  40  davs  thereafter.  Bo  that  a  claim  conld  be 
presented  to  the  council  one,  five,  or  ten  years  after  the  Injury  was 
received.  We  «RBiiat,  theKfore,  adopt  thia  view.  The  two  e£- 
pressions^  as  used  in  tills  provision,  must  be  nndervtood,  and  were 
intended,  to  mean  one  and  the  same  thing;  and  that  is,  that  actions 
for  injuries  of  the  character  described  should  be  commenced  within 
one  year  from  the  time  of  receiving  the  injuries,  and  the  expression, 
**or  when  the  cause  of  action  mentioned  in  the  complaint  shall  have 
accrued,''  has  reference  to  the  time  of  such  injury.  It  may  be  that 
the  40  days  given  io  the  common  council,  within  which  to  audit 
and  allow  the  Mm,  and  dnrixkg  whidi  time  the  statute  prohibits 
the  bringing  of  an  action,  should  not  be  counted  as  a  part  of  the 
year  given,  wtthia  which  tbe  'actton  invit  be  brought  Bretan  t. 
Mayor,  et&,  104  K.  Y.  186,  10  ST.  E.  isa  Bat  this  quesfion  is  not 
involved,  and  is  therefore  not  necessary  (or  us  to  here  determine, 
for  this  action  was  broi^ht  withm  the  year.  We  ase  thns  brougbt 
to  the  concluding  provinoB  of  itbe  statate  referred  to, — ithat  of  the 
notice  of  intration.  In  this  provision  we  have  the  same  expression, 
^after  such  cause  of  acticB  -i^iaU  have  accrued."  Ordiaaialy,  when 
we  find  the  same  expression  used  in  various  provisiom  of  a  statute, 
the  same  meaning  should  be  given  to  each;  and  yet  we  hesitate  to 
follow  that  rule  in  construing  this  provision,  for  that  pbrase,  when 
used  independent  of  anofiier,  referring  to  the  same  time,  haa  a  well- 
defined  meaning,  and  to  follow  the  construction  ^ven  to  the  phrase 
in  the  former  provision  would  in  this  destroy  the  harmony  between 
this  and  other  provisions,  first,  the  statute  requires  the  common 
council  to  examine,  settie,  and  audit.  Second,  it  I'eqnires  a  claim  to 
be  presented  to  them  for  audit.  Third,  they  are  ^iven  40  days  with- 
in which  to  determine  the  merits  of  the  claim.  AH  this  has  to  be 
done  before  anj  action  can  be  commenoed,  and,  ohfinarily,  a  canae 
of  acHon  has  not  accrued  au131  it  can  be  instituted.  Again,  the 
common  council  is  composed  of  dectlve  officers,  whom  tbs  law  pre- 
sumes will  discharge  ttielr  duty.  1^  reason  Is  apparent  why  the 
notice  of  intention  ahould  be  served  during  the  time  given  to  the 
common  council  to  dischaTge  its  duty.  It  would  rather  seem  Im- 
pertinent to  serve  a  notice  containing  a  threat  to  commence  an 
action  while  ^e  common  council  was  engaged  upon  a  determina- 
tion of  the  merits  of  the  d&im,  in  the  discharge  of  its  Auty,  But 
we  think  this  provMon  Is  subordinate  to  the  former  provision,  and 
in  no  ease  can  it  operate  to  extend  the  limitation  given  by  tibat 
provision.  It  evldentiy  contemplates  that  the  claimant  will,  with 
reaSDnaUe  promptness,  present  hia  ckdm  to  ihe  common  council; 
that,  if  the  common  council  fails  to  audit  and  allow  the  same  within 
40  4ays  thereafter,  tite  claimant  diall  have  the  right  to  commence 
an  a<^n  tb^efbre;  but  before  commencing  such  an  action,  and 
within  six  months  from  that  time,  amd  "within  the  year  given  Ijj  the 
former  and  the  general  provision  of  limitation,  notice  of  intention 
to  commenee  aach  act»m  must  be  filed  with  the  counsel  of  the 
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corporatioii,  or  other  proper  law  officer.  Steen  Bisnrance  Oo^ 
89  N.  T.  315;  Mayor  t.  HamUton  Fire  Infl.  Co.,  39  N.  T.  45;  Hay  v. 
Insurance  Co.,  77  N.  T.  235;  Fisher  v.  Mayor,  67  N.  Y.  73.  The 
jndfnnent  and  order  appealed  from  should  be  affirmed. 

LEWIS,  J.,  concura.  UWI0HT,  P.  J.,  and  BBADZJBT,  J.,  con- 
cur in  the  result 


(76  Hun.  548.) 

LTIDBKBNS  T.  FSOHEBHOFEB  et  aL 
(Supreme  Ooort,  Ocnoal  Tarn,  Plfth  Department.   April  12,  18M.) 

Al/TBRATIOK  OF  InSTBUHEMTS — BONDS — ArPtDATIT  OF  JO8TIPI CATION. 

The  affldaTlt  of  justification  of  the  obligors  In  a  bond  is  not  a  part  of 
the  bond,  and  an  alteration  of  the  affldaTlt  does  not  affect  the  Talldlty  of 
the  bond. 

Action  by  Emil  Lndekens,  as  receiver  of  the  17ati(»ial  United 
States  Savings  &  Loan  Company,  against  Charles  Pscherhofer  and 
Dora  Wagner,  on  the  official  bond  of  said  Pscherhofer  as  treasnrer 
of  plaintiff.  Plaintiff  moves  for  a  new  trial  on  exceptions  taken  at 
the  Monroe  circuit,  and  ordered  to  be  heard  at  general  term  in  the 
first  instance.  Granted. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY.  JJ. 

John  H.  Hopkins^  for  plaintiff. 

William  E.  Werner,  for  defendant  Wagner. 

BRADLEY,  J,  The  defendant  Pscherhofer  was  treasurer  of  the 
National  United  States  Savings  &  Loan  CompaJiy,  and,  to  secure  to 
the  company  the  performance  of  his  duties  as  such  treasurer,  he, 
aa  principal,  and  tiie  defendant  Wagner  as  surety,  executed  a  bond 
on  the  30th  day  of  August,  1890,  of  that  date.  This  acti<m  is  upon 
such  bond.  She  alleges  that  the  officers  of  the  defendant  withheld 
from  her  knowledge  which  they  had,  affecting  the  character  for 
integrity  of  her  principal  in  the  bond,  to  her  prejudice,  and  that, 
after  she  executed  it,  material  alterations  were  made  in  the  instru- 
ment, whereby  it  was,  as  against  her,  rendered  void.  Pursuant  to 
the  order  of  the  court  made  when  the  action  came  on  for  trial,  the 
question  of  fact  for  special  finding  of  the  jury  was,  "Ib  the  IxHid 
set  forth  in  the  plaintiffs  complaint  valid,  as  against  the  d^endant 
Dora  Wagner?"  and  all  other  questions  of  fact  were  to  await  the 
verdict  upon  that  question.  The  jury  found  for  the  defendant  No 
question  is  raised  as  to  the  regularity  of  the  trial  of  that  issue  alone. 

It  appeared  that  the  principal  in  the  bond  had  applied  to  the 
Fidelity  Company,  of  the  city  of  New  York,  to  become  snre^  for 
him,  and  such  company  declined  to  do  so,  and  expressed  such  decli- 
nation by  letter,  which  was  produced  and  read  in  the  presence  of 
the  board  of  directors  of  the  National  United  States  Savings  ft 
Loan  Company  on  the  evening  prior  to  the  execution  of  the  bond  in 
question.  The  letter  was  not  produced  at  the  trial.  There  was 
some  evidence  tending  to  prove  that  the  Fidelity  Company  declined  to 
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become  surety  for  him  because  It  did  not  con.<dder  him  trastworthy. 
Whether  the  letter  contained  anything  to  that  effect  was,  upon  the  ' 
eridence,  a  disputed  question  (tf  fact  The  omission  to  advise  the  de- 
fendant Wagner  (rf  the  lefoaal  of  the  Fidelity  Company  to  go  upon  the 
bond  was  not,  of  itself,  any  defense.  But  if  the  Savings  and  Loan 
Company,  through  Its  officers,  had  knowledge,  or  had  been  informed, 
that  the  treasurer  was  dishonest,  and  for  tlmt  reason  untrustworthy, 
and,  having  the  opportunity  to  do  so,  failed,  before  the  bond  was 
executed  and  received,  to  advise  the  surety  of  the  fact,  it  would 
be  chargeable  with  fraudulent  concealment,  which  might  be  effec- 
tual to  relieve  her  from  liability  as  such  upon  the  bond.  Tliis  rests 
upon  the  gronnd  that  the  surety  is  prejudiced  by  the  risk  assumed 
by  the  reason  of  the  nondisdoaure  of  the  fact  that  the  principal,  for 
want  of  integrity,  is  not  entitled  to  the  confidence  in  the  relation 
which  his  surety,  as  such,  is  induced  to  assume  to  him,  and  which 
concealment  is  deemed  fraudulent  Anything  short  of  that  is  in- 
sufficient to  avoid  the  obligation  of  the  surety.  Machine  Go.  v.  Far- 
rington,  82  K.  Y.  121;  Telegraph  Co.  v  Barnes,  64  N.  Y.  385;  Bank 

Van  Slyke,  49  Hun,  7,  1  N.  Y.  Supp.  508.  In  the  present  case, 
as  there  was  some  evidence  betuing  upon  that  question,  there  was 
no  error  in  submitting  It  to  the  jury.  The  question  of  the  weight  of 
the  evidence  is  not  here  for  consideration. 

The  further  inquiry  has  relation  to  the  charge  that  there  was  an 
alteration  of  the  instrument  after  its  execution.  It  is  not  claimed 
that  any  change  was  made  in  the  body  of  the  bond  itself,  but  that, 
in  the  affidavit  of  justification  made  by  both  the  principal  and 
surety,  some  erasures  and  insertions  were  made.  The  affidavit 
was  one  in  which  they  both  joined,  and  the  evidence  on  the  part  of 
the  defendant  Wagner  is  to  the  effect  that,  when  executed,  it  con- 
tained the  staten^t  that  th^  principal  was  worth,  in  property,  the 
cum  of  f 10,000,  and  that  it  was  afterwards  altered  by  erasing  the 
word  "property,"  and  inserting  in  place  of  it  the  word  ''buiriness," 
and  by  striking  out  the  figures  "10,'^  and  inserting  the  figure  "5," 
making  ''95,000**  In  place  of  "110,000.*'  It  is  not  seen  how  this  can 
be  treated  as  a  material,  or  any,  alteration  of  the  bond.  The  affi- 
davit was  no  part  of  it  The  liability  of  the  defendants,  <»  either  of 
them,  upon  the  bond,  was  made  no  less  or  greater,  or  in  any  manner 
affected,  by  it,  as  the  obligation  assumed  was  not  In  any  sense  de- 
pendent upon  the  affidavit  of  justification.  It  seems  that  no  rights, 
interests,  duties,  or  obligations  of  either  of  the  makers  of  the  bond 
were  affected  or  changed  by  the  alleged  alterations,  and  It  was  there- 
fore immaterial.  People  v.  Muzzy,  1  Denio,  239;  Vogle  v.  Bipper, 
34  HL  100;  Eddy  v.  Bond,  19  Me.  461;  Ingllsh  v.  Breneman,  6  Ark. 
377;  Smith  v.  Smith,  1  R.  L  398.  Whether  the  defendant  Wagner 
sapposed,  when  the  affidavit  was  made,  that  she  was  becoming 
waretj  for  a  principal  worth  |10,000  in  property,  or  f 5,000  in  busi- 
ness^ did  not  concern  the  obligee,  any  more  tlian  it  affected  the  liabil-  * 
ity  of  the  obligors,  or  either  of  them.  It  may  be  that  the  subject 
of  his  responsibility,  as  represented  by  him  in  the  affidavit,  was  con- 
sidered by  the  sure^.  If,  for  any  reason,  he  afterwards  altered  it 
the  condition  of  his  property  or  responsibility  was  not  made  any  dif- 
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ferent  tj  the  alteration,  nor  was  the  snrety,  by  It,  prejudiced  in  the 
means  available  to  her  for  indemnity.  These  views  lead  to  the  con- 
clusion that  the  exception  was  well  taken  to  the  submissicm  of  the 
question  of  the  alteraticHi  to  the  jury  with  instruction  that,  If  they 
BO  found  the  fact,  they  might  find  a  verdict  for  the  defendant  Wag- 
ner, and  for  that  reason  the  motion  for  a  new  trial  should  be  grant- 
ed; costs  to  abide  the  event    All  concar. 


(70  Htin.  671.) 

OENTRAlt  BANE  OF  ROCSESTEB  t.  THBIN  et  aL 

(Supreme  Oonrt,  Qeneral  Term,  Fifth  Department   April  12,  1594.) 

PhRjLDtxa — BTRiKiira  Our  Abbweb  a«  Soah. 

An  answer  in  an  action  on  a  promissory  note  wbleh  etates  ttiat  at  the 
time  the  note  became  due  the  maker  had  sufficient  funds  on  deposit  witii 
plainttfi;  A  bank,  to  par  ttw  note,  states  an  aiflrmattve  d^enie,  and  will 
not  be  Btri^DHi  out  as  sham. 

Appeal  from  special  term,  Monroe  county. 

Action  by  the  Central  Biuik  of  Rochester  against  John  Or.  ^Hiein, 
August  F.  Suss,  Joseph  L.  Sehmitt,  Kichael  Bauman,  Louis  Manz, 
and  Henry  B.  Helling  on  a  promisBoiy  note.  From  an  order  strik- 
ing out  the  answer  of  defendants,  and  from  the  judgment  thoe- 
npon  entered  in  favor  of  plaintiff,  defendants  appeaL  Reversed. 

The  plaintiff,  ty  Its  complaint,  alleges  that  the  Solidarity  Oo-operative 
(Jlotblne  Company  made  Its  promissory  note  of  date  December  23,  1802, 
whereby  It  promised  to  pay  at  the  banking  office  of  the  plaintiff  $2,000.  to 
the  order  of  the  def»idant  Thein,  three  months  after  its  date,  and  delivered 
It  to  the  payee:  th&t  the  note  was  Indorsed  by  him  and  the  other  defendants, 
and  bef(H-e  Its  matur]^  transferred  to  the  plaintiff;  that  when  It  became 
due  the  note  was  duly  presented  at  the  pla^e  where  paynblev  payment  thereof 
demanded  and  reused,  and  due  notice  of  such  presentment  demand,  and  re- 
fiosal  and  protest  was  gtrm  to  the  defendants.  The  defOidaati^  Xnf  tbeir  an- 
twex,  admitted  the  making  and  Indorsement  ot  the  no1»  as  alleged  la  the 
complaint,  and  the  transfer  of  It  to  the  plaintiff.  They  forth^  alleged  that 
the  company,  the  maker  of  the  note,  deposited  moneys  frcnn  time  to  time  to 
its  credit  in  the  plaintiff  bank,  and  that  prior  to  and  at  the  time  the  note 
became  due  there  remained  of  the  amount  of  the  moneys  so  deposited  92,208.- 
69  in  the  possesstoii  of  the  plaintiff;  and  that  on  March  25,  1893,  the  maker 
of  the  note,  by  order,  directed  the  plaintiff  to  pay  and  apply  $2,000  of  the 
amount  so  remaining  with  the  plalntiff^  of  the  money  so  deposited  upon  and 
In  payment  of  ttie  note;  and  th^  "deny  eadi  and  every  allegatifm  in  said 
complaint  contained  not  berelnbtfm  ^edflcally  admitted,  modified,  or  ex- 
plained." The  plalntifTs  motion  was  made  upon  the  plaadlngs  and  an 
affidavit  of  the  cashier  of  the  plaintiff  to  the  effect  that  the  co-opentive  com- 
pany  did  not  have  a  balance  to  Its  credit  with  the  plaintiff  snffldent  to  p&y 
the  note,  and  it  so  appeared  by  a  statemMit  of  the  account  set  forth  In  the 
alildaTlt  One  of  the  defendants,  by  his  affidavit;  stated  that  if  the  plaintiff 
had  correctly  kept  the  account  with  the  co-operative  company  the  balance, 
as  stated  in  the  answer,  would  have  been  represented  by  It  The  affidavit 
also  stated  on  information  and  belief  that  the  phiintlff  had  erroneously  re- 
duced upon  Its  books  the  balance  of  the  compaiq^  by  charging  to  tta  aoconnt 
the  amount  of  checks  forged  by  one  Adler;  and,  further,  that  the  answer 
was  interposed  In  good  faith,  and  not  for  the  purpose  of  dday.  Tbe  answer 
was  stricken  out  as  false. 


Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAiaHT,  and 
BRADLEY,  JJ. 
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FonyHi  &  Broa^  for  appdlantfl. 
Hnbbell  &  HcOBite,  for  respondent. 

BBADLET,  J.  The  allegations  of  the  answer  are  to  the  ^ect 
that  the  plaintifl  had  of  the  amount  of  the  funds  deposited  by  the 
maker  of  the  note,  at  the  time  of  its  maturity,  sufflcient  to  pay 
it  If  that  were  bo,  it  was  the  duty  of  the  plaintiff  to  charge  up 
the  amount  of  the  note  to  the  maker,  and  thus  satiefy  it  Aetna 
Xat  Bank.  t.  Fourth  Nat  Bank,  46  N.  T.  82-88;  Indlg  t.  Bank, 
SO  Y.  100-106;  Bobarts  t.  Tucker,  16  AdoL  &  £.  (K.  S.)  660- 
578.  And  if  the  balance  continued  to  be  and  was  adequate  to 
pay  the  note  up  to  the  time  this  action  was  commenced,  that  fact 
was  then  a  defense  available  to  the  defendants  as  indoreers  of 
the  paper,  assomiiig,  as  we  must,  that  the  maker  was  primarily 
liable,  as  between  it  and  the  defendants,  to  pay  the  note.  The 
defendants,  by  their  answer,  therefore  did  set  up  matter  which, 
if  supported  by  OTidence,  might  constitute  a  defense,  and  the  note 
be  treated  as  paid.  'Whethor  it  was  demurrable  for  want  of  alle- 
gations to  the  effect  that  the  balance  due  the  maker  in  its  bank 
account  with  the  plaintiff  sufficient  to  satisfy  the  note  at  maturity 
was  permitted,  and  did  stUl  remain  there,  it  is  unnecessary  to  in- 
quire or  determine  for  the  purpose  of  the  question  here.  The  de- 
fendants* answer  was  duly  verified,  and  the  affidavit  in  opposition 
to  the  motion  was  contradictory  of  that  on  the  part  of  the  plain- 
tiff, and  contained  the  statement  that  the  answer  was  put  in  in  good 
faith,  and  not  for  purposes  of  dday.  In  sudx  case  it  is  quite 
well  settled  that  an  answer  containing  matter  of  affirmative  de- 
fense will  not  be  stricken  out  as  sham,  but  that  the  party  alleg- 
ing it  is  entitled  to  the  opportunity  of  a  trial,  and  to  have  the 
fact  determined  upon  evidence  in  the  usual  manner.  Webb  v. 
Foster,  46  N.  Y.  Super.  Ct.  311;  Henderson  v.  Manning,  5  Civ. 
Proc.  R.  221;  Barney  v.  King  (Sup^)  13  N.  Y.  Supp.  685;  Sogers 
T.  Vosbui^h,  87  N.  Y.  228.  There  may  be  cases  where  an  an- 
swer or  defense  may  be  stricken  oat  as  sham.  This  was  within 
the  contemplation  of  the  Code  (section  638).  But,  a«  has  been 
elsewhere  said,  It  is  applicable  to  matter  set  up  in  a  pleading  as 
mere  pretense,  in  bad  faith,  and  wiUiont  c<dor  of  fact  Funs- 
worth  T.  Halstead,  18  Civ.  Proc.  R.  227,  10  N.  Y.  Supp.  763.  And 
in  Barney  v.  King  it  was  h^d  that  it  did  not  apply  to  matter  of 
defense  in  a  verified  answer.  The  allegations  of  aifirmative  de- 
fense in  the  answer  in  the  present  case  may  be  false,  but  that  ques- 
tion is  not  triable  by,  or  to  be  determined  upon,  conflicting  affi- 
davits, without  infringing  the  defendants'  right  to  trial  juiy. 
While  the  alU^tiona  in  the  answer  tending  to  specifically  deny 
the  service  and  receipt  of  notice  of  presentment  of  the  note  and 
of  demand  and  default  in  payment  are  not  sufficient  to  put  the  dne 
service  of  such  notice  In  issue,  the  defendants  do  not  expressly 
admit  the  service  of  it,  nor  do  they  admit  the  allegation  of  the 
complaint  that  the  note  was  presented  at  the  place,  where  payable, 
and  payment  demanded  and  refused.  This  was  an  essential  alle- 
gation as  against  the  defendants.    And  the  lattar  allegation  at 
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least  seema  to  come  within  the  denial  made  hj  the  answer  of  the 
defendants.  The  issae  presented  by  denial  in  an  answer  of  iba- 
terial  allegations  in  the  complaint  cannot  be  disposed  of  on  motion 
to  strike  out  the  answer  as  false  or  sham.  Wayland  t.  l^sen^  45 
N.  Y,  281;  Bank  v.  Inman,  51  Hun,  97,  5  N.  Y.  Supp.  457.  If 
these  views  ai'e  correct,  the  order  should  be  reversed,  the  motion 
denied,  and  the  judgment  set  8aid&    All  concur. 


<76  Hnn,  851.) 

EMMBirr  T.  PENOYER. 
(So^treme  Ootirt;  General  Term.  Hf  th  Department   April  12,  Ifidi.) 

PaKOL  EtTDEHCB— ADUISSFBILrTT. 

Plaintiff  ezecated  aa  instrument  as  follows:  "P.  bought  of  D.  [plaln- 
titn  tlie  marble  counters,  •  «  •  $2,500."  Seld,  that  parol  evidence 
was  not  admissible  to  contradict  the  recital  as  to  the  price  of  the  prop- 
erty, where  It  waa  not  claimed  that  the  Ull  of  aale  was  made  for  any 
othtf  purpose  than  to  sell  the  property  mentioned  In  it  to  def  aidant 

Appeal  from  drcnit  court,  Genesee  county. 

Action  by  Harold  J.  Emmett  against  William  J.  Penoyer.  From 
a  judgment  entered  on  a  verdict  in  fayor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  made  on  the  minutes  of  the 
eourt,  defendant  appeals.  Beversed. 

The  pialntlli;  having.  In  January,  1890,  purchased  of  the  defendant  tbe 
stock  of  goods,  furniture,  etc,  of  a  drug  store  in  the  city  of  New  Yorli,  car- 
ried on  ijhe  business  there  until  In  Deceml>^,  1891,  when  be  resold  to  tbe 
-defendant,  and  executed  and  delivered  to  him  a  bill  of  sale,  of  which  the 
following  is  a  copy: 

"W.  J.  Penoyer  bought  of  H.  J.  Emmett  the  marble  counters,  marble  floor, 
glass  and  silver  show  case,  desk,  mirrors,  and  all  personal  proporty  cow 
In  said  store  No.  309  Fourth  Avrane,  N.  T.,  It  being  a  part  originally  bongbt 
of  W.  J.  Fen<ver,  and  since  purchased.   $2,000.   New  Ywk,  Dec.  10^  ISOl. 

"Witness:  W.  B.  Hltchcodc  H.  J.  BmmetL" 

The  plaintiff  alleges  that  the  defendant  agreed,  In  consideration  of  the  sale 
to  blm,  to  surrender  the  plalnWTs  note,  held  by  him,  and,  in  addition,  to 
pay  the  plaintiff  $1,000,  as  soon  as  the  d^endant  mitde  sale  or  transfer  of 
the  property;  and  tbat  afterwards,  in  March,  1892,  the  defendant  did  make 
sale  of  it,  and  became  liable  to  pay  that  sum  to  the  plaintiff.  The  defendant 
admits  that  he  purchased  the  goods  and  th«%after  sold  them,  and  he  pata 
In  issue  the  other  allegations,  of  the  complaint  He  also  alleges  a  counter- 
claim. 

Argued  b^ore  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BBADLEY,  J  J. 

Isaac  N.  Miller,  for  appellant. 
John  F.  Dorthj,  for  respondent. 

BRADIiEY,  J.  The  main  question  here  la  whether  oral  proof 
to  the  effect  that  the  defendant  agreed  to  pay  the  plaintiff  f3,500, 
instead  of  {2,500,  for  the  goods  was  admissible.  The  proposition 
of  fact  arising  upon  the  conflicting  evidence  given  in  behalf  of  the 
respective  parties  vpas  properly  submitted  to  the  jury,  unless  they 
were  concluded  as  to  the  piice  by  the  written  bill  of  sale  subscribed 
by  the  plaintifC.    By  that  he  states  tiiat  the  defendant  bought  the 
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properlgr,  and  the  price  there  mentioned  !■  f2,500.  After  the  writ- 
ing was  so  executed^  the  detemdant  deliTered  up  the  plaintiffs  notes, 
amounting  to  |2,500,  and  took  possession  of  the  property.  It  is 
urged  on  the  part  of  the  plalatifE  that  no  consideration  for  ithe 
sale  is  expressed  in  the  writing,  and  that,  if  the  sum  bo  appearing 
may  be  treated  as  the  consideral^n,  it  was  competent  to  prove  by 
paxol  that  it  was  different  in  amount  from  that  so  expressed,  for  any 
purpose  other  than  to  impeach  the  validity  of  the  instrument.  The 
sum  so  stated  iu  the  instrument  fairly  imports  the  price  for  which 
tlie  sale  was  made,  and  no  reason  is  given  by  the  evidence  for  its 
application  to  any  other  spedflc  purpose.  As  a  general  role,  all 
n^otiations  leading  to  a  written  contract  are  metged  in  it,  and 
parol  evidence  is  not,  as  between  the  parties,  admissible  to  vary 
or  modify  its  terms.  When,  howerer,  some  of  the  elements  of  the 
agreement  are  not  embraced  within  the  writing,  the  terms  of  it 
so  omitted,  as  as  undertakings  collateral  to  it,  may  be  shown 
by  parol  proof.  Chapin  v.  Dobson,  78  N.  Y.  75;  Bontledge  v.  Worth- 
ington  Co.,  119  K.  Y.  592, 23  N.  E.  1111.  But  such  proof,  to  be  com- 
petent, must  be  consistent  with  the  terms  contained  in  the  writing 
made  by  the  parties  to  express  their  agreemrat  pro  tanto.  Case  v. 
Bridge  Co.,  134  N.  Y.  78,  31  R  264  These  are  familiar  propo- 
sitions applicable  to  written  contracts  made  without  fraud  or  duress. 
This  role  is  not  necessarily  applicable  to  evidence  ottered  to  prove 
tiie  purpose  for  which  an  instrument  purporting  to  have  been  exe- 
cuted as  a  contract  was  made,  and  to  show  that  it  was  or  has 
become  inoperative  for  such  purpose.  That  would  not  tend  to  con- 
tradict or  vary  its  terms.  Grierson  t.  Mason,  60  K.  Y.  894.  And 
because  a  mere  receipt  is  not  treated  as  a  contract,  the  rule  before 
mentioned  is  not  applicable  to  it  Therefore  the  provision  of  a 
written  instrument  acknowledging  receipt  of  the  consideration  is 
not  conclusive,  but  is  open  to  explanation,  and  may  be  shown  by 
parol  proof  to  be  other  than  that  so  expressed,  and  to  have  been 
unpaid.  McCrea  v.  Pnrmort,  16  Wend.  460;  Barker  v.  Bradley, 
42  N.  Y.  316;  Hebbard  v,  Haughian,  70  N.  Y.  54.  If  the  Instrument 
in  question  had  contained  the  acknowledgment  of  the  receipt  by 
the  plaintiff  of  the  sum  there  mentioned,  the  consideration  would 
properly  have  been  the  subject  of  proof  by  parol,  as  it  would  have 
been  if  a  clause  to  that  effect  subscribed  by  him  had  been  added  to  it. 
In  that  case  it  may  have  been  treated  as  a  mere  rec^pt  Filkins 
V.  Whyland,  24  N.  Y.  338;  Buswell  v.  Poineer,  37  N.  Y.  312.  But, 
as  said  by  Judge  Selden  in  Teny  v.  Wheeler,  25  N.  Y.  523,  if  the 
prox)erty  had  not  been  paid  for,  and  the  instrument  omitting  the 
receipt  had  been  signed  and  delivered  "as  a  note  or  memorandum 
of  fbe  sale,  it  would  then  have  been  the  evidence  of  a  contract  exec- 
utory on  one  part  at  least,  and  not  open  to  explanation  by  parol. 
The  written  memorandum  in  the  present  case  did  not  indicate  pay- 
ment or  receipt  of  the  consideration,  nor  was  it  paid  before  the 
instrument  was  delivered  by  the  plaintiff  to  the  defendant  It  was 
executory  on  the  part  of  the  latter,  and  purported  to  state  the 
price  he  was  required  to  pay  for  the  goods,  without  any  agreement 
on  his  part,  expressed  in  it,  to  ti^e  the  property  and  do  so.  When 
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be  accepted  a  delivety  of  the  goods  he  became  liable  to  pay  the- 
price  for  them.  It  is  true  that  the  bill  of  Bale  was  drawn  bj  the 
defendant  pormiant  to  mme  nnderatanding  between  the  parties,  and, 
althoQgh  the  language  <rf  the  writing  imports  a  past  sale,  none  in 
fact  appears  to  have  been  accomplished  prior  to  the  time  of  its  exe- 
cution and  delivery  to  the  plaintiff.  It  Is  not  seen  how  the  sum 
there  mentioned,  in  its  rdation  to  the  fwoperty  and  sale  as  evi- 
denced by  the  writing,  can  be  treated  other  than  the  exprewlon 
of  the  price  for  which  the  sale  and  purchase  were  made.  In  Bone- 
sted  V.  Mack,  41  Barb.  435/  it  was  h^  that  the  terms  of  a  mem- 
orandum of  sale  E^milar  to  the  one  in  question  were  not  sabject  to 
modification  by  parol  proof.  This  is  In  accordance  with  the  gen- 
eral doctrine;  and,  although  the  question  in  that  case  did  not  have 
especial  referraice  to  the  price  of  the  property,  it  is  not  seen  that 
any  distinction  between  the  provisions  in  that  and  any  other  respect 
can  be  observed  in  the  application  of  the  rule  against  the  admissi- 
bility of  parol  evidence  to  vary  the  terms  of  a  written  contract* 
Engelhom  t.  Beitlinger,  122  N.  Y.  76,  25  N.  £.  297;  Thomas  v. 
Bcmtt,  127  N.  T.  133,  27  N.  E.  961.  The  cases  cited  by  the  learned 
connsd  for  the  i^lntiff  do  not  Beem  to  support  his  contention  that 
the  consideration  appearing  in  the  bill  of  sale  may  be  shown  by 
parol  to  have  been  greater  than  there  stated.  The  reason  of  the 
rule  relating  to  provisions, acknowledging  receipt  of  payment  in 
written  instruments  is  not  applicable  to  that  in  question.  In  Mc- 
Kinster  v.  Babco<^  26  N.  Y.  378,  the  question  arose  between  the 
mortgagee  as  plaintiff  and  the  defendant,  whose  intestate,  as  sheiiflV 
had  taken  the  properi7  by  virtue  of  an  execution  Issned  upon  a 
judgment  against  tiie  mortgagor.  The  defense  was  founded  upm 
the  charge  that  the  mortgage  was  made  in  fraud  of  creditors  of 
the  mortgagor.  It  purported  by  its  terms  to  have  been  given  to- 
secure  the  payment  of  $1,000,  which  the  mortgagor  agreed  to  pay. 
The  defendant  proved  that  the  mortgagor  did  not  owe  the  plaintUf ' 
any  money,  and  thereupon  the  plaintiff  was  permitted  to  prove  that 
the  mortgage  was  to  secure  the  latter  for  his  accommodation  in- 
dorsonent  of  two  notes  ot  fSOO  each.  This  evidence  of  the  plaintiff 
was  held  admissible  to  show  the  purpose  of  the  mortgage,  that  it 
was  made  in  good  faith,  and  to  support  its  validity.  The  e^d^ce 
in  such  case  is  not  treated  as  contradictory  of  the  terms  of  a 
mOTtgage,  but  to  show  its  purpose.  Tmscott  v.  King,  6  N.  Y.  147; 
Chester  v.  Bank,  16  K.  Y.  336;  MOller  v.  Lockwood,  32  N.  Y.  293; 
Hutchins  v.  Hebbard,  34  N.  Y.  24;  Bainbridge  v.  Hichmond,  IT 
Hun,  391,  78  K.  Y.  618.  The  doctrine  of  the  McKinster  Case,  that 
when  a  mortgage  is  attacked  by  creditors  of  the  mortgagee  its  con- 
sideration and  its  purpose  are  open  to  explanation  to  uphold  it,  i» 
approved  in  Ham  t.  Van  Orden,  84  N.  Y.  269.  And  the  rule  ex- 
cluding pand  evidence  to  vary  or  contradict  a  written  agreement 
is  applicable  only  to  the  contradicting  parties  and  their  privies.  It 
is  not  available  to  a  stranger  to  it.  Coleman  v.  Bank,  53  N.  Y. 
388;  McMastcr  v.  Insurance  Co.,  55  N.  Y.  222;  Dempsov  v.  Kipp,  61 
N.  Y.  462;  Brown  V.  Thurber,  58  How.  Pr,  95,  77  Y.  613.  It 
is  not  claimed  that  the  bill  of  sale  in  question  was  made  for  any. 
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purpose  other  than  to  sell  the  property  mentioned  in  it  to  the 
■defendant.  Nor  does  it  come  within  the  principle  of  any  case  to 
which  our  attention  has  been  called  permitting  parol  proof  to  vary 
its  terms,  nor  is  there  any  amhignity  which  seems  to  permit  it; 
and,  as  Uie  price  there  mentioned  is  deemed  subject  to  the  same 
rule  as  any  other  portion  of  the  InBtrument  in  that  respect,  the  con- 
clnsion  follows  that  the  exception  of  the  parol  evidence  to  prove  that 
the  price  was  not  correctly  stated,  and  that  it  was  greater,  was  well 
taken.  If,  at  treated  at  the  trial,  it  had  been  open  to  such  expla- 
nation, the  Todlct  would  have  been  deemed  supported  by  the  evi- 
dence. The  conclusion  here  rests  solely  upon  the  question  o£  law; 
and  with  a  view  to  enable  the  plaintiff,  if  he  is  so  advised,  to  have 
a  review  without  another  trial,  the  questions  of  t&ct  are  determined 
in  fats  favor.  The  judgment  and  order  should,  upon  the  exceptions, 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event.  All 
ccmcoi; 


fTT  Hun.  SO.) 

MEBRICK  V.  HILL  flt  aL 

(Bupreuie  Oonrt,  General  Tom,  Fiftti  Department.   April  12.  IBM.) 

-L  Appeai.— Objbotiohb  not  Kaisku  Below. 

An  objection  to  evidence,  as  Incompetent  and  Immaterial,  Is  not  sutiB- 
dent  to  raise  tbe  objection  tbat  the  fact  to  be  establlahed  by  Bucb  evi- 
dence was  not  pleaded. 
%  Bn  JoDtoATA— NonuiT. 

A  noiunit  Is  not  a  determination  of  a  cause  on  tbe  merits,  and  therefore 
does  not  bar  another  action. 

Appeal  from  Monroe  county  court. 

Action  by  Mary  W.  Merrick,  as  executrix  of  the  will  of  Melzer  P. 
Merrick,  deceased,  against  Sarah  J.  Hill  and  Frederick  Zimmer, 
for  rent  Fnwn  a  judgment  of  the  county  court  alBrmlng  a  judg- 
ment of  the  municipal  court  of  the  city  of  Rochester  in  favor  of 
plaintiff,  defendants  appeaL  Affinned. 

Argued  before  DWXaHTT,  P.  and  LEWIS,  HAIGHT.  and 
BRADLEY,  JJ. 

H.  J.  Sullivan,  for  appellants. 
H.  D.  Tucker,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to  recover  the  sum  of 
^ISOj  being  the  amount  of  rent  due  upon  a  lease  of  real  estate.  On 
April  1,  1890,  Moses  Merrick  leased  to  one  Edward  P.  Hill  cer- 
tain premises  in  the  city  of  Bochester  and  town  of  Gates,  for  one 

.  jear  next  ensuing,  at  the  annual  rental  of  f  215,  pajable  quarterly 
on  the  Ist  days  of  July,  October,  January,  and  April.  Indorsed 
upon  the  lease  is  the  following:  '^or  value  received,  we  do  hereby 
gnarantr  the  payment  of  rent  of  the  foregoing  premises  as  here- 
inbefore agreed  to  be  paid  by  said  lessee,  Edward  P.  Hill;"  dated 
Kochester,  April  1,  1890,  and  signed  by  the  defendants  in  this 
action,    trpon  the  trial  the  plaintiff  introduced  In  evidence  an 

.  inatroment  bearing  date  October  IS,  1891,  signed  by  Moses  'Met- 
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rick,  in  which,  after  certain  recitals,  is  the  following:  "Now,  there- 
fore, in  consideration  of  the  premises,  and  for  Talne  received,  I 
hereby  sdl,  assign,  and  tranitfer  to  said  Melzer  F.  Uerriidc  all  right 
and  interest  I  may  tLave  in  and  to  the  said  lease  and  gnaranty 
and  the  rent  thereby  secured,  if  any  interest  I  may  have  therein.*' 
The  trial  conrt  awarded  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  rent  doe.  It  is  now  contended  that  the  assignment 
should  not  have  been  recdved  in  evid«ice^  for  the  reason  that  it 
was  not  alleged  in  the  complaint  The  complaint  does  allege 
a  transfer  of  the  interest  of  Moses  Merrick  in  ttie  Irase  to  Melzer 
F.  Merrick,  but  it  was  alleged  to  have  been  by  a  deed,  and  no 
mention  is  made  of  the  assignment.  Bnt  no  objection  was  made 
to  its  reception  upon  this  ground.  It  was  only  objected  to  as  in- 
competent and  iznmaterial.  Tlie  attentim  of  the  trial  court  was 
in  no  way  called  to  the  fact  that  it  was  not  coTered  by  the  plead- 
ing, and  consequently  error  cannot  now  be  i^edicated  npon  its 
reception  in  evidenca  After  the  reception  in  evidence  oi  the  as* 
signment;  the  defendants  Introduced  a  judgment  roll,  in  which 
Moses  Merrick  was  plaintill  and  the  defendants  in  this  action 
were  defendants,  in  wliich  it  appears  that  Moses  Merrick  had,  pre- 
vious to  the  assignment,  brought  an  action  against  the  defendants 
for  tlie  same  rent  which  is  sought  to  be  recovered  by  the  plaintiff 
in  this  action.  In  that  action  the  judgment  was  for  the  defend- 
ants. It  is  now  contended  that  it  determined  the  rights  of  Moses 
Merrick,  and  that  he  had  no  interest  in  the  lease  whidi  he  con^ 
transfer  to  Melzer  F.  Merrick.  But  in  that  action  the  defend- 
ants introduced  a  deed  in  evidence,  dated  August  13,  1890,  In 
which  Moses  Merrick  c<mTeyed  to  Melzer  F.  Merrick  in  fee  the 
leasehold  premises.  It  appeared  that  all  of  the  rent  due  npon 
the  lease  accrued  and  became  due  after  such  conveyance.  The 
trial  court  entered  a  judgment  of  nonsuit  in  that  action.  We 
presume,  ther^ore,  that  the  trial  judge  disposed  of  the  case  upon 
the  theory  that,  Moses  Merrick  liaving  conveyed  his  interest  in 
the  real  estate,  the  rent  thereafter  accndng  passed  to  his  grantee. 
But,  whether  this  be  so  or  not,  we  deem  it  immaterial,  for  a  nonsuit 
is  not  a  determination  of  a  cause  of  aetion  npon  the  merits,  and 
does  not  become  a  bar  to  another  action.  People  v.  Vilas,  36  IS.  T. 
459.  Upon  the  trial  the  plaintiff  Introduced  in  evidence  a  cer- 
tified copy  of  the  deed  alluded  ta  This  was  objected  to  as  in- 
competent and  immaterial,  and  not  the  best  evidence;,  that  it  is 
an  attempt  to  prove  tiUe  which  is  controverted;  and  that  the 
court  ha»  no  jurisdiction.  The  deed  was,  however,  received,  and 
after  the  plaintiff  rested  tiie  def^dant  moved  to  dismiss  the  com- 
plaint on  the  ground  that  on  the  plaintUPs  own  showing  the  title 
to  real  estate  is  In  question  and  disputed.  This  motion  was  de- 
nied. The  answer  was  a  general  denial,  and  a  plea  of  payment 
The  defendants  claimed  that  by  the  introduction  ot  the  deed  in 
evidence  it  was  made  to  appear  upon  the  trial  by  the  plaintiff's 
own  showing  that  the  title  of  real  property  was  in  question,  and 
that  it  operated  to  oust  the  Justice  of  jurisdiction  (Code  Civ.  Proc. 
9  2956),  and  to  instain  this  claim  oar  attention  Is  called  to  the 
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case  of  Lane  t.  Young,  66  Hun,  663,  21  N.  T.  Bupp.  83a  On  the- 
other  hand,  it  is  claimed  that  the  title  to  real  property  was  not 
put  in  issue  by  the  answer;  that  rent  reserved  under  a  lease  could 
be  transferred  to  a  person  other  than  the  owner  (tf  the  fee;  and. 
that  it  was  competent  upon  the  trial  for  the  plaintiff  to  show  that 
MdzeF  F.  Merrick  had  become  the  owner,  and  entitled  to  recover 
the  rents  accruing  upon  the  lease;  and  that  .this  could  be  done  by 
any  instrument  in  writing  that  showed  the  fact  whether  it  was 
a  deed,  assignment,  or  other  instrument;  and  that  the  title  of 
real  estate  was  not  necessarily  brou^^t  in  issue.  But  we  do  not 
deem  it  necessaiy  to  now  determine  this  question,  for,  even  if  it 
should  be  conceded  that  the  deed  was  improperly  received,  and 
should  be  regarded  as  stricken  out,  the  plaintiff's  right  to  recover 
would  still  remain  unimpaired,  for  the  assignment  alluded  to,  of 
October  16,  1891^  is  undisputed,  and  therefore  conclusive  upon  the 
question  of  the  ownership  and  of  the  right  to  recover  the  rents 
due  and  owing.  The  judgment  appealed  from  should  be  affirmed,, 
with  costs.  All  concur. 


(77  Hon,  2S.) 

GEE  v.  TORRET  et  aL 
(Supreme  Ooiirt,  General  Term,  Fifth  Department    April  12,  1804.) 

LllOTATIOin — COUHEKCBHENT  OP  ACTION. 

Laws  1880,  c  440,  i  S,  provides  that  "an  action"  to  enforce  a  mecIumtc'B- 
lien  on  an  oil  weU  shall  be  commenced,  and  proceedings  had,  "In  the 
same  manner  and  to  the  same  effect  as  in  actions"  to  enforce  Hens  under 
Laws  1854,  c.  402.  The  act  of  1854  provides  that  actions  thereunder 
shall  be  commenced  by  serving  a  notice;  Code  Civ.  Froc.  8  899,  provides- 
that  an  attempt  to  commence  an  action  is  equivalent  to  the  commrace- 
ment,  when  the  stunmons  Is  delivered  to  the  sheriff;  and  section  414^ 
subd.  4,  provides  that  the  word  "action"  is  construed,  when  necessary, 
as  Inclndlng  a  "special  proceeding."  fleidt  that  section  899  applies  to  a 
proceeding  to  foreclose  a  lien  under  the  act  of  1880,  whether  it  is  regarded 
as  an  "action"  or  "special  proceeding,"  and  It  will  be  deemed  to  have- 
been  commenced  when  notice  is  delivered  to  the  sheriff  for  service. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Henry  H.  Gtee  against  Hiram  J,  Torrey  and  Horace 
Davis  to  foreclose  a  lien.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal  AfQrmed. 

Argued  before  DWIOHT,  P.  and  LEWIS,  HAIQHT,  and 
KaAULEY,  JJ. 

Frederick  H.  Church,  for  appellants. 
Bnf us  Scott,  for  respondent 

HAIGHT,  J.  TtoSs  action  or  special  proceeding— whicherer  it 
may  be — was  brought  or  commenced  to  foreclose  a  lien  given  by- 
chapter  440  of  the  laws  of  1880,  known  as  the  ''Oil  Well  Mechanic's 
TAeo  Act**  The  plaintiff  had  erected  for  the  defendants  a  derrick 
to  be  used  for  the  drilling  of  an  oil  well  upon  their  landa  On  the 
:;i8t  day  of  Hay,  1883,  and  within  60  days  after  completing  the 
work,  the  plaintiff  filed  a  notice  of  lien,  under  which  he  acquired 
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a  valid  lien,  under  the  act  'Within  six  months  after  filing  Buch 
notice  at  lien,  the  plaintiff  delivered  to  the  sheriff,  for  service,  a 
notice  containing  a  statement  of  the  facts  constituting  his  claim, 
and  the  amount  thereof,  on  the  property  of  the  d^endants,  and 
requiring  tbem  to  appear,  in  person  or  by  attorney,  within  30  days, 
and  answer  the  same,  or,  in  default  thereof,  that  he  would  take  judg- 
ment against  them  for  the  amount  claimed  to  be  due,  etc  .This 
notice  was  served  on  the  defendant  Hiram  J.  Twrey  December  1, 
1883,  and  on  the  defendant  Horace  Davla  December  10,  1883, 
the  first  service  being  <me  day  after  the  expiration  of  six  months 
from  the  filing  of  the  notice  of  the  lien.  The  defendants,  in  their 
answer,  set  np  the  six-months  statute  of  limitation  provided  for  in 
section  10  of  the  act    The  provision  is  as  follows: 

"Every  lien  created  under  tbe  provisions  of  tbis  act  shall  continue  until  the 
expiration  of  six  months  from  the  time  of  flling  the  notice  prescribed  In  the 
second  section  of  this  act.  unless  sooner  discharged  by  the  court  or  some  legal 
act  ot  the  daimant  In  the  proceedings;  but  if  witliin  such  period  of  six 
months  proceedings  are  oommoieed  to  enforce  or  fcveclose  snch  lien,  Oitai 
such  lien  shall  continue  until  Judgment  shall  be  rendered  tb^eon,  and  for 
one  year  thereafter.  Such  Uen  sball  also  continne  during  the  pendency  of  an 
appeil,  and  for  one  year  after  tbe  determination  thereof." 

It  will  be  obsen'ed  that  the  provisions  of  this  section  do  not 
designate  or  specif  what  shall  be  deemed  a  commencement  of 
proceedings.  Controversy  has  arisen  as  to  whether  the  r«nedy 
provided  by  this  act  was  an  action  or  a  special  proceeding;  but, 
nnder  the  view  taken  by  n^  it  is  unimportant,  so  far  as  the  deter 
mination  of  the  question  under  consideration  is  concerned.  In 
the  seclion  quoted  the  word  "proceedings"  is  used,  while  In  other 
sections  the  word  ''action"  is  used;  and,  after  Issue  is  joined,  the  pro- 
vision is  to  the  effect  that  the  case  shall  be  governed  and  tried  in  all 
respects  as  upon  issues  joined  and  judgments  rendered  In  other  ac- 
tions arising  on  money  demands  upon  contracts.  We  recognize  much 
force  in  the  argument  that  under  these  provisions  the  ranedy  pro- 
vided is  by  an  action,  and  that  the  word  "proceedings,"  nsed  in 
the  provisions  of  the  section  quoted,  was  used  through  inadvertence, 
and  without  intent  to  change  the  remedy  from  an  action  to  a  special 
proceeding.  Bnt  passing  this  question,  for  a  conuderation  of  the 
one  involved,  we  find  that  nnder  the  provisions  of  section  6  the  owner 
of  the  lien,  if  the  claim  exceeds  $50,  may — 

"Bring  an  action  in  tbe  supreme  court  in  the  county  In  which  tiie  pffoptrly  la 
situated,  or  in  the  county  court  of  said  coun^,  to  enforce  such  IImi,  which  ac- 
tion sliall  be  commenced,  and  the  proceedings  tberdn  conducted,  and  Judg- 
ment ratered,  in  tbe  same  maimer  and  to  the  some  ^ect  as  In  actions 
brought  in  said  courts  to  enf<HX»  liens  provided  1^  chapter  408  of  the  Laws 
of  1^,  and  the  several  acts  amending  the  same." 

By  section  6  of  chapter  402  of  ^he  Laws  of  1854  it  is  provided  that 
such  action — 

"Shall  be  commenced  by  ser^ng  a  notice  containing  a  statement  of  the  facts 
constituting  the  claim,  and  the  amount  thereof,  on  the  owner  of  the  property 
or  his  agent,  requiring  tbe  said  owner  to  appear  In  parson  or  by  attorney 
within  thirty  days  after  such  service  and  answer  the  same,  and  serve  a 
copy  of  such  answer,  together  with  a  notice  of  any  set-off  that  he  may  tiaTe. 
on  tbe  claimant  or  his  attoniey,  or,  In  ^fult  ttaereof,  that  tha  clalmaat  will 
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take  judgment  against  the  said  owner  for  the  tinioant  clnlnied  to  be  due  for 
the  labor  performed  or  the  materials  furulHbed,  with  Interest  thereon,  and 
costs." 

Section  399  of  the  Code  of  Civil  Procedure  provides  that: 

"An  attempt  to  commence  an  action  In  a  court  of  record  Is  equivalent  to 
the  commencement  thereof  against  each  defendant  within  the  meaning  of 
each  provision  of  this  act  which  limits  the  time  for  commencing  an  action, 
when  the  summona  is  delivered,  with  the  Intent  that  It  shall  be  actoally 
serred,  to  the  sberlfr,"  etc. 

The  qnestion  is  as  to  whether  this  provision  of  the  Code  applies 
to  the  noUce  authorized  by  the  statute  referred  to.  It  is  said  that 
these  proTi^oiw  of  the  Code  ajqpfy  to  actions  only.  It  Is  true  thi\t 
the  word  "action,"  only,  is  used;  but  it  Is  a  part  of  the  provisions 
of  chapter  4,  tit  3;  of  the  Code.  The  concluding  clause  ot  snbdiri- 
»on  4  of  section  414  of  the  same  chapter  and  title  provides  that: 

"The  word  "action'  contained  In  this  chapter  Is  to  be  construed,  when  It  I» 
necessary  so  to  do,  as  including  a  special  proceeding  or  any  proceeding  there- 
in, or  In  an  action." 

TJnder  tliis  provision,  we  are  authorized  to  construe  the  word 
*^ction"  as  also  meaning  "special  proceeding."  But  an  action  is 
ordinarily  commenced  by  summons.  SpLHiial  proceedings  may  be 
instituted  by  summons,  petition,  or  notice.  Giving  to  the  word 
"action"  the  broader  meaning  provided  for,  section  399  must  be 
tm.derstood  as  providing  tliat  an  attempt  to  commence  an  action  or 
a  special  proceeding  in  a  court  of  record  is  equivalent  to  the  com- 
mencement thereof  against  each  defoidant,  within  the  meaning  of 
the  provision  of  this  act  which  limits  the  time  for  conimencitit:  ;'ti 
action  when  the  summons,  or  the  instrmneut  upon  which  the  special 
proceedings  are  founded,  is  delivered,  with  tlie  Intent  that  it  stiall 
be  actually  served,  to  the  sheriff. 

Again,  it  is  contended  that  under  section  414  of  the  Code  the 
provisions  of  the  mechanic's  lien  act  are  excepted  from,  the  provi- 
sions of  the  chapter  of  which  section  399  is  a  part  We  do  not  so 
understand  it    It  is  as  follows-. 

"The  provisions  of  this  chapter  apply  and  conijitlruto  the  only  rules  of  lim- 
itation applicable  to  a  civil  action  or  special  proceeding,  except  In  one  of 
the  following  cases:  (1)  A  case  where  a  different  limitation  Is  specially  pre- 
scribed by  law." 

The  mechanic's  lien  act,  as  we  have  seen,  has  a  different  limitation 
specially  prescribed.  It  is  therefore  within  the  pi-otisions  of  the 
exception.  But,  were  it  not  for  its  exception,  its  different  limita- 
tion would  have  been  repealed  by  implication,  for  the  provisions  of 
this  chapter  constitute  the  only  ralea  of  limitation  api^icable  to  a 
civil  action  or  special  proceeding.  But  the  exception  preserves 
the  difTerent  limitation,  and  the  meaning  of  the  section  Is  tlie  same 
as  if  it  read:  "The  provisions  of  this  chapter,  and  the  cases  in 
which  a  different  limitation  Is  specially  prescribed  by  law,  constl- 
tnte  the  oidy  ndes  of  limitation  applicable  to  a  clyil  action  or 
special  proceeding."  As  thus  understood,  the  limitation  of  the 
mechanic's  lien  act  is  preserved;  and,  if  so,  it  appears  to  us  that  sec- 
tion 399  of  the  Code  applies,  and  the  delivery  ot  ths  notice  to  the 
v.28N.Y.8.no.3— Ki 
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sheriff  for  aerrice  within  the  six  months  must  be  denned  eqniviilent 
to  the  commencement  of  the  action  or  proceedingB,  under  liie  prori- 
Bions  of  Bection  10  of  the  statute  referred  to.  view  makes  the 

practice  nniform,  and  is  in  accord  with  the  rranlt  reached  in  Ham- 
mond V.  Shephard,  50  Hun,  318,  3  N.  Y.  Supp.  340.  The  judgment 
should  he  aiBrmed  with  costs.    AH  concur. 


(77  Hun,  49.) 

BBNEY  ▼.  ALLEN. 
(Supreme  Court,  GeneraJ  Term,  Fifth  Department    April  12,  1891.) 

PBIHOtPAL  AKD  AOBNT — ^iMfLIRD  NOTICE  OP  AQBNT'S  ACTS. 

PlaJntlff  put  money  in  the  hands  of  one  M.,  as  taia  a^ent,  to  depMft  it 
in  defendant's  bank,  and  send  to  plalnticr,  for  each  d^tosit,  elthw  bia  in- 
dividual check,  or  defendant's  chedc  lnd<ffsed  1^  him.  M.  depoaited  the 
money  In  Ills  own  name,  and  Induced  defendant  to  issue  checks  payable 
to  bim,  by  representing  that  be  was  plaintiff's  partner,  that  the  money 
was  his  share  of  the  business,  and  tbat  he  desired  the  checks  only  as 
memoranda  to  be  used  in  settling  with  plaintiff,  after  which  he  would  re- 
turn them.  M.  indorsed  the  checks  and  sent  them  to  plaintiff,  who  re- 
ceived them  supposing  tbat  tbey  represented  deposits  made  according  to 
the  agreement  Afterwards,  M,  appropriated  to  his  own  use  the  money 
BO  deposited  by  him.  Odd,  that  plalntUt  was  chargeable  with  knowledge 
of  the  acts  of  M.,  and  could  not  recover  ftom  defendants  on  such  checks, 
nradl^,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Hiram  F.  Henry  against  Norman  M.  Allen.  From  a 
judgment  dismissing  the  complaint  on  the  m^ts^  idaintiff  ap- 
peals. Affirmed. 

Arjyued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGm?,  and 
BRADLEY,  JJ. 

Sherman  S.  Rogers,  for  appellant 
William  H.  Henderson,  for  respondent 

HAIGHT,  J.  This  action  was  originally  commenced  against  Nor- 
man M.  Allen  and  Hoyt  M.  Allen  as  copartners  engaged  in  the 
business  of  banking  at  Dayton,  N.  Y.,  under  the  firm  name  of 
Norman  M.  Allen  &  Bon,  but  since  this  appeal  was  taken  B.oyt 
M.  Allen  died.  The  action  was  brought  to  recover  the  sum  of 
f27,999,  being  the  amount  of  33  instruments  in  writing,  each  of 
which  was  in  the  following  form,  omitting  dates  and  amounts: 

"•   Dayton,  N.  Y.,  18fr% 

"Norman  H.  Allen  &  Bon.  Bankers. 

"Pay  to  the  order  of  F.  Monson,   doUars. 

"N.  M.  Allen  &  Son.** 

The  plaintiff  resided  in  the  village  of  Gowanda,  distant  about 
foar  miles  from  the  residence  of  the  defendants,  but  had  no  per- 
sonal acquaintance  with  either.  One  Forbes  Monson,  the  person 
named  as  payee  in  the  instruments  sued  upon,  also  resided  in  the 
\-illage  of  Gowanda,  with  whom  the  plaintiff  was  intimately  ac- 
quainted. On  the  12th  day  of  March,  1880,  the  plaintifr  was  the 
owner  of  three  certificates  of  deposit  Issued  by  the  Bank  of  Go- 
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wanda,  one  of  which  was  for  |1,163.54,  and  the  other  two  for|l,000 
each.  Chiefly  through  the  representations  of  Honson,  he  had  be- 
come Boapicioos  of  the  solvency  of  the  bank,  and  decided  to  with- 
draw his  money  therefrom.  He  accordingly  entered  into  an  ar- 
rangement with  Monson  by  which  he  was  to  deli^'er  to  him  his 
three  certificates  of  deposit  for  the  purpose  of  having  him  with- 
draw the  money  from  time  to  time,  in  such  manner  as  not  to  cre- 
ate a  fiuspicion  on  the  part  of  the  ofBeers  of  the  bank  of  his  pur^ 
pose,  or  of  where  the  same  was  to  be  placed,  and  to  deposit  the 
same  with  Norman  M.  Allen  &  Son.  It  was  further  arranged 
that  from  time  to  time  thereafter  he  should  send  or  deliver  to 
MonB<m  the  money  that  he  might  be  able  to  save  from  his  busi- 
ness as  showman  while  upon  the  road;  and  that  Monson,  acting 
for  and  on  his  behalf,  should  take  it  to  the  defendants*  bank, 
and  there  deposit  it,  and,  as  the  referee  has  found,  to  send  or 
deliver-to  him  for  each  deposit  so  made  either  his  indiTidnal  check 
or  the  check  of  the  defendants  indorsed  by  Monson  for  the  amount 
of  each  deposit;  that  Monson  should  have  charge  of  that  branch 
of  bis  business,  and  of  making  deposits  with  the  defendants,  and 
of  negotiating  with  them  in  reference  thereto,  and  of  looking  after 
the  same,  and,  when  the  amount  so  deposited  should  aggregate 
the  sum  of  f5,QO0,  a  loan  to  the  defendant  Norman  M.  Allen  should 
be  made  therefor  upon  a  bond  secured  by  a  mortgagie  upon  real 
estate.  As  a  part  of  such  arrangement  it  was  agreed  that  Mon- 
son should  pay  him  6  per  cent,  interest  on  all  sums  delivered  to 
him  for  deposit.  Pursuant  to  this  arrangement  he  delivered  to 
Monson  the  three  certificates  of  deposit,  and  from  time  to  time 
thereafter,  up  to  the  4th  day  of  March,  1889,  sent  by  letter  and 
delivered  to  Monson  various  sums  of  money  for  deposit  with  the 
defendanta,  amounting  in  the  aggregate  to  $27,999,  which  sums  he 
charged  to  Monson  as  the  same  were  remitted  to  him  from  time  to 
time.  On  the  12th  day  of  March,  1886,  Monson  opened  an  ac- 
count with  the  defendants  in  their  bank  by  making  a  deposit  to 
his  own  credit  therein  of  a  part  of  the  proceeds  of  one  of  the  cer- 
tificates of  deposit  delivered  to  him  by  the  plaintiff,  and  from 
time  to  time  thereafter  made  other  deposits  to  his  own  credit 
of  the  various  sums  that  he  received  from  the  plaintiff.  In  mak- 
ing such  deposits  he  procured  from  the  defendants  the  33  instru- 
ments upon  which  this  action  is  founded,  each  instrument  being 
filled  out  with  tlie  date  and  the  amount  of  the  deposit  In  order 
to  procure  the  same,  he  stated  and  repr^iented  to  the  defendants 
that  the  money  was  his  own;  that  he  was  a  copartner  of  the 
plaintiff  Henry  in  his  business,  and  that  the  money  had  been  re- 
ceived by  him  as  his  share  of  the  profits  in  tlie  business;  and 
that  he  desired  the  instruments  solely  for  his  own  accommoda- 
tion, and  as  a  memorandum  only,  to  be  used  by  him  in  his  st^ttle- 
ment  with  the  plaintiff,  after  which  he  would  return  the  same  to 
the  defendants;  and  that  they  should  not  t)e  transferred  or  deliv- 
ered to  any  person  or  persons;  and  that  neither  of  them  should 
have  any  legality  as  commercial  paper,  and  that  neither  should 
bp  a  valid  or  binding  obligation  on  the  part  of  the  defendants, 
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or  either  of  them.  Hie  referee  has  found  that  these  repreaenta* 
tions  were  made  with  a  fraudulent  intent  and  purpose,  to  inducfl 
the  defendants  to  execute  and  deliver  to  him  ijie  instruments  in 
question,  and  that  the  defendants,  relying  upon  such  statements 
and  representations,  believing  them  to  be  true,  were  induced  to 
make,  and  did  make,  and  deliver  to  Monson  from  time  to  time, 
the  instruments  in  question,  neither  of  which  was  charged  up  to 
him  or  his  account;  that  he  paid  nothing  therefor,  and  that  each 
and  every  of  them  was  and  is  entir^y  without  consideration.  It 
further  appears  that,  shortly  after  the  receiving  of  each  of  such 
instruments,  Monson  wrote  upon  the  back  thereof  to  pay  to  the 
order  of  the  plaintiff,  and  signed  his  name  thereto,  and  either  mail- 
ed or  delivered  the  same  to  the  plaintiff,  who  received  each  inatm- 
ment  believing  that  Monson  had  deposited  his  money  according 
to  the  terms  of  their  arrangement,  and  had  procured  each  of  the  pa- 
pers in  consideration  of  such  deposit  The  plaintiff  retained  the  in- 
struments, and  did  not  present  them  to  the  defendants  for  payment 
until  the  12th  day  of  February,  1891,  when  they  were  all  presented 
togethw  for  payment  by  the  plaintiffs  attoniey.  In  June,  1886, 
Monson  paid  to  the  plaintiff  the  interest  on  all  moneys  ddlvered 
to  him,  up  to  July  1,  1886,  at  the  rate  of  6  per  cent,  and  continued 
to  pay  such  interest  quarterly  upon  all  moneys  received  by  him, 
up  to  January,  1890,  The  defendants  had  no  knowledge  or  infor- 
mation of  the  agreement  existing  between  the  plaintiff  and  Mon- 
son, or  that  the  plaintifl  had,  or  claimed  to  have,  any  interest  in 
the  money  so  deposited,  or  that  their  said  instruments  had  ever 
been  delivered  to  the  plaintiff,  until  February,  1S9L  In  the  mean 
time  Monson  had  checked  out  all  of  the  money  depouted  by  him 
to  his  credit  with  the  defendants,  and  on  the  9th  day  ot  February, 
1891,  absconded. 

Some  criticism  has  been  made  upon  the  findinga  It  is  said  that 
the  plaintiff  never  agreed  to  accept  tiie  individual  check  of  Monson. 
For  the  first  money  derived  by  Monson  upon  one  of  the  certificates 
of  deposit  delivered  to  him  by  the  defendants  he  mailed  to  the 
plaintiff  his  individual  check,  biclosed  in  a  letter,  in  which  he  ap- 
pears to  have  apologized  for  not  procuring  it  to  be  certified,  plead- 
ing as  an  excuse  that  he  had  forgotten  to  do  so.  To  this  the  plain- 
tiff replied,  saying:  "There  is  no  earthly  need  of  your  having  your 
check  certified.  Why,  what  an  idea!  I  don't  want  your  checks 
at  all."  Thereafter  Monson  appears  to  have  procured  the  defend- 
ants* checks  payable  to  his  order,  which  he  indorsed  over  to  the 
[daintiff.  The  plaintiff  testified  that,  in  his  conversation  with  Mon- 
son, Monson  wanted  to  know  of  him  if  K.  M.  Allen's  check  would 
be  security;  that  he  told  him  he  would  make  inquiries,  and  subse- 
quently told  him  that  he  would  take  N.  M.  Allen  &  Son's  checks, 
provided  he  would  indorse  them;  and  that  they  began  the  business 
with  that  understanding.  It  is  therefore  apparent  that  the  plaintiff 
did  not  agree  to  take  the  individual  check  of  Monson,  but  that  the 
understanding  was  that  he  should  take  the  check  of  the  ddted- 
ants,  iudoraed  by  Monson.  It  appears  that  Mouson  paid  plaintiff 
the  interest,  the  referee  finds,  down  to  Januaiy  1,  1890.    That  Ir 
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the  last  date  of  payment  shoTrn  by  the  receipts,  but  It  is  daimed 
by  the  appellant  that  it  appears  from  the  letters  written  by  the 
plaintiil  to  Monson  that  the  interest  was  paid  down  nearly  to  the 
time  that  Monson  absconded.  Under  the  view  taken  by  as,  this 
variance  is  nnimportant.  The  plaintiff  knew  that  Monson  was  pay- 
ing the  interest  upon  his  deposits.  He  testified  that  he  supposed 
that  Monson  in  some  way  obtained  the  Interest  from  Allen.  But 
his  letters  leara  this  question  in  some  donbt,  for  he  had  the  defend- 
ants* check  for  each  deposit  in  his  possession,  and  these  checks  con- 
tained no  promise  to  pay  interest  In  several  f3i  his  letters  to  Mon- 
son he  speaks  of  the  interest,  and  expresses  some  doubt  as  to 
whether  he  ougbt  to  take  interest  from  him.  In  his  letter  from 
Bangor,  under  date  of  "IQ/B/SJ^"  he  says: 

"Jnst  received  joan  Gtta,  mentlonlni  payment  to  Leonard,  $172.50,  to  my 
credit,  same  belnff  Interest  on  my  deposits,  as  underatood.  I  feel  rather 
sheepish  In  this  Interest  matter,  bat  I  presume,  aa  lonft  ns  yon  are  bound  to 
do  it,  I  shnll  hnve  to  accept  It  Inclosed  and  my  receipt  tar  the  same.  With 
erery  appreciation,  believe  me,  truly,  Henry.*' 

And  again,  from  Perth  Amboy,  October  5th  (the  year  not  given), 
he  writes: 

"I  dont  feel  right  to  take  Intwest  from  yon  on  money  that  Is  actually  a 
IwthCT  to  you.   I  don't  want  your  friendship  to  extend  to  audi  matters." 

We  shall,  however,  assume  for  the  purposes  of  this  review  that 
the  plaintiff  supposed  that  Monson  had  procured  the  inter^t  which 
he  paid  him  from  Allen  &  Son. 

It  is  also  claimed  that  the  referee  erred  in  finding  that  the  de- 
fendajtts  had  no  knowledge  that  the  money  deposited  with  them 
by  Monson  belonged  to  the  plaintiff.  It  is  claimed  that  Henry 
wrote  a  letter  to  Allen  &  Son  about  the  time  that  Monson  com- 
menced depositing  the  money  with  them,  in  which  he  stated,  in 
substance,  that  Monson  had  infiuenced  him  to  withdraw  his  funds 
from  the  Bank  of  Gowanda,  and  to  place  them  in  the  defendants' 
bank ;  that  Monson  was  a  great  friend  of  his,  and  very  enthusiastic 
over  his  snccess,  but  wanted  the  matter  to  be  strictiy  a  business 
matter.  He,  however,  kept  no  copy  of  the  letter;  could  not  tell 
at  what  place  he  wrote  it;  his.  correspondence  was  very  volumi- 
nous; and  tiiat  he  could  not  be  certain  as  to  the  exact  contents  of 
the  letter.  N.  M.  Allen  testified  that  he  remembered  receiving  a 
letter  from  the  plaintiff;  that  he  was  unable  to  find  it  among  his 
files;  that  he  thought  he  had  passed  it  over  to  ])iIonson;  that  he 
could  not  recall  the  contents  of  the  letter  ^further  than  that  it 
conveyed  to  him  no  idea  that  the  plaintiff  had  withdrawn  any  money 
from  the  Bank  of  Gowanda  to  be  deposited  with  them  through 
Monson.  The  referee  appears  to  have  believed  the  defendant's 
testimony,  and  where  tihere  is  a  conflict  between  two  interested 
parties  it  is  our  nsnal  practice  to  follow  the  findings.  We  must 
therefore  treat  the  instruments  in  suit  as  memorandum  diecks 
issued  by  the  defendants  to  MouBon  without  consideration,  and  in 
his  hands  creating  no  liability  against  the  defendants.    They  (»>uld 
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only  become  liable  thereon  by  a  transfer  of  the  checks  by  Honmn 
to  a  pnrchoser  in  good  tsXth.  for  value  in  the  regular  course  of  busi- 
ness, without  notice  of  the  arrangement  under  which  they  were 

issued.  Is  the  plaintiff  such  a  holder?  It  is  not  shown  that  be 
had  actual  knowledge  of  the  facts  under  which  they  were  issued, 
but  it  is  found  as  a  fact  that  he  had  constituted  Monson  his  agent 
to  take  his  money  and  deposit  it  with  the  defendants,  and  this  we 
do  not  understand  to  he  controverted.  By  delivering  his  money 
to  Monson  he  Invited  him  with  the  indicia  of  title,  and  thus  en- 
abled him  to  induce  the  defendants  to  believe  that  the  money  be- 
longed to  him.  As  we  have  seen,  he  took  the  money  to  the  defend- 
ants, represented  It  to  be  his,  deposited  it  with  them,  had  credit 
given  to  himself  in  his  individual  account,  and  subsequently  with- 
drew it  upon  his  own  checks.  ^\*ere  it  not  for  the  checks,  it  would 
not  be  claimed  that  the  defendants,  after  the  repayment  of  the  money 
so  deposited  by  Monson,  to  him,  were  liable  to  the  plaintiff.  Their 
liability  is  sought  to  be  established  through  the  memorandum 
checks,  but,  as  we  have  seen,  they  were  induced  to  believe  that 
the  money  banged  to  Monson,  and  were  indnced  by  him,  at  the 
time  of  making  the  several  deposits,  to  issue  to  him  the  mmoran- 
dmn  diecks  in  question  under  the  representation  that  they  would 
be  kept  by  him,  and  not  delivered  to  any  other  person.  Monson 
exceeded  his  authority  as  agent  of  the  plaintiff,  and,  aa  found, 
intended  to  defraud  the  defendants.  He  did  not  deposit  the 
money  in  the  name  of  his  principal,  as  he  was  expected  to  do.  He 
procured  the  checks  upon  the  representation  stated,  and  did  not 
disclose  that  fact  to  the  plaintiff;  but  he  was  authorized  to  take 
the  money  to  the  defendants,  to  deposit  it,  to  procure  tiieir  checks 
therefOr,  to  indorse  the  same,  and  to  return  ttiem  to  the  plaintiff. 
The  plaintiff  ought  to  have  known  that  Monson  was  depositing 
the  money  with  the  defendants  in  his  own  name  from  the  fact  that 
the  checks  issued  therefor  were  issued  to  him,  and  payable  to  his 
order.  This  fact  should  have  caused  him  to  make  inquiry,  but  he 
appears  not  to  have  done  so,  but  to  have  rested  under  the  belief 
that  his  agent  had  properly  performed  his  duty.  The  rule,  as 
we  understand  it,  is  that  the  principal  is  chargeable  with  tlie 
knowle^e  possessed  by  his  agent,  and  the  manner  in  which  he 
transacts  the  business  placed  in  his  change;  and,  aa  applied  to  the 
fads  of  this  case,  the  plaintiff  must  be  charged  with  notice  of  the 
facts  under  which  Monson  procured  the  memorandum  checks  to 
be  delivered  to  him  by  the  defendants. 
Story  on  Agency,  at* section  140,  says: 

"Upon  a  similar  gronod,  notice  of  facts  to  an  agait  Is  constructive  notice 
thereof  to  the  principal  himself,  where  it  arises  from,  or  Is  at  the  time  con- 
nected with,  the  subject-matter  of  his  agency;  for,  upon  general  principles 
of  public  policy.  It  is  presumed  that  the  a^ent  has  communicated  such  facts 
to  the  principal;  and,  If  he  has  not  BtiU,  the  principal  havtUK  Intrusted  the 
a^ent  with  the  particular  business,  the  other  party  has  a  right  to  deem  his 
acts  and  knowledge  obligator;  upon  the  principal,  otherwise  the  neslect  of 
the  agent,  whether  designed  or  undesigned,  might  operate  mfwt  Injuriously 
to  the  rigbts  and  Interests  of  such  party." 
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And  again,  at  section  419,  he  says: 

"Tbla  doctrine  applies,  a  fwtiori,  to  erer^  cnse  where  the  agent  does  not 
contract  In  his  own  name,  but  solely  In  the  name  of  his  principal;  for  In  such 
a  case  the  principal  Is  not  only  the  contractlue  party,  but  be  is  the  sole  con- 
tracting party  exclusive  of  the  agent,  and  Is  alone  competent  to  sne  or  en- 
force any  other  remedy  thereon.  In  all  cases  of  this  sort,  however,  the  prin- 
cipal, while  he  is  entitled  to  all  the  advantages  and  benefits  of  the  contract  of 
his  agent,  must  take  them  with  all  the  attendant  burdens,  and  subject  to 
all  the  attendant  advimtages,  counterclaims,  and  defenses  of  the  other  con- 
tracting party.  Thus,  If  the  contract  of  the  agent  Is  Impeachable  on  ac- 
connt  of  the  fraud,  Imposition,  ml«epresentatlon,  or  other  misconduct  of 
ttie  agent,  the  principal  is  affected  with  all  the  consequences  tho^f,  and 
cannot  avail  himself  of  his  own  innocence  to  support  what  would  otherwise 
be  an  unfounded  <»r  defective  title.  So,  If  the  agent  has  sold  goods  In  his 
own  name,  no  other  po^on  being  known  as  principal,  and  the  agent  agrees 
at  the  time  of  the  sale  that  the  vendee  may  set  off  against  the  price  a  debt 
dne  to  him  by  the  agent,  that  set-off  will  be  as  good  against  a  suit  brought 
by  the  principal  aa  it  would  be  if  the  suit  was  Infought  by  the  agent  for  the 
price." 

And  again,  at  section  420,  he  Bays: 

*Veitha  will  it  make  any  difference  la  such  cases  •  •  *  that  the 
principal  at  tlie  time  of  entering  into  the  contract  is  known  or  unsuspected: 
nor  that  a  third  person  has  dealt  with  the  agent,  supposing  him  to  be  the 
sole  ^ndpal.  The  only  effect  of  the  last  consideration  is  that  the  principal 
will  not  be  po-mitted  to  intercept  the  rights  of  such  third  person  in  regard  to 
the  agent,  for  he  must  take  the  contract,  subject  to  all  equities,  in  the  snme 
way  as  if  the  agent  were  the  sole  principal.  Thus,  for  example,  if  the  agent 
is  the  only  known  or  supposed  principal,  the  person  dealing  with  him  will  be 
entitled  to  the  same  right  of  set-off  as  if  the  agent  were  the  true  and  only 
principal.  But,  subject  to  these  rights,  and  those  of  the  agent  himself,  the 
principal  may  generally  sue  upon  such  a  contract,  in  the  same  manner  as  if 
he  bad  personally  made  it." 

Mechem  in  his  work  upon  agency,  at  section  773,  says: 

"But  If  the  principal  would  avail  himself  of  the  benefits  of  a  contract  made 
by  an  agent  hi  his  own  name  without  disclosing  his  principal,  he  must  also 
assume  the  responsibilities  of  the  contract.  He  must  take  the  contract  as  It 
exists  at  the  time  he  interposes,  and  subject  to  all  the  rights  which  the  other 
party  then  possessed  against  the  agent.  In  the  homely  but  eztnressive  lan- 
guage of  a  learned  Judge,  the  principal  must  'step  into  the  shoes  of  the 
agent.'  Hoice,  where  a  third  person,  who  has  entered  into  a  contract  with 
tbe  agent  In  ignorance  of  the  fact  that  he  was  not  the  real  principal,  as  be 
assumed  to  be,  is  sued  upon  the  contract  by  the  principal,  he  may  avail  him- 
self, as  against  the  principal,  of  every  defense,  whether  it  be  by  common  law 
ta  statutes,  which  existed  in  his  favor  against  the  agent  at  the  time  the  prin- 
cipal first  interposed  and  demanded  performance  to  himself.  This  right  is 
not  affected  by  the  fact  that  the  agent.  In  thus  entering  into  the  contract  in 
his  own  name  without  disclosing  his  principal,  acted  In  contravention  of  the 
express  dhrectlon  of  his  principal." 

In  the  case  of  Bank  v.  Davis,  2  Hill,  451,  the  action  was  brought 
to  recover  the  amount  of  two  bills  drawn  by  the  defendant  It  ap- 
pears that  these  bills  were  transmitted  by  the  drawer  to  Williams, 
one  of  the  directors  of  the  bank,  for  the  purpose  of  having  them 
discounted  for  the  benefit  of  the  former;  that  Williams  put  his  own 
name  upon  the  paper,  and  procured  it  to  be  discounted  for  hims^, 
and  appropriated  the  avails.  At  the  time  he  was  one  of  the  Ave  di- 
rectors ot  the  bank  constituting  the  board  of  discount  His  asso- 
ctatea  had  no  knowledge  of  his  fraudulent  use  of  the  bills.  It  was 
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held  that  the  bank  could  not  recoTer.    NelBon,  0.     In  delivering 

the  opinion  of  the  coart,  saye: 

"The  general  rule  is  ondispnted  that  notice  to  the  a^nt  fs  notice  to  the 
principal.  If  the  agent  comes  to  ihe  knowledge  of  the  fact  while  he  Is  acting 
for  the  principal  In  the  coui'se  of  'be  very  transaction  which  becomes  the 
Kubject  of  the  suit;  for  upon  freneral  principles  of  policy  it  must  be  taken 
for  granted  that  the  principal  kuows  whatever  the  agent  knows.  There  Is 
no  difference  between  parsonal  and  constructive  notice,  except  In  respect  to 
the  guUt;  fi»r,  if  there  were,  It  wonld  produce  great  InconTenience,  as  no- 
tice might  be  aToided  in  every  cause  by  employing  an  agent  *  *  *  It 
is  said,  however,  that  Williams  was  but  one  of  the  five  empowered  by  the 
liank  to  represent  It  In  this  transaction;  that  the  bank  is  not,  thereforf^.  to 
be  held  responsible  for  his  individual  fraud  at  the  time,  nor  can  It  be  chargeii- 
ble  with  his  kuowledj^e  of  the  facts  under  which  the  paper  in  question  was 
discounted;  and  that  such  knowledge  is  chargeable  only  when  the  agent  ii&s 
full  power  to  act  for  the  principal  In  tbe  particular  case.  It  Is  not  to  bo  de- 
nied that,  if  the  principal  employs  seva'al  agents  to  transact  Jointly  a  partic- 
ular piece  of  buslDess,  he  Is  equally  re^nstble  Ux  the  conduct  of  each  and 
all  of  them,  wblle  acting  within  the  limit  and  scope  of  th^  powCT.  as  com- 
pletely so  as  he  would  be  for  the  conduct  of  a  single  agent  upon  whom  the 
whole  authorltj'  had  boeu  coofwred  He  cannot  shift  or  avoid  this  responsibility 
by  the  multiplication  of  his  agents.  It  is  also  clear  that  the  corresponding 
rcspooslbtlity  of  each  of  the  several  Joint  agents  to  the  principal  for  the 
faithful  discharge  of  their  duties  Is  aa  complete  and  perfect  as  in  the  case 
of  a  siiit:le  a^^ency;  and  any  prejudice  to  the  principal  arising  from  ft^ud, 
miscohduct,  or  neglect  of  either  of  them  would  afford  ground  tor  redress 
from  the  party  guilty  of  the  wrong.  These  are  general,  conceded  principles, 
for  which  no  authority  need  be  cited.  One  of  the  grounds  for  charging  tbe 
principal  with  the  knowledge  possessed  by  the  agent  is  because  the  latt^ 
is  bouud  to  communicate  the  fact  to  the  former,  and  is  liable  for  any  preju- 
dl(%  that  may  arise  from  a  neglect  iu  this  respect;  and  hence  the  law  pre- 
sumes that  the  principal  has  actual  notice^" 

In  Hyatt  v.  Clark,  118      Y.  5G3,  569,  23  N.  E.  891,  it  is  said  hy 

Vann,  J.,  after  quoting  from  Story  on  Agency: 

"In  other  words,  sbe  was  chargeable  with  all  tbe  knowledge  that  her  agent 
had  in  the  transaction  of  the  business  be  had  in  charge." 

In  Adams  t.  Mills,  60  N.  T.  633,  539,.  it  is  said  that— 

*'UiB  notice  and  knowledge  must  be  regarded  as  notice  to  and  knowledge  of 
the  wife,  according  to  the  well-8ettli>d  principle  that  a  principal  is  chargeaUe 
with  uU  the  knowledge  the  agent  possesses  in  the  transaction  of  the  business 
he  has  In  chai^." 

St  e,  also,  Myers  v.  Insurance  Co.,  99  N.  Y.  1-11,  1  K  E.  33;  Hogan 
V,  l^liorb,  24  Wend,  458;  Laing  v.  Butler,  37  Hun,  144,  afflrmed  108 
N.  V.  637,  15  N.  E.  442;  Greenfield  School  Dist  v.  Greenfteld  Nat. 
Bank,  102  Mass.  174;  Bank  t.  King,  57  Pa.  St  202. 

The  learned  referee  is  of  the  opinion  that  the  plaintiff  conid  not 
recover,  for  the  reason  that  he  parted  ^th  nothing  of  value  at  the 
time  he  received  the  instruments  upon  which  he  brings  bis  suit; 
that  he  first  sent  his  money  to  Monson,  and  charged  him  therefor 
in  his  book ;  that  some  days  later  Monson  returned  the  checks,  and 
was  then  given  credit  therefor;  that  at  that  time  the  plaintiff  re- 
ceived and  credited  the  checks  on  a  pre-existing  debt  against  Mon- 
son; and  that,  In  consequence  thereof,  the  defendants  were  not  pre- 
cluded from  interposing  the  defense  that  they  iuid  thereto, — citing 
Clark  T.  Gallagher,  20  How.  Fr.  308;  Phoenix  Ins.  Co.  Chnreh,  81 
2«.  Y.  218;  Potts  v.  Mayer,  74  N.  Y.  594.    The  referee  also  appears 
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to  have  been  of  the  opinion  that  the  long  time  Interrenlng  aft^  the 
plaintiff  reed  red  the  checks  before  he  presented  them  to  the  defend- 
antB  for  payment  famished  erid^ce  that  the  plaintifC  did  not  receive 
them  in  the  r^^ar  course  of  busine^;  citing  Claflin  t.  Bank,  25 
N.  Y.  292.  We  have  not  deemed  It  necessary  to  consider  these 
qaesdons,  for,  under  the  view  t^en  by  us,  the  plaintiff  is  chargeable 
with  knowledge  of  the  agreement  of  Monson  with  the  defendants, 
and  consequently  they  may  avail  themselves  of  their  defense  the 
same  as  if  the  action  was  prosecuted  in  the  name  of  Monson.  The 
judgment  should  be  aflOrmed,  with  costs. 

DWIGHT,  P.  J.,  and  LEWIS,  J.,  concur. 

BRADLEY,  J.  (dissenting).  The  plaintiff  handed  his  certificates 
and  money  to  Monson  to  deposit  in  the  bank  of  N.  M.  Allen  &  Son. 
This  was  to  be  done  for  the  plaintiff,  and  such  was  the  authority 
and  direction  given  by  him  to  Monson.  The  purpose  of  the  plaintiff 
was  to  have  the  responsibility  and  liability  of  those  bankers  for  his 
moneyl  And  by  their  checks  or  bills,  drawn  by  them  on  themselTes, 
which  came  to  the  plaintiff,  he  was  advised  that  the  deposits  were 
made;  that  the  amounts  thus  represented  would  be  paid  on  pres- 
entation of  such  checks;  and  that  until  then  a  balance  wonld  remain 
in  their  bank  to  pay  them.  This  was  the  import  of  the  instru- 
ments, and  the  situation  repi  esented  by  them  to  the  plaintiff.  While 
the  plaintiff  may,  in  the  outset,  have  intended  that  the  money 
should  be  deposited  to  his  own  credit,  he  was  at  liberty,  when  the 
bankers'  negotiable  checks  came  to  him,  indorsed  by  Monson,  to 
treat  the  object  as  practically  accomplished.  The  purpose  of  Mon- 
son's  authority  was  apparently  fulfilled  when  he  had  furnished 
to  the  plaintiff  such  evidence  of  the  liability  of  the  bankers  to  pay 
the  respective  amounts  so  deposited;  and  the  plaintiff  had  no  reason 
to  apprehend  that  those  instruments  were  intended  by  the  drawers 
to  have  another  or  different  legal  effect  than  they,  by  their  terms, 
purported  to  give  to  them.  But  it  seems  that  the  bankers  had  an  un-^ 
derstanding  with  Monson  that  the  checks  were  not  to  be  treated 
as  effectual  for  any  purpose,  and  that  he  should  be  permitted  to 
draw  the  money  from  the  bank  without  the  production  or  presenta- 
tion of  them.  When  the  plaintiff  afterwards  presented  tiiose  checks 
for  payment  to  the  bank,  payment  was  refused.  The  question, 
ther^ore,  is  whether  or  not  the  plaintiff  was  affected  by  such  un- 
derstanding between  the  bankers  and  Monson. 

It  is  urged  on  the  part  of  the  defense  that  the  plaintiff  was  charge- 
able with  knowledge  of  the  purpoBe  for  which  the  instruments  were 
issued  to  Monson,  because  the  latter  was  his  agent  in  the  trans- 
action of  depositing  the  money.  Tlie  fact  is  that  Monson  had  author- 
ity to  deposit  the  money  in  the  defendants'  bank  for  the  plaintiff, 
and  not  elsewhere;  and  when  he  did  that,  and  thus  secured  the 
liability  of  the  bankers  to  the  plaintiff,  he  had  accomplished  all  that 
his  authority  from  the  plaintiff  permitted.  He,  however,  assumed 
to  deposit  the  money  as  his  own,  and  in  that  manner  induced  the 
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bankera  to  treat  him  as  owner,  and  by  reason  of  the  confidence  re- 
posed by  them  in  him,  and  upon  the  pretense  of  a  purpose  sug- 
gested by  Monson,  they  delivered  to  liim  their  checks  In  form  nego- 
tiable. The  purpose  for  which,  they  were  issued  to  him,  if  effectual, 
would  be  a  fraud  upon  tibe  plaintiff.  It  would  seem  that  when 
Monsott  departed  from  the  purpose  for  which  he  was  commissioned 
by  the  plaintiff  to  act  fbr  him,  and  acted  for  himsdf,  he  got  beyond 
the  scope  of  his  authority  derived  from  the  plaintiff;  that  in 
making  the  arrangement  in  respect  to  the  character  the  bankers' 
checks  should  have  he  was  engaged  in  the  commission  of  an  inde- 
pendent fraudulent  act  on  his  own  account;  and  that  nodce  of  it 
was  not  imputable  to  the  plaintiff,  as  to  whom  and  his  interest  he 
was  thus,  and  for  his  fraudulent  purpose,  acting  adversely.  Inner^ 
arity  v.  Bank,  139  Mass.  332,  1  N.  E.  282;  Atlantic  Cotton  Mills  v. 
Indian  Orchard  MiUs,  147  Mass.  268-278, 17  2f.  E.  49(i;  Allen  v.  Bail- 
road  Co.,  160  Mass.  200-206,  22  N.  E.  917.  The  defendant,  howeTer, 
haying  no  knowledge  of  the  relation  of  the  plaintiff  to  the  transac- 
tion of  the  deposit  of  the  money,  would  not  have  been  liable  to  the 
latter  if  the  checks  or  drafts  of  his  banking  firm  had  not  been  made 
and  issued  to  Monson.  They,  as  their  import  represented,  were  the 
negotiable  nndertakings  to  pay  the  amount  of  the  deposits,  and  they 
were,  as  they  seemed  to  the  plaintiff,  the  products  of  the  deposit  of 
his  money  in  the  bank.  They  were  so  received  and  treated  hy  him 
in  good  faith.  The  trouble  which  has  occasioned  thi»  controversy 
arises  from  the  unusual  and  probably  unprecedented  action  of  the 
bankers  in  issuing  their  negotiable  checks  or  bills  to  Monson  in 
reliance  upon  his  promise  to  retain  and  return  them.  If  they  had 
not  been  furnished  to  the  plaintiff  for  the  respective  deposits  of  his 
money,  his  remittances  to  Monson  for  that  purpose  would  hare 
ceased.  For  the  bankers  to  say  that  they  supposed  their  checks  would 
be  held  by  Monson  is  not  a  very  satisfactory  answer  in  a  legal  sense, 
as  there  was  no  restriction  other  than  his  worthless  promise  that 
he  would  not  let  them  pass  from  him.  The  proposition  that  the  plain- 
tiff was  chargeable  with  notice  that  the  bankers  made  and  deliv- 
ered the  drafts  to  Monson  pursuant  to  an  arrangement  which  de- 
stroyed their  validity,  or  rendered  them  in  effect  other  than  that 
which  was  plainly  their  purport,  has,  as  viewed  by  me,  ndther  rea- 
son nor  principle  for  its  support. 

The  case  of  Bank  v.  Davis,  2  Hill,  461,  much  relied  upon,  does  not 
seem  to  aid  the  defense.  There  Williams  was  one  of  a  board  of  di> 
rectors  of  a  branch  bank  of  the  plaintiff  at  Erie,  Pa.,  and  to  him 
the  bills  in  question  were  sent  by  the  drawer  for  discount  at  that 
branch.  He  indorsed  his  name  upon  them,  and  procured  them  to 
be  discounted  for  himself,  and  appropriated  the  proceeds.  His  asso- 
ciates in  the  board  had  no  notice  of  the  fraudulent  use  of  the  bills, 
and  supposed  the  discount  was  made  in  good  faith  for  himself.  The 
court  held  that  the  bank  was  chargeable  with  notice  of  the  fraudu- 
lent conduct  of  the  director  Williams,  for  the  reason  that  the  bills 
were  transmitted  to  Ihe  director  Williams  foi*  the  purpose  of  having 
them  disiDonnted  by  the  bank  for  the  drawer,  and  that  he  was  acting 
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in  behalf  of  the  bank  at  the  time  of  the  tranaaction  in  question. 
And  Chief  Justice  Kelson,  in  ddivering  the  opinion  ot  the  court, 
said: 

"But  oDe  answer  has  been  made  to  the  conclusion  at  which  we  have  arrived, 
and  that  Is  that  Williams  should  not  be  regarded  as  a  director  in  the  discount 
of  the  bills  in  question.  If  that  could  be  maintained,  then  I  admit  the  argn* 
ment  fails;  but  •  •  •  tiiat  is  not  tnie,  either  in  fact  or  in  cwitem^- 
tton  of  law." 

It  waB  in  the  scope  of  the  power  of  the  directors  to  dlsconnt  paper, 
and  the  coart  said: 

"It  Is  not  to  be  denied  that  if  llie  prindpal  employs  seTcral  aj^eota  to  trans- 
act Jointly  a  purticular  piece  of  business,  he  Is  equally  responsible  for  the  con- 
duct of  t;acb  and  all  of  them  while  acting  within  the  limit  and  scope  of  their 
power." 

In  that  case,  while  representing  the  bank  as  ita  director,  the  bills 
were  transmitted  to  and  received  by  Williams  as  such  director,  to 
be  discounted  for  the  drawo*,  and  hy  causing  it  to  be  done  he  secured 
an  advanti^e  to  himself;  and  it  was  held  that  his  relation  to  th(> 
bank  was  such  in  the  matter  of  discounting  the  bills  that  notice  of 
the  purpose  for  which  they  were  received  by  him  was  imputed  to 
the  bank,  as  the  bills  were  discounted  by  it  through  the  action  of 
the  directors.  The  principle  of  the  case,  in  view  of  the  facts  pre- 
sented by  it,  is  referred  to  and  somewhat  exemplified  by  Judge  Gray 
in  Bank  v.  Clark,  189  N.  Y.  807,  34  N.  £.  908.  It  may  be  observed 
that  in  the  U.  S.  Bank  Case  Williams  was  not  the  adverse  contract- 
ing party.  He  was  acting  as  its  director  in  procuring  the  discount 
of  the  paper,  although  he  may  have  had  the  purpose  of  realizing 
an  advantage  to  himself  from  it.  In  the  present  case  the  plaintiff 
was  chargeable  with  knowledge  that  the  money  was  depoaited 
to  ihe  credit  of  Monson.  Further  than  that,  the  drafts  of  the  bank- 
ers transmitted  to  the  plaintiff  advised  him  that  the  amount  re- 
mained with  them,  subject  to  call,  on  presentation  of  thrae  instru- 
ments, according  to  the  usual  custom  and  course  of  banking  basl- 
ness  in  such  cases.  The  promise  of  Monson  to  retain  and  return 
the  checks  was  made  to  procure  them  for  the  purpose  of  defraud- 
ing somebody,  and  the  issuing  them  with  permission  to  draw  the 
money  from  the  bank  without  their  production  and  surrender  en- 
abled him  to  do  so.  He  evidently  did  not  care  which — the  bank- 
era  or  the  plaintiff — suffered  the  consequences.  He  knew  it  was 
only  through  the  means  afforded  by  the  irregular  and  inexcusable 
method  which  the  bankers  consrated  to  adopt  that  he  could  con- 
summate his  fraudulent  puiqiosew  It  certainly  would  be  a  most 
remarkable  presnmpiion  that  would  impute  to  the  plaintiff  notice 
that  the  bankers  did  not  intend  that  their  checks  should  have  the 
character  of  their  import 

In  Allen  v.  Railroad  Co.,  150  Mass.  206,  22  N.  E.  917,  after  stating 
the  general  rule  of  constructive  notice  to  the  principal  of  facts  with- 
in the  knowledge  of  the  agent  affecting  the  character  of  the  trans- 
action  while  acting  for  him,  the  court  added : 

"There  is  an  exception  to  this  rule  when  tiie  agent  Is  engaged  in  commit- 
ting an  Independoit  Crandolent  act  on  his  own  account,  and  the  facta  to  be 
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immtted  relate  to  this  fraudulent  act.  •  •  •  It  haa  been  tmsgested  that 
the  true  reason  for  the  exception  la  that  an  Independent  fraud,  committed  by 
an  agent  on  his  own  account,  Is  beyond  the  scope  of  his  employment,  and 
therefore  knowledge  of  It,  as  matter  of  law,  cannot  be  Imputed  to  the  prin- 
cipal, and  the  prtndpal  cannot  be  held  responsible.  Whatertf  the  reason 
may  be,  the  ezceptlim  la  wdl  estabUshed." 

And  in  Innerarity  v.  Bank,  139  Mass.  332,  1  N.  E.  282,  upon  the 
subject  of  the  reason  for  the  exception  to  the  general  rule,  the  court 

observed : 

"While  the  knowledge  of  an  agent  Is  c^dlnhrily  to  be  Imputed  to  the  prin- 
cipal, It  would  appear  now  to  be  well  establlsbed  that  there  la  an  exception 
to  the  construction  or  Imputation  of  notice  from  the  agent  to  the  principal 
in  case  of  such  conduct  by  the  agent  as  raises  a  clear  presumption  that  he 
would  not  communicate  the  fact  in  controversy;  as,  wh»e  the  communlcatloQ 
of  such  a  fact  would  necessarily  prevent  the  consummation  of  a  fteudulent 
scheme  which  the  agent  was  engaged  In  perpetrating." 

It  may  be  stated  as  a  theory  or  ground  upon  which  notice  is  im- 
puted to  the  principal  of  facts  which  come  within  the  knowledge 
of  the  agent  while  acting  in  the  scope  of  his  autliorily,  that  the 
duty  of  the  agent  is  to  communicate  such  facts  to  his  principal,  and 
the  presumption  is  that  he  has  done  so.  Bank  v.  Clark,  139  Y. 
307-313,  34  N.  E.  908.  When  the  agent  is  attempting  to  do  that 
which,  if  efifectual,  would  be  a  fraud  upon  his  principal,  the  pre- 
sumption that  he  has  communicated  to  or  will  advise  him  of  the 
t&ctM  of  the  transaction  certainly  cannot  be  presumed,  nor  can  it 
be  assumed  by  the  person  with  whom  the  agent  Is  dealing  that  snch 
purpose  or  conduct  of  the  agent  is  wltliin  the  scope  of  his  authority. 
It  is  quite  evident  that  if  N.  M.  Allen  &  Son  had  been  advised  that 
Monson  was  acting  for  the  plaintiff  in  depositing  the  money,  it 
would  liave  been  apparent  to  them  that  an  arrangement  to  the  effect 
that  the  checks  should  be  nugatory  as  such,  and  for  that  reason 
Monson  might  draw  out  the  money  without  the  presentation  of 
them,  would  be  in  fraud  of  the  plaintiff,  and  therefore  not  within 
the  scope  of  his  authority  to  Monson. 

The  proposition  upon  wliich  the  defendant  seeks  to  charge  die 
plaintiff  with  constnictiye  notice,  being  that  of  agency  and  his  re- 
lation of  principal,  is,  for  the  purpose  of  the  question,  not  otlier  than 
it  would  be  if  the  bankers  had  then  known  that  Monson  was  acting 
for  the  plaintiff  in  depositing  the  money  for  the  latter.  And  it 
seems  quite  clear  that  no  support  for  the  defense  can  be  founded 
upon  imputation  of  notice  to  the  plaintiff  arising  out  of  the  rela* 
tion  of  agency,  because  the  very  nature  of  the  understanding;  to  the 
effect  that  the  checks  or  drafts  were  to  be  deemed  nullities  was 
such  as  to  advise  the  bankers  that  it  was  not  within  the  scope  of 
the  agency  of  Monson  to  frandulently  defeat  the  purpose  of  the 
authority  given  him  by  the  plaintiff.  So  far,  therefore,  as  the  de- 
fendant seeks  to  defend  upon  the  ground  of  constructive  notice  to 
the  plaintiff  arising  ont  of  agency  of  Monson,  he  must  assume  the 
consequences  which  would  have  resulted  from  his  knowle^e  of 
that  relation  as  of  the  time  of  the  transactions  in  question. 

It  seems  to  follow  that  the  defense  has  no  support  in  the  position 
that  notice  was  imputed  to  the  plaintiff  that  the  bankers*  checks 
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were  made  puranant  to  an  nnderstandiog,  fraudulent  on  the  part 
of  Monson,  which  would  defeat  their  apparent  pui*pOBe  and  effect 
as  such.  The  plaintiff  received  tiiose  instruments  for  value,  and  is 
a  holder  of  them  in  good  faith.  They,  in  fact,  were  the  product, 
when  made,  of  his  money  deposited,  and  were  transmitted  to  him  as 
such.  By  them  was  expressed  the  lUbiUly  and  undertaking  of  the 
makers  to  pay  the  respective  and  equivalent  amounts  so  deposited 
with  the  bankers  who  made  them.  The  plalntiif  was  at  liberty  to 
assume  that  the  liabUity  to  pay  them  would  continue  until  they 
were  presented  for  payment  This,  as  between  them  and  the  plain- 
tiff, the  bankers  were,  in  view  of  the  nsual  methods  and  course  of 
bumness,  required  to  underatand.  No  r^son  appears  for  appre- 
hension on  the  part  of  the  plaintiff  to  the  contrary.  Nor  is  it 
seen  that  the  indiscreet  and  remarkable  confidence  of  the  bnnkers 
in  Monson's  promise  to  return  the  drafts  can  legitimately  be  avail- 
able to  prejudice  the  plaintifirs  claim,  fonnded  upon  them.  For 
these  reasons,  being  unable  to  concur  in  the  opinion  adopted  by  a 
majority  of  the  court,  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event 


(i  Misc.  Rep.  409.) 

In  re  HUN  et  al. 
(Supreme  Court,  Special  Term,  Albany  Coonty.  March,  1894.) 

EXECDTORS  AND  AdKINISTRATORS— ASSBBSMBNTS  OH  DBCEDBKT'B  LaKD. 

4  Rev.  St.  (8th  Ed.)  p.  2560,  {  27,  which  provides  that  an  executor  shall 
pay  '*the  debts"  of  decedent  In  the  following  order:  "(2)  Taxes  assessed 
open  the  estate  of  the  deceased  prerloTU  to  bis  death,"— does  not  iQclude 
a  street  assessment,  unless  such  assessment  was  a  powmal  debt  of  de- 
cedent, and  not  met^y  a  charge  on  the  land. 

Petition  by  Uarcus  T.  Hun  and  others,  as  executors  of  Jane  C. 
Van  Schaick,  deceased,  for  instructions  in  regard  to  the  payment 
of  certain  assessments  levied  by  the  city  of  Albany  against  the 
property  of  deceased  in  her  lifetime. 

John  J.  Iiin8on,-for  devisees. 

John  W.  Pirsson  and  Frederick  P.  Foster,  for  legatees. 
Bnssell  M.  Johnston,  for  executors. 

PARKER,  J.  During  the  lifetime  of  Jane  G.  Van  Schatck,  an 
assessment  for  $4,931.32  was  levied  upon  real  estate  owned  by  her  in 
the  city  of  Albany.  The  assessment  was  levied  for  the  purpose  of 
paying  such  a  proportion  of  the  expense  of  paving  Delaware  avenue 
as  it  was  determined  her  real  estate  should  bear.  The  statute  au- 
thorizing the  proceedings  wliich  resulted  in  the  assessment  gives  to 
the  city  of  Albany  the  right  lo  maintain  an  action  at  law  against  the 
owner  of  any  lot  for  the  recovery  of  any  assessment  or  apportion- 
ment remaining  unpaid,  made  upon  or  against  an,v  such  lot:  "provid- 
ed, however,  that  no  such  action  at  law  shall  be  had  or  maintained 
a^inat  any  such  owner  of  any  lot  for  the  recovery  of  any  assessment 
or  apportionment  remaining  unpaid  in  any  case  where  a  petition 
<tf  property  owners  is  required  by  law  for  the  doing  of  the  work  or 
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the  making  of  the  imppovement,  unless  such  owner  was  a  petition^" 
to  the  common  council  for  the  performance  of  such  work  or  the 
making  of  such  improvement."  Jane  0.  Van  Bchaick  did'  not 
petition  the  common  councU.  Therefor^  the  eity  could  not  have 
umintained  an  action  against  her  during  her  lifetime  for  the  recovei7 
of  the  assessment  Its  coUei:tion  could  only  have  been  enforced  out 
of  the  property  against  which  it  was  aasessed.  Unless,  then,  the 
Revised  Statutes  have  changed  the  rule  which  formerly  obtained, 
the  executors  of  Jane  G.  Van  Schaick's  will,  not  having  been  given 
specific  direction  to  pay  the  assessment,  cannot  do  so,  as  the  land 
passed  to  the  devisees  charged  with  the  assessment  This  role  has 
illustration  in  Cumberland  v.  Codrington,  3  Johns.  Ch.  229;  Bedf. 
Law  &  Pr.  Snrr.  Ct  (5th  Ed.)  554.    The  statute  reads: 

"Bt«7  N^ecator  and  admlnlstratOT  ataall  proceed  with  dlUgoice  to  pay  the 
debts  of  tbe  deceased,  and  sliaU  pay  the  same  accwdlng  to  the  following 
ordOT  of  classes:    *    «    •   2nd.  Taxes  assessed  uiun  the  estate  of  the  de- 

c«Lsed  previous  to  bis  death.'" 

The  devisees  contend  that  the  word  "taxes,"  as  used  in  the  statute, 
includes  assessments.  Attention  is  called  to  the  case  of  People  v. 
Mayor,  etc.,  4  N.  Y.  419,  in  which  it  was  held  that  an  assessment 
levied  upon  property  especially  benefited  by  a  local  improvement 
for  the  purpose  of  paying  the  expenses  of  It  is  the  result  of  the  tax- 
ing power.  And,  aa  asBessment  is  taxation,  it  is  said  that  the  word 
"taxes,"  as  used  in  the  Eevised  Stattutes,  must  be  held  to  include 
assessments;  that  while  the  testatrix  was  not  liable  personally  to 
pay  this  assessment  during  her  lifetime,  still,  as  the  statute  directs 
the  payment  of  "taxes," — a  word  which  the  devisees  assert  to  be 
broad  enough  to  include  assessments, — it  is  insisted  the  executors 
must  now  be  required  to  pay  tbem,  and  thus  release  the  real  estate 
devised  from  a  burden  which,  under  the  statute,  did  not  rest  upon 
the  testatrix  personsUly,  bat  was  solely  a  cha^  upon  the  land. 
Beading  the  second  subdivision  by  itself,  the  reasoning  of  the  dev- 
isees would  seem  to  be  logical,  and  the  conclusion  reached  irresisti- 
ble. But  reading  it,  as  we  must,  in  connection  with  the  introduc- 
tory provision,  it  seems  quite  clear  that  the  word  "taxes"  cannot  be 
80  construed  as  to  include  an  assessment,  where  the  person  owning 
the  property  assessed  is  under  no  legal  obligation  to  pay  it  Be- 
eanse  estates  of  deceased  persons  are  not  always  solvent,  the  statute 
undertakes  to  regulate  the  order  in  which  the  debts  sliall  be  paid. 
It  does  not  attenipt  to  create  debts.  The  statute  provides  only  for 
the  payment  of  the  debts  of  the  deceased,  and,  in  naming  the  order 
in  which  the  several  classes  of  debts  shall  be  paid,  it  designates 
taxes  assessed  upon  the  estate  of  a  deceased  previous  to  her  death 
as  the  second  class.  Necessarily,  therefore,  the  word  "taxes"  must 
be  construed  to  mean  such  taxes  as  the  testator,  at  the  time  of  his 
death,  was  under  legal  obligation  to  pay,  and  constituting,  in  the 
eye  of  the  law,  a  personal  debt  If  the  construction  suggested  be 
sound,  it  follows  that  the  executors  have  no  authority  to  pay  the 
assessment  in  question.    Let  an  order  be  entered  accordingly. 

U  Rev.  SL  (Stb  Ed.)  p.  9560,  $  ST. 
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(Supreme  Court,  Special  Term,  New  York  County.    July.  1803.) 

Pledhe— Secueitt  for  ADrANCBS~TiTi.E  09  Pledgee. 

PInlatiffB,  Loudon  bankers,  gave  to  defendants.  New  Torfc  merchanta, 
lettera  of  credit  for  the  purchase  of  coffee  In  Brazil  by  bills  of  exchange 
drawn  <m  plaintiffs,  and  accompnnled  by  blils  of  lading  In  the  name  of 
plaintiffs  as  cooaiguees  of  the  coffee  purchased.  The  bills  of  lading  were 
sent  by  plaintiffs  to  their  New  York  agent,  who  Indorsed  and  dellvared 
tfaem  to  defendant  under  a  special  agreement  by  which  defendant  ac- 
knowledged receipt  of  the  coffee,  and  agreed  to  hold  it  on  storage  as 
plaintiffs*  jwDperty,  wltb  liberty  to  sc^  and  pay  over  the  proceeds  to  plain- 
tiffs, until  the  bills  of  exchange  should  be  {norlded  tor,  declaring  that  tbe 
intention  of  the  agreement  Is  "to  protect  and  presore  unimpaired  the 
ownership"  of  plaintiffs'  agent  in  the  coffee.  Held,  that  the  title  to  the 
coffee  or  the  proceeds  thereof  remained  In  plaintiffs  as  againat  defend- 
ants* assignee  fbr  tbe  boieflt  of  creditors. 

Action  bj  Alexander  Denniatown  and  others,  against  Thomas  M. 
Barr  and  others,  to  obtain  jwssession  of  the  proceed»  of  certain 
coffee,  or  to  have  them  placed  in  the  custody  of  the  court.  Judgment 
for  pUtintiffa 

Before  CUFFOBD  A.  HAND,  Esq.,  Beferee 

Carter  &  Ledyard,  for  plalntiflB. 

HAND,  R  The  facts  in  this  case  are  free  from  dispute,  and  are 
reducible  to  simplicity  of  statement.  In  order  tV>  obtain  funds  for 
the  purchase  of  coffee  in  Brazil,  Thomas  M.  Barr  &  Co.,  New  Yor^ 
merchants,  obtained  from  the  plaintiffi^  London  bankers,  through 
UoBte  BiDB,,  fbeiv  New  York  agents,  two  letters  of  credit,  authoriz- 
ing the  ot^respondents  in  Brazil  of  Thomas  M.  Barr  &  Co.  to  use 
the  credits  for  the  pun^se  of  the  coffee,  by  bills  of  exchange  drawn 
by  tbem  npon  the  plaintiffs,  accompanied  by  inroices  and  bills  of 
lading.  These  bills  of  lading  were  to  be  in  the  name  of  the  plaintiffs 
as  consignees.  In  obtaining  the  letters  of  credit  from  the  plaintiffs, 
Thomaa  M.  Barr  &  Co.  agreed,  among  other  things,  to  supply  the 
New  York  agents  of  the  plaintiffs  with  funds  to  meet  the  plaintiffs* 
acceptances  of  the  bills  of  exchange  at  least  15  days  prior  to  their 
maturity,  t<^tber  with  their  commission  of  three-fourths  of  1  per 
cent,  which  was  tlie  stipulated  compensation  to  the  plaintiffs  for  the 
use  of  the  credits.  Accordingly,  2,000  bags  of  coffee  were  purchased 
in  Brazil,  and  shipped  by  the  steamer  J.  W.  Taylor,  and  in  due 
course  the  bill  <^  exchange  drawn  against  it  was  accepted  in  London 
by  the  plaintiffs,  who  received  the  accompanying  invoice  and  bill 
of  lading.  Afterwards  another  2,000  bags  of  coffee  were  in  like  man- 
ner shipped  by  the  steamer  Nnsmyth,  with  a  like  acceptance  of  the 
bill  of  exchange  drawn  against  it,  and  the  like  receipt  by  the  plaintiffs 
of  bills  of  lading.  These  bills  of  lading  were  forwarded  by  the  plain- 
tUb  to  their  New  York  agents,  who  Indorsed  and  delivered  them  to 
Thomas  M.  Barr  &  Co.,  upon  special  agreements,  called  **red-letter 
recwpts,"  whereby  Thomas  M.  Barr  &  Co.  acknowledged  receipt  of 
the  coffee  from  the  plaintiffs'  New  York  agents,  Messrs.  Mosle  Bros., 
and  agreed  with  the  latter  to  '^Id  the  same  on  storage  as  their 
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property,  with  liberty  to  sell  the  same,  and  oa  suoh  sale  to  pay  over  or 
deliver  the  proceeds  to  them  until  the  bills  of  exchange  drawn  on 
Messrs.  Dennistowu,  Cross  &  Co.,  of  London,  for  the  purchase  money 
of  the  said  goods,  shall  have  been  remitted  for  by  us  or  aatisfactori^ 
provided  for  by  us;  •  •  •  the  intention  of  this  nndertakin^  be- 
ing to  protect  and  preserve  unimpaired  the  ownership  of  Messrs. 
Mosle  Brothers  in  the  said  property."  Thomas  M.  Barr  &  Co.  thus 
obtained  pOBBesaion  of  the  coffee  subject  to  or  upon  the  terms  of  these 
red-letter  receipts.  They  sold  both  cargoes  to  the  Central  American 
Trading  Company,  Limited,  upon  terms  requiring  the  purchaser  to 
pay  as  the  purchase  price  whatever  should  become  due  from  Thomas 
M.  Barr  &  Co.  to  the  plaintiffs  to  meet  the  acceptances.  Of  these 
acceptances  the  latest  day  stipulated  for  provision  of  funds  in  New 
York  by  Thomas  M.  Barr  &  Co.  to  meet  the  acceptances  against  the 
coffee  by  the  J.  W.  Taylor  was  the  13th  day  of  May  last,  and  the 
latest  day  for  the  coflEee  by  the  Naaoayth  was  the  17th  day  of  June 
last  On  or  about  the  18th  day  of  April  last,  Thomas  M.  Barr  &  Co. 
failed,  and  made  an  assignment  to  Frederick  T.  Sherman,  as  as- 
signee for  the  benefit  of  their  creditors.  On  the  day  of  this  assign- 
ment the  New  York  agents  of  the  plaintiffs  called  upon  the  assign- 
ors and  the  aE»ignee  for  the  proceeds  of  the  coflEee,  but  failed  to  ob- 
tain them.  In  the  confusion  of  the  occasion  Thomas  M,  Barr  &  Co. 
vere  uncertain  to  whom  the  coffee  by  the  Taylor  had  been  sold, 
and  whether,  and  to  what  extent,  it  had  been  paid  for,  and  declared- 
their  inability  to  respond  to  the  calL  The  assignee  stated  that,  in 
BO  far  as  he  was  able  to  distinguish  the  proceeds  of  the  sales  of  the 
coffees,  he  would  keep  them  separate,  until  it  could  be  decided  to 
whom  they  belonged;  but  he  did  not  oflfer  or  consent  to  otherwise 
put  the  plaintifia  in  possession  of  the  proceeds.  This  action  was 
therefore  immediately  commenced,  with  a  view  to  obtain  possessioD 
of  the  proceeds  of  the  coffee,  or  to  have  tiiem  placed  in  the  custody 
of  the  court  Shortly  after  the  commencement  of  the  action,  and 
after  it  was  ascertained  that  the  Central  American  Trading  Com* 
pany  was  the  purchaser  of  ^  the  coffee,  and  had  made  no  payment 
on  account  of  the  purchase  money,  a  stipulation  was  entered  into  to 
the  effect  that  the  trading  company  might  deposit  with  the  Central 
Trust  Company  of  New  York  the  purchase  price  of  the  coffee  from 
both  the  steamships,  and  that  such  deposits  should  be  to  the  credit 
of  this  action  in  separate  accounts,  one  for  the  coffee  from  the  Tay- 
lor, and  the  other  for  the  coffee  from  the  Nasmyth,  and  should  be 
withdrawn  only  pursuant  to  an  order  of  the  court  in  the  action. 
Under  this  stipulation  the  trading  company  deposited  with  the 
trust  company  various  sums,  intended  to  be  sufflcient  to  cover  the  re- 
quirements of  the  plaintifb  on  their  acceptances,  and  the  disposition 
of  these  deposits,  as  weU  as  the  other  rights  and  liabilities  of  the 
various  parties,  remains  to  be  considered. 

The  use  by  merchants  of  bankers'  credits  is  an  important  element 
of  the  conduct  of  commerce,  and  is  calculated  to  present,  from  time 
to  time,  questions  of  no  little  nicety.  But  arrangements  and  agree- 
ments, such  as  we  find  in  the  present  case,  have  been  construed  so 
recently  and  so  fuUy  by  the  court  of  appeals  that  we  have  rules  for 
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our  guidance  which  can  be  safelv  foUowed.  See  Drexel  v.  Pease, 
133  N.Y.129,  30  N.E.732;  Id^l29  N.Y.9C,  29  N.E.241;  Moore  t. 
Kidder,  106  N.  Y.  32,  12  N.  E.  818;  Bank  v.  Losau,  74  N.  Y.  568; 
Cole  T.  Mann,  62  N,  if.  1.  These  cases  are  unifom  in  holding  thai 
the  title  remains  in  the  hanker  until  the  merchant  shall  have  ful- 
filled the  engagement,  under  which  he  procured  the  credit  of  the 
banker  for  the  pnrchaBe  of  the  goods;  and  that,  except  as  to  bona 
lide  purchasers  from  the  merchant,  not  warned  of  the  banker's  right 
or  title,  possession  by  the  merchant  remains  that  of,  or  subject  to 
the  ri^ts  of,  the  banker.  The  situation  is  treated  as  a  species  of 
conditloiuil  sale,  not  consnnunated  until  the  banker  is  made  good  for 
the  use  of  his  credit,  and  equities  are  administered  accordingly.  To 
the  same  effect  are  two  recent  and  weU-eonsldered  cases,  decided 
by  Messrs.  William  O.  Choate  and  William  N.  Cromwell  r^pectively. 
In  the  Logan  Case,  supra,  there  was  the  hardship  that  the  claimant 
against  the  banker  was  a  purchaser  at  the  Produce  Exchange,  who 
was  nererthelesa  held  to  be  chargeable  with  a  special  indoraement 
on  the  bill  of  lading,  signifying  what  the  right  of  the  banker  was. 
and  which  was  considered  effectual  to  put  the  purchaser  on  his  guard 
in  the  absence  of  protection  in  this  state  of  the  law  of  market  orert. 
There  followed  legislation,  requiring  contracts  for  conditional  sale  of 
property  on  credit  to  be  filed,  and  providing  that,  in  the  absence  of 
such  filing,  and  where  sale  la  accompanied  by  change  of  posscE^ion, 
all  reservation  to  a  vendor  of  ownemhip  shall  be  "void  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith/'  See  chapter 
315  of  the  Laws  of  1884,  amended  in  1S85,  1886,  1888,  and  1892.  It 
will  be  observed  that  the  amendments  to  the  act  of  1884  exclude 
from  its  operation  furniture,  pianos,  bicycles,  railway  equipments, 
and  a  variety  of  other  articles,  but  leave  subject  to  its  operation  the 
great  mass  of  transactions  with  foreign  nations,  in  which  the  city 
and  state  of  New  York  are  so  deeply  concerned.  With  the  poli<7- 
of  the  legislation,  however,  we  are  not  at  liberty  to  quarrel.  It 
sufSees  to  say  that  it  is  limited,  in  express  terms,  to  bona  fide  pur- 
chasers and  mortgagees,  neither  of  whom  are  before  us  with  equities 
calling  for  attention.  It  is  a  settled  rule  of  law  that  neither  general 
creditors  nor  assignees  for  their  benefit  come  within  that  designation 
as  against  the  holders  of  specific  liens  or  title  and  the  equities  inci- 
dent to  them.  There  is  no  room  for  doubt  of  the  right  of  the  plain- 
tiffs to  retain  the  coffee  until  made  good  for  their  acceptances 
against  it  Nor  was  their  right  impaired  by  the  fact  that  they  in- 
trusted Thomas  M.  Barr  &  Oo,  with  possession  and  with  power  to 
make  sales  of  it,  upon  terms  reserving  to  them  the  title  and  right  of 
possession  of  the  proceeds,  and  notwithstanding  the  fact  that  upon 
other  and  previous  occasions  such  actual  possession  of  proceeds  had 
not  been  exacted  by  them  from  Messrs.  Thomas  M.  Barr  &  Go.  See 
Moors  V.  Kidder,  106  N.  Y.  46, 12  N.  E.  818,  and  Cole  v.  Mann,  supra. 
The  sudden  call  of  the  plaintiffs  upon  Thomas  M.  Barr  A  Co.,  on  the  oc- 
casion of  their  failure,  for  possession  of  the  proceeds,  found  them 
unable  to  meet  the  call.  There  is  no  evidence  of  any  deliberate  in- 
tention cm  the  part  of  Thomas  M.  Barr  &  Co.  to  wrong  the  plaintiffs, 
Imt  tta^r  inabilily  to  make  good  their  engagements  justified  the 
v.28N.y.s.no.3— 17 
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plaintiffs  in  the  Bommary  assertion  of  their  rights.  So  with  Mr. 
Sherman,  the  assignee.  He  has  exhibited  entire  good  faith  on  his 
jmiT,  and  has  shown  every  disposition  to  exercise  his  trust  powers 
in  a  way  to  avoid  prejudice  to  the  rights  of  the  plaintiffs,  in  so  far 
as  he  could  do  so  consistently  with  his  views  of  trust  duty  to  cred- 
itors. While  blame  is  not  to  be  imputed  to  him  for  prudence  and 
caution  in  this  regard,  yet  he  has,  in  effect,  not  relieved  the  plaintiffa 
from  the  necessity  of  judicial  process  for  His  attainment  of  their 
rights.  Under  somewhat  similar  circumstances,  Mr.  Cromwell  saw 
his  way  to  allowance  to  an  assignee  out  of  the  fund  of  both  commis- 
sions and  counsel  fees.  I  find,  my  self  unable  to  follow  the  precedent 
It  so  happened  that  at  the  time  of  the  assignment  the  coff^  re- 
mained wholly  unpaid  for  by  the  purchaser.  There  had  thus  been 
no  actual  intermingling  of  the  proceeds  with  the  general  assets  of 
Thomas  M.  Barr  &  Co.  A  decree  in  favor  of  the  plaintiffs  takes  pos- 
session of  these  proceeds,  not  through  the  assignment  or  the  as- 
signee, but  by  superior  title,  and  acquits  the  assignee  d  even  a 
momentary  responsibility  for  possession.  Bat  if  it  be  conceded  that 
the  assignee  should  be  reimbursed  for  his  expenses,  and  possibly 
for  his  labor  in  guarding  the  assigned  estate  and  in  litigating  the 
claims  of  the  plaintiffs,  yet  this  expense  and  remuneration  should 
be  borne  by  the  assigned  estate,  rather  than  by  what  is  decided  to  ' 
have  been,  from  the  beginning,  lawfully  claimable  by  the  plaintiffs. 
With  regard  to  the  costs  of  the  plaintiffs,  equity  would  seem  to  re- 
quire that  they  be  home  by  Thonms  M.  Barr  &  Co.  I  see  no  ground 
for  charging  them  upon  either  of  the  oth^  defendants.  The  Cen 
tral  American  Trading  Company  did  all  that  was  incmnbent  npon 
them  when  they  deposited  the  purdiase  price  of  the  coffee  with  a 
depository  consented  to  by  the  parties;  and  npon  the  whole  I  am 
inclined  to  think  that,  inasmuch  as  the  plaintiffs  deferred  their 
claim  to  possession  of  the  proceeds  until  the  making  of  the  assign- 
ment, they  should  be  content  to  look  only  to  the  assignors  for  the  re- 
sulting expenses. 

(2?.  Civil  Proc.  R.  161.) 

CX)TJNTBTBIAN  v.  COTJNTETSIAN  *et  flL 

(Supreme  Court,  Spe<dal  T&m,  Jefferson  Countf.   July  19.  1893.) 

1.  Gifts  Intbb  Vivos — Bvidbnob. 

Plaintiff,  having  rec^ved  pension  money,  handed  it  to  bis  wife,  who 
deposited  It  In  bank  in  her  own  name.  Afterwards  she  bought  s  lot 
took  title  In  her  own  name,  and  paid  for  It  with  part  of  the  pension 
money.  Plaintiff  and  bis  wife  then  made  a  contract  for  a  bnllding  on  the 
lot,  part  of  the  price  to  be  paid  In  cash  and  the  balance  by  a  mortgage 
on  the  premises.  The  cash  i,.iyment  was  made  with  the  pension  moner. 
and  the  mortgage  was  executed  by  the  wife  alone.  Plaintiff  and  his  wife 
testified  that  no  ^ftof  the  pension  money  to  plnlntifTs  wife  was  Intended, 
ffeld  that,  as  between  the  husband  and  wife,  there  was  no  gift  or  trans- 
fer of  the  title  of  the  pension  money  or  the  propo^  purchased  with  It 

8.  PUOPBBTT  PonCHASBD  WITB  FBNBION  UONET— GaHOBUHO  ExBMFTIOKB. 

Making  a  contract  for  the  erection  pf  a  bouse  on  land  purchased  with 
pension  money,  the  price  to  be  paid  partly  in  cash  and  partly  by  a  mort- 
gage nn  the  premises,  and  the  execution  of  a  mortgage  pursuant  to  each 
contract,  do  not  cancel  the  exemptitm  which  can  be  done  by  writing,  duly 
acknowledged  and  recorded  as  prescribed  by  Code  Civ.  Proc.  f  1401. 
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Action  to  determine  the  ownership  of  real  estate,  and  for  an  adju- 
dication as  to  certain  lienB  claimed  thereon.  It  appeui'ed  lUat  plain- 
tiff had  received  from  the  government  a  sum  of  money  on  account  of 
the  pensu>n  for  Berrices  rendered  as  a  soldier  in  the  war  of  the  Be- 
bellion.  Plaintiff  handed  $700  of  the  pentdon  mon^  to  his  wife, 
who  deposited  it  in  bank  in  her  own  name.  Afterwards  she 
bought  the  real  estate  in  controversy,  a  vacant  lot,  for  ^250,  took  the 
title  in  her  own  name,  and  paid  for  it  out  of  the  (700  which  had 
been  handed  to  her  by  plaintiff.  Plaintiff  and  his  wife  then  en- 
tered into  a  contract  with  one  McNulty,  a  contractor  and  builder, 
to  b\|ild  a  house  on  the  lot  for  f  1,100,  of  which  foOO  was  to  be 
paid  in  cash  and  |600  by  a  mortgage  on  the  proper^.  The  bal- 
ance of  f450  of  the  pennon  money  remaining  after  deducting  the 
|250  paid  for  the  lot  was  all  applied  on  the  ca^  payment  for  the 
building.  The  f 600  bond  and  mortgage  for  the  balance  of  the  price 
of  the  house  were  executed  by  the  wife  alone.  Certain  liens  were 
filed  against  plaintiff's  wife  as  the  owner  of  the  real  estate,  she  hav- 
ing the  legal  title  thereto. 

Bradley  Winslow,  Hannibal  Smith,  and  James  A.  Ward,  for 

plaintiff. 

Henry  Purcell,  for  defendant  Qoodale, 
John  Conboy,  for  defendant  McNulty. 
T.  F.  Keams,  for  defendant  Soper. 
B.  S.  Trowbridge,  for  defendant  Deline. 

WILLIAMS,  J.  I  think  I  must  hold  that  there  was,  as  between 
the  husband  and  wife,  no  gift  or  transfer  of  the  title  to  the  |700 
pension  money,  or  the  property  purchased  with  it, — the  lot  and 
labor  and  materials  put  into  the  house.  The  business  was  very 
strangely  done.  From  the  fU'st,  the  transaction  had  the  appearance 
of  a  gift  or  transfer.  The  depcwit  of  the  money,  the  taking  of  the 
deed,  the  giving  of  the  mortgage  and  bond,  all  in  the  name  of  the 
wife,  with  the  knowledge  and  without  objection  of  the  husband, 
would  lead  naturally  to  the  conclusion  of  a  gift  and  transfer.  If 
these  parties  had  been  interested  in  having  the  title  in  the  wife, 
and  they  had  supplemented  their  outward  indication  of  a  gift  and 
transfer  with  their  real  evidence  of  intention,  there  would  have  been 
no  answer  to  the  claim  of  a  gift  and  transfer.  Their  evidence  here 
is,  however,  that  no  gift  or  transfer  was  intended,  but  the  money 
and  property  were  all  along  regarded  by  them  as  plaintiff's  proi)erty 
— as  between  tixemselves  on  the  face  of  their  evidence;  and  con- 
sidering the  nature  of  the  fund,  and  the  strong  eqnily  in  preserving 
that  fund  for  the  soldier  himself,  so  as  to  be  covered  by  the  exemp- 
tion provided  by  law,  I  do  not  like  to  hold  a  gift  and  transfer  to 
the  wife  took  place.  She  may  have  desired  herself  to  get  the  prop- 
erty into  her  own  hands,  so  as  to  preserve  it  as  a  home,  but  I  do 
not  like  to  find  that  he  assented  to  a  gift  or  transfer.  So  far  as 
innocent  parties  dealt  with  her,  supposing  and  believing  she  was 
the  owner,  they  should  be  protected;  but,  as  between  the  husband 
and  wif^  themselves,  I  must  hold  he  has  all  along  been  the  owner 
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of  the  money,  and  the  property  in  which  it  was  inverted.  So  far 
as  the  wife  has  acted,  it  will  not  do  to  eay  she  hae  acted  without 
authority  from  the  hiisbuud.  He  could  not  ait  by,  permit  her  to 
buy  and  take  title  to  the  lot,  and  give  bond  and  mortgage  in  her 
own  name,  and  direct  about  the  coDStmctiOD  of  the  house,  and 
make  no  objections  at  the  time,  and  then,  when  wcffk  and  labor 
had  been  furnished,  and  money  advanced  upon  the  b<md  and  mort- 
gage,  allege  want  of  authority  in  the  wife.  The  husband  must  be 
hdd  botind  by  these  acts  of  the  wife,  the  same  as  though  they  were 
his  own  personal  acts.  In  this  view,  the  lot,  before  the  house  was 
built,  was  exempt  under  the  statute,  and  the  house,  when  erected, 
was,  to  the  extent  of  the  $450  put  into  it,  also  exempt.  Bo  that  ^e 
plaintiff  hiid  a  right  to  an  exemption  under  the  statute  of  the  house 
and  lot  to  the  extent  of  $700, — the  amount  of  pension  money  put 
into  it.  Code  Civ.  Proc.  §  1393;  Bank  v  Carpenter,  119  N.  Y.  550, 
23  N.  E.  1108.  Jn  the  case  cited,  the  purchase  price  of  the  property 
was  in  part  paid  with  pension  money  and  the  balance  secured  by  a 
hiortgage  upon  the  same  property.  An  attempt  was  made  to  sell 
on  execution.  The  court  decided  the  cose  upon  the  assumption 
that  the  property  was  worth  no  more  than  the  amount  of  pension 
money  paid  and  the  mortgage  given  back;  that  there  waa  or  could 
be  no  surplus;  and  therefore  the  property  was  exempt  from  sale 
under  the  execution.  It  could  not  well  be  held  that,  where  the 
whole  purchase  price  paid  or  secured  was  not  pension  mon^ye,  the  ex- 
emption would  cover  the  whole  property.  The  e«mpti<m  would, 
at  most,  be  limited  to  the  amount  of  pension  moneys  put  Into  the 
property,  and  it  seems  to  me,  by  analogy  to  the  rule  in  cases  d  home- 
stead exemption,  the  balance  over  and  above  the  amount  <rf  pension 
moneys  wonld  not  be  exempt,  but  would  be  subject  to  claim  against 
the  owner,  and  a  mortgage  or  other  lien  would  attach  to  and  hold 
such  surplus.  Code  Civ.  Proc.  §  1404;  Peck  v.  Ormsby,  8  N.  Y.  8. 
372.  I  do  not  overlook  the  fact  that  there  are  provisions  of  the 
Code  of  Civil  Procedure  providing  for  a  lien  upon  the  surplus  above 
$1,000  in  case  of  homestead  exemptions,  bnt  it  will  be  remembered 
the  homestead  is  made  exempt  by  express  provision  of  statute, 
wtdle  a  home  purchased  with  pension  money  is  not.  In  the  latter 
case  the  pension  is  exempt,  and  the  courts  have  held  a  home  pur- 
chased with  pension  money  is  also  exempt;  and  thus,  under  the 
statute  and  decisions,  a  home,  so  far  as  purchased  with  pension 
moneys,  is  exempt  like  a  homestead.  The  extent  of  the  exemption 
in  this  case,  however,  is  not  a  definite  amount,  as  in  the  h(»nestead 
exemption,--$1.000, — ^but  such  amount  as  is  represented  by  the  pen- 
sion money.  Beyond  that  amount,  the  money  invested  most  be 
free  from  such  exemption.  To  illustrate,  in  the  Bank-Carpenter 
Case  (above  cited),  suppose,  at  the  time  the  execution  sale  was  to 
take  place,  the  mortgage,  given  as  a  part  of  the  purchase  price  of 
the  property,  had  been  wholly  or  partly  paid  up  from  other  than 
pension  moneys,  would  the  whole  property  still  have  remained 
exempt  from  sale  on  the  execution?  Clearly  not,  and  in  such  case 
I  see  no  way  in  which  the  exemption  could  be  protected,  except 
by  regarding  the  amount  of  the  pension  moneys  as  a  lien  npon  the 
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property,  and  permittiiig  a  sale  on  execution  subject  to  such  lien. 
The  only  other  solution  of  the  difficulty  would  be  to  regard  the 
pensifm  moneys  as  so  mixed  up  with  other  mon^  as  to  tuive  lost 
their  exempt  character,  the  idoitlty  of  the  fund  having  been  lost 
1  should  not  be  willing  to  take  tills  view,  because  the  rale  is  that 
exmption  statutes  should  be  liberally  construed  in  favor  of  tlie 
party  claiming  exemption.  They  rest  upon  a  public  policy,  looking 
to  the  protection  of  the  soldier  and  his  family  against  improvidence 
and  misfortune.  The  making  of  the  agreement  to  erect  the  house 
and  the  giving  of  the  mortgage  did  not  operate  to  cancel  the  exemp- 
tion under  the  statute.  Section  1404,  Code  Civ.  Proc.,  above  cited, 
provides  the  only  method  by  which  such  cancellation  may  be  ef- 
fected, and  that  any  other  r^ease  or  waiver  shall  be  void,  and  that 
a  mortgage  shall  be  ineffectual  untU  the  exemption  shall  be  canceled, 
except  to  the  extent  of  purchase  money  secured  thereby.  In  Peck  v. 
Ormsby,  above  cited,  it  was  held  that  the  language  "inefEectual,"  etc., 
meant  ineffectual  "as  to  the  exemption,"  and  a  mortgage  would  be 
valid,  though  not  for  puichase  money,  subject  to  the  exemption. 

In  view  of  these  couHlderations,  I  must  hold  the  mortgage  and 
liens  upon  this  property,  so  far  as  the  exemption  is  concerned,  are 
valid  liens  upon  the  property,  subject  to  the  lien  for  the  f700  pur- 
cluise  mon^.  The  plaintiff  and  his  wife  have  pat  nothing  into 
this  property  except  this  $700  of  pension  money.  They  are  very 
likely  liable  upon  the  bond  at  law,  but  no  money  has  been  paid  over 
by  them  except  the  |700.  Whatever  else  has  been  expended  on 
and  about  the  place  has  been  expended  by  McNulty,  and  advanced 
in  money,  labor,  and  materials  by  the  assignor  of  the  mortgage,  and 
the  holders  of  liens.  This  action  is  equitable  in  its  nuture,  the 
plaintiff  asking  that  equity  be  done  him.  It  is  a  rule  in  equity 
that  he  who  asks  equity  must  do  equity.  It  would  not  be  equitable 
to  permit  the  plaintiff  to  have  a  property,  valuable  over  and  above 
the  mon^  he  has  put  into  tlds  place,  and  refuse  to  pay  for  the 
money,  labor,  and  materials  others  have  put  into  It  There  is  no 
reason  why  the  mortgage  or  liens  should  be  set  aside  because  the 
mortgage  was  given  by  and  the  lii'n  filed  against  the  wife.  As  the 
owner  of  the  property,  at  law  she  was,  and  still  is,  the  owner  taking 
and  still  holding  the  legal  title.  The  mort^u^e  and  liens  are  good 
notwithstanding  the  equitable  title  is  now  held  to  be  In  the  plain- 
tiff. They  cannot  be  set  aside  for  this  reason.  All  their  rights, 
however,  are  under  McNulty  and  his  contract  to  build  the  house. 
The  mortgage  in  Goodale's  hands  is  no  better  than  if  it  were  in  the 
hands  of  McNolty.  It  is  subject  to  any  equities  in  favor  of  plaintiff 
against  McNulty,  and  the  liens  can,  in  any  event,  be  enforced  only 
as  to  any  amount  still  owing  to  McNulty  under  the  contract.  We 
are  therefore  brought  back  to  a  consideration  of  the  contract  rela- 
tion between  McNulty  and  the  plaintiff  personally,  or  as  represented 
by  his  wife.  Great  difficulty  arises  here  in  determining  what  the 
particular  terms  of  the  contract  were.  These  contracts  ought  al- 
ways to  be  in  writing,  and  then  enough  difference  and  disagree- 
ments arise.  It  Is  unfortunate  that  ail  the  details  of  the  work 
should  rest  in  conversations  and  negotiations,  where  mistakes  so 
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frequently  occur  in  parties  understanding  each  other,  and  where, 
in  case  of  litigation,  there  is  so  much  opportunity  for  parties  to 
testify  untruly.  Ilere  the  parties  saw  fit  to  trust  their  whole  con- 
tract— all  its  details — to  parol,  and  neither  must  complain  of  tiie 
court  if  he  does  not  secure  such  a  resnlt  as  he  regards  himself  enti- 
tled to.  The  great  disagreement  is  as  to  the  size  of  the  house, 
and  the  consequent  room  inside.  The  plaintiif  and  his  wife  claim 
it  -was  to  be  22  feet  front,  and  thus  affording  room  for  a  hall,  hall 
stairs  and  front  door,  and  which  were  to  be  put  in;  while  McNulty 
claims  it  was  to  be  only  17  feet  front,  and  no  front  hall,  stairs,  or 
door.  It  IB  difficult  to  conceive  how  the  parties  could  honestly 
disagree  in  such  important  particulars.  McNulty  built  the  houst- 
as  he  claims  it  was  agreed  to  be  built  in  this  respect  I  only  refer 
to  this  disagreement  to  illustrate  the  nature  of  the  differences  be- 
tween the  parties.  I  do  not  intend  to  go  into  all  the  details  of  the 
differences.  1  would  not  be  willing  to  find  that  McNnlty  agreed 
to  build  80  large  and  so  complete  a  house  as  the  plaintiff  and  hi^ 
wife  claim  for  $1,100,  because  such  a  house  would  cost  very  much 
more  than  the  price  agreed  upon, — very  likely  twice  as  much.  Such 
a  contract  would  not  be  reasonable  or  probable.  On  the  other 
hand,  McNulty  did  not  treat  the  plaintiff  fairly.  The  work,  even 
on  his  own  claim  as  to  a  kind  of  house  he  was  to  build,  was  not 
well  or  properly  don^  and  the  material  was  not  of  good  or  proper 
quality.  I  recognize  the  fact  that  good  work  and  material  for  snch 
a  pri(»d  house  as  this  one  was  to  be  Is  not  the  same  kind  of  good 
work  and  material  that  would  be  expected  for  a  $5,000  or  $10,000 
house,  but  the  material  should  be  at  least  fair,  and  not  worthless, 
and  the  work  should  be  well  done,  and  not  a  shabby  job.  Then, 
again,  SlcXulty,  fairly  within  the  agreement,  was  to  have  the  money 
paid  him,  and  the  mortgage  furnished  to  get  money  or  to  purchase 
the  matenals  and  employ  the  labor  upon  this  house  as  necessary  as 
the  job  progrcBBed,  and  yet,  before  he  had  done  much  of  anything 
to  the  house,  he  had  managed  to  get  all  the  money  except  $50  and 
the  mortgage,  and  an  advance  upon  that  of  $175,  showing  an  unfair 
way  of  dealing  with  the  plaintiff  and  the  job.  Now,  without  going 
into  details,  I  am  inclined  to  hold  that  the  contract  to  build  the 
house  has  been  substantially  performed  under  the  rule  of  law; 
that  in  such  case  damages  should  be  deducted  from  the  contract 
price  on  account  of  the  work  left  unj>erformed  or  improperly  done, 
and  the  contractor  not  held  to  have  failed  to  perform  his  contract 
so  far  as  to  permit  a  recovery  at  all.  This  seems  to  me  in  accord- 
ance with  equity.  The  plaintiff  has  the  house,  such  as  it  is,  and  is 
enjoying  it  He  ought  not  to  have  it  without  paying  what  is  fair 
and  right ;  and  if  he  prefers  to  give  it  up,  and  take  his  money  he  has 
paid  in,  he  ia  able  to  do  it.  I  am  inclined  to  find  that  McXulty 
has  been  paid  all  he  is  entitled  to  under  the  contract,  having  received 
in  cash  from  plaintiff  $450,  and  from  Goodale,  under  the  mortgage, 
$436.80,  besides  the  amount  allowed  Goodale  on  the  purchase  of  the 
mor^ge;  say,  in  all,  $400.  These  are  the  figures  stated  by  coun- 
sel in  their  briefs.  That  he  is  entitled  to  nothing  under  his  lien, 
nor  are  the  other  lien  holders.    That  Goodale  is  entitled  to  hold  and 
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enforce  his  bond  and  mortgage  for  the  $460,  subject,  however,  to 
fdaintiff'B  claim  for  pension  money, — 1700, — interest  to  be  allowed 
on  both  these  amounts  from  the  times  the  moneys  were  advanced. 
The  decree  will  then  provide  that  the  property  belongs  to  plaintiff, 
and  the  title  thereto  be  conveyed  to  him  by  his  wife;  that  the 
property  in  plaintiffs  bands  is  exempt  from  seizure  in  any  legal  pro- 
ceedings to  the  CTtent  of  the  |700  pension  money  paid  thereon  by 
irialntiff;  that  Goodale  has  a  valid  mortgage  thereon  for  the  $460, 
sabiect  to  the  claim  of  $700;  and  that  the  other  defendants  hav« 
no  interest  in  the  properly  under  their  alleged  liens.  No  costs  will 
be  allowed  against  any  of  the  parties  personally.  The  stenogra- 
pher's minutes  should  be  paid  for  by  plaintiff,  as  he  has  title  to  the 
property  subject  to  Goodale's  mortgage.  I  should  sny  that  Goodale 
should  have  a  sale  of  the  property,  under  his  mortgage  in  tliis  action, 
to  save  him  further  expense,  unless  plaintiff  shall  pay  up  what  is 
already  due  upon  the  mortgage^  and  the  charges  for  stenographer's 
minutes.  ^  case  of  a  sale,  it  may  be  of  the  whole  title,  and,  from 
the  proceeds,  plaintiff  should  be  first  paid,  then  Goodale  his  mort- 
gage, then  stenographer's  minutes,  then  Goodale's  costs  as  of  fore- 
closure, and  surplus,  if  any,  should  be  paid  to  county  treasurer. 
These  are  merely  suggestions  as  to  final  decree,  about  which,  how- 
ever, I  will  hear  counsd  before  signing  decision.  Counsel  will  pre- 
pare formal  decision,  and  agree  upon  its  form,  and  present  for  sig- 
natare; 

,(7  Misc.  Rep.  S03.) 

SULZ  T.  MUTUAL  RESERVE  FUND  LIFE  ASS^N. 

(Sapreme  Court,  Special  Term,  Elngs  County.  March.  1894.) 

L  EXBCUTORS  AHD  ADKHnBTIUTOIU— ABSETS— LTFE  INSDRANCE  FoLTCT. 

A  life  InsOTsnce  policy  Is  not  a  specialty  withfn  tbe  rule  fbat  special- 
ties  are  assets  belongiufc  to  the  Jurisdiction  In  which  they  are  at  tbe 
time  of  the  owner's  death. 
IL  UtrruAi.  Benefit  Iwburakce— Riohtb  of  Cukditoiw. 

Where  the  by-laws  of  a  mutual  benefit  society  state  Its  object  to  be  "to 
promote  the  welfare  of  all  its  members,  and  to  furnish  substantial  aid 
to  their  families"  the  Insurance  is  for  the  benefit  of  the  immediate  fam- 
1^  of  the  inembCT,  tbongh  by  Its  terms  the  policy  is  payable  to  bis  "leeal 
representative,"  and  though  he  stated  In  his  appllcatl<ni  that  the  poiicr 
-was  fw  tbe  benefit  of  his  estate. 

Action  by  Dina  Sulz,  as  administratrix,  against  the  Mutual  Be- 
■erve  Fund  life  Association  on  a  certificate  of  membership.  There 
was  a  judgment  fbr  plaintiff,  and  defendant  moves  for  a  new  trial 
Denied. 

Charles  J.  Patterson  and  Ernest  P.  Brook,  for  plaintifL 
Raphael  J.  Mtmes,  Jr.,  for  defendant. 

GAYNOB,  J.  The  learned  argument  of  the  counsel  who  ap- 
peared for  defendant  on  the  motion  leads  into  what  have  always 
been  intricacies  in  the  law,  but  the  disposition  of  this  case  does 
not  seem  to  lead  that  way.  The  deceased,  the  plaintiff's  husband, 
was  a  resident  of  Brooklyn.    He  went  away  with  a  design  of  set- 
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tling  elsewhere,  it  may  be,  if  lie  was  able  to  locate  himadf  favor- 
ably, aud  to  bring  his  wife  when  he  had  eo  changed  his  residence. 
He  finally  reached  the  state  of  Washington,  and  died  there.  He 
had  not  established  a  new  residence  there,  but  it  was  still  in 
lirookljn,  and  his  wife  resided  here.  She  took  out  letters  of  admin- 
istration upon  his  estate,  and  brought  this  action  to  recover  upon 
the  policy.  Before  doing  bo,  however,  she  had  renounced  any 
riglit  she  had  to  be  appointed  administratrix  in  the  state  of  Wasli- 
ingron,  and,  another  being  thereupon  appointed  there,  had  brought 
suit  to  recover  on  the  policy,  it  being  found  there  among  the  effects 
of  the  deceased.  Her  renunciation  can  be  held,  to  relate  only  to 
assets  which  had  to  be  administered  on  in  Washington.  The  policy 
was  dated  and  issued  in  tlie  city  of  New  York,  and  the  defendant  is 
a  New  York  corporation,  with  its  principal  office  in  the  city  of  New 
York.  I  think  the  plaintiff  may  recover  the  policy  here.  In  the 
case  of  all  debts  and  obligations  save  bonds  and  other  specialties 
the  rule  always  was  that  they  constituted  assel^  in  the  jurisdiction 
of  the  debtor's  resident-e.  Holyoke  v.  Insurance  Co.,  22  Huu,  75; 
Beers  v.  Shannon,  73  N.  Y.  The  technical  rule  as  to  bonds 

and  other  specialfie»  was  that  they  were  assets  in  and  belonging 
to  the  jurisdiction  wliere  they  happened  to  be  at  the  time  of  the 
decedent's  death.  I  do  not  deem  policy  a  specialty  in  such  a 
sense.  It  having  the  corporate  seal  upon  it  does  not  make  it  such. 
Besides,  these  technical  rules  arose  out  of  conditions  which  never 
existed  in  this  conntiy.  Attorney  General  v.  Bouwena,  4  Mees 
&  W.  190. 191. 

But  the  plaintiff  may  recover  in  another  aspect.  The  policy  te, 
T)y  its  terms,  payable  to  the  "legal  representatives"  of  the  insured. 
The  by-laws  of  the  defendant  state  its  object  to  be  "to  promote 
the  well-being  of  all  its  members,  and  to  furnish  substantial  aid 
to  their  families  or  assigns  in  the  event  of  a  member's  death."  This 
means  the  immediate  families,  or,  in  other  words,  the  dependents 
of  the  members,  and  not  remote  relatives  and  immediate  relatives 
and  dependents  indiscriminately.  This  provision,  conpled  with  the 
proof  of  the  dependence  of  the  plaintiff  upon  her  husband,  and 
that  they  had  no  children,  makes  the  true  construction  of  the 
policy  to  be  that  the  amount  due  upon  the  policy  belongs,  not  to  the 
general  estate  of  tlie  deceased,  but  to  his  widow.  Griswold  v. 
Sawyer,  125  N.  Y.  411,  26  N.  E.  464.  In  that  view  the  plaintiff  could 
have  sued  individually  to  recover  on  the  policy,  and  the  fact  that 
she  has  sued  as  administratrix  does  not  matter.  BitOiop  v.  Grand 
Lodge,  112  N.  Y.  636.  20  N.  E.  562.  If  some  one  other  than  the 
widow  had  been  appointed  administrator  here,  I  do  not  see  why  the 
widow  coidd  not  have  maintained  an  action  to  recover  the  policy, 
inasmuch  as  the  money  due  upon  it  belongs  to  her,  and  not  to  the 
general  estate  of  the  deceased.  The  administrator  in  Washing- 
ton can  stand  in  no  better  position,  unless  the  mere  possession 
by  him  of  the  duplicate  policy  delivered  to  the  deceased  so  places 
him;  but  I  do  not  see  on  what  principle  that  could  be  the  case, 
and  no  such  contention  has  been  made.  Attention  is  now  called 
for  the  first  time  to  the  fact  that  to  the  question  in  the  application 
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for  IJie  policy,  **State  full  name,  age,  and  rdationship  of  perBOn  for 
whose  benefit  the  policy  applied  for  is  to  be  used/*  the  decedent  an- 
swered, **My  estate;"  and  upon  tliis  it  is  argued  that  the  policy 
belongs  to  the  administrator,  and  the  proceeds  must  go  to  the 
creditors  of  the  deceased,  and  then  to  his  next  of  kin,  according  to 
the  statute  of  distribution.  I  do  not  think:  this  follows  as  a  mat- 
ter of  law,  in  view  of  the  by-laws  and  the  general  object  of  the 
defendant  association.  The  applicant  may  well  have  had  in  view 
tihe  possibility  or  probability  of  having  children,  and  for  that  rea- 
son refrained  from  designating  his  wife  as  the  sole  b^eflciaiy. 
The  actnal  de8ignati<m,  so  viewed,  still  contemplates  what  was  in 
mind  of  both  jmrtiea,  fresh  from  reading  and  considering  the  by* 
laws,  namely,  the  securing  of  a  fund  to  aid  the  immediate  family, 
the  dependents  of  the  decedent  at  the  time  of  Ixis  death.  The  mo- 
tion for  a  new  trial  is  denied. 


(Soperlor  Ooart  of  New  Toric  City,  Squltr  Tarm.  March,  18M.) 

ASSIONUENT  FOR  BSNBPIT  OF  CrBDITORS— PBOVTBION  FOR  ATTORNBT'S  FbB8. 

A  prorlBloD  directing  payment  to  a  person  named  as  the  attorney  of 
tbe  asBlgnors  of  a  certain  sum  "for  counsel  fees  and  services  In  preparins 
the  assignment  and  preparing  bond,  inventory,  and  schedules,  and  l^ial 
adTlce  connected  therewith,"  rend^  the  assignment  void. 

Action  by  Benjamin  A.  Norton  and  others  against  James  W.  Mat- 
thews and  others  to  set  aside  an  assignment  for  benefit  of  cred- 
itors.   Judgment  for  plaintifCs. 

Garter,  Finney  &  Kellogg,  for  plaintiffs. 
B.  P.  Lee,  for  assignors. 
G.  A.  Seixas,  for  assignee. 

HcADAM,  J.  The  general  assignment,  after  enimierating  the 
tmsts  usually  contained  in  such  instruments,  including  a  direction 
to  pay  *i:he  just  and  reasonable  expenses  of  executing  the  assign- 
ment," contains  this  special  provision:  "Also,  in  trust,  to  pay 
Bobert  P.  Lee,  our  attorney  and  counsel,  the  sum  of  one  hundred 
and  fifty  doUars  for  counsel  fee  and  services  in  preparing  the  as- 
signmoit,  and  preparing  bond,  inventoiy,  and  schedules,  and  le^ 
advice  connected  therewith."  The  instmment  is  attaclced  on  the 
ground  that  this  particular  trust  vitiates  the  transfer.  A  provi- 
sion  ''to  pay  all  the  just  and  reasonable  costs  and  expenses  attend- 
ing the  due  execution  of  the  assignment,  and  the  carrying  into  ef- 
fect the  trust  therebv  created,"  is  valid.  Jacobs  v.  Bemsen,  36 
N.  Y.  668;  Islin  v.  Dalrymple,  3  Bob.  (N.  T.)  142,  27  How.  Pr.  137; 
Bntt  V.  Peck,  1  Daly,  83.  These  decisions  proceed  on  the  ground 
that  the  expenses  referred  to  were  necessarily  incurred  prior  to 
the  assignment  But  where,  as  in  this  case,  there  is  a  direction 
to  pay  counsel  fees  for  services  to  be  rendered  after  the  traiufer, 
the  assignment  is,  as  a  consequence^  made  void.   Hill  v.  Agnew, 
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13  Fed.  232;  In  re  Gordon,  49  Hun,  370,  3  N.  Y.  Supp.  589;  Carrie 
V.  Hart,  2  Sandf.  Ch.  353;  Lansing  v.  Woodsworth,  1  Sandf.  Ch. 
44;  Brainerd  v.  Dnnnisg,  30  N.  Y.  211;  Nichols  t.  McEwan,  17 
N.  Y.  23;  Sheldon  t.  Dodge,  4  Denio,  117;  Barnnin  t.  Hempstead, 
7  Paige,  670. 

The  special  provision  is  open  to  the  farther  objection  tiiat  it 
requires  the  employment  of  a  particular  attorney,  and  fixes  in  ad- 
vance his  compensation,  without  regard  to  the  reasonableness  of 
the  charge,  or  whether  the  continued  employment  of  the  same  coun- 
sel is  advisable  or  not.  In  short,  these  considerationis  are,  by  the 
peremptory  requirement  of  the  instrument,  taken  from  the  control, 
discretion,  or  supervision,  both  of  the  assignee  and  the  court,  and 
are  dominated  by  the  will  of  the  assignor.  This  cannot  be  done. 
The  rules  which  prevail  in  reference  to  allowances  to  truatees  to 
reimburse  themselves  for  expenses  necessarily  incarred  in  the  exe- 
cution of  their  trust  apply  to  assignees  for  the  benefit  of  creditors. 
Like  otber  trustees,  they  are  allowed  reasonable  fees  paid  for  legal 
advice  or  assistance  in  the  discharge  of  their  duties,  such  allowance 
being  always  in  the  discretion  of  the  court,  and  they  will  be  reduced 
if,  in  its  opinion,  they  are  excessive.  In  re  Johnson,  10  Daly, 
125;  In  re  Levy,  1  Abb.  C.  182.  The  fact  that  the  assignor  is 
at  liberty  to  prepare  his  own  schedules  does  not  alter  tbe  legal  re- 
salt  The  provision  in  question  being  clearly  void,  the  entire  as- 
signment falls  with  it.  Burrill,  Af»ignm.  §  362,  and  cases  cited. 
Decree  in  favor  of  plaintiffs. 


(7  Misc.  Rep.  687.) 

HERDER  V.  BLOOMER. 

(Gomm(m  Pleas  of  New  York  City  and  County,  Genial  Term.  April  2, 18M.> 

Nmuobrcb— Failubb  to  Lock  Dooh— Larcknt  op  Uoodb. 

Defendant  leased  a  room  to  plaintiff  for  storage  of  goods,  resnrlng  a 
part  of  the  room  for  bis  own  use.  One  proTislou  of  tbe  agreemmt  be- 
tween the  parties  was  tbat  defendant  should  see  ttiat  the  doors  were 
properly  locked  after  use  by  htm.  Beld  that,  where  plaintiff's  goods  were 
stolen  In  consequence  of  defendant's  failure  to  lock  the  dooTt  defendant 
was  liable  for  the  value  of  the  goods,  without  [oroof  ot  cdOaalQa  between 
him  and  the  thief. 

Appeal  from  second  district  court. 

Action  by  Peter  Herder  against  Theopfailus  J.  Bloomer  to  recover 
from  the  defendant  fl95  for  type  stolen  from  the  plaintiff,  from  a 
loft  which  plaintifF  had  rented  from  the  defendant  for  the  purpose 
of  stoiing  type  and  other  materiaJ,  with  the  condition  that  the  de- 
fendant was  to  retain  part  of  the  same  for  bis  own  use.  The  com- 
plaint alleges  that  the  defendant  was  negligent  in  his  use  of  tbe  loft, 
in  that  he  did  not  see  that  the  doors  were  properly  locked  after  he 
had  used  same.  There  was  a  judgment  dismiaBing  the  complaint 
Plaintiff  appeals.  Reversed. 

Argued  before  BISCHOFF  and  GJEGERICH,  JJ. 

8.  S.  Bennett,  for  appellant 
J.  Callahan,  for  respondent 


Digitized  by 


Com.  PI.] 


IVES  V.  QUINN. 


267 


BISCHOFP,  J.  The  basis  of  the  plaintiff's  cause  of  action  is 
the  negligence  of  the  defendant  in  the  performance  of  a  duty  as- 
sumed by  the  latter  ander  an  agreement  between  the  partiee.  Thia 
agreement,  as  alleged,  was  that  the  defendant  should  exercise  due 
care  in  securing  the  door  of  the  plaintiff's  loft,  when  making  use 
of  the  same  for  the  purposes  of  ingress  to  and  egress  from  a  certain 
part  of  the  premises  reserved  to  the  uses  of  such  defendant.  Ap- 
parently, the  agreement  in  question  formed  part  of  the  mutual  agree- 
ments between  the  parties,  in  their  relation,  respectively,  of  tenant 
and  landlord;  and  it  would  seem,  also,  that  an  injury  to  the  plaintiff 
by  the  theft  of  his  goods  was  a  contingency  naturally  within  the 
contemplation  of  the  parties  when  making  the  agreement  There- 
for^ the  defendant  may  be  answerable  in  damages  for  this  result  of 
his  negligence,  when  established.  See  Add.  Torts,  c.  1,  §  1.  The 
justice,  in  holding  that  the  plaintiff  must  prove  collnsion  between 
the  defendant  and  the  thief,  and  in  rejecting  the  offer  of  proot  of  the 
defendant's  negligence,  obviously  misconceived  the  nature  of  the 
action ;  and  the  resulting  dismissal  of  the  complaint  was  error  which 
requires  a  reversal  of  the  judgment.  Judgment  reversed,  and  a  new 
trial  ordered,  with  costs  to  ai^tellant^  to  abide  the  event. 


(7  MtdC.  B('p.  660.) 

TVKS  r.  QUINN.'  SAME  t.  OONVERRB.  SAME  T.  BARTLET.  SAME  v. 

NATHANS. 

(Com mem  Pleas  of  New  York  City  and  County,  Oeno-al  Term.  April  2,  1891) 

1.  RsHOTAL  OT  Causes— Pbom  Dibtbict  Coubt  to  Com.von  PiiEAB. 

An  action  Ib  not  removable  Into  this  court  from  a  district  court,  after 
adjournment  at  the  Instance  of  the  par^  removing,  and  b^ore  an 
order  for  the  removal  is  granted. 
&  Same— Application. 

A  motion  by  the  party  desiring  the  removal,  which  neeessltatea  an 
adjournment,  Is  equivalent  to  an  application  for  an  adjonroment 
(Syllabus  by  the  Coiu^.) 

Appeal  from  first  district  court 

Separate  actions  by  Grace  D.  Ives  against  Peter  Qninn,  William 
B.  Converse,  William  F.  Bartley,  and  James  S.  Nathans,  respectively, 
for  trespass  on  real  property.  From  judgments  in  favor  of  plain- 
tiff, defendants  appeaL  Affirmed. 

The  four  causes  were  heard  tf^ether  before  liyim,  J.,  who  filed 
the  following  opinion: 

niese  are  actions  for  damages  for  alleged  treaiiaaa  by  the  def^idonts  on 
Tarioua  occasions  durinj?  the  first  half  of  the  month  of  May  last  upon  plain* 
tUTs  premises,  a  portion  of  the  top  floor  of  No.  12  Vesey  street  The  acts 
complained  of  in  the  four  suits  all  involve  the  same  subject-matt^,  and, 
as  far  as  applicable,  the  testimony  in  the  first  case  is  admitted  as  part 
of  each  of  the  other  cases.  These  suits,  thouKh  of  limited  pecuniary  con- 
sequence, present  some  features  of  an  extraordluoiT  character.  I  wiU  first 
consider  the  case  against  Qulnn. 

The  plAintltC,  up  to  the  Ist  of  May,  had  been  occupying  tw  over  a  yrai* 
about  two-thirds  of  this  floor,  which  extended  from  Vesey  to  Barclay  street, 
as  tenant  of  the  Fidelity  Printing  Company,  which  occaplod  the  remaiu- 

■  Reorgument  denied.   Uee  38  N.  Y.  Bupp.  1143. 


268 


NEW  YORK  SUFPLEUBNTi  vd.  28. 


[Com.  PL 


Ing  pwtlon.  Thoui^h  In  March  she  had  Dotified  the  presld«it  of  the  com- 
pany that  she  would  not  require  ber  part  of  the  loft  after  the  1st  of  May, 
It  waa  snbaeqnentljr  osraed  late  In  April,  as  plabittff  alleges,  and  I  bo  find, 
tltat  0be  oonld  remain  there  as  a  numtlily  t^kant,  If  tlie  company  did  not 
let  the  premises  before  the  1st  of  May,  and  was  to  have  ample  time  to 
move  out,  In  any  event.  The  company  advertised  for  a  tenant,  but  found 
none  nntll  the  Ist  of  May,  on  which  day  defendant  Qulnn  signed  a  lease 
with  the  company.  When  the  plaintiff,  who  was  then  In  possession,  was 
informed  of  this,  she  said  ebe  could  not  possibly  move  her  things  tac  at 
least  10  days,  but  agreed  to  let  Qulnn  store  some  things  meantime  in  a 
portion  of  a  small  room  in  her  premises.  But  having  found  on  the  3d  of 
May  that  Qnlnn  was  going  to  move  right  In  with  all  his  machinery  and 
force,  regaridless  of  bar  convenience,  she  at  <aice  notlfled  falm,  connter- 
mandlng  the  permission,  and  saying  that  he  must  not  come  in;  and,  sub- 
stantially, that  she  would  not  waive  her  right  as  monthly  tenant  for  the 
month  of  May.  The  defendant  answered  tMt  he  would  move  in  Immedi- 
utply,  and  was  not  to  be  bulldozed.  The  following  day— the  4th— the  Fi- 
delity Company,  as  landlords,  began  "hold  over"  summary  proceedings 
against  plaintiff,  returnable  on  the  8th  of  May.  The  plaintiff  answered 
that  she  was  in  possession  as  a  mimthly  tenant.  The  proceedings  were  dis- 
missed for  Irregularity,  and  another  prec^t  waa  Issued,  returnable  on 
May  12tfa.  M^ntlme,  from  the  1st  to  tlie  12tb  of  May,  one-tblrd  of 
plaintlfTs  premises  was  occupied  by  defendant  against  her  will.  On  the 
12th  an  adjoiirmuent  of  the  summary  proceedings  was  bad  until  tbe  IStb. 
The  defendant  attended  in  couil  in  the  proceeding,  and  knew  of  the  pro- 
ceeding and  Its  adjoui-nment,  and  therefore  knew  that  issue  on  the  merits 
had  l>een  joined,  and  had  full  notice  that  the  landlord  had  sworn  that  the 
tenant,  Misa  Ives,  was  in  actual  possession,  and  that  she  under  oath  bad 
claimed  that  it  was  a  rightful  possession.  Yet  he  demanded  to  be  put  in 
possession,  and  on  the  night  of  the  12th  the  defendants  and  the  landlord, 
without  waiting  for  the  decision  of  the  court,  took  possession  of  the  prem- 
ises, stealing  In  from  the  Fidelity  Company's  rooms,  tbrough  a  connecting 
door.  The  outer  doors  were  then  barred,  to  prevent  any  entrance  by  plain- 
tiff or  her  employes,  and  she  and  they  were  kept  out  until  the  IStb.  On 
that  day  the  court  refused  to  proceed  with  the  dispossess  case  while  the 
landlord  and  its  alleged  tenant,  tbe  defendant,  were  anticipating  its  judg- 
ment by  force.  At  that  time,  In  the  court  room,  the  plaintiff  tendered  to 
the  manager  of  the  landlord  a  check  in  payment  of  ho*  rent  tar  the  month 
of  May.  This  checA:  was  received,  and  not  returned.  The  plaintiff  tturo* 
upon,  wltb  Mr.  Abercrombte,  her  attorney,  proceeded  to  tbe  demised  pram- 
Ises,  first  sending  for  a  policeman.  Quietly  entering  her  premises  through 
the  rooms  of  the  Fid^i^  rriotlng  Company,  Miss  Ires  and  hex  lawyer  told 
the  person  she  found  in  her  premises  to  leave,  as  he  was  a  trespasser. 
Tlien  tbe  defendant  Qulnn,  along  with  a  number  of  men,  rushed  in.  Mr. 
Abercrombie  stopped  them  at  the  entrance.  The  defendant  caught  hold  of 
him  around  the  body,  and  pushed  him  back.  The  policeman  then  arriving, 
Abercrombie  told  him  If  anybody  laid  bands  on  them  to  arrest  him  for 
assault.  At  this  time— about  1  o'clock— Mr.  Philip  Carpenter,  attorney  for 
tbe  defendants,  hurried  in.  Mr.  Abercrombie,  acting:  for  Miss  Ives,  stopped 
bUn  at  the  door,  and  warned  him  not  to  enter.  Mr.  Carpenter  pushed  by, 
hit  Mr.  Abercrombie,  the  latter  says,  and  proclaimed  that  Qulnn  could 
take  Miss  Ives'  things,  and  throw  them  right  out,  and  told  him  to  do  it 
Mr.  Ross,  another  lawyer,  was  there  on  the  same  side.  Thus  was  presented 
the  unseemly  spectacle  of  members  of  tbe  bnr  engaged  In  and  encouraging 
a  physical  conflict  for  the  forcible  occupancy  of  premises,  while  the  right 
to  such  occupancy  was  the  subject  of  legal  adjudication.  The  Ives  par^ 
maintained  themselves  by  holding  their  grotmd.  Fifteen  or  18  men,  em- 
ployes of  the  printing  company  and  others,  were  In  there  on  b^ialf  of  the 
defendant  Qulnn,  and  tbis  force  was  Increased  by  collecting  Into  the  biUld- 
ing  a  doKen  or  m<»*e  longshoremen,  hai-d.  rough  men,  at  a  dollar  a  head,  to 
do  tbe  job  of  clearing  out  tbe  plaintiff  ^nd  ber  things.  After  three  or 
ftmr  hours  of  wrangling.  In  which  the  lawyers  took  part,  overtures  were 
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made  for  a  setlement.  After  a  conference,  Mr,  Stewart,  president  of  the 
Fidelity  Printing  Comiiany,  gave  Miss  Ives  a  written  notice  to  quit  on  June 
1st,  the  comimny  afn-eeing  to  refund  a  proportionate  part  of  the  May  rent 
If  atie  left  l)erore  June  1st;  the  company  ti^  "furnish  power  as  usual."  Mls^ 
Ives  agreed  in  writing,  to  accept  the  notice,  and  '*to  accommodate  any 
'tenant  to  whom  the  company  may  lease  the  premises"  by  moving  certain 
things,  "and  by  letting  sncb  tenant  use  such  space  from  this  date,  without 
prejudice." 

I  think  it  clearly  appears,  from  the  state  of  facts  thus  partly  outlined, 
that  defendant  Quinn  In  person  and  by  others  Instigated  by  blm  commit- 
ted' a  willful  trespass  upon  premises  rightfully  in  plalntlCTs  possession. 
On  Msy  3d  be  took  forcible  possession  against  her  protest;  and  bis  acts  on 
the  15tb,— after  being  In  court  that  morning,  and  knowing  the  position  the 
court  haid  taken  In  regard  to  the  proceeding  before  It,  and  knowing  that 
the  landlord  lud  received  a  check  from  plaintiff  tor  the  rent,  without  re- 
tomlng  it,— bi  going  to  the  premises  backed  by  offlcere  and  employ^  ot 
the  company,  and  taking  fordble  poesesBlon  and  keeping  It  the  whole  day, 
keeping  plaintiff  and  her  employes  and  customers  out  of  tbe  premises,  In 
threatening  to  throw  out  her  property  and  wholly  stop  h^  business,  was 
a  trespass  under  peculiarly  aggravating  circumstances.  The  plaintiff's  testi- 
mony shows  that  from  the  1st  to  the  15th  of  May  ho*  business  was  practi- 
cally broken  np.  She  could  not  finish  the  business  she  had,  nor  was  It 
safe  for  ha  to  take  in  new  boslnew.  if  she  could  not  be  sure  of  bee  pos- 
session tot  tbe  month  of  May.  The  plaintiff,  who  had  only  herself  and 
foreman  and  her  girls,  was  kept  In  almost  constant  unrest  and  terror. 
Tbe  fact  that  plaintiff  sold  her  Into^st  In  a  part  of  the  power  was  no  ex- 
cuse for  her  deprivation  of  it;  and  In  the  arrangement  on  the  dose  of  the 
struggle  on  the  15th  the  "power"  Is  referred  to  as  to  be  used  as  usual,  so 
that  tha%  was  no  question  about  plaintiff's  right  to  it  ns  tenant  The 
excuse  of  the  "advice  of  counsel"  cannot  avail,  the  defendant  knowing  as 
well  as  Mr.  Boss  or  Mr.  Carpenter  that,  after  the  matter  had  been  sub- 
mitted to  the  law,  no  Interference  by  force  was  lawful;  and  that  until  the 
<dieck  taken  tar  the  rent  on  the  morning  of  tbe  15th  was  actually  returned, 
any  further  proceedings  were  an  outrage.  The  unobB«>ved  smuggling  of 
an  employ^  into  the  bindery  by  the  landlord  would  not  justly  him  nor  any 
one  else  In  going  afterwards  with  a  lot  of  men  and  throwing  tenant  and 
her  things  out,  while  the  Issue  of  a  dispossess  proceeding  brought  by  him 
was  pending  trial.  There  is  no  use  of  any  law  If  such  is  the  correct  prac- 
tice In  proceedings  to  dispossess. 

As  to  the  other  defendants,  the  testimony  shows,  besides  other  acts,  that 
Bartl^  broke  down  the  door  that  belonged  to  plaindfl;  that  Ccmverse  kept 
and  obstracted  fhe  other  door,  and  tverented  egress  or  entrance  for  the 
afternoon  of  May  15th,  and  threatened  riot  and  fight;  that  Nathans  turned 
off  the  power,  and  hired  and  brought  In  mfflans,  and,  on  the  strei^th  of 
their  presence  In  the  building,  made  threats  and  Intimidation;  and  that  all 
did  effective  work  as  parts  of  the  gang  that  watched  and  tortured  the  plain- 
tiff during  the  first  half  of  the  month.  They  did  actual  damage,  and  each 
should  pay  exemplary  damages.  They  were  not  employed  by  the  Fidelity 
Company  to  do  these  acts,  nor  can  they  be  justified  by  Its  officers. 

As  to  the  sail  by  Ives  against  Qulnn  for  use  and  occupation,  tti«e  Is  no 
dispute  that  defendant  occupied  and  used  for  his  business  a  large  part  of 
plaintiff's  bindery,  "with  power."  from  May  15th  to  June  1,  1898.  The 
plainUff,  on  the  morning  of  May  15th,  paid  the  full  rent  for  the  whole  of 
said  premises  and  power.  The  defendant  paid  no  rent  to  any  one  for  such 
use  and  occupation.  The  plaintiff  says  in  the  paper,  Exhibit  4,  between 
her  nod  her  landlord,  that  she  will  accommodate  a  tenant  until  June  1st. 
This  does  not  Imply  that  this  tenant  Is  not  to  pay  the  rent  of  a  tenant  to  her. 
who  thus  accommodated  and  paid  the  rent  toe  him.  The  words  "without 
prejudice"  at  the  end  of  the  paper  mean.  If  th^  mean  anytiiing,  without 
prejudice  to  any  right  of  tbe  plaintiff;  and  it  would  certainly  be  to  her  pr^ti- 
dice  to  deprive  her  of  the  rent  she  paid  for  the  tenant,  who  Is  taken  In  "to 
accommodate"  a  third  party.  I  think  the  plaintiff  ia  entitled  to  Judgment 
for  |27  for  such  use  and  occnpatlcm. 
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I  fliid  In  the  trespam  cases  that  defendant  Quinn  has  Inflicted  actual  dam- 
.-i^e  of  $76.  and  that  each  of  the  other  defendants  have  Inflicted  damages  to 
the  extent  of  92&.  I  give  Jndgment,  under  tlie  proTidons  of  tlie  Oode;  In 
«ach  case  for  treble  tbese  several  amoonta. 

Dated,  September  26,  18»3. 

Argued  before  BOOKSTAYEB,  BI8GHOFF,  and  FBYOB»  JJ. 

Jonathan  G.  Boss,  for  appellants. 
Wakeman  &  Campbell,  for  respondent 

PBYOE,  J,  In  Ives  v.  Quinn  objection  Is  made  to  the  jurisdic- 
tion of  tile  court  b^ow  upon  two  grounds :  First,  that  the  amount 
of  the  claim  was  in  excess  of  $250;  and,  secondly,  that  the  action 
was  removed  into  this  court.  Neither  ground  is  tenable.  As  to 
the  first,  the  action  was  for  damages  for  trespass  to  real  property, 
and  the  answer  a  general  deniaL  The  original  demand  was  for 
|100.  By  amendment  it  was  increased  to  |240,  and  the  judgment 
rendered  was  within  this  figure.  True,  the  bill  of  particulars 
showed  a  claim  for  $240  and  treble  damages,  but  that  was  in- 
effectual to  authorize  a  recovery  beyond  the  amount  "stated  in  the 
complaint,"  and  it  is  this  sum  that  limits  the  jurisdiction  of  the  jus- 
tice. Code,  §  3215.  The  second  objection  to  jurisdiction  is  equally 
unfounded.  It  is  too  late  to  remove  a  cause  into  this  court  after 
application  for  an  adjoununent  by  the  defendant.  Code,  §  3216. 
The  indorsement  of  the  justice  on  the  undertaking  certifies  that  he 
rejected  it,  and  refused  the  removal,  because  the  undertaking  was 
offered  after  adjournment  and  the  opening  of  the  plaintiff.  The 
summons  was  returnable  July  10th,  when  the  plaintiff  appeared, 
and  put  in  an  oral  complaint  The  defendant  then  interposed  a 
general  denial,  and  then  demanded  a  bill  of  particulars.  The  bill 
of  particulars  is  dated  July  12th,  the  trial  proceeded  on  July  17th, 
and  the  undertaking  to  remove  was  executed  the  same  day.  De- 
fendant disputes  that  he  asked  an  adjournment,  but  the  inference 
is  obvious  that  his  demand  for  a  bill  of  particulars  caused  the  ad- 
joomment  As  the  demand  necessitated  an  adjournment,  it  was, 
in  plain  reason,  equivalent  to  an  application  for  adjournment.  It 
is  not  apparent  that  the  defendant  objected  to  the  adjournment. 
Again,  no  order  was  granted  removing  the  cause  into  this  court; 
but  it  is  only  from  the  time  of  granting  such  order  that  this  oonrt 
has  cognizance  of  the  action.  Code,  §  3216.  Upon  the  merits,  we 
are  well  content  to  affirm  the  judgments  on  the  very  satisfactory 
opinion  of  the  learned  justice.  Indeed,  the  defendants  are  fortn- 
nate  to  escape  with  so  light  a  penalty  for  such  lawless  and  oppres- 
sive conduct  The  justice  of  the  cases  being  manifestly  witib  the 
plaintiff,  we  should  not  reverse  them  for  technical  error  in  rulings 
on  evidence.    Judgments  affirmed,  with  costs.    All  concur. 
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(31  Abb.  N.  C.  2GG;  8  Misc.  Rep.  36.) 

MURRAY  T.  GAST  LITHOGRAPHIC  St  ENGRAVING  CD. 

(GommoD  Pleofl  of  New  York  City  and  County,  Equity  Term.    April,  1894.) 

PaRBHT  and  CbILD — RaSTRAININQ  FUBLIOATIOK  OF  PORTBAIT  OF  ImPANT  CHILD. 

A  person  cannot  sue  to  enjoin  tbe  plication  of  a  portrait  of  his  intant 
child,  or  for  damages  caused  thereby. 

Action  by  William  Murray  against  the  Gast  Lithographic  & 
Engraving  Company  to  enjoin  the  publication  of  a  portrait  of  his 
infant  dao^ter,  and  for  damages.    Judgment  for  defendant 

B.  B.  Foster  and  Isaac  Angel,  for  plaintiff. 
William  B.  Ellison,  for  defendant 

BXSOHOFF,  J.  On  the  trial,  plaintiff's  counsel  contended 
that  this  action  is  one  brought  to  recover  damages  for  the  al- 
leged unauthorized  publication  of  a  portrait  of  plaintifTs  infant 
daughter,  and  for  an  injunction  restraining  such  further  publi- 
cation. Consistently  with  that  contention,  I  have  been  asked 
to  find,  as  the  only  proposition  of  fact  deemed  established  by 
the  evidence,  that  defendant  has  committed  the  act  on  which 
the  claim  to  relief  is  predicated.  Assuming  this  theory  of  the 
complaint  and  action  to  be  correct,  two  insuperable  objections 
arise  to  preclude  any  recovery:  First,  as  conjnncta  persona, 
merely,  plaintiff  has  no  right  of  action  for  a  wrong  committed 
against  the  person  of  another,  assuming  the  unauthorized  pub- 
lication of  a  portrait  of  the  latter  to  be  an  unlawful  invasion 
of  his  right  to  the  enjoyment  of  personal  privacy.  Secondly,  as 
parent,  his  only  right  of  action,  growing  out  of  wrongs  committed 
against  the  person  of  his  child,  is  for  the  recovery  of  damages  for 
loss  oi  the  services  of  the  child,  and  the  expenses  to  which  he  has 
been  subjected  in  effecting  a  cure  from  the  injury, — elements  of 
damages  which  are  obvlouedy  wanting  in  this  action;  and  even  in 
an  action  for  low  of  services,  and  expenses  attending  the  cure,  no 
recovery  can  be  had  for  the  outraged  mental  sensibility  of  the 
parent  3  Suth.  Dam.  §  952;  Cowden  v.  Wright,  24  Wend.  429; 
Cuming  v.  RaUroad  Co.,  109  N.  Y.  95, 16  N.  E.  G5, 

If,  still  pursuing  the  same  theory  of  the  action,  it  be  insisted  that 
the  parent  has  suffered  a  pei-aonal  injury, — one  to  his  mental  sen- 
sibility, by  the  Invasion  of  his  child's  right  to  the  enjoyment  of 
personal  privacy^  and  the  indiscriminate  distribution  of  her  por- 
traits,— the  answer  is  that  the  law  does  not  take  cognizance  .of, 
and  will  not  ailord  compensation  for,  sentimental  injury,  inde- 
pendent of  redress  for  a  wrong  involving  physical  injury  to  person 
or  property.  "The  law  protects  the  person  and  the  purse.  The 
person  includes  the  reputation.  The  body,  reputation,  and  prop- 
erty of  the  citizen  are  not  to  be  invaded  without  responsibility  in 
damages  to  the  sufferer.  But,  outside  these  protected  spheres, 
the  law  does  not  attempt  to  guard  the  peace  of  mind,  the  feel- 
ings, or  the  happiness  of  every  one,  by  giving  recovery  of  damages 
for  mental  anguish  produced  by  mere  negligence.    There  is  no 
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right,  capable  of  enforcement  by  process  of  law,  to  xwssesB^  or  main- 
tain, without  disturbance,  any  particular  condition  of  feeling.  The 
law  leaves  feeling  to  be  helped  and  vindicated  by  the  tremendous 
force  ot  sympathy.  The  temperaments  of  individnals  are  various 
and  variable,  and  tiie  imagination  exerts  a  powerful  and  incalcula- 
ble influence  in  injuries  of  this  kind.  There  are  many  moral  obli- 
gations too  delicate  and  subtle  to  be  enforced  in  the  rude  way  of 
giving  money  compensation  for  their  violation.  Perhaps  the  feel- 
ings find  as  full  protection  as  it  is  possible  to  give,  in  moral  law, 
and  a  responsive  public  opinion.  The  civil  law  is  a  practical  busi- 
ness system,  dealing  with  what  is  tangible,  and  does  not  undertake 
to  redress  psycholugical  injuries."  Lumpkin,  J.,  in  Chapman  v. 
Telegraph  Go.,  88  Qa.  763, 16  a  E.  901. 

If  plaintiff  is  not  aitiUed,  in  this  action,  to  recover  damages  for 
the  infraction  of  a  legal  ri^t,  still  less  is  he  entitled  to  injunctive 
relief.  A  court  of  equity  is  powerlera  to  enforce  a  right,  or  to  pre- 
vent a  wrong,  in  the  abstract;  and,  apart  from  an  injury  or  dam- 
age to  the  person  seeking  relief  (High,  Inj.  §  1),  it  cannot  enforce  a 
purely  moral  obligation,  or  the  performance  of  a  purely  moral 
duty.  And,  in  the  absence  of  actual  or  threatened  injury  to  prop- 
erty rights,  injunctive  relief  must  be  denied.  Id.  §  23.  It  is  funda- 
mental to  the  Jurisdiction  of  the  court,  in  any  case  where  it  is  ap- 
plied to  for  an  injunction,  that  some  property  right  beJonginf? 
to  the  party  seeking  the  relief  is  in  jeopardy  (In  re  Sawyer,  124  V. 
S.  200,  210,  8  Sup.  Ct  482;  Kerr,  Inj.  1);  and  an  injunction  was, 
upon  that  ground,  refused,  where  it  was  sought  to  restrain  a  libel- 
ous publication  (Brandreth  v.  Lance,  8  Paige,  24),  and  in  another 
case,  wliere  the  surviving  relatives  of  another  applied  to  restrain 
the  publication  of  his  unauthorized  biography,  though  the  latter 
was  admitted  to  be  wholly  laudatory  (Corliss  t.  E.  W.  WaUcer  Co. 
[Aug.  1, 189S]  67  Fed.  434). 

Should  it  now  be  nrged  that  this  action  was  in  fact  bronght,  and 
that  its  true  theory  is,  to  recover  damages  for  the  unauthorized 
publication  of  the  portrait  which  plaintiff  caused  to  be  painted  of 
his  infant  daughter,  and  to  restrain  such  further  publication,  and 
that  the  unauthorized  publication  of  the  portrait  was  and  is  an 
invasion  of  plaintiff's  proprietary  rights  therein,  it  seems  a  con- 
clusive answer  that  he  is  not  the  owner  of  the  portrait,  for,  from 
his  own  admission,  it  is  his  wife^s  proper^. 

I  refrain  from  discussing  the  rights  <tf  plaintiff's  wife  or  infant 
dau^ter,  upon  the  facts  in  evidence,  for  two  reasoned  namely, 
that  it  is  unnecNsary  for  the  purposes  of  this  action,  and  that  the 
u^ency  of  the  parties  for  a  speedy  decision  precludes  tiie  poMii- 
bility  of  doing  so  satisfactorily  to  me.  Defendant  la  entitled  to 
judgment,  with  costs. 
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ROOT  T.  STRANO. 


(Sapreme  Court,  OenM-al  Term.  Fifth  Department.   April  12,  1804.) 

I.  EVIDBNCE— WkIOHT  AND  SUFFICIBNCT. 

On  an  Issue  as  to  the  genuloeness  of  the  sljniatiire  to  a  Dote,  witnesses 
testified  that  tbey  saw  the  maker  bIkd  the  note  at  a  certain  place.  There 
was  evidence  that  the  maker  was  not  at  such  place  at  that  time.  Hdd, 
tbat  the  evidence  was  sufficient  to  establish  the  genolneaesB  of  the  slfr- 
natnre,  aa  the  witnesses  may  bare  merel^  made  a  mistake  aa  to  the  time 
at  which  they  saw  the  soaker  sign. 
X  Nbootiablb  1N8TRDKSNTS  -  Note  Patablb  at  Dsath  or  Makkr. 

In  an  action  on  a  note  ?lven  by  defendant's  testator  to  plaintiff  for 
services  rendered,  evidence  that  testator  frequently  visited  plaintiff, 
and  remained  at  ber  house  several  weeks  at  a  time;  tbat  on  some  of 
such  occasions  he  was  Quite  feeble,  nod  plaintiff  cared  for  him,— Is  suffi- 
cient evidence  of  a  consideration  for  the  note,  as  It  Is  not  necessary  that 
the  value  of  the  services  should  equal  the  amonnt  of  the  note. 

8.  fllAHB— SSBVIOBS  RbKDBRBD  WITBOUT  EXFBESS  PBOinSE  OP  PATMBNT. 

The  validity  of  a  note  fclven  for  services  Is  not  affected  by  the  faet 
tliat  the  services  were  rendered  without  an  express  promise  to  pay. 

4  Husband  and  WirB— Rtoht  of  Wffb  to  Recover  tob  Sbbvicbs  Rbndbbbd. 
In  an  action  on  a  note  plven  for  services  rendered  by  plaintiff,  a  mar- 
ried woman,  defendant  cannot  raise  the  objection  that  plalntlfrs  husband 
alone  was  entitled  to  compensation  for  her  services,  where  It  appears 
that  the  huriliand  saw  the  note  given  and  slfpned  It  as  a  witness. 

Appeal  from  circuit  conrt,  Monroe  county. 

Action  by  Margarett  A.  Root  against  John  R.  Btrang,  as  executor  ^ 
of  Collins  Woodruff,  deceasedf  od  a  promissory  note.    From  a  Jnd^;- 
ment  entered  on  a  verdict  in  favor  of  plaintiff  and  from  an  order 
denying  a  motion  for  a  new  trial  made  on  the  minutes  of  the  conn, 
def^dant  appeals.  AfBmed. 

Argued  before  DWIOHT,  P.  J.,  and  LEWIS  Rud  HAIGHT,  JJ. 

J.  B.  Adams,  for  appellant. 

H.  F.  Remington  and      Fillmore  Brown,  for  respondent 

HATGHT,  J.  This  action  was  brought  upon  a  promissory  note» 
of  which  the  following  is  a  copy: 

$10,000.  Looneyvllle,  August  1,  18S8. 

In  consideration  of  valuable  services  rendered  to  me,  I  promise  to  pay  my 
niece,  Margarett  A.  Root,  or  order,  ten  thousand  dollars,  at  or  after  my  de- 
cease Collins  Woodruff. 

The  above  note  executed  by  me,  and  detivered  to  my  niece,  Bfrs.  Margarett 
A.  Root,  of  Ijooneyvllle,  New  York,  I  do  hereby  declare  to  be  given  to  com- 
pensate her  for  her  long  and  faithful  services  rendered  to  me,  and  for  her 
devotion,  and  many  kind  and  repented  acta  of  kindness  and  affection  be- 
stowed upon  me  during  my  life,  while  residing  with,  and  making  my  -home- 
with,  her,  at  h&r  residence,  In  Looneyvllle;  &  I  deem  the  amount  of  said  note 
but  a  Just  and  adequate  compensation  for  all  ber  long-continued  smrtceSp 
kindness,  &  devotim  to  me,  In  slekness  and  health,  during  my  life. 
Dated  August  1, 1889.  OoUlns  Woodruff. 

Witness: 

Chester  A.  Boot. 
Margarett  A.  Root. 
Margarett  &  Root 
Henry  McD»mitt 
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The  principal  issue  of  fact  litigated  upon  the  trial  was  as  to  the 
genuineness  of  tlie  signature  of  tlie  defendant's  testator,  and  we  are 
asked  to  review  the  deteimination  of  the  jury  upon  that  issue.  It 
appears  that  the  instrument  was  drawn  by  the  late  Alfred  Ely,  of 
Itochester,  at  the  reqnest  of  the  d^endant'e  testator;  and  the  per- 
BODS  signing  as  witnesses  thereto,  with  the  exertion  of  the  fdaintifF, 
each  testified  that  they  saw  him  sign  the  same,  at  Looneyrille,  on 
the  Ist  day  of  August,  1S89,  and  deliver  it  to  the  plaintiff.  Illiere 
is  eridence  on  the  part  of  the  defense  tending  to  show  that  'Woodruflf 
was  not  in  Looneyville  on  the  1st  day  of  August;  tluit  on  that  day 
lie  was  in  Rochester.  It  is  quite  possible  that  the  plaintiflf's  wit- 
uessea  are  mistaken  in  reference  to  his  being  in  Looneyville  on  that 
day.  We  are  aware  that  mistakes  in  reference  to  dates  are  liable  to 
occur.  The  instrument,  as  we  have  stated,  was  drawn  in  Bochester 
by  Mr.  Ely,  and  the  date,  August  Ist,  appears  to  be  in  his  handwrit- 
ing. It  may  be  that  it  was  drawn  on  the  day  of  ito  date,  and  was 
not  taken  to  Looneyville  by  Woodruff  until  the  next  day.  Bat  this 
fact,  if  such  it  be,  would  not,  in  our  judgment,  seriouEdy  impair  or 
affect  the  testimony  of  the  plaintiff's  witnesses  in  reference  to  the 
signing  of  the  instrument  by  Woodruff,  or  his  delivery  of  the  same 
to  the  plaintiff.  There,  consequently,  is  evidence  that  sustains  the 
finding  of  the  jury  upon  this  branch  of  the  case. 

As  to  whether  the  finding  of  the  jury  is  against  the  weight  of 
evidence,  we  do  not  think  the  question  is  before  us  for  consideration. 
Much  ot  the  testimony  of  the  expert  witnesses  has  been  omitted 
from  the  case,  and  none  of  the  exMbits  with  which  they  made  com- 
parisons were  produced  btfore  ua.  We,  consequently,  are  not  in  a 
position  to  consider  the  evidence^  or  to  detenatne  tJie  weight  or 
the  effect  it  should  have  npon  the  verdict 

It  is  contended  that  the  note  is  invalid,  the  defendant  claiming 
that  there  is  an  inadequate  consideratioir  to  sapport  it  The  note 
itself  recites  the  consideration  "of  valuable  services  rendered."  The 
Instrument  which  follows  t  declares  it  to  be  given  to  compensate 
the  plaintiff  "for  her  long  and  faithful  services  rendered  to  me,  and 
for  her  devotion,  and  many  kind  and  repeated  acts  of  kindness  and 
affection  bestowed  upon  me  during  my  life,  while  residing  with,  and 
making  my  home  with,  her,  at  her  reddrace,  in  Looneyville.**  In 
Gamwright  v.  Qray,  127  N.  Y.  92,  27  N.  E.  835,  it  was  held  that  an 
instrument  by  which  the  signer  agrees  to  pay  to  another  a  sum 
certain  at  a  time  specified  after  his  death,  is  a  valid  promissory  note; 
that  it  is  not  necessary  to  its  validity  that  a  consideration  be  ex- 
pressed therein,  or  proved  in  an  action  thereon ;  that  the  instrument 
imports  a  consideration,  and  the  burden  of  showing  a  want  thereof 
is  upon  the  defendant  Has  the  defendant  in  this  case  shown  a 
want  of  consideration?  The  t^tator,  at  the  time  of  making  the 
note,  was  aged,  and  in  feeble  health.  He  had  no  children,  and  his 
wife  had  died  some  years  before.  The  plaintiff  was  the  niece  of  his 
wife.  It  is  apparent  from  his  letters  that  he  regarded  her  with 
much  affection,  and  that  he  had  on  various  occasions  visited  her  at 
her  home,  and  there  ranalned  several  weeks  at  a  time.    Hie  eri* 
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dence  farther  tends  to  show  that  on  some  of  these  occasions  he  was 
quite  feeble,  and  that  the  plaintifE  cared  for  him.  There  is  there- 
fore evidence  of  some  consideration,  and  this,  we  understand,  is  suf- 
ficient. In  Worth  v.  Case,  42  N.  Y.  362,  the  plaintifiT  had  nursed 
and  tended  the  defendant's  testator  through  a  severe  illness,  and 
upon  his  recovery  he  delivered  to  her  a  sealed  envelope  superscribed 
with  her  name,  and  the  addition,  'This  is  not  to  be  unsealed  while  I 
liv^  and  returned  to  me  any  time  I  wish  it,"  signed  by  him.  After 
Ms  death  she  opened  the  envelop^  and  found  therein  his  promis- 
sory note  for  f 10,000,  payable  to  her  on  demand.  It  was  held  that 
she  was  entitled  to  recover  the  amount  against  the  estate  of  the 
testator.  In  Earl  v.  Peck,  64  N.  Y.  596,  it  was  held  that  mere  in- 
adequacy of  consideration,  except  as  a  circmnatance  bt-aring  upon 
the  question  of  fraud  or  undue  influence,  is  not  a  defense  to  a  prom- 
issory note.  In  that  case  the  defendant's  testator  had  taken,  by 
mistake,  a  fatal  dose  of  aconite,  and,  being  aware  of  his  approaching 
death,  executed  and  delivered  to  the  plaintiff,  his  housekeeper, 
a  promissory  note  for  |10,000.  The  con^deration  e^ressed  was 
"for  services  rendered.**  It  was  held  that  the  note  was  valid,  al- 
though the  amount  was  greater  than  the  value  of  the  services 
rendered.  See,  also,  Cowee  v.  Cornell,  75  N.  Y.  92,  98.  It  is  claimed 
that  these  c&aea  are  not  decisive  of  the  question  involved  in  this  case, 
for  the  reason  that  the  plaintiff's  services  were  rendered  without 
any  express  promise  on  the  part  of  Woodruff  to  pay  therefor.  It 
dose  not  appear  to  us  that  there  is  force  in  this  contention;  for, 
after  the  services  vere  performed,  Woodruff  recognized  the  plain- 
tiffs labor  as  valuable,  and  agreed  to  pay  therefor  by  delivering 
the  instruments  in  question. 

It  is  further  contended  that  the  plaintiff  had  no  right  to  receive 
compensation  for  her  services;  that  her  services  belonged  to  her 
husband;  and  that  he,  alone,  was  entitled  to  the  compensation, — 
and  in  support  of  such  contention  the  defendant  calls  our  attention 
to  Blaechinska  v.  Howard  Mission,  130  N.  Y.  497,  29  N.  E.  755; 
Porter  v.  Dunn,  131  N.  Y.  314,  30  N.  E.  122;  Coleman  v.  Bnrr,  93  N. 
T.  17.  But  it  does  not  appear  to  us  that  these  cases  are  in  point 
The  plaintiff's  husband  stood  by,  and  saw  Woodruff  pay  the  plaintiff' 
for  the  services  she  had  rendered.  He  subscribed  the  instrument 
by  which  the  payment  was  made.  He  thus  acquiesced  in  the  pay- 
ment to  tus  wife,  and  thereby  surrendered  to  her  any  right  thereto 
which  he  might  have  had.  This  view  renders  it  unnecessary  to  en- 
ter npon  a  consideration  of  the  relation  existing  between  husband 
and  wife  as  to  services  rendered  by  her.  These  questions  have 
b«en  considered  by  this  court  in  the  cases  of  Burley  v.  Bamhard,  9 
X.  Y.  St  Rep.  587,  and  Stamp  v.  Franklin,  12  K.  Y.  Supp.  391. 

We  have  examined  the  exceptions  taken  to  the  admis^on  and 
rejection  of  evidence,  hut  find  none  which  we  tiiink  requires  a  new 
trlaL    The  judgment  and  order  appealed  from  should  be  affirmed. 

DWIGHT,  P.  and  LEWIS^  J.,  concur.  BBADIiEY,  J.  not 
sitting. 
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ClILLIN  T.  SUPREME  TBNT  OF  KNIGHTS  OP  MACCABEES  OF  THE 

WORLD. 

(Supreme  Oonrt,  Gena-al  Term,  Fifth  Departm^t    April  12,  1884.) 

UuTDAL  Bbkbtit  Ikbcranob— RBTOKnto  Dbsionatioh  of  Bxitbfioiabt. 

The  conatltation  of  a  mntoal  benefit  assodathm  (article  2,  |  10)  pro- 
vided that  no  transfer  of  a  certificate  should  be  binding  on  the  asaociatlon 
nnleas  executed  with  certain  formalities.  Section  11  provided  that,  od 
the  death  of  all  the  benefidarlea  named  by  the  member  before  hia  death, 
If  no  other  disposition  was  made  thn^of,  the  benefit  should  be  paid  to 
cotaln  relatives  of  the  member,  and,  If  there  should  be  no  such  relatiTes, 
it  should  revert  to  the  assoclatlmi.  Article  4,  S  7,  provided  that,  in 
case  no  direction  Is  made  by  the  member  in  the  certificate,  and  be  does 
not  leave  surviving  him  any  of  the  relatives  referred  to  In  the  preceding 
dause.  the  benefit  should  revot  to  the  asaoclatiwi.  Bdd  that  where  a 
memlier  revcdced  tala  designation  of  the  benefldaiy  without  making  an- 
other, It  wlU  be  treated  as  If  none  had  been  made,  and  the  boiefit  goea 
to  the  relatives  enumerated  in  article  2, 1 11. 

Action  by  Bosa  Cnllin  against  Supreme  Tent  of  tlie  Knights  of  the 
Uaccabeos  of  the  World  to  recover  f2,000  on  an  endowment  certifi- 
cate. Defendant  moves  for  a  new  trial  on  exceptions  ordered  to 
be  heard  at  general  term  in  Ihe  first  instance  after  direction  of  a 
verdict  in  favor  of  plaintiff.  Denied. 

Argued  before  DWIQHT,  P.  J.  and  LEWIS,  HAiaHT,  and 
BRADLEY,  JJ. 

W.  H.  Nonrse,  for  plaintiff. 
G.  M.  Rider,  for  defendant 

HAIGHT,  J.  The  principal  exception  brought  up  for  consider- 
ation was  taken  to  the  direction  of  a  verdict  in  favor  of  the  plaintiff. 
This  action  was  brought  to  recover  the  sum  of  f 2,000  upon  an  endow- 
ment certificate  issued  by  the  defendant  to  the  plaintifTs  husband. 
The  defendant  is  a  corxmration  organized  onder  the  laws  of  Michi- 
gan, having  its  principal  ofilce  at  Port  Huron  in  that  state.  Its 
object,  among  other  things,  is  "to  establish  a  benefit  fund  or  funds, 
from  which,  on  satisfactory  evidence  of  the  death  of  a  member  of 
the  order  who  has  complied  with  all  its  lawful  requirements,  a  sum 
not  acceding  f 2,000  ^all  be  paid  to  the  widow,  children,  depoident, 
mother,  father,  sister,  or  brother  of  a  member,  as  he  shall  direct, 
and  as  the  endowment  laws  provide,"  etc.  Subordinate  tents  are 
established  at  different  places,  under  charters  issued  from  the  su- 
preme tent.  Under  such  a  charter  there  was  organized  at  Olean, 
N,  Y.,  a  subordinate  tent  known  as  •'Riverside  Tent  No.  10."  On 
or  about  the  12th  day  of  February,  1890,  John  Cullin,  the  plaintlflPs 
husband,  upon  his  own  application,  was  admitted  as  a  member  of 
the  Riverside  Tent  No.  10,  and  thereafter,  and  on  or  about  the  10th 
day  of  March,  1890,  the  defendant  issued  to  him  Its  certificate  of 
endowment  No.  7,128,  which,  among  other  things,  contains  tiie  fol- 
lowing provision: 

"This  certifies  that  Sir  Knight  John  Cullln  has  been  resnlsrly  admitted  In. 
and  Is  recoRTilzed  as  a  membo"  In  good  standing  of,  Rlvn^lde  Tent  No. 
located  at  Olean.  N.  Y.,  and  that  In  accordance  with  and  under  the  provisions^ 
of  the  laws  governing  the  oti&e  his  legal  ben^ciary  named  therein  la  entl- 
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tied  to  recelTe  one  t:«e8sment  on  the  memberablp,  not  exceeding  92,000,  and 
Mid  stun  will  be  paid  as  a  beoeflt  to  tSxn.  Margaret  Bochtord,  bis  nleoe^  de- 
pendent, upon  satlsfactorr  proof  of  bte  death,  together  vltb  the  aarrendfir  of 
this  certificate,"  etc. 

John  Callin  died  on  the  12th  day  of  September,  1890.  The  com- 
plaint, among  other  things,  allegea  that — 

"After  the  denth  of  Bold  OtilUn  satisfactory  prool^  of  death  were  made  out 
and  forwarded,  and  this  certificate  siirrend^ed  to  the  defendant,  In  compli- 
ance with  the  laws,  roles,  and  constitution  of  the  d^endant  In  sudb  cases 
made  and  proTlded,  and  payment  Uiere(tf  duly  demanded,  whldi  was  re- 
fused." 

It  is  further  alleged  in  the  complaint — 

"That  the  said  certificate  of  Insurance  was  made  payable  to  one  Margaret 
Rochford,  dependent,  and  that  said  John  Collin,  on  the  Ist  day  of  July,  1800. 
t>^g  of  sound  mind  and  memory,  revoked  said  direction  of  payment  to  said 
Margaret  Rochford,  and  died  without  leaving  any  tegiil  directions  as  to  Its 
payment;  •  *  •  and  with  knowledge  of  such  revocation  on  the  part  of 
the  defendant  It  received  several  assessments,  dues,  and  per  cajrftn  tax  there- 
undtT,  and  continued  said  Insurance." 

These  allegations  are  not  denied  by  the  answer,  and  therefore, 
for  the  put7x>8eB  of  the  trial,  stand  as  admitted  facts  in  the  case. 
Does  the  plaintlfF,  as  the  ^dow  of  John  GuUin,  become  entitled 
to  the  fund  upon  his  death,  the  direction  of  payment  to  Mrs. 
Rochford  having  been  revoked  ?  This  question  must  be  determined 
from  the  constitution  of  the  defendant.  The  right  of  revocation 
appears  to  be  sanctioned  by  article  II,  §  10,  of  the  constitution, 
which  provides  that — 

"No  transfer  or  assignment  of  a  cwtlflcate  will  be  l)imlInK  on  this  assoclatl<m 
unless  consent  Is  given  thereto  by  the  supreme  cominanUer  and  supreme  rec- 
ord keeper,  and  the  surrendw  to  this  assodatlon  of  the  certificate  so  trans- 
ferred or  assigned." 

The  certificate  could  not  well  be  transferred  or  assigned  to  an- 
other without  a  revocation  of  the  payment  directed  to  be  made 
to  the  beneficiary  therein  named.  The  transfer  referred  to  is 
by  the  member  of  the  order.  This  is  apparent  from  the  sentence 
which  precedes  that  quoted,  which  limits  the  right  of  a  member 
to  transfer  the  certificate  to  any  person  other  than  his  wife,  chil- 
dren, dependents,  mother,  father,  sister,  or  brother.  There  must, 
therefore,  be  a  revocation  of  the  direction  to  pay  the  beneficiary 
named,  and  then  a  transfer  or  an  assignment  to  another  person. 
Hie  transfer  or  assignment  to  another  person  can  be  made  only 
upon  tlie  consent  of  the  supreme  commander  and  supreme  record 
keeper,  but  no  consent  to  a  revocation  of  the  direction  to  pay  to 
the  person  named  appears  to  be  required.  Section  11  of  the  sjmie 
article  provides  that — 

•'In  the  event  ot  the  death  of  all  the  beneficiaries  named  by  thp  member  be- 
fore the  dec«i8t  of  such  member,  If  no  other  dlBpositlon  be  made  thereof, 
the  benefit  shall  be  iwid  to  the  beneficiaries  of  the  deceased  member,  first, 
in  the  order  named  In  the  prect'dlng  section;  and,  If  no  person  ur  persons  shall 
be  found  entitled  to  receive  the  same  by  the  laws  of  the  order,  then  it  shall 
revert  to  the  endowment  fund  of  this  association." 

It  is  claimed,  however,  that  this  section  has  no  application  to 
the  case  under  consideration,  for  the  reason  that  it  is  Ibnited  to 
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an  event  in  which  the  death  of  all  the  beneficiaries  precedes  that 
of  the  member,  and  the  member  has  neglected  to  designate  another 
beneficiary.  Bat  in  this  connection  we  hare  the  concluding  clause 
of  section  7  of  article  4,  which  provides  that — 

"la  case  no  direction  Is  made  by  the  member  in  sucb  certlflcste,  and  be 
leaves  no  widow,  children,  deiwmleutB,  father,  mothM-,  sister,  or  brother,  the 
beneflt  nhnil  revert  back  to  the  endowment  fund  of  the  sapreme  tent" 

— So  that  it  is  apparent  from  tliis  provision  that  it  was  not  intended 
that  tlie  fund  should  revert  to  the  supreme  tent  or  to  the  associa- 
tion, should  the  deceased  leave  a  widow,  children,  dependents, 
father,  mother,  sister,  or  brother;  and  the  inference  is  that  it  was 
intended  and  understood  that,  in  case  no  direction  was  made  by 
the  member  in  the  certificate  as  to  the  person  to  whom  the  endow- 
ment should  be  paid,  it  should  be  paid  to  the  widow,  children,  etc.. 
in  the  order  named,  in  case  she  or  they  survive  him.  Section  11 
and  section  7  should  be  read  and  construed  together,  and,  when  so 
considered,  the  intention  is,  to  our  minds,  quite  apparent;  and  it 
is  that,  in  the  event  of  the  death  of  the  beneficiaries  named  in  the 
certificate  before  the  decease  of  the  member,  and  if  no  other  dis- 
position be  made  thereof,  or  in  a  case  where  no  direction  has  been 
made  by  the  member  in  such  certificate,  the  benefit  should  be  paid 
to  the  beneficiaries  of  the  deceased  member  first  in  the  order  named 
in  section  10,  which  is  first,  to  the  widow,  if  there  be  one;  if  not. 
to  the  children,  if  any  survive;  if  not,  to  the  dependents,  etc.  It 
is  true  the  plaintiff  first  designated  Mrs.  Boehford  as  the  benefi- 
ciary In  the  certificate,  but  he  snbaequently  revoked  sach  designa- 
tion, and  thereafter  tlie  certificate  remained  without  any  desig- 
nation. Mrs.  Rochford  would  not  be  entitled,  because  her  desig- 
nation had  been  revoked.  The  fund  would  not  revert  to  the  su- 
preme tent,  because  the  constitution  provides  that  it  shall  only  bo 
revert  back  in  case  the  member  does  not  leave  a  widow,  children, 
etc.  We  think,  therefore,  that  the  certificate  must  be  treated 
as  if  no  designation  had  been  made,  and  that,  under  our  inter- 
pretation of  the  provisions  of  the  sections  quoted,  the  plaintiff  be- 
comes entitled  to  the  fund. 

Upon  the  trial  three  reports  of  the  finance  keeper  of  the  sub- 
ordinate tent  to  the  supreme  tent  were  offered  in  evidence  for  the 
purpose  of  showing  that  John  Cullin  had  been  suspended  as  a  mtnii- 
ber  of  the  order  for  the  nonpayment  of  assessment  No.  53.  Tlir.v 
were  objected  to,  and  rejected  by  the  court  L.  A.  Mallory  was 
the  finance  keeper.  These  reports  were  made  out  by  one  J.  J. 
Qntgley,  who  testified  that  he  was  authorized  by  the  finance  keeper 
to  make  out  the  reports  in  his  name.  They  contained  statements 
to  the  effect  that  John  Cullin  was  suspended  August  10th  for  non- 
payment of  assessment  No.  53.  Mallory  was  awom  as  a  witness 
npoD  the  trial,  and  testified  that  he  was  the  finance  keeper  of  the 
Riverside  tent;  that  assessments  were  payable  to  him;  but  he  does 
not  state  that  any  assessment  was  due  and  owing  from  Cullin  at 
the  time  of  his  death,  or  that  he  had  been  suspended  because  of 
the  nonpayment  of  any  assessment    No  evidence  was  intKxIuced 
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lowing  that  the  eapreme  tent  had,  by  resolation  or  otherwise, 
made  any  snch  aBBeaament  There  was  evidence  to  the  effect  that 
the  Bee  Hive  waa  the  official  paper  of  the  order,  in  which  notices  of 
assessment  were  printed.  It  appears  that  a  handle  ot  the  Bee 
Hive  papers  came  to  the  post  office  In  Olean,  and  that  J<dm  Cul- 
lin's  name  was  on  one  of  the  papers;  but  as  to  whether  the  paper 
contained  notice  of  any  assessment  the  case  is  silent  So  that 
we  have  no  evidence  that  such  an  assessment  was  ordered,  or  evi- 
dence of  the  service  of  any  notice  of  it  upon  John  Gullin,  or  evidence 
that  all  of  the  assessments  were  not  paid  by  him  to  the  finance  keep- 
er. There  is  only  the  report  of  Qnigley,  the  local  record  keeper, 
made  out  in  the  name  of  the  finance  keeper,  above  referred  to.  We 
think  the  reports  were  not  evidence,  and  that  they  were  property 
excluded  by  the  court 

Under  the  view  taken  by  us,  the  evidence  to  the  effect  that  Mrs. 
Rochford  was  not  a  dependent  was  immaterial;  but  it  could  do  no 
harm,  for  that  fact  was  alleged  in  the  complaint,  and  was  not  denied 
by  the  answer. 

It  was  not  necessary  to  prove  service  on  the  association  of  the 
proofo  of  death,  for  that  fact  as  we  have  seen,  was  also  alleged  in 
the  complaint,  and  not  denied.  The  defendant's  motion  for  a  new 
trial  should  be  denied,  and  judgment  ordered  for  the  plaintiff  upon 
the  verdict   All  concur. 


(77  Hun.  n.) 

BBGKBR  T.  TOWN  OF  CHEBRT  OKBEEL 

(Supreme  Court,  Gena-fll  T»m,  Fifth  DepartmwiL   April  12, 1894.) 

Charoe  or  Vbnde— Lachss. 

A  change  of  venue  for  convenience  of  witnesses  will  not  be  granted 
where  the  motion  was  not  noticed  until  more  than  a  year  after  Join- 
ing Issue  In  the  action,  and  the  delay  is  not  excused  by  the  fact  that 
a  year  has  been  consumed  In  attempting  to  change  the  venue  on  other 
grounds. 

Appeal  from  special  term,  Erie  cotmty. 

Action  by  Philip  Becker  against  the  town  of  Cheny  Greek. 
From  an  order  denying  a  motion  to  change  the  place  of  trial  from 
Erie  to  Chautauqua  county,  for  the  convenience  of  witnesses,  de- 
fendant appeals.  Affirmed. 

For  former  report,  see  24  N.  Y.  Supp.  19. 

Argued  before  DWIGHT,  P.  J.,  and  HAIOHT  and  BRADLEY, 
JJ. 

C  B.  Lockwood,  for  appellant 
Addbert  Moot,  for  respondent 

HAIGHT,  J.  This  action  was  brought  August  12,  1892,  and 
issue  was  joined  November  12,  1892.  The  case  was  first  noticed 
for  trial  by  the  plaintiff,  and  put  upon  the  calendar  for  the  Erie 
November  circuit  Thereupon,  a  motion  was  made  by  tbe  defend- 
ant to  change  the  venue  to  Chautauqua  county,  on  the  gronnd 
that  lliat  was  the  proper  county  for  the  trial  of  the  action.  This 
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motion  was  denied.  The  case  was  then  again  noticed  for  trial 
by  the  plaintiff,  and  placed  upon  the  calendar  for  the  Febroary 
circuit  An  appeal  was  then  taken  to  the  general  term  ttma 
the  order  denying  the  motion  for  a  change  of  venue,  and  a  stay 
of  proceedings  was  obtained  pending  such  appeal.  At  tiie  June 
t;eneral  term  the  order  was  affirmed  (24  N.  Y.  Snpp.  19),  and  the 
case  was  again  noticed  for  trial  by  the  plaintifE  for  the  Septem- 
ber term;  but  the  notice  was  returned,  and  an  appeal  was  taken 
from  the  order  of  the  general  term  to  the  court  of  appeals.  In 
October  the  order  was  affirmed  in  that  court  (35  K.  £.  Rep.  208, 
mem.),  and  the  case  was  again  noticed  by  the  plaintiff,  and  placed 
upon  the  calendar  for  the  Erie  Kovember  circuit.  Hierenpon,  mo- 
tion was  made  to  change  the  place  of  trial,  for  the  conTenience 
of  witnesses,  and  the  same  was  denied  by  the  Erie  special  term 
Nov'(;mber  27, 1893. 

We  are  of  the  opinion  that  the  defendant  is  chargeable  with 
laches,  and  that  the  motion  was  pi-operiy  denied  by  the  special 
term.  It  appears  that  over  a  year  had  elapsed  since  the  joining 
of  issue  when  this  motion  waai  noticed  for  hearing.  Bnle  47  pro- 
vides that: 

"No  order  to  stay  proceedings  tor  the  purpose  of  moving  to  change  the 
place  of  trial  shall  be  granted  uolees  it  sfaaU  appear  from  the  papers  that  the 
defendant  has  used  due  diligence  in  preparing  the  motion  for  the  earliest 
Iffacttcable  day  after  Issue  Joined." 

In  Moreland  v.  Sanford,  1  Dcnio,  G60,  the  motion  waa  to  change 
the  venue  from  Tompkins  to  Montgomery  county,  for  the  conven- 
ience of  witnesses.  Beardsley,  J,,  in  delivering  the  opinion  of 
the  court;  says: 

"This  motlcm  Is  too  late.  It  should  have  heem  made  at  the  April  or  June 
specinl  term.  Had  it  been  made  at  either  of  those  terms,  and  denied,  the 
plaintiff  might  have  noticed  the  case  for  trial  at  the  late  August  circuit  in 
Tompkins,  which  he  was  precluded  from  doing  by  the  ordM*  to  stay  proceed- 
ings for  this  motion  made  In  J\jDe.  The  plaintiff  has  thus  been  delayed  by 
ttn  unexcused  neglect  of  the  defendants.  *  *  *  A  party  sued  Is  bound, 
at  his  peril,  to  more  for  a  change  of  venue  at  the  earliest  practlcaUe  dsj.  It 
Us  delay  to  a  lator  p^od  may  have  the  ^ect  of  carrying  the  plalntUf  over 
a  drcult  In  Uie  county  whov  the  venue  la  laid." 

In  Darragh  v.  McKim,  2  Hun,  337,  Daniels,  J.,  says: 

"The  Issue  in  this  action  was  Joined  on  the  20th  of  S^tember,  1873;  and 
the  order  to  show  cause  why  the  action  should  not  be  removed  Into  this  court, 
and  the  place  of  trial  changed,  was  not  made  until  the  8th  day  of  August, 
1874.  During  that  Interval  It  was  noticed  for  trial,  and  placed  upon  the  cal- 
endar of  the  superior  court;  and  two  circuits  have  been  held  in  the  county  of 
Queens,  to  which  the  defendant  applied  to  have  the  place  of  trial  changed. 
Tills  delay,  together  with  the  loss  of  these  two  drculta,  at  which  this  action 
couhl  probably  have  beei  tried  If  the  motion,  had  been  promptlT  notloed, 
and  a  change  made^  ooustitutes  snfflcient  reason  fw  Its  denial** 

See,  also,  Anon.,  18  Wend.  514;  Oarlock  v.  Dunkle,  22  Wend. 
615;  Brittan  v.  Peabody,  4  Hill,  63,  note. 

The  delay,  in  this  case,  in  uuiking  the  motion,  is  greater  than 
that  in  any  of  the  above-reportod  cases.  In  the  mean  time  three 
circuits  have  been  held  in  Chautauqua  county,  at  which  the  case 
might  have  been  tried,  had  the  motion  been  promptly  noticed. 
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and  the  order  granted.  The  fact  that  a  whole  year  has  been  oon- 
snmed  in  a  fmitlesa  attmpt  to  change  the  venne  upon  other 
gronnda  la  no  czcnae  for  the  delay  In  maMng  this  motion. 

It  is  claimed  on  behalf  of  Hie  respondent  that  the  testimony 
of  the  witnesses  for  whose  copyenience  the  change  is  asked  is 
immaterial,  upon  the  authority  of  Franklin  Co,  v.  German  Sav. 
Bank,  142  U.  S.  93,  12  Sup.  Ct  147,  and  WiUiamsburgh  Sav.  Bank 
T.  Town  of  Solon,  136  N.  Y.  465,  32  N.  E.  1058.  Possibly,  this 
is  80,  but  we  prefer  not  to  detennlne  the  qnesticm  at  this  time. 
The  order  appealed  from  should  be  afflrmed,  with  flO  coats  and 
diabnraments. 

LEWIB,  J.,  not  Bitting. 


<77  Huu,  18.) 

TOWN  OF  MT.  MORRIS  T.  KINO. 

(Sapraae  Gonrt.  General  Term,  FICtta  Department   April  12.  18M.) 

1.  Equity — Laches— Demcrtier. 

A  demorrer  to  a  complaint  In  eqnlt?  will  not  be  snstalDed  on  the  groimd 
that  plaintiff's  claim  is  stale,  but  such  question  can  be  determined  only 
ou  trini  of  the  Issues  of  fact. 

8.  Contracts— Ihtbbprbtatiok. 

A  lease  of  a  railroad  provided  that  certain  shares  of  stock  should  be 
transferred  to  a  trustee,  "which  stock  shall  be  held  by  the  said  trus- 
tee for  the  benefit  of  the  p.ii-ty  of  the  second  part  [lessee]  so  Ionic 
as  the  second  party  shall  retnln  the  possession  of  said  demised  prem- 
ises, and  continue  to  perform  the  conditions  of  this  agreement  and 
lea:«e.  But  In  case  of  the  forfeiture  of  this  lease,  and  the  repossession 
of  the  said  demised  premises  by  the  parties  of  the  first  part,  then 
It  Is  hereby  mutually  agreed  that  In  that  case  sfUd  capital  stock  held 
by  said  trustee  shall  become  forfeited,  and  shall  be  retranaferred  to 
tbe  (Higlnal  holdars  thereof."  Had,  that  it  was  not  Ihe  intention  of  the 
parties  that  the  stock  should  be  retransferred  merely  on  the  forfeiture  of 
the  lease,  without  a  repossession  of  the  railroad  by  the  lessors. 

Appeal  from  special  term,  Monroe  county. 

Action  by  the  town  of  Mt  Morris  against  John  King,  individu- 
ally and  as  trustee,  and  the  New  York,  Lake  Erie  &  Western 
Railroad  Company,  to  compel  an  assignment  of  a  stock  certificate 
and  for  an  accounting  of  dividends  received  thereon,  etc.  From  an 
Interlocutory  judgment  overruling  a  demurrer  to  the  complaint, 
defendants  appeaL  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

S.  C.  Sprague,  for  appellants. 
W.  A.  Sut^land,  for  respondent 

HAIGHT,  J.  The  demurrer  is  upon  the  grounds  that  there 
la  a  defect  of  parties  plaintiff  or  defendants,  and  that  the  com* 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  complaint,  among  other  things,  alleges  that  the  Avon, 
Geneaeo  &  Mt.  Morris  Railroad  Company  was  and  is  a  railroad 
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corporation  duly  created  by  and  under  the  laws  of  this  state  for 
the  purpose  of  constracting  and  operating  a  railroad  from  the 
town  of  Avon,  in  the  county  of  LiTingston,  to  a  point  in  the  town 
of  Mt  Morria,  in  said  coanty;  that  it  had  constructed  ita  road, 
and  had  issued  2,260  shares  of  it^  capital  stock,  of  the  par  valne 
of  flOO  each;  that  the  town  of  Mt  Morris  had  aided  in  such 
construction  to  the  extent  of  f25,000,  and  had  issued  its  bond» 
therefor,  and  had  received  in  return  therefor  250  shares  of  such 
capital  stock;  that  on  the  27th  day  of  December,  1871,  the  Avon,. 
Oeneseo  &  Mt.  Morris  Railroad  Company  leased  its  railroad,  to- 
gether with  all  its  ri^ts,  easements,  powers,  and  privileges  in 
connection  therewith,  and  the  appurtenances  therelx^  to  the  Erie 
Railway  Company  for  and  during  the  unexpired  term  of  its  char- 
ter, and  in  and  by  such  lease  the  former  company  undertook 
with  the  latter,  as  a  part  consideration  therefor,  to  cause  to  be 
transferred  to  the  president  of  the  latter  company  as  trustee,  for 
its  use,  the  250  shares  of  stock  held  by  the  plaintiff;  that  in  pur- 
suance of  that  agreement,  and  simultaneonaly  therewith,  the  rail- 
road commissioners  of  the  plaintifF,  holding  such  stock  for  the 
town,  transferred  the  same  to  Jay  Gould,  as  trustee  for  the  lat- 
ter company.  It  is  alleged  that  this  transfer  was  without  con- 
sideration; that  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  has  succeeded  to  the  rights  of  the  Erie  Railway  Com- 
pany; and  that  John  King,  as  its  president,  now  holds  such  stock 
in  trust  for  it  The  complaint  demands  judgment  that  the  de- 
fendant, John  King,  individually  and  as  trustee,  be  adjudged  and 
decreed  to  execute  an  assignment  of  the  cert^cate  of  stock  to 
the  ^aintiff,  and  to  surrender  up  the  same,  and  that  an  account- 
ing be  had  of  the  dividends  received  thereon,  etc.  The  theory 
upon  which  this  branch  of  the  complaint  is  prosecuted  is  thi.r 
the  railroad  commissioners  of  the  town  had  no  power  to  give 
away  the  stock  of  the  railroad  company  owned  by  the  town  and 
held  by  them  as  its  trustees,  and  that  their  act  in  so  doing  was 
ultra  vires;  that  Jay  Qould,  in  the  taking  and  transfer  of  the 
stock  from  them,  and  those  that  have  succeeded  to  his  interrat, 
are  in  law  deemed  to  hold  the  same  as  trustees  for  the  town. 
On  behalf  of  the  defendant  it  is  claimed  that,  the  transfer  of 
the  stock  by  the  railroad  commissioners  being  ultra  vires,  an 
action  at  law  could  at  once  have  been  maintained,  either  by  the 
town  or  a  taxpayer  thereof,  to  recover  the  same  back,  or  for 
its  conversion;  but  that  in  neglecting  to  do  so,  and  waiting  until 
the  Erie  Railway  Company  had  performed  Its  covenants  under 
the  lease,  among  which  was  a  provision  that  it  should  put  the 
i-oad  into  flrst-clam  repair,  and  operate  the  same,  and  resting 
upon  its  rights  from  December,  1871,  until  June,  1892,  upwards 
of  20  years,  a  court  of  equity  would  not,  at  this  late  day, 
interfere  with  a  contract  that  has  so  long  been  relied  upon  and 
executed  by  the  parties;  and  in  support  of  this  contention  our 
attention  is  called  to  the  authorities  bearing  upon  that  subject. 
It  is  quite  possible  that  ui>on  the  trial  of  the  issues  of  fact  a 
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court  of  equity,  in  the  exercise  of  the  judgment  and  discretion 
rested  in  It,  may  sustain  the  appellant's  contention  in  this  re- 
gard. But  we  are  now  reviewing  the  determination  of  a  court 
it  law  upon  an  iaaae  of  law  in  which  a  purely  legal  proposition 
is  presented,  not  involving  the  judgment  and  discretion  of  the 
court  While  the  court,  upon  a  trial  of  the  issues  of  fact,  may 
find  that  the  plaintiff  has  rested  *upqn  its  rights  for  so  many 
years,  and  that  its  claim  has  become  so  stale  that  it  will  refuse 
relief,  stiU,  upon  a  demurrer  in  which  a  question  of  law  only  is 
raised,  it  must  sustain  the  complaint.  It  is  further  alleged  in 
the  G<Hnj>laint  that  the  defendant  company  has  neglected  to  keep 
the  corenantB  of  its  lease,  and  that  the  pktintifl  is  now  entitled 
to  recover  the  stock  by  reason  of  such  neglect.  It  was  also  al- 
leged that  the  Eri^  &  Genesee  Valley  Bailroad  connected  with 
the  Avon,  (Jeneseo  &  Mt  Morris  road;  that  its  road  had  been 
leased  to  Lauren  C.  Woodruff,  and  by  him  leased  to  the  Erie 
Railway  Company,  and  that  by  the  terms  of  that  lease  the  road 
was  to  be  operated  by  the  latter  company,  which  was  a^o  to 
build  a  branch  connecting  it  with  its  main  line  at  Bums;  that  it 
failed  to  fulfill  its  covenant  in  that  r^ard,  and  that  in  1891  it 
also  ceased  to  operate  the  Avon,  Geneseo  &  Mt.  Morris  Bailroad 
from  the  village  of  Mt  Morris  to  the  town  line,  a  distance  of 
about  two  miles.  The  provision  under  which  this  claim  is  sought 
to  be  maintained  is  as  follows: 

"That  the  party  of  the  first  part  (which  Is  the  Avon,  Qeneeeo  ft  Mount 
Morris  Railroad  Company)  further  agrees  that,  In  conddoatlon  of  the  prem- 
ises, and  also  In  consideration  of  the  covenants  of  the  a^eement  between 
the  party  of  the  second  part  hereto  (which  is  the  Erie  Railway  Company) 
and  Lauren  C.  Woodruff  as  lessee  of  the  Erie  &  Genesee  Valley  Railroad, 
It  will,  simultaneously  with  the  execution  of  this  a^'eement  and  lease,  trans' 
t^,  or  cause  to  be  transferred  and  delivered,  to  the  president  of  the  Erie 
Railway  Company,  Jay  Gould,  as  trustee,  for  the  said  party  of  the  second 
part,  250  Bhnres.  of  the  par  value  of  twenty-flve  thousand  dollars  ($25,000). 
of  the  capital  stock  of  the  said  Avon,  Geneseo  &  Mount  Morris  Railroad 
Company,  now  held  by  the  town  of  Mount  Morris,  •  *  *  which  stodc 
shall  be  held  by  the  said  trustee  tor  the  benefit  of  the  party  of  the  second 
part  so  long  as  the  second  partjc  shall  retain  possession  of  said  demised 
premises,  and  continue  to  perform  the  conditions  of  this  agreement  and  lease; 
bat  in  case  of  the  forf^ture  of  this  lease,  and  the  repossession  of  the  said 
demised  premises  by  the  fiarty  of  the  first  part,  then,  and  It  is  hereby  mu- 
tually agreed  that  In  that  case,  the  said  capital  stock  of  said  Avon,  Oeneseo- 
ft  Mount  MtHTls  RaHroad  Company  held  by  said  trustee  shall  become  for- 
feited, and  shall  be  retratuferred  to  the  original  holdo^  thereof." 

It  will  be  observed  that  while  the  Woodruff  lease  of  the  Eric 
ft  Genesee  Valley  Railroad  Is  referred  to  as  a  part  of  the  con- 
sideration under  which  the  town  transferred  the  stock  to  Gould 
in  trust  for  the  Erie  Railway  Company,  no  provision  is  contained 
in  the  lease  by  which  the  town  is  given  the  right  to  recover 
back  the  stock  because  of  a  failure  to  carry  out  the  provisions 
of  the  Woodruff  lease.  As  we  have  seen,  the  Erie  &  Genesee 
Valley  Bailroad  was  a  connecting  line.  The  operation  of  it  in 
connection  with  the  Avon,  Geneseo  &  Mt.  Morris  Bailroad,  giv- 
ing the  citizens  of  the  town  the  benefit  of  communication  with 
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towns  upon  the  line  of  the  former  as  well  as  that  of  the  latter 

road,  and  the  ^tension  of  the  former  to  a  point  upon  the  main 
line  of  the  Erie  Railway,  which  would  afford  another  outlet  to 
citieB  and  townB  in  the  west,  might  have  operated  as  an  induce- 
ment for  the  officers  of  the  town  to  make  the  transfer  in  ques- 
tion. But  the  Erie  &  Genesee  Valley  Hailroad  lease  to  the 
Erie  Railway  Company  was  an  independent  contract  The  town 
of  Mt.  Morr&  was  not  a  party  thereto,  and  no  agreonent  for  for- 
feiture is  based  upon  a  breach  of  that  agreement 

We  are  thus  brought  to  a  consideration  of  the  alleged  breach 
of  the  Avon,  Oeneseo  &  Mt  Morris  lease  in  not  operating  the  road 
to  the  town  line  beyond  the  village  of  Gteneseo.  The  provision 
is  that  the  stock  transferred  by  the  town  to  the  tmstee  of  tiie 
Erie  Railway  Company  is  to  be  held  by  the. tmstee  "so  long  as 
the  second  party  shall  retain  possession  of  the  said  dnnised  prem- 
ises, and  continue  to  perform  the  conditions  of  this  agreement 
and  lease."  II  this  provision  stood  alone,  there  might  be  some 
doubt  in  reference  to  its  meaning,  and  an  argument  might  be 
made  in  support  of  the  claim  ttuit  the  tmstee  was  not  to  retain 
the  stock  after  ihe  lessee  ceased  to  perform  the  conditions  of  the 
lease,  notwithstanding  the  first  clause  provides  that  the  tmstee 
shall  retain  possession  of  the  stock  so  long  as  the  lessee  retains 
the  possession  of  the  leasehold  pr«niBes.  But  this  clause  has  to 
be  read  and  oonstmed  in  connection  with  that  which  foUowa, 
which  is: 

"But  in  case  of  the  forfeiture  of  this  lease  and  the  reposseealon  of  said 
demised  premises  by  the  party  of  the  flrst  part,  then  it  is  hereby  matually 
afureed  that  In  that  case  the  said  capital  stoclc  of  said  Avon,  Genes eo  &  Mt 
Morris  Baitroad  Company  held  by  said  trustee  shall  become  forfeited,  and 
shall  be  retraoBfared  to  tlie  original  holders  thereof." 

This  is  the  clause  of  the  agreement  under  which  a  forfeltnre 
is  provided  for.  Forfeiture  is  not  favored  in  the  law,  and  the 
provisions  upon  which  it  Is  based  must  be  strictly  construed.  Thus 
construing  the  provisions,  there  must  be  not  only  a  forfeiture  of 
the  lease,  but  there  must  be  a  repossession  of  the  demised  prem- 
ises by  the  Avon,  Geneseo  &  Mt  Morris  Company  in  order  to  en- 
title the  town  to  recover  back  the  stock.  Reading  these  provi- 
sions together,  it  is  quite  evident  that  in  preparing  the  lease  the 
Erie  RiUlway  Company  did  not  care  to  fakve  a  claim  to  recover 
back  the  stock  made  upon  any  of  the  tri^ng  breaches  of  the 
contract  that  might  be  made  in  many  ways,  such  as  the  failure 
to  keep  the  road  or  some  particular  part  thereof  in  as  high  a 
state  of  repair  as  the  officers  of  the  town  might  think  it  should 
be,  and  limited  the  right  to  recover  the  stock  to  both  an  actual 
forfeiture  of  the  lease  and  the  repossession  of  the  road  by  the 
lessor.  It  is  therefore  not  apparent  how  a  recovery  could  be  had 
upon  this  theory,  under  the  alh^gations  of  the  complaint 

If  tiie  Avon,  Geneseo  &  Mt  Morris  Railroad  Company's  lease 
has  been  forfeited,  and  it  has  taken  repossession  of  the  road,  it 
cannot  be  interested  in  the  determination  of  any  question  involved 
In  this  litigation,  and  we  do  not  nuderatand  that  it  would  be  a 
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BeceBsary  party.  Tke  interlocutoiy  Judgment  appealed  from  should 
be  affirmed,  with  coBts,  bat  with  leave  to  the  defendants  to  with- 
draw demurrer,  and  answer  over  within  20  days  upon  payment 
of  the  costs  of  the  demurrer  and  of  this  appeaL  All  concur. 


(77  Hun,  27.) 

BUFFUM  T.  FORSTER  et  aJL 
(Supreme  Cotirt,  General  Term,  Flftb  Department.    April  12,  1894.) 

bUUKCTIUN— JL'RIdDICTtON— ADBQ0ATS  RbMBOY  AT  LaW. 

The  collection  of  a  judgment  oat  of  real  estate  purchased  with  pension 
money  of  the  debtor  will  be  enjoined,  though  the  debtor  had  an  adequate 
remedy  at  law,  by  motion,  In  the  action  In  wblcb  the  judfcment  was 
rendered,  to  set  aside  the  levy,  as  the  debtor's  claim  to  the  exemption 
may  be  controva^d,  and  he  Is  entitled  to  have  the  question  determined  on 
GommoDrlaw  erldoice,  and  is  not  bound  to  bSTe  It  disposed  of  on  affl- 
davits. 

Appeal  from  special  term. 

AcUon  by  l^omas  J.  BafFum  against  Joseph  Forster  and  Au- 
gust Beck,  as  sheriff.  From  an  order  denying  a  motion  to  vacate 
a  temporary  injunction,  defendants  appeal.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

De  Vntt  &  Gutting,  for  appellants. 
Charles  E.  Forsyth,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to  restrain  the  defend- 
ants frran  taking  any  proceedings  to  enforce  the  collection  of  a 
judgment  entered  in  favor  of  the  defendant  Forster  against  the 
plaintiff  out  of  his  real  estate.  It  appears  that  the  plaintiff  is 
a  veteran  of  the  war  of  the  Bebellion,  and  receives  a  pension  from 
the  government  of  the  United  States;  that  he  Is  the  owner  of 
the  real  estate  In  qnestioB,  and  that  all  of  the  money  that  has 
been  paid  thereon  was  paid  from  the  pension  money  that  he  re- 
ceived from  the  government;  that  he  is  a  married  man,  and  has 
a  family  dependent  upon  him  for  support;  that  he  and  his  family 
occupy  the  premises  as  a  home,  and  that  the  same  was  purchased 
by  him  for  that  purpose.  It  further  appears  that  the  defendant 
Forster  recovered  a  judgment  againt  the  plaintiflF  in  August,  1893, 
in  the  coimty  court  of  Erie  county;  that  he  has  caused  execu- 
tion to  be  issued  thereon,  and  has  delivered  the  same  to  the  de- 
fendant Beck,  as  sheriff  of  the  county;  tiiat  defendant  Beck,  as 
such  sheriff,  has  advertised  for  sale  under  the  execution  the  real 
estate  mentioned.  Thereupon  this  action  was  brought,  and  a  tem- 
porary injunction  obtained,  restraining  the  defendants  from  selling 
Hie  premises  under  the  execution  until  the  further  order  of  the 
court.  It  must  now  be  regarded  as  settled  that  not  only  pen- 
sion money,  but  also  property  purchased  by  the  pensioner  with 
such  money,  which  is  necessary  or  convenient  for  the  support 
and  maintenance  of  himself  and  family,  is  exempt.  Code  Oiv. 
Proc.  §  1393;  Stockwell  v.  Bank,  36  Hun,  SS3;  Bank  t.  Carpen- 
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tep,  119  N.  Y.  550,  23  N.  E.  110&  It  is  contended,  however,  that 
this  action  cannot  be  maintained,  for  the  reason  that  the  plain- 
tiff had  an  adequate  remedy  at  law;  that  he  could  have  moved 
in  the  action  in  which  the  judgment  was  obtained  to  set  aside 
the  levy  and  to  enjoin  the  judgment  creditor  from  taking  any 
proceedings  to  enforce  the  execution  by  the  sale  of  the  real  es- 
tate. Possibly  this  could  have  been  done.  It  was  the  practice 
adopted  in  Bank  v.  Carpenter,  supra,  but  in  that  case  this  ques- 
tion was  not  raised  or  considered.  We  shall,  however,  for  the 
purposes  of  the  argument,  assume  that  the  plaintiff  could  have 
obtained  relief  by  a  motion.  We  are,  however,  of  the  opinion 
that  he  was  not  bound  to  do  so,  and  that  he  may  resort  to  an  ac- 
tion in  equity  for  that  purpose.  The  judgment  recovered  by  the 
defendant  Forster  against  the  plaintiff  herein  is  an  apparent  lien 
npon  the  real  estate  in  question.  The  right  of  the  plaintiff  to 
exemption  is  dependent  upon  facts  extrinsic  of  the  record  in  that 
action.  In  order  to  relieve  his  real  estate  from  the  lien  of  that 
judgment  he  must  establish  as  facts  that  he  was  a  pensioner, 
and  that  the  real  estate  was  purchased  with  his  pension  money. 
His  claim  in  this  regard  may  be  controverted,  and  we  think  he 
has  the  ri^t  to  have  this  question  tried  and  determined  upon 
common-law  evidence,  and  that  he  is  not  bound  to  have  it  dis- 
posed of  in  a  motion  upon  ex  parte  afl&davita  In  Railroad  Co. 
V.  Haws,  56  N.  Y.  175,  it  was  held  that  equity  will  restrain  pro- 
ceedings upon  a  verdict,  or  the  collection  of  a  judgment,  where 
it  is  made  to  appear  by  facte  of  which  the  party  could  not  avail 
himself  as  a  defense  that  the  enforcement  thereof  would  bcr  con- 
trary to  equity  and  good  conscience;  and  that  tiie  party  is  not 
bound  to  seek  his  relief  by  a  motion  in  the  original  action,  but 
may  institute  an  action  for  that  purpose.  If  the  proceedings  un- 
der the  execution  should  result  in  a  sale  of  the  plaintiff's  real 
estate,  an  apparent  cloud  would  be  placed  upon  the  title  of  the 
property.  Equity  is  often  resorted  to  to  remove  clouds  npon  title, 
and,  if  this  may  be  done,  we  see  no  reason  why  a  court  of  equity 
may  not  also  be  resorted  to  for  the  purpose  of  preventing  the  crea- 
tion of  such  cloud.  Butler  v.  Johnson,  111  N.  Y.  204^  218,  18  N. 
E.  643.  The  order  appealed  from  should  be  affirmed,  with.  910 
costs  and  disbursements.  All  concur. 


(Supreme  Court,  General  Term,  Fifth  Deportmoit   April  12.  18M^) 

Kobtuaobh^Absolittb  Deed— Rbcontetanck. 

Where  a  deed  absolute  In  form  Is  given  as  ccdlateral  security  for  the 
price  of  land,  and  afterwards,  by  agreement  between  the  parties,  the 
contract  for  the  sale  of  land  Is  canceled,  and  a  conveyance  made  under 
a  different  coatract,  a  reconveyance  will  be  demted. 

Appeal  from  Judgment  on  report  of  referee. 


BLAZET  T.  McLBAN. 
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Action  by  Elizabeth  Blazey  against  Hector  McLean  to  compel  a 
rerooTeyance  of  real  efttate.  From  a  judgment  in  favor  of  plaintift, 
4^endant  appeals.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

C.  C.  Davy,  for  appellant. 

E.  W.  Gardner,  for  respondent. 

DWIGHT,  P.  J.  The  action  was  to  compel  a  reconveyance  to  the 
plaintifiF  by  the  defendant  of  two  city  lots  in  the  city  of  Kochcstei-, 
which  had  once  been  conveyed  to  the  defendant  by  the  plaintiff  by 
a  deed  absolute  on  its  face,  but  which,  by  an  instrument  in  writing, 
contemporaneously  executed  by  the  defendant,  was  declared  to  be 
collateral  security  for  Uie  payment  of  |2,000,  part  of  the  purchase 
price  of  a  farm  In  Orleans  county,  which  tlie  d^endant  at  the  same 
time  contracted  to  convey  to  John  Blazey,  the  husband  of  the  plain- 
tiff, and  one  White.  The  complaint  also  asked  for  an  accounting 
by  the  defendant  for  the  rents  and  profits  of  the  lots  in  question 
during  the  time  they  had  been  occupied  by  him.  The  $2,000  was 
to  be  paid  prior  to  tiie  execution  of  a  deed  of  the  farm  by  the  de- 
fendant to  Blazey  and  White.  The  action  was  first  tried  at  an 
equity  term  in  Monroe  county,  where  it  was  found  and  held  that 
the  deed  of  the  plaintiff  was  given  only  as  collateral  security,  as 
above  stated;  that  the  contract  under  which  the  f 2,000  was  paya- 
ble to  the  defendant  had  been  canceled  by  agreement  of  the  parties 
thereto,  and  that  the  farm  had  been  subsequently  conveyed  by  the 
defendant,  under  a  new  contract,  and  for  a  new  consideration,  to 
the  wife  of  White;  that  the  debt  for  the  payment  of  which  the  col- 
lateral security  was  given  by  the  plaintiff  no  longer  existed;  that 
such  security  was  thereby  discharged,  and  that  the  plaintiff  was 
entitled  to  the  relief  demanded  in  her  complaint  An  interlocutory 
judgment  was  rendered  accordingly,  and  a  r^erence  was  ordered, 
to  take  the  account  and  ascertain  the  amount  of  the  rents  and 
profits  chargeable  to  the  defendant  On  the  coming  in  of  the  ref- 
eree's report  final  judgment  was  entered,  from  which  an  appeal 
was  taken  to  this  court,  where  the  judgment  was  affirmed,  and  the 
findings  and  conclusions  of  the  special  term  were  fully  sustained. 
See  opinion  of  the  court  by  Macomber,  J.,  12  N.  Y.  Supp.  672.  On 
appeal  from  the  judgment  of  this  court  to  the  court  of  appeals  the 
same  view  was  taken  of  all  the  questions  arising  upon  the  evidence 
us  was  taken  at  special  term.  It  was  held,  in  an  opinion  by  Finch, 
J.,  that  upon  the  case  so  made  the  deed  was  collateral  security  only ; 
that  the  debt  secured  thereby  had  been  discharged  by  the  act  and 
consent  of  the  defendant,  and  that  a  reconveyance  was  the  neces- 
sary consequence.  But  the  judgment  appealed  from  was  reversed, 
and  a  new  trial  ordered,  on  the  sole  ground  that  evidence  offered 
by  the  defendant  for  the  purpose  of  showing  that,  notwithstanding 
the  instrument  in  the  nature  of  a  defeasance,  the  plaintiff  had  de- 
livered her  deed  to  tlie  defendant  as  an  absolute  transfer  of  the  lots, 
and  for  which  he  agreed  to  allow  f2,000  as  a  payment  upon  her  hiu- 
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band's  contract  Blazey  v.  McLean,  129  N.  Y.  44,  29  N.  E.  6.  Od 
the  new  trial,  which  is  now  under  review,  the  evidence  was  in  all 
respects  the  same  as'on  the  previons  trial, — being  read  by  consent 
from  the  stenographer's  minutes, — except  that  the  defendant  was 
permitted  to  give  snch  evidence  as  he  could  In  porsnance  <rf  his 
offer  made  on  tiie  former  trial.  That  eridence  proved  to  be  utterly 
Inadeqaate  to  establish  the  fact  indicated  by  the  offer,  and  the 
proposition  was  negatived  by  the  findings  of  the  referee.  In  other 
respects  his  findings  and  conclusions  were  to  the  same  effect  as 
those  of  the  court  on  the  former  trial,  and  the  judgment  directed 
by  him  was  the  same  as  the  former  judgment.  There  seems  to  us 
to  be  no  question  left  for  consideration  on  this  appeal.  The  case 
now  made  Is  the  same  as  that  which  resulted  in  the  former  judg> 
ment;  and  on  that  case,  as  hdd  both  by  this  court  and  the  court 
of  appeals,  the  plaintiff  was  entitled  to  the  judgment  appealed  from. 
That  judgment  must  therefore  be  affirmed.  Judgment  appealed 
from  affirmed,  with  costs.  All  concur. 


(77  Hun.  116.) 

ELLIOTT  T,  BMITH- 

(Snpreme  Court.  Gtmeral  Tom,  Fifth  I^epartment   April  12,  18M.) 

iHJtTHcnoN— Aqaihst  Enforoiro  Judghknt. 

In  an  action  to  foreclose  a  nKH^ga^e,  defendant  will  not  be  enjoined. 
IKndlnff  the  action,  from  ^fwclng  or  disposing  of  a  judgment  theretofore 
recovered  by  him  against  plaintiff,  where  plaintiff  acquired  the  mortgage 
after  defendant  obtained  the  judgmrat,  with  full  knowledge  of  the  facts 
as  to  the  value  of  the  security,  and  U  does  not  appear  how  much  he  paid, 
or  that  he  paid  anything,  for  the  mortgage. 

Appeal  from  special  term,  Erie  county. 

Action  by  Matthew  G-.  ElUott  against  Elijah  a  Smith,  impleaded^ 
etc.,  to  foreclose  a  mortgage.  From  an  order  continuing  an  in- 
junction restraining  defendant  from  collecting  or  disposing  of  a 
judgment  which  he  had  recovered  against  plaintiff,  defend^t  ap- 
peals. Reversed.     

Argued  before  DWIOHT,  P.  J.,  and  LEWIS,  HAIOHT,  and 
BRADLEY,  JJ. 

G.  Z.  Lincoln,  for  appellant 
A.  D.  Scott,  for  respondent 

0WIGHT,  P.  J.  The  action  is  for  the  foreclosure  of  a  mortgage 
of  real  estate  made  by  the  defendant,  and  the  injunction  which  is 
prayed  for  in  the  complaint,  and  was  granted  temporarily  on  the 
ex  parte  application  of  the  plaintiff,  restrains  the  defendant  from 
collecting  or  disposing  of  a  judgment  which  he  has  recovered  and 
now  holds  against  the  plaintiff,  and  upon  which  execution  has  been 
issued,  until  the  determination  of  this  action  and  the  sale  of  the 
mortgaged  premises,  and  the  entry  of  judgment  therein  for  a  de- 
ficiency,— if  a  deficiency  shall  arise  on  such  sale, — to  the  end  that 
the  amount  of  such  deficiency  may  be  applied  on  the  defendant's 
judgment  above  mentioned,  in  payment  thereof.    We  believe  that 


Digitized  by 


Bnp.  Gt] 


BLUOTT  V.  SMITH. 


289 


the  granting  of  the  rellM  here  prayed  for,  aside  from  the  foreclosure 

of  the  mortgage,  would  be  entirely  unprecedented.  So  far  as  we 
are  advised,  the  doctrine  of  equitable  set  off  has  never  been  appliftd 
to  restrain  the  collection  of  a  judgment  actually  obtained,  pending 
the  prosecution  of  an  action  only  just  commenced,  in  anticipation 
of  a  possible  judgment  in  the  latter  action  which  might  be  applied 
in  payment  of  the  former  judgment.  Bnt  if,  in  any  conceivable 
case,  equity  might  possibly  grant  such  relief,  it  seems  very  clear 
that  the  present,  on  the  undisputed  facts,  is  not  such  a  case.  The 
facts,  in  addition  to  those  already  stated,  are,  concisely,  as  follows: 
The  claim  on  which  the  defendant  obtained  judgment  was  one  of 
several  years'  standing  against  the  plaintiff,  as  surviving  partner 
of  an  insolvent  banking  firm.  From  the  time  of  the  failure  of  that 
firm,  in  1882,  the  plaintiff  remained  insolvent,  until,  under  the  will 
of  a  deceased  uncle,  which  was  admitted  to  probate  in  the  state  of 
Connecticut  in  May,  18fl2.  he  became  entitled  to  personal  property 
of  the  value  of  about  918,000.  Soon  after  that  time  he  made  an 
^fort  to  compromise  the  claims  against  him,  including  that  of  the 
defendant,  at  20  cents  on  the  dollar;  representing  that  he  was  in- 
solvent, but  that  his  wife  would  raise  the  money  to  pay  the  com- 
promise, if  it  could  be  effected  at  a  small  figure.  The  defendant 
refused  to  enter  into  a  compromise  agreement,  and,  having  ascer- 
tained the  facts  in  regard  to  the  legacy  in  Connecticut,  he  com- 
menced his  action  against  the  plaintiff  in  November,  1892,  and  ob- 
tained the  judgment  in  question,  for  fl,0n3.f>2,  which  was  perfected 
and  docketed  in  Cattaraugus  county  on  the  2d  day  of  June,  1893. 
On  the  28th  day  of  the  same  month  the  plaintiff  procured  the  as- 
signment to  himself  of  the  mortgage  In  suit,  and  in  October  com- 
menced this  action,  and  procured  the  preliminary  injunction,  with 
an  order  to  show  cause,  upon  the  return  of  which  the  order  was 
made  from  which  this  appeal  was  taken.  In  his  complaint  the 
plaintiff  alleges  that  the  defendant  is  insolvent;  that  the  mort- 
gaged premises,  which  consist  of  a  farm  of  100  acres,  are  worth  not 
to  exceed  the  sum  of  f2,500,  and  are  Incumbered  by  six  several 
mortgages,  all  prior  in  lien  to  that  in  suit,  aggregating  in  amount 
about  the  sum  of  f4.500,  besides  interest;  and  that  the  amount  of 
the  mortgages  tn  suit,  Including  interest,  was  $718.67,  it  having 
been  reduced  to  that  sum  after  it  came  into  the  plaintifTs  hands  by 
ii  payment  to  him  of  $430  insurance  money,  under  an  insurance 
clanse  contained  in  it.  The  alle^^ntion  in  the  complaint  in  respect 
to  the  value  of  the  farm  was  supported  only  by  an  affidavit  of  two 
near  relatives  of  the  plaintiff,  one  of  whom  is  an  attorney  at  law, 
and  the  other  a  miller,  while  the  proofs  on  the  part  of  the  defendant 
contain  the  affidavits  of  a  very  large  nnmber  of  farmers,  all  of  them 
residents,  and  several  of  them  oflncials,  of  the  town  in  which  the 
premises  are  situated,  who  put  the  value  of  the  farm  at  not  less 
than  $3,800,  while  the  proofs  conclusively  show  that  all  of  the  in- 
cumbrances mentioned  in  the  complaint,  prior  to  the  mortgage  in 
suit,  have  been  fully  paid  and  discharged,  excep(  two,  which  aggre- 
gate the  sum  of  $2,200  only.  The  allegation  of  the  insolvency  of 
v.2SN.Y.8.no.4— 19 
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the  defendant  is  not  denied  by  him,  except  that  his  affidavit  states 
that  no  judgment  has  ever  been  recovered  again&t  him;  but,  of 
course,  the  fact  of  the  defendant's  insolvency  is  of  no  effect  to  estab- 
lish an  equity  in  favor  of  the  phiintilTs  case,  if  it  be  true  that  his 
specific  lien  is  itself  ample  security  for  the  payment  of  bis  claim. 

rpon  all  the  facts  thus  disclosed,  we  think  the  plaintiff  taShi  to 
establish  any  equities  which  entitle  him  to  the  extraordinary  rem- 
edy of  an  injunction.  He  took  the  assignment  of  the  mortgage 
after  the  defendant  recovered  his  judgment  against  him,  and  evi- 
dently for  the  purpose  of  preventing  or  imx>eding  the  collection  of 
that  judgment  It  does  not  appear  how  much  he  paid,  or  that  he 
paid  anything,  for  the  mortgage;  and  if  the  security  was,  or  was 
understood  to  be,  as  inadequate  as  his  allegations  would  make  It 
appear,  it  is  not  to  be  supposed  that  he  took  it  except  at  a  Tei7 
considerable  discount  &k  any  case,  his  venture  was  lankly 
speculative,  and  he  dionld  be  content  to  await  its  issue  in  the  ordi- 
nary course  of  litigation.  In  no  aspect  of  the  case,  based  upon  the 
proofs  before  us,  does  the  plaintiff  seem  to  be  entitled  to  the  relief 
in  question.  On  geneml  principles,  and  aside  from  special  con- 
siderations which  arise  in  this  case,  the  claims  involved  are  not 
such  as  are  subject  to  equitable  set-off.  Hatch  v.  Mayor,  etc^  S2  N. 
T.  442;  Pond  v.  Harwood.  139  N.  Y.  Ill,  34  N.  E.  768.  In  both  of 
these  cases  the  rule  is  stated,  in  substantially  the  same  languid 
that: 

"SomethlDff  more  than  the  mere  «l8tence  of  reciprocal  and  fndqwndent 
demands  la  required,  to  antborfie  a  set-off  In  eqnltj.  when  not  allowable  un- 
der the  Btatnte  of  setroflS.  Glrcnnutances  must  be  i^own  from  wtalcb  It 
can  be  Inferred  that  one  debt  was  contracted  on  the  faith  of  the  other,  or 
that  there  was  an  HCTeement  between  t!ie  parties  thnt  the  one  should  be  de- 
ducted from  the  other,  or  some  othor  intervening  equity  which  renders  the 
interposition  of  that  court  necessary  for  the  creditor's  protection." 

And  in  the  latter  of  the  two  cases  the  court  quotes  from  Hackett 
V.  Connett,  2  Edw.  Ch.  73,  the  statement  that: 

"Kquity  decrees  a  set-off,  independent  of  the  statute,  mly  where  mntml 
debts  exist,  and  where  there  was  either  an  express  or  Implied  agreement  of 
stoppage  pro  tanto,  or  mutual  credits." 

The  case  at  bar  is  the  fartliest  possible  trim  meeting  the  require- 
ments of  the  rule,  as  last  stated;  and,  if  it  is  to  be  brought  withis 
the  rule  at  all,  it  must  be  by  virtue  of  some  particular  intervening 
equity  which  demands  the  extraordinary  interposition  of  the  court 
in  the  plaintiff's  behalf.  But  it  is  very  apparent,  we  think,  that  all 
the  particular  circumstances  of  this  case  make  against  the  applica- 
tion of  the  rule,  and  not  in  its  favor.  The  fact  chiefly  urged  as 
raising  an  equity  in  favor  of  the  plaintiff  is  that  of  the  insolvency 
ai  the  defendant  Bnt^  as  we  have  already  said,  that  fact  has  no 
consequence,  if  the  claim  of  the  plaintiff  is  sufficiently  secured  by 
his  specific  lien;  and  the  proof  largely  preponderates  in  favor  of  the 
latter  conclusion.  But,  even  if  It  were  otherwise,  the  plaintiff  can 
assert  no  equity  based  upon  the  fact  of  insolvency.  He  took  his 
assignment  of  the  mortgage  with  full  knowledge  of  that  fact,  and, 
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if  the  all^^tiona  of  Me  complaint  are  true,  in  the  bclirf  that  the 
aecnritr  was  lac^j  inadequate,  if  not  wholly  worthless  as  such. 
He  does  not  make  it  appear  that  he  paid  anything  for  the  mortgage, 
and  he  has  already  resized  upon  it  more  than  he  had  any  reason 
to  expect,  and  is  liicely  to  realize  a  good  deal  more,  if  not  the  full 
face  of  the  Becnrity.  He  has  no  claim  to  the  equitable  interposition 
of  the  court  in  his  behalf.  Pond  v.  Harwood,  supra.  The  order 
continuing  the  injunction  must  be  reversed,  with  (10  costs,  and  the 
disbursements  of  this  appeal,  and  the  motion  denied,  vith  flO  costs. 
All  concur.    So  ordered. 

<T7  Hun,  74.) 

OREBARRY  T.  NATIONAL  TRANSIT  00. 

(Bainreme  Oourt,  Gtenoul  Term,  Fifth  Department.   April  12,  ISM.) 

Hastrk  asd  Sertakt— Oefbctitb  Aptliancbs. 

Where  plalntirr  is  injured  by  the  giving  way  of  a  stay  lath  of  a  Bcaffold 

while  lie  was  leuntnfr  against  It,  nnd  It  appears  that  the  lath  was  luteuded 
merely  to  keep  the  posts  upright,  and  there  was  no  evldenoe  that  It  was 
insufficient  for  that  purpose,  plaintiff  cannot  recover. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  by  Joseph  Crebarry  against  the  National  Transit  Com- 
pany to  recover  damages  for  personal  injuries.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motiou  for  a  new  trial,  made  on  the  minutes  of  the  court,  de- 
fendant appeals.  Reversed. 

Arifued  before  DWIGHT,  P.  J.,andIiBWIS^HAIGHT,andBEAI> 
LEY,  J  J. 

Charles  S.  Cary,  for  appellant. 
J.  R  Jewell,  for  respondent 

DWIGHT,  P.  J.  The  action  was  for  a  bodily  injniy  mstained 
by  the  plaintiff,  in  falling  from  a  scaffold  on  which  he  was  at  work 
for  the  defendant  He  charges  negligence  to  the  defendant  in  the 
construction  of  the  scaffold.  The  work  in  which  the  plaintiff  was 
employed  was  in  "cutting  down"  oil  tanks.  These  structures,  some 
of  them  90  feet  in  diameter,  are  composed  of  sheets  of  boiler  iron, 
from  4  to  5  feet  wide,  riveted  together  in  rings  or  rows,  one  on  top 
of  another,  to  the  height  of  from  25  to  30  feet  To  cut  them  down, 
the  rivet  heads,  on  the  inside  of  the  tank,  are  cut  off,  or  so  reduced 
in  size  as  to  admit  of  the  rivets  being  driven  through,  outward. 
This  is  done  from  the  top  of  the  tank  downward,  and  necessitate 
the  construction  of  a  scaffold  around  the  entire,  inner  circumference 
of  the  tank,  which  may  be  lowered  by  stages  as  one  after  another 
ring  is  removed.  The  scaffold  is  composed  of  bents,  of  two  posts  or 
Atandards  each,  one  against  the  inner  face  of  the  tank,  the  other 
four  or  five  feet  towards  the  center,  with  crosspieces  nailed  on  at 
the  proper  height  to  support  the  planks  on  which  the  workmen 
stand  at  the  successive  stages  of  the  work.  As  each  one  of  these 
bents  is  set  up,  it  is  connected  to  the  last  one  by  stay  laths  of  inch 
boards,  nailed  on  obliquely  to  the  inside  posts,  which  serve  to  hold 
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the  bents  upright.  When  one  row  or  ring  of  the  iron  sheets  has 
been  unriveted  and  removed,  the  workmen  lower  their  platform  oS 
planks  to  the  next  tier  of  crosspieces  below,  and  knock  off  the  cross- 
pieces  from  which  the  planks  have  jost  been  lowered,  which  other- 
wise would  be  in  the  way  of  their  posing  from  tme  part  of  the  scaf- 
fold to  another;  and  it  ia  their  habit,  at  the  same  time,  aa  they 
lower  their  platform,  to  knock  off  the  stay  laths  or  Itraces,"  as  they 
are  called  by  some  of  the  witnesses.  At  the  time  <tf  the  accident 
to  the  plaintiff,  one  ring  or  row  of  sheets  had  been  removed,  the 
platform  had  been  lowered  one  stage,  and  the  crosspieces  knocked 
off;  but  the  plaintiff  testifies  that  the  corresponding  brace  or  stay 
lath,  just  at  the  point  where  he  was  at  work,  was  left  on,  by  order 
of  the  foreman,  "because  the  platform  was  weak."  In  what  respect 
it  was  weak  is  not  mentioned,  nor  is  the  fact  at  all  material, — ex* 
cept,  collaterally,  to  acconnt  for  the  presence  of  ttie  stay  lath  a  little 
later, — because  the  fall  of  the  plaintlil,  as  will  appear,  was  not  due 
to  any  weakness  of  the  scaffold.  Having  lowered  the  platform,  the 
men  went  down  to  grind  their  tools  before  resuming  the  work. 
This  done,  the  plaintiff  went  up  again,  by  the  ladder,  leaving  his 
tools  to  be  thrown  up  to  him.  Then,  standing  on  the  platform,  and 
leaning  over  to  catch  the  tools,  he  put  one  hand  on  the  stay  lath 
above  him.  It  gave  way,  and  he  fell  to  the  ground,  receiving  the 
injury,  the  responsibility  for  which  he  seeks  to  charge  npon  the  de- 
fendant 

It  seems  to  ns  that  the  action  was  not  properly  maintainable,  on 
the  case  as  made  by  the  record  before  ns.  The  plaintiff  seeks  to 
maintain  it  on  the  ground  that  the  defendant  failed  of  its  duty,  as 
master,  to  provide  a  reasonably  safe  place  for  the  plaintiff  to  do  his 
work  in.  We  do  not  think  there  was  evidence  upon  which  the  jury 
was  warranted  in  finding  that  there  was  any  neglect  of  duty  on  the 
part  of  the  defendant  in  this  respect.  There  is  no  complaint — cer 
tainly,  no  evidence — ^ttiat  the  scaffold  was  not  strong  enon^  in 
every  way,  for  the  work  which  the  plaintiff  and  his  fellow  workmen 
liad  to  do.  The  stay  laths  added  nothing  to  the  strength  of  the 
scaffold.  They  were  not  pnt  there  for  men  to  hang  upon,  or  to 
loan  against.  Their  sole  purpose  was  to  keep  the  posts  upright,  and 
there  is  nothing  to  show  that  they  failed  to  accomplish  that  pur- 
pose completely.  Besides,  there  is  not  su£Qcient  evidence,  we  think, 
to  show  that  the  loose  condition  of  the  brace  was  the  fault  of  the 
defendant  There  was  direct  evidence  on  its  part  that  the  braces 
were  all  securely  nailed  on  in  the  first  place,  and  the  only  evidence 
to  the  contrary  was  the  fact  that  this  one  gave  way  under  the  pres* 
sure  of  the  plahitifl^B  hand,  and  that  among  the  boards  which  lay 
at  the  foot  of  the  scaffold  was  one — ^not  very  well  identified  with 
the  brace  which  gave  way — which  showed  only  one  nail  hole  in  one 
end,  a  part  of  which  was  split  off.  But  this  still  left  the  question 
open  whether  the  loosening  of  the  brace  was  due  to  a  defect  of 
original  construction,  or  to  something  which  had  happened  to  it 
since;  and,  unless  it  was  shown  to  be  the  former,  the  fault  was  not 
chargeable  to  the  defendant  Upon  the  evidence  it  seems  to  be 
mnch  more  probable  that  the  brace  had  been  loosened  in  knocking 
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oS  the  croflspieces  which  the  evidence  shows  were  nailed  close  to 
the  braces,  or,  unintentionally,  perhaps,  in  pursuance  of  the  con- 
stant habit  theretofore  of  knocking  off  the  braces  themselves  aa 
fast  as  the  platform  was  lowered,  than  that  it  was  originally  nailed 
on  so  alightlj  that  it  would  give  way  tinder  the  pressure  of  a  hand 
lightly  laid  upon  it  On  the  vhale,  we  think  the  evidence  fails  to 
make  ont  a  case  of  neglig^ce  against  the  defendant  in  the  con- 
straction  of  the  scaffold  and  that  for  that  reason,  even  if  the  de- 
fendant's motion  for  a  nonsuit  was  denied,  its  motion  for  a  new  trial 
should  have  been  granted.  Adsit  v.  Wilson,  7  How,  Pr.  64,  66; 
Smith  V.  Insurance  Co.,  49  N.  Y.  211.  The  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  granted,  with  costs 
t»  abide  the  event   All  concur.   Ho  ordered. 

<7T  Hnn,  83.) 

BENTON  T.  ONTARIO  COUNTY  NAT.  BANK. 

(Supreme  Court,  0«ieral  Term,  Fifth  Department.   April  12,  18M.) 

Mabshai.tno  Assets. 

The  rule  that  parcels  ot  land  h^d  by  Buccemlre  alienees  subject  to  a 
lien  on  the  whole,  when  resorted  to  for  satisfaction  of  the  lien,  shall  be 
sold  In  the  Inverse  order  of  alienation,  applies  also  to  ancceflslve  mwt- 
gagea  of  parcels  of  &  tract  snbject  to  a  lien. 

Appeal  from  special  term,  Ontario  county. 

Ac^on  by  Eugene  C  Denton  against  the  Ontario  Gonntr  National 
Bank,  impleaded,  to  foreclose  a  mortgage.  From  a  judgment  in 
flavor  of  defendant,  plaintiff  appeals.  Affirmed. 

For  former  report,  see  18  N.  Y.  Supp.  38. 

Argued  before  DWIGHT,  P.  J„  and  LEWIS.  HAIGHT,  and 

BRADLEY,  JJ. 

H.  M.  Field,  for  appellant 
h.  C  Hall,  for  respondent 

DWIGtHT,  F,  J.  The  action  was  to  foreclose  a  mortgage  of 
f 1,000  on  a  parcel  of  33  acres  of  a  farm  of  208  acres,  title  to  which 
was  in  the  defendant  bank,  as  purchaser  at  the  sales  in  foreclosure 
on  two  previous  mortgages.  No  other  defendant  appeared  In  this 
action.  The  plaintiff's  alleged  standing  to  assert  the  lien  of  bis 
mortgage  notwithatanding  such  previous  foreclosures  is  based  upon 
the  facts  that  the  first  of  the  mortgages  foreclosed  covered  only 
the  other  parcel,  of  176  acres,  of  the  farm,  and  that  in  the  action 
to  foreclose  the  other  mortgage,  which  covered  both  parcels,  the 
plaintiff  was  not  made  a  party.  The  narrative  of  the  case  is, 
briefly,  as  follows:  Previous  to  1878  the  farm  was  conveyed  to 
one  Luman  M.  Dnrand  in  the  two  parcels  mentioned;  and  ill  that 
year  he  and  his  wife,  Letitia,  executed  to  one  Gillett  a  mortgage  of 
$5,000  on  the  175  acres,  which  was  afterwards  assigned  to  the  de- 
fendant bank,  the  rrapondent  here.  In  1886  Durand  and  wife 
executed  to  one  Lansing  two  mortgages, — one  for  $6,000,  and  one 
for  $2,000,  each  of  them  covering  both  parcels,  of  the  same  date, 
and  simultaneoua  lien;  and  at  the  same  time  the  holder  of  the 
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Above-mentioned  f5,000  mortgage  executed  an  instrument  which 
postponed  the  lien  of  thaX  mortgage  to  those  thiai  executed.  In 
1887-88  the  respondent  foreclosed  the  |5,000  mortgage,  and  on  the 
sale  became  the  purchaser  of  the  175  acres  covered  thereby,  subject 
to  the  lien  of  the  two  Lansing  mortgages,  and  entered  judgment 
against  Durand,  the  maker  of  the  bond,  for  a  deficiency  of  some 
fl,500.  While  that  foreclosure  was  in  progress,  Durand  conveyed 
the  33  acres  to  his  wife;  and  she  executed  to  the  plaintiff  (appe- 
lant) the  mortgage  thereon,  which  is  the  subject  of  this  action. 
This  mortgage  was  dated  and  acknowledged  April  12, 1888,  but  was 
not  recorded  until  the  6th  day  of  June  of  that  year.  On  the  14th 
day  of  that  month,  Lansing  commenced  an  action  to  foreclose  his 
mortgage  of  $2,000,  and  in  tliat  action  he  failed  to  make  the  appel- 
lant a  party, — for  what  reason,  is  not  shown;  but  the  appellant's 
mortgagor,  Mrs.  Durand,  was  made  a  party,  and  appeared  by  the 
same  attorney  who  represents  the  plaintifC  in  this  action,  and  who, 
as  appears  by  his  verification  of  the  complaint  herein,  drew  the 
mortgage  to  the  plaintifE,  and  had  it  in  his  possession  or  under  his 
control  during  aU  the  pn^ress  of  that  action.  By  stipulation  of 
the  parties  to  that  action,  the  whole  farm  was  sold  as  one  parcel, 
and  subject  to  the  lien  ot  the  $6,000  mortgage.  I>uring  tbe  pro- 
gress of  that  action,  no  notice  was  given  to  the  plaintiff  therein  of 
the  existence  of  the  mortgage  in  suit,  nor  was  any  claim  made  in 
behalf  of  the  plaintiff  herein  for  the  surplus  arising  upon  the  sale 
in  that  action;  but  Mrs.  Durand,  by  the  attorney  before  mentioned, 
claimed,  and  contested  with  the  respondent,  the  right  to  that  sur- 
plus. The  value  of  the  175  acres  is  f  50  per  acre,  and  of  the  33 
acres,  |30  per  acre,  and  the  fair  rental  value  of  the  whc^e  farm  is 
per  acre.  The  respondent  has  been  in  the  occupation  of  the 
175  acres  since  tiie  foreclosure  of  the  $6,000  mortgage,  March  8, 
1888,  and  of  the  whole  farm  since  the  sale  on  the  foreclosure  of  the 
92,000  mortgage,  March  2,  1889.  The  respondent  has  paid  the 
interest  on  the  $0,000  mortgage  since  it  went  into  possession  of 
the  farm,  and  interest  has  accrued  on  the  |2,000  mortgage  since 
ITovember  1, 1887. 

This  case  has  been  twice  tried,  and  is  now  for  the  second  time 
in  this  court.  On  the  former  appeal  it  was  hdd — aflBnning,  ao 
for,  the  decision  of  the  court  at  special  term — that  upon  the  fticts 
then  appearing,  which  are  included  in  those  above  stated,  the 
plaintiff's  action  could  not  be  maiutained  for  a  foreclosure  of  his 
mortgage,  but  that,  all  the  parties  interested  being  before  the 
court,  it  might  be  treated  as  an  action  to  redeem,  upon  such  terras, 
to  be  fixed,  as  should  conserve  the  equities  of  all  parties.  See 
Denton  v.  Bank  (Sup.)  18  N.  Y.  Supp.  38  (opinion  by  Macomber.  J.).  It 
was  also  held — still  at  special  term — that  the  plaintiff,  while  he 
should  not  be  a  loser,  neitiier  could  he  be  a  gainer,  by  the  omission 
to  make  him  a  party  to  the  previous  actions  of  foreclosure,  but  that 
he  must  be  permitted  to  redeem  on  such  tmns  as  would  have  been 
available  to  him,  had  he  been  made  a  party  to  the  previous  action: 
and  the  case  was  sent  back  to  the  special  term  for  further  proofs 
and  findings  baring  upon  the  terms  of  redemption  to  be  allowed 
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to  the  plaintiff.  There  was  also,  in  the  oi^nion  cited,  a  strong 
intimation  that  the  final  dispoBltion  of  the  case  must  probably  l>e 
controlled  by  the  principle  of  equity  that  parcels  of  land  held  by 
successive  alienees  subject  to  a  lien  on  the  whole,  when  resorted  to 
for  satisfaction  of  such  lien,  shall  be  sold  in  the  inverse  order  of 
their  alienation.  That  principle  has  been  fully,  and  we  believe 
correctly,  applied  to  this  case  on  the  trial  now  under  review.  The 
conrt  has  found  that  by  vlrtae  of  the  {5,000  mortgage  on  the  176 
acres,  executed  to  Oillett,  postponed  to  the  lien  of  the  two  Lansing 
mortgages,  and  assigned  to  the  respondent,  his  foreclosure  thereof, 
and  purchase  of  the  mortgaged  premises  on  the  sale,  the  respondent 
became  entitled  to  be  regarded  as  the  alienee  of  the  175  acres,  as 
of  the  date  of  the  postponement  of  the  lien  of  that  mortgage  and 
pro  tanto  its  amount.  There  seems  to  be  no  question  of  the  ap- 
plicability of  the  principle  above  stated  to  the  case  of  successive 
mortgages  of  parcels,  equally  as  to  that  of  successive  conveyances 
of  the  fee.  Hart  t.  Wandle,  50  K.  Y.  386;  Stnyvesant  t.  Hall,  2 
Barb.  Gh.  155.  Applying  the  principle  to  this  case,  the  court  held 
that  the  33  acres,  being  last  aliened,  was  the  first  to  be  applied  to 
the  satisfaction  of  the  lien  of  the  two  Lansing  mortgages,  after 
first  applying  the  equity  of  redemption  of  Durand  in  the  175  acres, 
which  was  of  the  value  of  13,750, — or  f8,750,  the  total  value  of  the 
175  acres,  less  f5,000,  the  amount  of  the  respondent's  mortgage. 
Thereupon,  the  court  computes  the  total  amount  of  liens  cbargeablo 
npon  the  33  acres,  as  between  the  plaintiff  and  defendant,  as  follows: 


Principal  of  the  two  Lansing  mortfiageti  $  8,000 

Interest  paid  by  defendant  on  $6,000  mortgnge   I  'i^n 

Interest  accrued  on  92,000  mortgage   660 


$10,280 

Deduct  rental  value  of  premises  1,872 


Net  aggregate  ot  tteas  $  8.408 

From  vhlidi  Aonld  be  deducted  value  of  equl^  of  redemptton. .  SJfiO 


Wblch  leaves  the  sum  of  I  4,698 


— To  be  paid  hy  the  plaintiff  In  order  to  redeem  the  33-acre  parceL 
The  method  here  adopted,  and  its  result,  are,  we  believe,  correct, 
and  they  are  plainly  in  accordance  with  the  doctrine  of  the  previous 
adjudication  of  this  court  It  is  true,  no  doubt,  that,  unless  there 
has  been,  or  shall  be,  a  sudden  and  surprising  advance  In  the  value 
of  the  33  acres,  the  terms  imposed  render  the  redemption  of  the 
property  out  of  the  question;  but  that  only  demonstrates  that  the 
plaintiff  has  no  interest  in  the  premises  after  satisfying  the  liens 
prior  to  his  mortgage, — ^in  other  words,  that  this  action  was  nn- 
vdsely  brought  This  complaint  was  therefore  properly  dismissed, 
with  costs,  unless,  indeed,  he  is  prepared  to  accept  the  alternative 
of  redeeming  on  the  terms  prescribed.  We  have  examined  the 
numerous  exceptions  taken  by  the  plaintiff  on  the  trial,  and  to  the 
findings  of  the  court,  and  find  none  which  seem  to  \itiate  the 
disposition  made  of  the  case.  The  judgment  appealed  from  should 
be  afflnned,  with  costs.    All  concur.    So  ordered. 
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lt6n  t.  WHITTAKBB. 


(Sapreme  Oourt,  General  Term,  Fifth  DepirtmeBt   AprQ  12, 1804.) 

WiTKE^— Personal  Tranractionb  with  Decbdkitt. 

Code  Civ.  Proc.  i  820,  providing  that  a  party  to  an  acUon  shall  not  be 
examined  as  a  witness  In  bis  own  behalf,  against  "a  person  diving  his 
title  •  •  •  from  *  •  •  a  deceased  pttson,"  concerning  a  per- 
sonal tranaactlon  or  communication  between  witness  and  decedent,  does 
not  prohibit  a  party  who  derives  title  from  a  decedent  from  testifying 
as  to  personal  transactions  with  him  as  against  a  party  who  does  not  de- 
rire  his  title  from  decedent. 

Appeal  from  circait  court,  Cnttarangns  cotinty. 

Ari-iou  Elizabeth  Lyon  ap;ainst  Minfl  Wfaittaker  for  the  alleged 
coiiveraion  of  certain  promissory  notes.  From  a  judgment  entered 
ou  a  verdict  in  faror  of  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  a  case  and  ^ceptions,  defendant  appeals. 
Afflraied. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIOHT,  and 

BRADLEY,  JJ. 

W.  S.  Thra^er,  for  appellant. 
W.  H.  Henderson,  for  respondent. 

DWIGHT,  P.  J.  The  action  was  trover  for  the  aUeged  conver- 
sion of  four  promissory  notes.  The  answer  was  a  general  denial 
only.  All  questions  relating  to  two  of  the  notes  are  eliminated 
from  the  case  for  the  purposes  of  this  review,  since  tiie  verdict  of 
the  jury  sustained  the  defense  as  to  those  two  notes,  and  was  ren- 
dered in  favor  of  the  plaintiff  only  for  the  amount  of  the  other  two. 
The  two  notes  last  mentioned  were  made  by  W.  and  C.  Ttiirlman, 
and  ran  to  the  defendant,  Mina  Whittater,  or  bearer.  The  theory 
of  the  plaintiff's  case  was  that  these  notes  were  taken  by  one  Jon- 
athan Milks,  the  brother  of  the  two  parties,  in  the  name  of  his 
sister,  the  defendant,  for  reasons  of  his  own;  and  that  they  re- 
mained his  properly  until,  on  his  deathbed,  he  delivered  them,  'with 
other  Becnrities,  to  his  sister,  the  plaintiff,  as  a  gift;  that,  after 
such  gift  and  delivery,  the  d^endant,  who  was  present  as  the  narse 
or  attendant  of  her  brother,  took  the  notes  to  lay  them  away  for 
her  sister;  and  that,  after  the  brother's  death,  which  occurred 
within  a  day  or  two,  she  refused  to  give  them  up  to  the  plaintiff, 
and  claimed  them  as  her  own.  This  theory  was  supported  by  the 
evidence  on  the  part  of  the  plaintiff,  and  was  controverted  by  the 
evidence  on  the  part  of  the  defendant  The  question  of  fact  thns 
presented  was  properly  submitted  to  the  jui7,  and  the  verdict  will 
not  be  disturbed  for  lack  of  evidence  to  support  it. 

The  only  question  in  the  case  calling  for  particular  consideration 
1b  that  which  was  raised  by  numerous  exceptions  taken  by  the  de- 
fendant to  rulings  of  the  court  in  the  admission  of  the  testimony 
of  the  plaintiff  relating  to  personal  transactions  and  communica- 
tions between  her  brother  and  herself.  The  objections  were  based, 
as  stated  by  counsel,  on  section  8:i0  of  the  Code  of  Civil  Procedure, 
but,  upon  examination,  we  think  none  of  them  were  well  taken. 
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There  are  two  classes  of  these  objectionB,  one  of  which  InclndeB  all 
those  which  were  taken  to  the  testimony  of  the  plaintiff  when  she 
first  had  the  case,  and  was  on  the  stand  as  a  witness  tot  the  first 
time.  The  defendant's  objection  was  then  uniformly  to  the  effect 
that  the  evidence  was  Inadmissible,  under  section  829,  because  it 
inTolvcd  a  personal  transaction  between  the  witness,  plaintiff,  and 
her  deceased  brother,  from  whom  she  claimed  title  to  the  notes  in 
question.  This  objection,  it  is  apparent,  was  entirely  without  force. 
The  statute  referred  to  does  not  exclude  evidence  of  any  personal 
transactions  between  the  witness — being  a  par^  to  the  action — 
and  the  person  since  deceased,  from  whom  the  witness  claims  title, 
hut  only  between  the  witness  and  the  person  from  whom  the  other 
party  to  the  action — against  whom  the  testimony  is  given— <!laims 
title.  In  other  words,  the  fact  that  the_  plaintUF  herself  claimed 
title  to  the  notes  under  her  brother  did  not  disqualify  her  to  testify 
to  all  the  transactions  and  communications  between  herself  and 
him  by  means  of  which  the  title  was  transferred  to  her.  It  was 
only  when,  if  ever,  it  should  be  made  to  appear  that  the  def^dant 
claimed  title  to  the  notes  from  the  deceased  brother  that  the  ob- 
jection to  the  plaintiff's  testimony  would  apply.  The  language  of 
the  statute  is: 

*17poD  the  trial  of  an  action   *   *   •   a  party   •   •   •   RbaU  not  be 

I'xnmlned  as  a  witness,  hi  hta  own  Iwtaalf,  *  *  *  against  *  *  *  a  per- 
son deriving  his  title  •  •  •  from  •  •  *  a  deceased  person  •  •  • 
cottO(vning  a  personal  transaction  or  communlcatifm  between  the  witness  and 

the  deceased  person." 

At  the  time  that  the  evidence  so  far  mentioned  was  objected  to 
there  was  not  only  no  evidence  that  the  defendant  had  derived  title 
to  the  notes  from  her  brother,  but  there  was  no  intimation  or  sug- 
gestion, by  the  pleadings,  or  otherwise,  that  she  claimed  to  have 
done  so.  Her  answer  was  a  general  denial  metely,  and  it  dtd  not 
yet  appear  that  she  claimed  title  to  the  notes  from  any  source. 

The  other  class  of  objections,  mentioned  above,  includes  those 
tatcen  to  similar  testimony  of  the  plaintiff  when  on  the  stand  the 
second  time,  and  giving  testimony  in  rebuttal.  In  the  mean  time 
the  defendant  had  been  on  the  stand,  and  testified  in  her  own  be- 
half. Even  then,  on  her  direct  examination,  she  did  not  testify 
that  she  had  derived  title  or  obtained  possession  of  the  notes  in 
question  from  her  brother,  nor  from  what  source  she  had  done 
either.  It  was  on!^  on  her  cross-examination,  and  by  an  answer 
not  quite  responsive  to  the  question  addressed  to  her,  that  die  men* 
tioned  her  brother  in  any  connection  with  her  claim  to  these  notes. 
The  question  was: 

"Q.  Where  had  the  two  Tliirlinan  notes  been  before  they  came  to  you,  if 
you  Icnow?  A.  After  I  bought  them  from  my  brother  I  kept  tbem.  Q.  Had 
tliey  been  In  the  house  there?    A.  They  had  been  in  Jonathan's  papers." 

This  was  cei'tainly  not  evidence  of  the  fact  that  the  defendant 
ever  did  purchase  the  notes  of  her  brother,  and  it  is  very  doubtful 
if  it  is  entitled  to  be  regai'ded  as  sufi&cient  intimation  of  her  claim 
to  have  derived  title  from  him  to  furnish  ground  for  the  objection 
taiien  by  the  defendant,  under  section  829,  to  the  subsequent  testi- 
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mony  of  the  plaintiff;  nor  Is  it  very  clear  that  the  ot^ectlon  which 
was  taken  to  such  subsequent  testimony  was  snfficientily  ex^lcit 
to  place  itself  on  that  ground,  if  it  in  fact  ^sted.  The  ohjectlon, 
several  times  repeated,  was  in  this  form: 

"Defendant  objects  that  It  calls  for  a  personal  transaction  between  the  de- 
ceased and  the  witness,  and  that  the  witness  Is  Incompetent,  under  section 
820  of  the  Code  of  Civil  Procedure;  that  Jonathan  Milks  conld  not,  by  any- 
thing he  said  or  did,  Impair  the  defendant's  title  in  the  notes*  In  suit,  or 
transfer  title  to  the  plaintlfC" 

However,  if  it  were  conceded  that  the  objection  was  sufficiently 
explicit^  and  was  well  founded  upon  tacts  which  brot^ht  the  plain- 
tiff's testimony  within  the  general  role  of  the  statute  referred  to, 
yet  it  was  of  no  avail  to  the  defendant,  becaase  the  testimony  was 
within  the  exception  to  that  rule  which  is  provided  by  the  words  im- 
mediately following  those 'already  quoted  from  the  statute.  Those 
words,  omitting  those  which  are  immaterial  here,  are  as  follows: 

"Except  whM-e  the  •  •  •  person  so  deriving  title  •  •  •  Is  ex- 
amined In  his  own  btiialf  •  •  *  concerning  the  same  transaction  or 
oommnnlcatlDn.** 

The  plaintllFs  testimony  in  rebuttal  was  unmistakably  brought 
within  this  exception  by  the  fact  that  the  defendant,  when  on  the 
stand,  had  testified  in  her  own  behalf  concerning  the  same  trans- 
action or  communication  to  which  the  testimony  of  the  plaintiff  re- 
lated. This  she  did  explicitly,  by  giving  her  own  version  of  what 
occurred  at  that  time,  and  by  testifying  that  the  notes  in  question 
were  not  produced  or  shown  to  anybody  on  that  occasion.  For  the 
reasons  stated,  we  are  clearly  of  the  opinion  that  none  of  the  de- 
fendant's objections  to  the  t«timony  of  the  plaintiff  were  well 
taken;  and,  aside  from  the  exceptions  to  these  rulings,  we  find  none 
which  seem  to  require  discussion.  The  judgment  and  order  ap- 
pealed from  must  be  affirmed.   All  concur.   So  ordered. 


(77  Hun.  69.) 

McGUOKBN  T.  WBSTBRN  KBW  YORK  ft  P.  B.  CO. 

(Snpreme  Court,  General  Term,  Fifth  Department   April  12,  1894.) 

Oabribrb— PASSEiraBRS— EirpLOTB  Travblino  on  Pass. 

A  railroad  employe  who  le  ordered  to  iiro  to  a  certain  point  on  the  rail- 
road, and  travels  thither  on  an  employe's  pass,  is  daring  the  trip  a  imib- 
senger;  and  who-e,  without  orders,  he  leaves  the  passenger  car,  and  en- 
ters the  cab  of  the  engine,  where  he  Is  killed  by  a  collision,  defendant  is 
not  liable,  It  appearing  that  no  one  In  the  passeng«-  cars  was  Injured: 
and  It  Is  immaterial  that  the  engineer,  who  did  not  know  that  decedent 
was  in  the  cab  until  the  train  was  in  motion,  gave  him  inetroctlmia  u  to 
the  dutlea  which  he  was  going  to  perform. 

Appeal  from  circnlt  court,  Monroe  county. 

Action  by  Sophia  B.  McOucken,  as  administratrix,  against  the 
Western  New  York  &  Pennsylvania  Railroad  Company,  to  recover 
damages  for  the  death  of  plaintiffs  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  defendant.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a 
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motioii  for  a  new  trial,  made  on  the  minutes  of  the  court,  defendant 
appeals.  Beversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADIiEY,  J  J. 

S.  S.  Rogers,  for  appellant 

E.  Van  Voorhis,  for  respondent. 

DWIGHT,  P.  J.  The  action  was  to  recoT»'  damases  for  the 
death  of  the  plaintifPs  intestate,  William  H.  McGocken,  due,  as 
aU^ed,  to  the  negligence  of  the  defendant.  The  deceased  was. 
and  had  been  for  about  a  year  and  a  half,  in  the  employ  of  the  de- 
fendant as  a  "wiper"  in  the  engine  hon^e  at  Bochester.  The  men 
BO  employed  are  sometimes  called  "hostlers,"  and  their  dnty,  as  the 
name  imports,  is  to  take  care  of  the  locomotive  engines  when  housed 
between  trips,  to  wipe  the  machinery,  bank  the  fires,  and  keep  up 
the  necessary  supply  of  water  in  the  boilers,  so  that  the  engines 
may  be  ready  for  immediate  service  vhea  required.  On  the  day 
of  his  death,  McGucken  was  directed  by  his  foreman  to  go  to 
Portage,  to  t*ie  care  that  night  of  engine  No.  91,  in  place  of  a  wiper 
at  the  engine  house  at  that  station,  who  had  been  taken  sick.  For 
that  purpose  he  was  furnished  with  an  employe's  pass,  which  en- 
titled him  to  ride  free  on  the  passenger  train  which  was  to  be 
drawn  to  Portage  by  the  same  engine,  No.  91.  In  pursuance  of 
his  orders,  he  took  his  seat  in  one  of  the  passenger  cars  of  the 
train,  and  rode  to  Nunda,  the  last  station  on  the  road  before  reach- 
ing Portage.  There  he  left  the  passenger  car,  and,  without  orders, 
or  invitation  from  the  engineer,  took  a  seat  in  the  cab  of  the  engine, 
on  the  fireman's  side  of  the  bc^er.  The  engineer,  discovering  his 
presence  after  the  train  was  on  its  way  to  Portage,  asked  him 
what  he  was  there  for,  and  told  him  it  was  no  place  for  him ;  but, 
learning  that  he  was  going  to  take  care  of  the  engine  that  night, 
told  the  fireman  that,  since  he  was  there,  he  had  better  show  him 
how  the  injector  worked,  which  he  did.  Shortly  before  the  train 
reached  Portage  it  collided  with  a  frdght  train  going  in  the  other 
direction.  The  engine  of  the  passei^r  train  was  overturned  and 
the  plaintiff's  intestate  was  crushed  beneath  it,  and  killed.  No 
other  car  of  the  train  was  overturned  or  thrown  from  the  track, 
and  no  one  in  either  of  the  passenger  cars  was  injured.  A  rule  of 
the  company,  which  had  been  in  force  for  several  years,  and  was 
duly  promulgated,  forbade  any  person  to  ride  on  the  engine  without 
an  oMer  from  the  superintendent,  except  the  engineman,  fireman, 
assistant  engineer,  and  supervisors  on  their  respective  divisions, 
and  conductors  In  the  discharge  of  their  duly.  The  collision  was 
dne  to  a  mistake  in  the  transmission  of  orders  for  the  movement  of 
the  trains, and  it  maybe  conceded, for  the  purposes  of  this  review, 
that  the  fault  was  attributable  to  the  defendant,  and  that  the  fact 
of  n^ligence  on  its  part  was  established;  but  it  is  still  impossible 
that  the  plaintiff's  recovery  should  be  sustained,  for  the  reason 
that  the  undisputed  evidence  shows  a  disobedience  of  orders  and 
vi^tion  of  duty  on  the  part  of  the  deceased,  without  which  the 
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injury  complained  of  could  not  have  been  suBtalned.  He  haA  no 
right  to  be  on  the  engine.  To  be  so  was  in  direct  violation  of  a 
rule  of  the  companyi  viiAi  which  he  must  be  Bupp(wed  to  have  beoi 
familiar.  Hs  was  a  passenger, — ^though  a  free  paaaenger, — and 
his  place  was  in  the  passenger  car.  Had  he  renuined  tiiere,  he 
could  not  have  been  crushed  under  the  engine,  and,  as  the  evidence 
tends  to  show,  he  would  have  been  safe  from  injury  of  any  chM- 
acter.  He  betook  himself  to  the  engine  at  his  own  risk,  and  there 
is  nothing  in  what  occurred  after  the  engineer  discovered  him 
there  which  at  all  affects  the  situation.  The  engineer  was  not 
bound  to  stop  his  engine  to  put  him  off,  and  tliere  was  no  stopping 
place  until  Portage  was  reached.  Such  being  the  case,  it  was 
proper  enough  to  utilize  the  opportunity  to  point  out  to  the  de- 
ceased the  peculiarity  in  the  injector  pipe,  which  otherwise  would 
have  been  explained  to  him  after  reaching  Portage;  but  this  in  no 
manner  excused  liis  violation  of  the  rule  which  forbade  his  riding 
on  the  engine,  nor  rendered  the  risk  which  he  assumed  in  doing  so 
any  the  less  his  own.  The  question  here  considered  was  raised  by 
the  defendanfs  motion  for  the  direction  of  a  verdict  on  the  ground 
that  the  deceased  was  guilty  of  contributory  negligence  in  riding 
on  the  engine,  and  by  several  exceptions  to  the  cbai^  and  to 
refusals  to  charge  as  requested,  on  the  same  ^oAnt,  For  the  error 
thus  indicated,  the  judgment  and  order  appealed  ftom  must  be 
reversed,  and  a  new  trial  granted.  80  ordered,  with  costs  to  abide 
the  event.    All  concur. 


(77  Huu,  U2.) 

PEOPLE  T.  BURNS. 

(Snpreme  Oonut,  0«nern1  Term,  Ffffli  Department   April  12,  18M.) 

L  Conditional  Pardon-t-Violation— Remamdisg  Convict. 

'Where  a  convict  is  charged  wltb  violating  a  conditional  pardon,  tbe 
question  of  fact  is  properly  tried  by  a  jury  on  return  of  an  order  to  show 
cause  why  he  should  not  be  remanded  to  prison,  tor  such  violatiw,  under 
his  original  sentence. 

S.  Same— Validity  op  Comdttion. 

Under  Const  art  4,  S  S,  providing  that  tbe  governor  may  grant  pardons 
on  such  conditions  as  he  may  think  proper,  a  condition  that  the  p«aan 
pardoned  shall  totally  abstain  from  the  use  of  Intoxicating  UquMB  tor 
five  ytera  la  valid. 

Appeal  from  court  of  oyer  and  terminer,  Gi^ga  county. 

James  Bums  was  convicted  of  the  crime  of  robbery  in  the  first 
degree,  and  sentenced  to  imprisonmait  in  the  Auburn  state  prison 
for  a  term  of  13  years.  He  was  releajsed  from  custody  on  a  condi- 
tional pardon,  but  was  afterwards  remanded  to  the  custody  of  the 
warden  of  the  prison,  and  he  thereupon  sued  out  a  writ  of  habeas 
corpus.  The  court  discliarged  him  from  the  custody  of  the  warden, 
but  made  an  order  requiring  turn  to  show  cause  why  he  sbould  not 
be  remanded  on  his  originsd  sentence.  On  the  hearing,  defendant 
was  recommitted  on  his  original  sentence  and  from  such  order  he 
appeals.  AfSnned. 
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Argued  before  DWIGHT,  P.       and  LEWIS,  HAIOHT,  and 

BRADLEY,  JJ. 

J.  H.  Keef,  for  appellant. 

a.  W.  NelliB,  Diflt.  Atty^  for  the  People 

DWIGHT,  P.  J.  The  order  appealed  from  remanded  the  defend- 
ant to  the  custody  of  the  warden  of  the  state  prison  at  Auburn,  on 
the  ground  that  he  had  violated  the  condition  of  the  pardon  by 
rirtae  of  which  he  had  previously  been  released  from  such  cnatody. 
On  the  18th  day  of  May,  1889,  the  defendant  was  'convicted  in  the 
Herkimw  sessions  of  the  crime  of  robbery  in  the  first  degree,  and 
sentenced  to  imprisonment  at  hard  labor  in  the  Auburn  state 
prison  for  the  terra  of  13  years.  On  the  10th  of  January,  1893,  the 
governor  granted  a  commatation  of  the  punishment  thus  imposed 
to  a  like  imprisonment  for  the  term  of  3  years,  7  months,  and  22 
days  from  May  20,  181^,  to  terminate  Januaiy  11,  1893,  on  which 
day  the  defendant  was  accordingly  r^eased  from  his  imprisonment. 
The  commutation  thus  granted  was  upon  the  express  condition, 
among  others,  "that  the  said  Bums  ehidl  totally  abstain  from  the 
use  of  intoxicating  liquors  for  five  years  from  the  date  hereof,  and  if 
he  violate  such  condition  he  shall  be  compelled  to  serve  in  the  state 
prison  at  Auburn  the  portion  of  said  term  now  remaining  unserved, 
without  commutation  for  good  behaWor."  On  the  6th  day  of  June, 
1893,  the  defendant  was  arrested  in  Rochester,  on  a  charge  of  rob 
bery,  in  a  saloon,  where,  according  to  his  own  account  of  himself  to 
the  police  magistrate,  and  other  evidence,  he-had  been  drinking  for 
some  time  with  a  party  whom  he  had  invited  there  for  that  purpose, 
one  of  whom  comi^ained  of  being  robbed  ot  his  watch  by  the  de- 
fendant Upon  these  facts  being  made  known  to  the  district  at- 
torney at  Rochester,  he  reported  the  case  to  the  warden  of  the  state 
prison  at  Auburn,  and  the  latter  dispatched  an  officer  to  Rochester, 
who,  under  his  instructions,  brought  the  defendant  back  to  Auburn, 
and  delivered  him  to  the  custody  of  the  warden,  who  received  and 
consigned  him  to  Imprisonment  under  his  original  sentence,  as  hav- 
ing forf^ted  his  commatation  by  violating  the  a>ndition  upon  which 
it  was  granted.  On  the  30th  day  of  October  the  defendant  sued  out 
a  writ  of  habeas  corpus,  which  was  allowed  by  Justice  Rumsey, 
and  made  returnable  before  him  the  next  day,  at  an  adjourned 
term  of  the  court  of  oyer  and  terminer  for  Cayuga  county.  The 
defendant  was  produced,  accordingly,  by  the  warden  of  the  state 
prison,  who  made  return  of,  substantially,  the  facts  above  stated. 
The  defendant  traversed  the  return  only  in  respect  to  the  allied 
violation  ot  the  condition  of  his  commutation,  but  objected  to  it  for 
insufiiciency,  on  many  grouudg.  The  court,  in  effect,  snstained 
the  objection  that  It  was  not  competent  for  the  warden  to  seize 
and  recommit  the  defendant  without  a  hearing  on  the  question  of 
his  violation  of  the  condition  of  his  commutation,  and  accordingly 
discharged  the  defendant  from  the  present  custody  of  the  warden, 
but  made  an  order  requiring  him  to  show  cause,  forthwith,  before 
the  same  court,  why  he  should  not  be  remanded  to  the  state  prison 
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under  his  original  sentence,  for  Tiolation  of  his  conditional  pardon, 
and  that  in  the  mean  time  he  be  delivered  to  the  sheriff  of  C^juga 
county,  and  be  held  by  him  until  so  remanded  to  prison,  or  dischar* 
ged  according  to  law.  The  iuqnliy  under  the  order  to  show  cause 
was  postponed  until  the  2d  day  of  'Novemhet.  On  that  day 
the  defendant  appeared  in  person  and  by  counsel;  a  jury  was  duly 
impaneled;  evidence  was  duly  taken  on  the  part  of  the  people  and 
of  the  defendant;  the  question  of  fact  was  tried,  and,  after  argument 
of  counsel,  was  specifically  submitted  to  the  jury  by  the  court  The 
jury  returned  a  verdict  to  the  effect  that  the  defendant  had  violated 
the  above-mentioned  condition  of  his  conditional  pardon  or  com- 
mutation, and  the  court  thereupon  made  an  order  recommitting  the 
defendant  to  the  custody  of  the  warden  of  the  Btate  prison  under  the 
sentence  originally  imposed  upon  him. 

We  find  no  error  in  the  mode  of  procedure  adopted  in  this  case, 
nor  in  the  final  order  here  appealed  from. 

The  constitution  of  the  state  contains  the  following  provision: 

*Tbe  governtHT  sball  have  the  power  to  grant  reprieves,  commutations  and 
pardons  after  conTiction.  for  all  offenses  except  treason  and  cases  of  Im- 
peachment, upon  such  conditions  and  with  such  restrictions  and  limitations 
as  he  may  think  proper."    Article  4,  |  5. 

The  dtocretiott  here  given  to  the  ^ecntive  Is  very  wide  in  rpspect 
to  the  conditions  which  may  be  attached  to  pardons  and  ccmtmuta- 
tions  of  sentence, — no  distinction  being  made  between  the  two 
forms  of  executive  clemency, — and  we  cannot  doubt  that  the  con- 
dition imposed  in  this  case  was  within  that  discretion.  Such 
being  the  case,  the  violation  of  that  condition  deprived  the  commuta- 
tion of  all  force  and  effect,  and  restored  to  the  original  sentence  the 
same  force  and  effect  as  if  the  commutation  had  not  been  granted. 
The  statutes  of  the  state  provide,  specifically,  no  mode  of  procedure 
for  enfbrcing  the  liabilty  to  recommitment  incurred  by  a  violation  of 
the  condition  of  a  pardon  or  commutation;  but  the  mode  adopted  in 
this  case  had  the  authority  of  precedent  (People  v.  James,  2  Gaines, 
57;  People  v.  Potter,  1  Parker,  Grim.  B.  47),  and  it  seems  to  have  been 
one  of  which  the  defendant  could  not  complain.  He  was  before  the 
court  on  a  writ  of  habeas  corpus  granted  on  his  own  application,  and 
he  thereby  submitted  to  the  court  the  whole  question  of  his  right  to 
a  discharge,  or  his  liability  to  a  recommitment  The  fact  of  his  origi- 
nal sentence  and  commitment,  and  the  condition  attached  to  the 
commutation  of  that  sentence,  were  duly  proved  and  not  denied.  JSo 
question  of  identity  was  raised.  The  only  question  of  fact  was  of 
the  violation  of  the  condition  mentioned.  In  determining  that 
question  the  court,  though  possibly  not  required  to  do  so,  might,  at 
least,  with  great  propriety,  take  the  verdict  of  a  jury  drawn,  as  was 
done,  from  the  panel  of  jurors  summoned  and  in  attendance  at  the 
term ;  and  his  commitment  pending  such  trial  to  the  custody  of  the 
sheriff  of  the  county  was  strictly  in  accordance  with  the  statute 
which  prescribes  the  proceedings  on  habeas  corpus.  Code  Civ. 
Proc  §  2037. 

The  question  whether  It  waa  competent  fbr  the  goremor  to  pre- 
scribe^ by  the  defendant's  commutation,  that  his  Imprisonment  un- 
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der  a  recommitment  tor  a  violation  of  the  condition  In  qnestion  should 
be-  without  commutation  for  good  behavior,  was  not  in  any  manner 
prejudged  in  this  proceeding,  but  remainB  to  be  determined  whenever 
it  shall  appear  that  he  is  otherwise  entitled  to  audi  commutation. 
The  order  appealed  from  should  be  affirmed. 

So  ordered,  without  costs  of  this  appeal  to  either  party.  All  con- 
cur. 

<77  Hnn.  120.) 

PEOPLE  T.  WAABEN. 
(Supreme  Oourt,  Oenoral  Term,  Fifth  Departinrat   April  12,  18M.) 

CONSTITDTIONAL  LaW — RESTRrOTINO  HoURS  OF  liABOH. 

Laws  ISUl.  c  105,  §  604,  which  provides  that  contracttnrs  for  city  work 
in  the  city  of  Buffalo  shall  not  accept  more  than  8  hours  for  a  day's  work, 
or  employ  any  man  for  moi-e  than  S  hours  in  24  consecutive  boura,  ex- 
cept In  cases  of  necessity,  docs  not  "abridge  the  privileges  of  citizens," 
within  the  Inhibition  of  Const  U.  S.  art.  14,  I  1,  nor  does  It  dLsfi-anchise 
or  deprive  any  niemba-  of  the  state  of  any  of  his  rights  or  privileges 
within  Const  N.  Y.  art  1,  J  1. 

Appeal  from  court  of  sessions,  Erie  county. 

Henry  J.  Warren  was  convicted  by  the  police  court  of  the  city 
of  Buffalo  of  a  misdemeanor,  and  from  a  judgment  of  the  court  of 
sessions  affirming  the  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Argued  before  DWIGHT,  P.  J,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

F.  B.  Perkins,  for  appellant 

D.  J.  Keneflck,  Asst  Dist  Atty.,  for  the  People. 

DWIGHT,  P.  J.  The  offense  charged  in  the  complaint  before 
the  police  magistrate  was  a  violation  of  section  504  of  chapter  105 
of  the  Laws  of  1891,  entitled  "An  act  to  revise  the  charter  of  the 
city  of  Buffalo.*'  The  following  Is  the  text  of  the  section  men- 
tioned: 

"In  contracting  tar  any  work  required  to  be  done  by  the  city,  a  clause 
shall  be  Inserted  that  the  contractor  submlttlog  proposals  shall  bind  him- 
self in  the  performance  of  such  work  not  to  discriminate  either  as  to  work- 
men or  wages  against  members  of  labOT  organizations,  or  to  accept  any 
more  than  eight  hours  as  a  day's  i^'ork,  to  be  performed  within  nine  consec- 
atire  hours.  Nor  shall  any  man  or  set  of  men  be  employed,  for  more  than 
eight  hours  in  tw^ty-fonr  conserative  hours  except  In  cose  of  neces^ty*  In 
which  case  pay  for  such  Libor  shall  be  at  the  rate  of  time  and  one  half  for 
all  time  In  excess  of  such  eight  hours." 

In  C»ctober,  1893,  the  Barber  Asphalt  Paving  Company  was  en- 
g^ed,  under  a  contract  with  the  city  of  Buffalo,  in  paving  Delevan 
avenue  in  tliat  clt^.  The  defendant  was  the  superintendent  of  the 
company,  and,  as  such,  was  charged  with  the  hiring  of  laborers  em- 
ployed on  the  work,  and  r^pdatlng  and  prescribing  their  hours  of 
labor.  On  the  9th  and  several  successive  days  of  that  month,  the 
defendant  employed  the  complainant  and  other  laborers  on  the 
work  mentioned,  and  caused  them  to  work  10  hours  of  the  24 
hours  of  each  day.  There  was  no  special  necoasllj  for  extra  labor, 
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and  no  extra  wages  were  paid  or  promised  therefor.  The  defend- 
ant, having  been  convicted  in  the  police  conrt  of  a  misdemeanor 
for  violating  the  prohibition  contained  in  the  statute  quoted  aboTe, 
appealed  from  that  judgment  to  the  court  of  Bessions,  and  in  his 
affidavit  of  appeal  he  alleged,  as  the  sole  ground  of  error,  that  the 
statute  in  question  was — 

"Unconstitutional  and  void,  and  In  violation  of  and  conti-ary  to  article  14. 
I  1,  of  the  constltation  of  the  United  States,  whicb  reads  as  fbllowa:  'No 
state  sball  make  or  enforce  any  law  which  shall  abridge  the  prlvileRes  or 
tmmiinltiea  of  citizens  of  the  United  States;'  also  section  1  of  article  1  of 
the  coustltutloD  of  the  state  of  New  Yoric,  which  reads  as  follows:  *No 
member  of  this  state  shall  be  disfranchised  or  derived  of  any  of  the  rishts 
or  privileges  secured  to  any  citlsen  thereof  nnleos  by  the  law  of  the  land 
or  the  Judgment  of  his  peers.' " 

No  other  ground  ot  error  is  argued  or  suggested  on  this  appeal, 

and  no  other  can  properly^  be  considered  here.  People  t.  Beatt^-, 
39  Hun,  476;  People  v.  McGann,  43  Hun,  55;  VwiAe  v.  Jewett,  60 
Hun,  550,  23  N.  Y.  Supp.  942. 

The  objection  specified  we  regard  as  wholly  without  force.  The 
only  right,  privilege,  or  immunity  of  any  citizen  of  the  United 
States  which,  it  is  charged,  may  be  abridged,  or  of  which,  it  is 
charged,  any  member  of  this  state  may  be  deprived  by  the  opera- 
tion oi  the  statute  in  quration,  is  what  has  been  called,  in  language 
quoted  by  counsel,  ''the  sacred  right  of  labor;**  by  which  we  under- 
stand to  be  intended  the  right  of  every  man  to  do  such  lawful  work 
as  he  finds  employment  to  do,  on  snch  terms  as  he  can  agree  uptm 
with  his  employer.  We  do  not  understand  that  there  is  any  right 
of  labor  which  goes  beyond  that.  No  man  has  a  right  to  labor  for 
me  unless  I  employ  him;  and,  in  fixing  the  terms  of  the  employ- 
ment, my  right  is  as  good  as  his.  He  can  no  more  compel  me  to 
his  terms  than  I  can  compel  him  to  mine.  If  my  terms  do  not  suit 
him,  he  may  seek  employment  elsewhere;  if  his  terms  do  not  salt 
me,  I  may  employ  another  man.  Thus  the  liberty  of  both  Is  re- 
spected, and  no  right  of  either  is  infringed.  Of  course  the  terms 
of  employment  include  the  hours  of  labor.  I  may  hire  a  man  to 
work  for  me  by  day  or  by  night,  and  for  1  hour,  or  12,  of  the  24. 
And  80  might  the  city  of  Bwffalo,  except  that,  in  respect  to  one  class 
of  work,  viz.  that  done  under  contract,  it  chose  to  have  a  provision 
inserted  in  its  organic  law  to  the  effect  that  such  work  should  be 
done  for  it  by  days'  work  of  eight  hours  each,  and  that  all  its  con- 
tracts should  so  provide.  By  means  of  the  statute  in  question, 
therefore,  the  terms  of  employment  of  laborers,  on  contract  work» 
for  the  city  ot  Buffalo,  are  fixed,  on  the  part  of  the  city,  and  it  re- 
mains for  the  laborer  seeking  emloyment  to  accept  or  revise  those 
terms.  If  he  insists  upon  working  more  than  eight  hours  a  day,  ht* 
may  seek  other  employment,  either  for  the  whole  or  for  the  excess 
of  his  time.  His  liberty  of  choice  is  not  interfered  with,  nor  his 
right  to  labor  infringed.  As  in  the  illustration  previoudy  em- 
ployed, he  has  no  right  to  labor  for  the  cily  of  Buffalo  except  upon 
the  terms  offered  in  its  behalf. 

We  see,  on  principle,  no  ground  for  the  contention  of  tiie  appel- 
lant that  the  statute  in  question  violates  any  provision  of  the  con- 
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stitatlon  dther  of  this  state  or  of  the  United  States,  and  we  be- 
Heye  that  contention  to  be  equally  unsupported  by  authority.  The 
qnestion  involved  in  the  familiar  cases  cited  by  counsel  for  the  ap- 
pellant does  not  seem  to  be  germane  to  the  discussion  in  the  case 
before  us.  Those  are  the  Slaughterhouse  Cases,  16  Wall.  97;  the 
Stockton  Laundry  Case,  26  Fed.  611;  the  Oleomargarine  Case  (Peo- 
ple V.  Marx)  99  N.  Y.  386,  2  N.  E.  29;  the  Tenement  House  Tobacco 
Manufactory  Case  (In  re  Jacobs)  98  N.  T.  98,  and  othen  of  similar 
purport  and  effect.  The  principle  upheld  and  enforced  in  all  these 
cases  is  that  among  the  rights,  privileges,  and  immunities  men- 
tioned in  the  two  constitutional  provisions  above  quoted,  which  of 
right  belong  to  citizens  of  all  free  governments,  is  to  be  numbered 
(in  the  language  of  Field,  J.,  in  the  Slaughterhouse  Gases)  "the 
right  to  pDrsue  a  lawful  employment  in  a  lawful  manner,  without 
otiher  restraint  than  such  as  affects  all  persons."  We  think  it 
very  clear  from  the  discussion  already  bad  that  the  principle  bo 
amply  defended  is  not  impugned  by  the  statutory  enactment 
here  in  question.  In  order  to  be  obnoxious  to  the  principle  so  de- 
fined, the  statute  must  do  something  more  than  to  fix  the  terms 
upon  which  a  single  municipal  corporation  may  require  laborers  on 
its  worlis  to  be  employed.  A  precisely  similar  statute  was  enacted 
in  1892  by  the  congress  of  the  United  States,  in  respect  to  the  em- 
ployment of  laborers  on  the  public  works  of  the  governmegt  or  of  the 
District  of  Ckilumbia.  We  are  not  aware  that  the  constitutionality 
of  that  act  has  erer  been  questioned.  Its  particular  application 
was  ^sputed  by  the  defendant  and  denied  by  the  court  in  the  case 
of  U.  S.  T.  Ollinger,  55  Fed.  959.  But  the  decision  was  distinctly 
upon  the  ground  that  the  defendant  was  not  a  contractor  with  the 
government  within  the  meaning  of  the  statute.  No  such  question 
is  presented  in  this  case. 

With  neither  authority  to  support  it,  nor  a  clear  balance  of  rea- 
son in  its  favor,  the  contention  of  the  defendant  must  be  disallowed. 
'Ihe  judgment  appealed  from  should  be  affirmed.  Judgment  of  the 
court  of  sessions  of  Erie  county  affirmed,  and  case  remitted  to  that 
cofort  for  farther  proceedings  accordingly.  All  concor. 


(77  Hun,  m.) 

In  re  HcGRBDIE*S  E8TATB. 
In  re  BEARD  et  al. 
(Snpreme  Ooort,  General  Term,  Fifth  Department   April  12,  1894.) 

BXSCUTOBB  ASD  ADHIXISTRATORS— COHMUSIOKS. 

A  will,  after  provldlnjj  for  the  payment  of  debts  and  funeral  expenses 
and  giving  certain  legacies,  gave  the  residue  of  the  estate  to  the  executors 
as  trostees  tor  certain  purposes.  Hti<l,  that  the  duties  of  the  executors 
as  such  were  distinct  from  those  as  trustees,  and  they  were  entitled  to 
commissions  in  both  capacities. 

Appeal  from  sorn^te's  court,  Erie  county. 

Judicial  settlement  of  the  accounts  of  Philo  D.  Beard  and  John 
M.  ProTorst,  as  executors  of  the  will  of  Caroline  M.  McCredie.  de- 
ceased.  From  so  much  of  the  decree  settling  the  executors'  ac- 
v.2SN.Y.8.no.4 — 20 
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counts  as  adjudged  them  entitled  to  convnissions  as  ^ecntcwflj 
only,  and  not  to  commiBsiona,  also,  aa  trnsteeB,  they  appeal  Mod- 
ified. 

Argued  before  DWiaHT,  P.  J,  and  LBWIS^  HAIOHT,  and 
BRADLEY,  JJ. 

J.  M.  ProTonrt^  for  appellants, 
P.  G.  Beybum,  for  respondent 

BWIGHT,  P.  J.    The  sole  question  In  this  case  is  whether,  under 
the  provisions  of  the  will  of  Mrs.  McCredie,  the  functions  and  duties 
of  the  appellants — on  the  one  hand  as  executors,  and  on  the  other 
hand  as  trustees — are  so  far  severable  and  severed  aa  that  they 
are  entitled  to  be  allowed  compensation  in  both  capacities,  OTy 
more  specifically,  whether,  as  executora,  they  are  entilJed  to  com- 
missions for  "paying  out"  the  trust  fund  to  iJiemselves,  as  tanastees. 
A  careful  examination  of  the  will  of  Mrs.  McCredie  in  the  light 
of  the  authorities  bearing  upon  the  present  question  leads  us  to 
the  conclusion  thnt  the  question  must,  in  this  case,  be  answered  in 
the  affirmative.    The  will  in  question  contains  six  provisions,  num- 
bered from  1  to-6.    The  first  provides  for  the  payment  of  debts  and 
funeral  ^penses;  the  second  provides  a  pecuniary  legacy  to  the 
aiflter  of  the  testatrix;  the  third,  a  specific  legacy  to  her  adopted 
son ;  the  fourth,  a  specific  legacy  to  her  daughter.    These  four  pro- 
visions create  no  trust,  involve  no  exercise  of  discretion,  vest  no 
estate  in  the  executors,  but  simply  dispose  of  a  particular  sum  of 
money  and  particular  articles  of  personal  property  by  direct  gift 
to  the  persons  named  th^in.    So  much  of  ihe  will  may  and  should 
have  been  completely  executed,  and  the  estate  so  far  closed  up, 
immediately  on  the  expiration  of  the  year  limited  by  Ihe  statute. 
The  fifth  provision  of  the  will  introduces  a  new  order  of  things. 
It  assumes  that  the  prerions  provisions  of  the  will  have  been  folly 
executed,  and  it  deals  with  the  residue  of  the  estate  alone.  It 
gives  all  the  rest,  residue,  and  remainder  of  the  property  of  the 
testatrix,  real  and  personal,  in  trust,  to  her  executors  and  testa- 
mentary trustees  thereafter  appointed.    It  defines  the  trust  thus 
created,  which  is  to  continue  during  the  lifetime  of  the  daughter 
of  the  testatrix,  who  is  the  sole  beneficiary  of  the  trust,  and  pre- 
scribes  the  final  and  absolute  disposition  of  the  property  when  the 
trust  shall  have  been  folly  dischai^^    Throughout  this  pro- 
vision of  the  will  the  persons  chained  with  Its  execution  are  de- 
nominated "the.  said  trustees."    The  sixth  and  last  provision  of  the 
will  nominates  the  appellants  as  "executors  of,  and  testamentary 
trustees  under,"  the  will,  and  gives  to  them,  as  such  executors 
and  testamentary  trustees,  power  to  sell,  lease,  etc.,  any  of  the  prop- 
erty, real  and  personal,  and  invest  the  same  as  they  may  see  fit  for 
the  purpose  of  carrying  out  its  provisions.    By  a  codicil  to  the  will 
the  testatrix  provided  two  additional  pecuniary  legacies,  and  also  a. 
beqneat  to  the  executors  and  testamentary  trustees  of  her  will,  of 
the  sum  of  $2,500,  in  trust,  to  be  expended  in  the  constmction  ot  a, 
monument  in  memory  of  her  Ifite  husband. 
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It  is  apparent  that  the  first  two  provirionB  of  the  codicU  fall  Into 
the  classification  of  the  first:  four  provisiouB  of  the  will,  imd,  like 
them,  are  to  be  executed  before  the  trust  in  the  residue  ct  the  estate 
can  take  effect.  The  same  is  equally  true  of  the  provision  for  a 
monument,  so  far  as  the  laying  aside  and  appropriation  of  the 
money  are  concerned.  That  sum  of  money,  together  with  the  sums 
named  in  the  several  pecuniary  bequests,  and  the  articles  of  per- 
sonal property  specifically  bequeathed,  must  all  be  withdrawn  from 
the  body  of  the  estate  before  the  residue  (rf  the  estate  can  go  to 
eonstltute  the  trust  fnnd,  or  can  go  into  the  hands  of  the  trustees, 
as  such,  under  the  fifth  provision  of  the  will.  We  have,  then,  as 
it  seems  to  us,  in  this  wUl,  a  scheme  for  the  care  and  distribution 
of  an  estate  which  not  merely  permits,  but  practically  accomplishes, 
a  separation  between  the  functions  of  the  executors  and  those  of 
the  trustees;  in  which  the  two  functions  cannot  be  said  to  be 
blended  for  any  purpose,  or  to  coexist  for  any  period  of  time;  in 
which,  on  the  contrajy,  the  duties  of  the  executoro  are  to  be  ended 
before  those  of  the  trustees  are  begun.  The  case  before  us  seems, 
therefore,  to  respond  in  favor  of  the  contention  of  the  appellants 
to  all  the  tests  which  our  courts  have  applied  in  several  recent  cases 
for  the  purpose  of  determining  whether  the  functions  of  executors 
and  trustees  in  the  same  will  were  to  be  regarded  as  separate  and 
distinct,  and  whether,  accordingly,  the  persons  exercising  those 
functions  were  entitled  to  compensation  in  both  capacities.  The 
cases  referred  to  are  Johnson  v.  I^wrence,  95  N.  Y,  154^  Laytin  v. 
Davidson,  29  Hun,  622,  95  N.  Y.  263;  Phoenix  v.  Livingston,  101  N. 
Y.  454,  B  N.  E.  70;  In  re  McAlpine,  15  N.  Y.  St.  Eep.  532;  Id., 
126  N.  Y.  285,  27  N.  E.  476;  In  re  Crawford,  113  N.  Y.  560,  21 
N.  E.  692.  The  doctrine  of  all  these  cases  was  the  same,  though 
the  results  reached  differed  from  each  other.  In  the  first  of 
the  cases  cited  the  two  functions  were  found  to  coexist  throughout 
the  administration  of  the  estate,  and  to  be  inseparable,  and  double 
commissions  were  denied.  As  was  said  by  Finch,  J.,  in  writing  the 
opinion: 

"It  \s  apparent  tlint  from  the  very  beginning,  the  duties  of  the  execntom 
were  Inseparably  blended  with  the  trost  duties,  and  were  so  Intended  to  re. 
main.  •  •  «  There  was  no  point  of  time  nt  which  It  could  be  Bflld  that 
one  function  ended,  and  ttae  other  bepiu.  •  •  •  The  tmat  duty  sprang  into 
life  at  the  same  Instant  with  the  esecutorSblii,  and  was  Inextricably  blended 
with  if 

The  examination  already  given  to  the  will  in  the  case  at  bar  has 
shown,  we  think,  that  it  presents  the  reverse  of  the  propositions 
abore  stated,  and  that,  on  the  other  hand,  it  corresponds  to  the 
propositions  contained  in  the  statement,  further  on  in  the  same 
opinion,  of  the  rule  "that,  to  entitle  the  same  persons  to  commis- 
sions as  executors  and  trustees,  the  will  must  provide,  either  by 
express  words  or  by  fair  intendment,  for  the  separation  ct  the  two 
functions  and  duties, — one  dnty  to  precede  the  other,  and  to  be 
performed  before  the  latter  is  begun,  or  substantially  so  performed." 
In  the  Oase  of  McAlpine  the  same  rule  was  applied,  witii  the  same 
nnalt;  it  being  considered  "that  the  will,"  in  that  case,  "does 
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not  provide  for  separate  and  succemiTe  dntiea,  bnt  that  the  trust 
duties  and  those  of  the  executors  have  coexisted  from  the  issue 
of  letters  t^tamentaiy  to  the  present  time,  and  will  so  coexist  down 
to  the  final  execution  of  all  the  powers  and  duties  created  and 
prescribed  in  the  will."  In  Laytin  v.  Davidson  the  application  of 
the  same  test  afforded  the  contrary  result.  In  the  opinion  in  the 
court  of  appeals,  Andrews,  J.,  said: 

"The  will  dcail7  contMnplated  a  period  of  time  when  fiie  dntles  of  execn- 
tor^  as  such,  Bhoold  end,  and  tbey  should  assume  the  character,  excInslTelr. 
of  trustees  for  the  widow  and  children  of  the  testator.  The  dut^  to  par 
debts  and  the  legacies  presently  payable,  and  to  construct  a  burial  vault,^ 
was  strictly  executorial,  and  upon  the  accompllsbment  of  these  purposes  the 
property  was  given  'upon  the  further  trust'  to  divide  the  residue,  etc.  The 
duty  of  division  Into  shares,  and  to  receive  and  apply  the  income  of  the  sev- 
eral shares  to  the  use  of  the  beneficiaries,  respectively,  could  not  be  per* 
formed  until  the  residue  was  ascertained  by  an  accounting." 

In  Phoenix  v.  livingston  the  persons  chai^ged  with  the  admini» 
tration  of  the  estate  were,  as  in  this  case,  denominated  "executors 
of,  and  testamentary  trustees  under,"  the  will;  and,  in  the  opinion 
in  that  case.  Finch,  J.,  says  of  them: 

'They  were  first  to  act  as  executors  of  the  will,  and  then  as  trustees  under 
It  •  •  •  The  accounts  of  the  executors,  as  such,  were  settled,  and  there 
was  nothing  left  but  the  trust  estates  to  be  managed  for  the  beneflclorlea. 

*  *  *  We  think  It  was  a  proper  case  for  the  allowance  of  commissions 
to  the  same  persona,— first,  lu  the  character  of  enca^»^  and  then  of  tms- 
teos." 

In  the  Case  of  Crawford  (the  last  of  those  cited)  the  residuary 
estate  was  given  to  the  executors,  in  tmst,  with  authority  to  sell 
the  real  estate  and  to  divide  the  wh<de  into  spedfled  p&rta,  which 
were  to  be  kept  invested,  and  the  income  paid  to  the  beneficiaries 
named.  The  i»ovision  was  in  all  respects  material  to  this  inquiry, 
the  same  as  in  this  case;  and  in  that  case  the  court,  by  Feckham, 
J.,  said: 

"Lastly,  we  think  that  the  court  at  general  term  was  right  in  award- 
ing double  commissions.  As  executors.  It  was  their  duty  to  pay  the  debts 
of  the  deceased;  and  then  all  the  residue  of  the  property  which  was  not 
devised  or  bequeathed  to  others  was,  by  the  third  clause  of  the  testator's 
will,  given  to  the  executors.  In  tmst  toe  the  purposes  tber^  moitloDed. 

*  *  *  We  tidnk  that,  after  the  sale  of  the  land  and  the  pigment  of  debts, 
the  duties  of  the  executors  ended  by  the  payment  to  the  trustees  (them- 
selves) of  the  32  parts  into  which  the  estate  directed  to  be  paid  over  to 
them  was  to  be  divided.  From  that  time  the  duties  of  the  trustees  com- 
menced, and  they  were  to  invest  In  their  names,  as  trustees,  the  five,  eight, 
and  nineteen  parts,  respectively,  In  accordance  with  the  directions  of  the 
will;  and  at  the  death  of  the  testator's  daughters  the  trust  estate  Is  to  be 
paid  by  them  as  trustees,  and  not  as  executors.  This  gives  them  the  right  to 
double  commissions." 

It  seems  to  us  that  the  case  in  hand  is  quite  as  cleariy  one  in  wliicb 
the  duties  and  functions  of  executors  are  distinct  and  separate 
from  those  of  trustees,  as  either  of  tiie  cases  cited,  in  which  the 
rule  of  separation  was  aj^ed,  and  double  commissions  allowed. 
The  decree  of  the  surrogate  should  be  modified  so  as  to  provide  for 
the  dUcharge  of  the  executors,  as  such,  upon  the  settlement  and 
allowance  of  their  account,  the  transfer  to  themselves,  as  trustees. 
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of  the  entire  residne  of  the  estate  appearing  npon  the  accotint  as 
settled,  and  the  allowance  to  them  of  the  usual  commlsaionB  for 
receiving  and  paying  out  as  executors,  and  for  receiving  as  trus- 
tees. So  ordered,  and  the  case  remitted  to  the  surrogate's  court 
of  Erie  county,  with  directions  to  enter  a  decree  modified  as  here 
indicated.    AU  concur. 


<77  Hun,  71.) 

CHACE  T.  KEltR  SAUT  OO. 
(Supreme  Oonrt,  General  Term,  VUth  D^Murbmnt   Apcfi  12,  1804.) 

AfFBAIi— WbiqhT  or  BVZDBROX. 

A  flndlng  tbat  the  use  made  by  defendant  of  the  water  In  a  stream  did 
mt  materially  dimlalsh  the  natural  flow  of  the  water  will  not  be  disturbed 
on  appeal  where  there  is  evidence  to  sustain  It. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Martin  D.  Chace  against  the  Kerr  Salt  Company  for 
an  injunction.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.  AfBrmed. 

Argued  before  DWIOHT,  F.  J,  and  LEWIB,  HAIOHT,  and 
BRADLEY,  JJ. 

G.  D.  Newton,  for  appellant. 
N.  Morey,  for  respondent 

DWIQHT,  P.  J.  The  action  was  for  a  perpetual  injunction 
to  restrain  the  defendant  from  maintaining  a  certain  dam  or 
obstruction  to  the  waters  of  AUen*s  creek,  in  the  town  of  Gaines- 
ville, in  Wyoming  county,  and  from  diverting  the  waters  Of  said 
stream  from  their  natural  channel,  and  from  doing  any  act  by 
which  those  waters  shall  be  prevented  from  flowing  in  their  nat- 
ural channel  to  the  plaintiffs  mill.  The  plaintiif  is  the  owner  of 
41  small  gristmill,  situated  on  Allen's  creek,  in  the  town  of  War- 
saw. The  defendant's  salt  works  are  situated  in  Uie  town  of 
<3ainesTiIle,  higher  up  on  the  same  stream.  There  are,  under  the 
surface  of  the  earth  at  that  point,  immense  deposits  of  rock  salt, 
in  strata  of  from  16  to  60  feet  thick,  and  at  the  depth  of  more  than 
2,000  feet  These  are  the  sources  of  the  defendant's  supply  of 
raw  material,  and  the  means  employed  in  raising  it  to  the  sur- 
face is  the  forcing  of  fresh  water  down  to  the  deposit  through 
weUs  bored  for  the  purpose,  and  pumping  it  out  again  when  sat- 
urated with  salt  The  brine  thus  obtained  is  evaporated  in  pans 
heated  by  steam,  and  the  motive  power  of  the  entire  works  is 
derived  from  steam,  all  of  which  is  produced  from  the  water  of  the 
«reek.  Th^ie  are  the  several  us^  which  are  made  of  the  water 
•of  Allen's  creek  as  it  passes  through  the  premises  of  the  defend- 
ant, of  which  the  plaintiff  complaihs;  and  it  is  contended  on  the 
part  of  the  plaintiff  that  by  such  uses  the  water  of  the  creek  has 
been  sensib^  and  materially  diminished  in  its  flow  to  and  upon 
the  premises  of  Hie  plaintiff,  to  the  prejudice  of  his  rights  as  a 
riparian  proprietor,  and  to  his  loss  and  damage.  If  these  facts 
were  established,  a  question  might  possibly  arhe  whether,  under 
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all  the  circumstances  of  tlie  case, — in  view  of  the  character  and 
importance  of  the  enterprise  in  which  the  defendant  is  engaged, 
and  of  the  fact  that  none  of  the  water  of  the  stream  is  diverted 
faito  other  chann^  or  in  any  manner  carried  away  for  use  else- 
where than  upon  the  premises  through  which  it  naturally  flows, — 
the  use  made  of  the  water  by  the  defendant  is  not  a  reasonable  use, 
and  whether  the  loss  of  water  to  the  plaintiff  is  not  damnum  absque 
injuria.  But  the  referee  has  refused  to  find  that  any  such  effect 
as  that  complained  of  results  to  the  stream  from  the  use  made  of  the 
water  by  the  defendant,  and  he  has  found  as  follows: 

'^t  Is  not  proven  that  In  and  by  such  use  tiie  defendant  has  perceptlbly 
or  materially  diminished  the  natural  flow  of  the  waters  of  said  creek  as  the 
same  were  wont  to  flow  throogh  or  past  the  plaintiff's  premises,  or  the  mo- 
tive power  in  use  by  him  for  tbe  operation  of  his  said  mill,  or  tbat  the  de- 
fendant In  such  use  has  in  any  manner  unlawfully  divorted  the  watos  of 
said  stream,  to  the  injury  or  prejudice  of  the  plaintUF." 

Of  course,  this  finding  is  conclnsire  against  the  plaintiffs  case, 
and  leaves  no  further  question  open  for  discussion,  if  it  is  to  be  sus- 
tained, and  a  careful  review  of  the  evidence  satisftes  as  that  it 
cannot  be  set  aside.  We  think  that  the  further  finding  of  tiie 
referee  to  the  effect  that  substantially  all  the  water  which  Is  with- 
drawn ivom  the  stream  on  the  premises  of  the  defendant  is  re- 
turned to  the  stream  on  the  same  premises  is  well  supported 
by  the  evidence.  As  the  referee  remarks  in  the  brief  memo- 
randum of  his  views  of  the  case,  the  direct  evidence  on  the  part  of 
the  plaintiff  of  a  diminished  flow  of  water  to  his  mill,  caused  by 
the  use  of  the  water  above  by  the  defendant,  is  of  a  very  indefinite- 
and  unsatisfactory  character,  and  the  plaintiff  is  forced  to  rdy 
mainly,  in  support  of  his  allegation,  upon  the  argument  that  there 
must  be  a  considerable  waste  of  water  in  the  processes  to  which 
it  is  subjected  on  the  defendant's  premises.  But  we  Ihink  thi» 
inference  is  not  necessarily  to  be  drawn  from  the  facts  estab- 
lished. It  is  undisputed  that  all  the  water  withdrawn  ttom  the 
stream  by  the  defendant  is  either  converted  into  steam  in  the 
boilers,  or  evaporated  in  the  process  of  making  salt;  and  we  think 
that  the  conclusion  of  the  referee  is  well  founded  that  substan- 
tially all  the  steam  and  vapor  of  water  thus  produced  is  recon- 
densed  on  the  premises,  and  either  directly  conducted  or,  in  obe- 
dience to  natural  laws,  finds  its  way  back  into  the  stream  before 
the  premises  of  the  plaintiff  are  readied.  We  think  the  judgment 
appealed  from  must  be  affirmed,  with  costs.  So  ordered.  All 
concur. 


(Supreme  Court,  General  Term,  Fifth  Department   April  12,  1894.) 

Bktivaii  ov  AcnoHB— Dbniai.  for  Lachbb. 

A  motion  by  plaintiff  to  contiuue  an  action  In  the  name  of  defendant's 
administratrix  will  be  denied  where  no  proceedings  were  had  in  tbe  ac- 
tion tor  a  year  before  defendant's  death,  notice  of  motion  to  conHnue  the 
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action  was  not  given  until  a  year  after  the  appc^ntment  of  defendant's 
administratrix,  and  tlie  motion  was  not  urged  until  a  year  and  a  half 
later,  and  In  the  mean  time  material  wltnessea  for  defendant  had  died. 

Appeal  from  Ghautanqua  count?  court. 

Action  by  Au^stine  Wright  against  George  W.  Chase.  From 
an  order  denying  a  motion  to  continue  the  action  in  the  name  of 
the  administratrix  of  defendant,  who  died  during  the  pendency  of 
the  action,  plaintiff  appeals.  AflBrmed. 

Argued  b^ore  DWiaHT,  F.  J.,  and  LEWIB,  HAIGHT,  and 
BBADLET,  JJ. 

W.  B.  Hooker,  for  appellant. 
A.  B.  Moore,  for  respondent 

DWIOHT,  P.  J.  The  motion  was  denied  on  the  ground  of 
laches.  The  action,  which  was  a  common-law  action  on  contract, 
was  commenced  in  September,  1888.  The  answer  pleaded  a  denial 
and  a  counterclaim,  and  issue  was  finally  joined  by  the  service  of  a 
reply  in  November,  1888.  It  was  noticed  for  trial  by  both  par- 
ties for  the  term  of  the  court  hdd  in  the  following  February,  and 
was  on  the  calendar  of  that  term,  but  went  over  by  consent  From 
tiiat  time  no  step  in  the  action  was  taken  by  either  party  until 
more  than  a  year  after  the  death  of  the  defendant,  whldi  occurred 
in  October,  1890;  and  In  November  of  the  same  year  his  widow 
was  appointed  administratrix  of  his  estate.  On  the  5th  day  of 
November  of  the  next  year,  1891,  the  plaintiff  gave  notice  of  a  mo- 
tion to  continue  the  action  in  the  name  of  the  administratrix,  but 
that  motion  was  allowed  to  go  down,  and  no  further  step  of  any 
kind  was  taken  in  the  action  until  May,  1893,  when  the  motion  was 
renews,  and  the  order  made  from  which  this  appeal  was  taken. 
The  oppodng  afKdavit  of  the  administratrix  shows  that,  as  was  to 
have  been  expected,  the  defendant  was  the  most  important  witness 
in  his  own  b^ialf,  both  to  meet  the  evidence  which  might  be  given 
to  e^blish  the  claim  on  the  part  of  the  plaintiff,  which  was  for 
nnliquidated  damages  for  the  alleged  breach  of  an  alleged  oral 
contract  between  the  parties,  as  well  as  to  establish  the  counter- 
claim alleged  on  his  own  part;  and  in  addition  to  the  fact  of  the 
death  of  the  defendant  more  than  two  years  after  the  action  was 
cominCTiced,  the  same  EifQdavit  showed  that  another  important  wit- 
ness for  the  defense  had  died  before  the  motion  for  a  continuance 
of  the  action  was  renewed,  and  that  if  other  witnesses  were  living, 
by  whom  any  of  th.e  facts  material  to  the  defense  could  be  estab- 
lished, they  had  become  scattered,  and  the  administratrix  was  ig- 
norant of  their  whereabouts.  On  the  other  band,  facts  were  stated 
in  the  moving  affidavits  which  tended  in  some  degree  to  excuse  the 
apparent  laches  on  the  part  of  the  plaintiff  in  not  bringing  the  ac- 
tion to  trial  during  the  lifetime  of  the  defendant  and  in  not  mov- 
ing promptly  for  its  continuance  after  his  death.  Upon  all  the 
facts  thus  appearing,  the  motion  to  continue  the  action  was  one 
addressed  to  the  discretion  of  the  county  court.  That  such  a  dis- 
cretion existed,  notwithstanding  the  apparently  mandatory  Ian- 
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guagb  of  the  atatate  which  providefl  for  the  continaaBce  of  an 
action  In  which  the  cause  of  action  snrrlTes  the  d^th  of  a  party 
(Code  Civ.  Proc.  §  757),  is  not  to  be  questioned,  under  the  authority 
of  such  cases  as  Colt  v.  Campbell,  82  N.  Y.  509;  Lyon  v.  Park,  111 
N.  Y.  350,  18  N.  E.  863;  and  Duffy  v.  Duffy,  117  N.  Y.  647,  23  N. 
E.  119.  So  that,  if  the  order  had  been  made  by  a  special  tenn  of 
this  conrt,  we  should  hare  been  called  upon  by  this  appeal  to  reTiew 
the  exercise  of  that  discretion,  and  determine  whether  it  has  been 
properly  ezercised  in  the  particular  case.  Bat  such,  we  bdiere, 
is  not  the  duty  or  privilege  of  this  court  in  the  case  of  a  discretion 
exercised  by  the  county  court  So  it  was  held  in  this  court  in 
the  case  of  Tucker  Pfau,  70  Hun,  59,  23  N.  Y.  Bupp.  953,  and 
such  is  the  doctrine  of  the  court  of  appeals  in  Wavel  r.  Wiles,  24 
N.  Y.  635,  and  Reilley  v.  Canal  Co,  102  N.  Y.  383,  386,  7  N.  E. 
4^.  In  the  latter  case  the  court,  in  an  opinion  by  Bapallo,  J., 
says:  ''The  general  rule  is  well  settled  that  the  decisions  of  one 
court,  resting  in  discretion,  are  not  reviewable  in  another,  unless 
such  review  is  specially  authorised  by  law."  There  Is  neither  gen- 
eral nor  spedal  authority  for  such  review  in  this  case,  and  for  that 
reason,  if  for  no  other,  the  order  appealed  from  mnst  be  affirmed, 
8o  ordered,  without  costs  of  this  appeal  to  either  party.  All  con- 

<77  Hun,  87.) 

SHAW  T.  OUTWATER  et  sL 

(Supreme  Oonrt,  General  Term,  Fifth  Department   AprH  12.  1894^ 

Hbgotiablb  Ikbtrumbnto— Bona  Fide  Hoi^dbr. 

In  an  actlcm  on  a  promissory  note  It  appeared  that  plalntlfl  had  pur- 
chased oats  from  a  seed  company  at  a  high  ifflce,  and  had  given  his  note 
therefiv  unAet  an  agreement  that  the  company  would  edl  for  him  the 
next  year  twice  the  quantity  of  oats  at  the  same  price,  which  It  did  to  one  C 
under  an  agreement  similar  to  that  made  with  plaintiff,  and  the  next 
year  sold  C's  oats  to  defendant  under  the  same  agreement,  taking  notes 
for  the  price  in  each  case,  payable  to  plalntlflC  and  C,  respectively.  Plain- 
tiff paid  his  note  to  the  seed  company,  and  O.  settled  with  plaintl^  by 
Indorsing  orer  defendant's  note  and  paying  the  dlfCerence  between  It  and 
his  own  note  to  plaintiff.  Defendant  bad  the  same  knowledge  of  the  gen- 
eral nature  of  the  business  when  he  gave  his  note  as  plaintiff  had  when 
be  received  it    Hdd,  that  plaintiff  was  entitled  to  recover. 

Action  by  David  Shaw  against  Oliver  F.  Outwater  and  Abel 
Grossman  on  a  note.  Plaintiff  moves  for  a  new  trial  on  a  case 
and  exceptions  ordered  to  be  heard  in  the  first  instance  at  gen- 
eral term,  after  a  verdict  for  defendants  directed  by  the  court  at 
Niagara  circuit  Granted. 

Argued  before  DWIOHT,  P.  and  I^BWIS,  HAIGHT,  and 
BRABLEY,  JJ. 

n.  p.  Brong,  for  the  motion. 
Q.  G.  T.  Paricer,  opposed. 

DWEGHT,  P.  J.    The  action  was  against  the  maker  and  In- 

doreer  of  a  promissory  note  for  f  100  given  for  "seed  grain."  The 
case  is  one  of  a  class  familiar  to  the  courts,  but  presents  some  novel 
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features,  which  complicate  the  narratire,  if  they  do  not  materially 
affect  the  dbpoaition  of  the  case.  All  the  parties  to  this  action, 
sncceBsirely,  yielded  to  the  seductive  inducements  of  a  scheme  in. 
all  respects  similar  to  that  known  as  the  "Bohemian  Oat  Swindle." 
The  pretwded  corporation  at  the  bottom  of  the  scheme  in  this 
case  was  lotroduced  by  its  agents  aa  the  ''Pennsylvania  Seed  Com- 
pany, Limited."  The  agents  of  the  scheme  sold  oats  for  seed  at  |15 
a  bushel,  and  gave  what  purported  to  be  a  '^nd"  ot  the  company, 
by  which  it  agreed  to  sell  for  the  purchaser,  the  next  year,  double  the 
quantity  of  oats  sold  to  htm,  at  the  same  price  per  bushel  which  he 
paid,  less  33^  per  cent,  commissions;  he  to  receive  his  pay  in  the  notes, 
presiunably,  of  the  purchasers  of  his  product  The  operation  in 
this  case  began  with  the  plaintiff.  In  the  fall  of  1887,  he,  in  com- 
pany with  another  man,  bought  20  bushels  of  the  seed  oats,  and 
gave  their  note  tor  f300,  which  th^  paid  when  it  became  due. 
Their  product,  or  a  portion  of  it,  was  sold  the  next  fall  (1888),  by 
the  agents  of  the  scheme,  to  the  defendant  Grossman,  on  the  same 
terms;  and  the  plaintifl  received,  as  his  share  of  the  proceeds 
of  the  transaction,  Crossman's  note  for  $200.  In  the  fall  of  1889, 
10  bushels  of  Grossman's  product  were  sold  to  the  defendant  Out- 
water,  and  Grossman  received  therefor  Cutwater's  note  for  |100, 
which  is  the  note  in  suit.  When  Grossman's  note,  hdd  by  the 
plaintiff,  was  about  to  become  due,  he  proposed  to  take  it  up  if  the 
plaintiff  would  accept  another  man's  note  in  part  pc^ment;  and 
he  offered  the  plaintiff  his  choice  of  two  notes  of  f  100  each,  one 
of  which  was  Ontwater's.  The  plaintiff  consented  to  accept  the 
latter  if  Grossman  would  indorse  it,  which  he  did,  and  delivered 
it  to  the  plaintiff,  and  paid  the  balance  of  his  own  note  in  money, 
and  took  it  up.  Both  the  defendants  seek  to  defend  on  the  ground 
of  want  of  consideration  for  their  respective  contracts,  that  thc»e 
contracts  were  procured  by  fraud,  and  that  they  were  contrary  to 
public  policy.  In  addition  to  the  facts  above  briefly  recited,  the 
testtmony  on  the  part  of  the  defendants  tended  to  show  thai  the 
4^entB  oi  the  ach^e,  when  the  oats  were  sold  to  them,  respectively, 
represented  the  Pennsylvania  Seed  Company,  Limited,  to  be  a  duly* 
Incorporated  company,  and  a  reliable  and  responsible  institutioD, 
and  that  those  representations  were  false  and  fraudulent;  but 
the  evidence  that  such  representations  were  made  to  the  defend- 
jmt  Cutwater  was  contradicted  by  the  agent  who  was  charged  with 
making  them. 

Upon  these  proofs  the  learned  judge  at  the  circuit  directed  a  ver^ 
diet  for  both  of  the  defendants.  We  think  the  defendants  were 
not  entitled  to  such  a  direction;  bat,  on  the  contrary,  that  the 
plaintiff  was  entitled  to  a  verdict  in  his  favor  against  both  of 
them.  The  proposition  that  the  contracts  In  question  were  void, 
as  against  public  policy,  is  negatived  by  the  decision  of  this  court 
in  the  case  of  Watson  v.  Blosscmi,  4  N.  T.  Bupp.  489.  The  de- 
fense of  want  of  consideration  evidently  fails  as  to  both  of  the 
defendants.  Cutwater  gave  the  note  for  seed  oats  which  he 
bought  with  a  speculative  intent,  and  Grossman  indorsed  the  note 
in  con8ideratjk>u  of  the  surrender  of  his  own  obligation  for  the 
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same  amonnt  It  Is  dear,  we  suppose,  that  Crosaman  could  hate- 
no  defense  to  the  note  on  the  ground  o^  its  invalidity  for  any  cause, 
since,  by  his  contract  of  indorsement,  he  himself  guarantied  ita 
validity,  as  well  as  its  payment  Erwin  v.  Downs,  15  N.  Y.  576;. 
Remsen  t.  Graves,  41  K.  Y.  475.  And  the  only  groun4  of  defense 
which  remained  to  Outwater,  ihe  maker,  was  that  the  note  wa» 
procured  from  him  by  fraudulent  representations,  vis.  as  to  the 
corporate  character  uid  responsibility  of  the  company  which  gave 
him  the  bond  upon  which  he  relied.  But  the  case  is  devoid  of  evi- 
deuce  to  show  that  the  plaintiff  had  any  knowledge  either  that 
such  representations  were  made  to  Outwater,  or  that  they  were 
false.  He  had  bought  his  seed  oats  two  years  before  of  the  same 
company,  upon  similar  aBBurances,  which  had  been  entirely  ful- 
filled. There  seems  to  be  no  ground  whatever,  in  the  evidence  be- 
fore us,  for  the  charge,  rather  freely  made  in  the  argument  of  coun- 
self  that  the  plaintiff  was  ^gaged  in  promoting  the  swindle  of  tiie- 
'*8eed-grain  business.**  On  the  contrary,  he  was,  as  Grossman  and 
Outwater  were,  a  purchaser  ot  seed  grain,  for  which  he  gave  hi» 
note  as  they  did,  and,  so  far  as  appears,  in  the  same  reliance  upon 
the  representations  and  covenants  of  the  seed-grain  company.  We 
find  no  difference  whatever  in  the  legal  or  moral  status  of  the  three, 
in  their  relations  to  the  scheme.  .AJl  of  them  understood  the  mode 
of  its  operation.  The  defendant  Outwater  himself  testifies  that  he 
knew  that,  in  order  that  he  should  pn^t  by  the  transaction,  it 
must  be  repeated  with  some  other  person.  He  knew  that  Gross- 
man had  gone  Into  the  scheme  the  previous  year,  and  that 
year  Grossman's  oats  were  sold  to  him,  and  that  his  note  was  to  go 
to  Grossman.  He  understood  that,  whereas  he  was  a  purchaser  of 
"seed  oats"  this  year,  he  was  to  be  a  seller  next  year,  and  his  only 
query  was  "where  the  thing  would  stop."  Unfortunately  for  his 
hopes,  it  stopped  too  soon  for  their  realization.  The  "company** 
went  out  of  business  the  winter  after  he  bought  his  seed,  and 
nobody  came  the  next  year  to  sell  his  product  at  f  15  a  bushel. 
This  was  the  risk  that  all  three  ran,  and  the  only  disadvantage  to 
Outwater  was  in  the  time  when  he  purchased.  His  defense  to  thi» 
action,  on  the  record  before  us,  fails  because  he  has  failed  to  show 
that  the  plaintiff  liad  any  knowledge  of  the  particular  fraud  per- 
petrated upon  him;  and,  so  far  as  appears,  he  had  the  same  knowl- 
edge of  the  general  nature  of  the  business  when  he  gave  the  note  as 
the  plaintiff  had  when  he  bought  it.  The  plaintiff's  motion  for  a 
new  trial  must  be  granted.  So  ordered,  with  costs  to  abide  the 
event.    All  concur. 

aT  Hun,  77.) 

HARKS  V.  ROCmBSTBB  BT.  CO. 

(Supreme  Oourt,  G«i^l  T»m,  Fifth  Departmoit.   April  12,  1894.) 

Hasteb  and  Servant — Employment  op  Assistant  by  Servant. 

Wbere  It  becomes  necessary  for  a  street-car  driver  to  employ  an  as- 
Blatant,  he  represents  the  street-car  company,  which  Is  tberefwe  liable  to 
Boch  asalBtant  tor  Injuries  resulting  from  t^e  driver's  negUseiice. 

Appeal  from  circuit  conrt,  Monroe  county. 
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Action  by  Haskell  H.  Marks,  an  infant,  by  Ms  guardian  ad  litem^ 
against  the  Bochester  Railway  Company,  for  personal  injuries. 
There  was  a  verdict  in  favor  of  plaintiff,  and  from  an  order  granting 
defendant's  motion  for  a  new  trial  on  the  minutes  of  the  conrt  plaln- 
tiflf  appeals.  Rerersed.   

Argued  before  DWIGHT,  P.     and  LEWIS  and  HAIGHT,  JJ. 

E.  Van  Voorhis,  for  appellant 
C.  J.  Blssell,  for  respondent 

■ 

DWIGHT,  P.  J.  The  action  was  to  recover  damages  for  a  bodily 
injury  sustained  by  the  plaintiff  when  engaged  in  assisting  one  of 
the  defendant's  drivers,  at  his  request,  in  the  management  of  his 
car.  It  was  one  of  the  small  cars,  drawn  by  one  horse,  and  ope- 
rated by  one  man.  Such  a  car  has  the  driver's  platform  and  a 
brake  on  one  end  only,  and  a  small  platform  at  the  other  end, 
with  steps,  for  the  entrance  and  exit  of  passengers.  It  is  intended 
to  be  drawn  only  in  one  direction,  and,  when  the  direction  is  re- 
versed, the  car  must  be  turned,  end  for  end,  by  means  of  a  turn- 
table. On  the  day  of  the  accident  in  question,  two  of  these  cars, 
running  in  opposite  directions,  on  a  single  track,  met,  by  the  mis- 
take of  one  or  both  of  the  drivers,  at  a  point  where  there  was  no 
turn-out,  and  it  became  necessary  that  one  of  the  care  should  be 
drawn  backward  to  some  point  where  the  other  might  pass  it 
But  when  one  of  these  cars  is  drawn  backward,  the  driver  of  the 
horse  is  separated  from  the  brake  by  the  length  of  the  car,  and  is 
powerless  to  control  its  motion.  The  situation  requires  an  as- 
sistant either  to  manage  the  brake  or  to  drive  the  horse.  In  this 
case  the  driver  called  upon  the  plaintiff,  a  boy  of  11  years  of  age, 
who  was  near  by,  cleaning  Know  from  his  father's  sidewalk,  to  drive 
for  him,  and,  having  hitched  his  horse  to  the  hind  end  of  the  car, 
gave  the  reins  to  the  plaintiff,  and  himself  took  the  brake  at  the 
other  end.  The  stan^ng  place  of  the  plaintiff,  as  he  drove,  was 
the  snuill  platform  before  mentioned,  not  intended  fbr  anybody  to 
stand  upon,  but  merely  a  landing  for  the  steps  on  either  aide.  It 
was  3  feet  4  inches  long,  crosswise  the  car,  and  1  foot  10  inches 
wide  from  the  end  of  the  car  outward.  It  was  protected,  on  its 
onter  side,  only  by  a  sheet  iron  "dash,"  in  front  of  the  door  of  the 
car,  about  20  inches  wide,  and  30  inches  high,  curved  on  the  top, 
and  surrounded  by  an  iron  rod  separated  2  or  3  inches  from 
ItB  edge.  This  rod  added  a  few  inches  to  the  width  of  the  guard, 
and  served  aa  a  hand  rod  by  which  passengers  might  aid  them- 
selves in  mounting  the  steps,  l^ere  was  nothing  interposed  be- 
tween the  bc^  and  steps  on  either  side,  and,  his  hands  being 
employed  with  the  reins,  he  could  hold  onto  the  car  only  by  the 
weight  of  his  body  inclined  against  the  dash.  The  body  of  the 
car  projected  nearly  two  feet,  on  each  side,  beyond  the  ends  of  the 
little  platform  on  which  he  stood,  and  the  steps  were  within  the 
lines  of  the  rails  of  the  track.  While  the  car  was  proceeding  in  this 
manner,  a  party  of  boys  of  the  neighborhood,  attracted,  no  doubt, 
by  the  novel  apparition  of  a  car  drawn  wrong  end  foremost,  and 
driven  by  a       of  their  acquaintance,  jumped  onto  the  platform 
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where  the  plaintifF  stood,  and  began  to  make  the  car  rock  by  jomp- 
Ing  up  and  down,  while  some  ^  them  went  biside  The  driver, 
from  his  platform  at  the  other  end,  haUooed  to  them  to  get  oft;  and 
made  a  feint  of  ruahing  at  them  through  the  car  to  drive  them  off. 
At  this,  those  of  them  who  were  within  the  car  scurried  out 
through  the  door,  in  front  of  which  the  plaintiff  stood,  and  all 
jmnped  off.  In  their  haete  they  jostled  the  plaintiff  off  the  narrow 
platform  onto  the  ground.  His  leg  was  caught  under  the  wheel, 
and  80  crushed,  at  the  knee,  as  to  render  an  amputation  necessary. 

On  the  trial  now  under  review,  the  defendant,  at  the  close  of 
the  plaintifTs  case,  moved  for  a  dismissal  d  the  complaint,  on  the 
fbllowing  grounds: 

(1)  That  there  was  no  evidence  that  the  defendant  was  guilty  of  any  neff- 
Ugence  which  occasioned  the  Injury  to  the  plaintiff.  (2)  That,  upon  the 
plaintifrs  own  evidence,  he  was  neither  a  paaaenger  nor  an  nnpIoyA,  but  a 
mere  Tolunteer,  and  the  defendant  owed  no  duty  to  the  plaintiff,  elthw  as 
a  passenger  or  aa  employe.  (8)  That  th&ee  was  no  evldencie  that  the  de- 
fendant's driver  had  any  authority,  express  or  Implied,  to  employ  the  plain- 
tiff to  do  anything  In  or  about  the  management  of  the  car  or  of  the  horse 
attached  thereto.  (4)  That,  assuming  that  the  platform  of  the  car  upon  whl^ 
the  plaintiff  stood  was  an  Imperfect  and  unsafe  place  for  him  to  stand, 
the  defect,  if  any,  was  open  and  visible,  and  the  plaintiff  assumed  any  risk 
there  might  be  In  standing  there  to  drive  voluntarily.  (5)  Assuming  that 
there  was  evidence  from  which  the  jury  might  find  that  ancdi  an  emergency 
existed  as  gave  the  driver  authority  to  employ  the  boy,  and  that  the  driver 
was  guilty  of  negligence  In  calling  to  the  boys  to  get  off  from  the  car  while 
It  was  in  motion,  then  the  negligence  from  which  the  plaintiff  suffered  was 
the  negligence  of  a  coservant,  and  the  plaintiff  could  not  recova*. 

The  court  denied  the  motion,  and  the  defendant's  counsel  duly 
excepted.  The  d^endant  introduced  no  evidence,  and  the  court 
submitted  the  case  to  the  Jury  as  presenting  the  two  questiona: 
First  Was  the  emergency  in  which  the  driver  found  himself  such 
as  to  render  it  proper  for  him  to  call  for  outside  aid?  And,  if  BOt 
second,  was  he  negligent  in  placing  so  young  a  boy  on  the  platform 
above  described,  to  perform  the  service  which  was  required  of 
him?  The  court  also  instructed  the  jury  that,  if  the  emergency 
did  call  for  the  employment  of  temporary  help,  the  driver,  in 
employing  such  help,  took  the  place  of  the  master,  and  his  negli- 
gence was  that  of  the  defendant  Under  this  instruction,  tiie 
plaintiff  was  entitled  to  a  verdict,  If  the  two  questions  sulmiitted 
were  answered  in  the  affirmative;  and  such  was  the  verdict  of  the 
jury.  Thereupon  the  defendant  moved  for  a  new  trial  on  the 
minutes,  and  the  court  granted  the  motion,  on  the  ground  that  it 
was  error  to  deny  the  motion  for  a  nonsuit.  While  we  do  not  find 
the  question  altogether  free  from  difficulty,  we  are  of  the  opinion 
that  the  learned  court  was  right  at  first;  that  the  motion  for  a 
nonsuit  was  properly  denied;  that  the  case  was  properly  submitted 
to  the  jury;  and  that  the  motion  for  a  new  trial  ou^t  not  to  have 
been  granted.  It  is  very  clear  that  the  plaintiff  was  not  a  vc^an- 
teer,  but  a  temporary  servant  of  the  defendant,  employed  as  sndi 
by  one  who  had  undoubted  authority  to  employ  assistance  when 
the  emergency  required.  Whether  such  was  the  emergency  in 
this  case  was  a  question  properly  submitted  to  the  Jury,  but,  if 
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the  answer  to  It  had  been  In  the  negative,  the  verdict  might  prop- 
&Aj  have  been  set  adde,  as  contrary  to  the  evidence.  It  is  mat- 
ter of  danoDstration  that  this  car  could  not  have  been  drawn 
backward,  with  safety  to  the  passengers  and  property  of  the  de- 
fendant, with  only  one  man  to  manage  both  the  horse  at  one  end 
and  the  brake  at  the  other  end  of  the  car.  Having  such  authority 
from  the  necessity  of  the  case,  the  driver,  in  exercising  it,  stood  in 
the  place  of  ihe  master,  and  charged  tlie  latter  with  the  conse* 
qnences  to  others  of  any  abase  of  discretion  or  nt'glect  of  duty  in 
its  exercise.  Beach,  Cont  Neg.  S  312;  Thomp^  :Neg.  1040;  Brad- 
ley T.  Bailnmd  Go,  62  N.  Y.  99. 

Such  being  the  effect  of  the  emergency  mentioned,  and  Its  ex.- 
Istence  in  this  case  being  established  by  the  verdict,  the  second 
question  submitted  to  the  jury  became  peKinent,  and  the  answer 
to  it  decisive  of  the  action.  We  think  the  question  was  properly 
submitted  to  the  jury,  and  that  the  verdict,  in  that  respect,  was 
well  supported  by  the  evidence.  The  little  platform  on  which  the 
boy  was  placed  was,  to  some  extent,  a  dangerous  place  for  anybody 
to  stand  upon  while  the  car  was  in  motion  backward,  tor  the  reason 
that  the  whole  structure,  including  the  steps,  was  within  the  line 
of  the  rails,  bo  that  if  he  slipped  or  stumbled,  or  by  any  jar  or 
shock  was  thrown  from  the  platform,  some  portion  of  his  body  or 
limbs  was  likely  to  come  in  front  of  the  wheels.  The  other  boys, 
who  seem  to  have  escaped  without  injury,  must  have  leaped  clear 
from  the  end  of  the  car.  It  was  the  duty  of  the  driver,  who,  acting 
in  the  place  of  the  master,  employed  the  plaintiff,  to  give  him  a 
reasonably  safe  place  in  which  to  render  the  service  required  of 
him;  and  we  think  it  was  a  qaestion  for  the  jury  whether  the  {dace 
in  which  he  was  pat  was  a  reasonably  safe  place  for  a  boy  of  his 
youth,  and  inexperience. 

But  there  is  another  aspect  of  the  case  in  which,  as  we  think,  tlie 
negligence  of  the  driver  was  still  more  apparent.  He  drove  the 
other  boys  off  the  car,  while  it  was  in  motion,  past  the  place  where 
the  plaintifF  stood,  at  tlie  imminent  hazard  of  jostling  him  from  his 
footing  on  the  narrow  platform;  and  this  is  precisely  what  did 
happen.  It  might  have  been  avoided  by  stopping  the  car  when  the 
boys  were  ordered  off.  If  what  he  did  in  this  respect  was  neg- 
Ugence  on  the  part  of  the  driver,  its  effect  to  charge  the  d^endant 
can  be  avoided  onl^  on  the  ground  which,  is  contended  for  by 
ihe  defendant,  viz.  Ijiat  the  driver  no  longer  stood  in  the  place  of 
the  master,  and  that  his  negligence  was  that  of  a  fellow  servant 
with  the  plaintiff.  But  this  ground  we  do  not  regard  as  tenable. 
We  think  that,  acting  in  the  place  of  the  master  when  he  employed 
the  plaintiff  for  the  temporary  service,  the  driver  continued  to 
hold  that  relation  to  the  master  daring  the  continuance  of  that 
temporary  employment,  and  that  the  defendant  is  chargeable  with 
the  driver's  negligence  while  that  relation  continued  to  exist  It 
is  nndoabtedly  true  that  the  plaintiff  was  sai  juris,  and  therefore 
chai^eable  with  any  negligence  on  his  own  part  which  contributed 
to  occasion  the  accident  in  question;  but  it  is  equally  true  that,  in 
jadging  the  acts  of  snch  a  .  boy,  the  law  does  not  hold  him  to  the 
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same  standard  of  prudence  and  good  judgment  as  if  he  were  a 
man  of  mature  years  and  experience.  But  the  doctrine  of  con- 
tributory negligence  has  no  application  in  this  case,  except  to 
chai^  the  plaintifF,  to  an  extent  limited  by  his  youth  and  inex- 
perience, with  an  assumptioa  of  whatever  risks  of  the  employment 
were  apparent  to  him  when  he  entered  upon  ib;  and  clearly  those 
risks  did  not  indade  the  danger  of  being  jostled  from  the  i^tform 
by  a  crowd  of  boys,  driven  from  the  car  while  it  was  in  motion. 

On  the  whole  case,  we  are  of  the  opinion  that  the  motion  for  a 
nonsuit  was  properly  denied;  that  it  was  proper  to  submit  the 
case  to  the  jury;  that  the  verdict  should  not  have  been  set  aside; 
and  that  the  order  granting  a  new  trial  should  be  reversed.  Order 
granting  a  new  trial  reversed,  with  costs,  and  jadgment  directed 
for  the  plaintiff  on  the  Verdict.    All  concur. 


<77  Hun.  306.) 

ROSSr  T.  STSWAKT  et  aL 

(Buimine  Oonrt,  Oimeiral  Term,  First  Department   AihII  13,  18M.) 

Etidehoe— Testikont  of  Experts. 

A  witness  who  occupied  a  part  of  plaintiff's  building  before  and  since 
the  erection  by  defendant  of  a  stmctmre  alleged  to  InterfMre  with  the 
light  and  air  may  testify  as  to  whether  the  light  was  diminished  by 
fendant's  structure. 

Appeal  from  special  term,  New  York  county. 

Action  by  Joseph  6.  Hose  against  Barid  Stewart  and  others,  trus- 
tees of  the  London  &  Lancashire  Fire  Insurance  Company.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed. 

This  action  was  begun  Decembw  26,  1890,  to  recover  &  Judgment  perpetuaV 
ly  restraining  the  defendants  from  erecUng  and  maintaining  in  a  yard 
structures  obstructing  ll^t  and  air  from  entering  plaintiff's  building  from 
said  yard.  On  the  13th  of  November,  1832,  Nathaniel  G.  Games  was  the 
owner  of  Nos.  42  and  44  Cedar  street,  and  of  Noe.  67  and  60  William  street, 
the  rears  of  which  lots  abutted.  No.  44  was  then  wholly  covered  by  a  biiclt 
store,  and  there  was  a  brlclc  store  on  No.  42  about  60  feet  deep  north  and 
south,  leaving  a  yard  about  30  feet  long  nwth  and  south,  and  about  2S  feet 
wide  east  and  west,  whldi  abutted  Nos.  57  and  69  William  street  on  the 
west.  At  this  date  Lynde  Catlln  owned  No.  40  Oedar  street,  which  was 
abutted  on  the  south  partly  by  Carnes'  William  street  property  and  partly 
by  said  yard.  November  13.  1832,  Games  and  Gatlin  mutual^  executed  a  con- 
tract (duly  recorded  November  13,  1832,  in  the  office  of  the  register  of  the 
city  and  county  of  New  York,  in  Book  259  of  Conveyances,  at  page  4tt), 
which  contains,  among  other  recitals  and  covenants,  the  following: 

"Whereas,  the  said  Lynde  Catlln  is  desirous  to  have  the  use  of  the  privy 
Id  the  yard  of  the  stores  of  the  said  Nathaniel  O.  Games  In  common  with  the 
tenants  of  the  nuTonndlng  stores,  and  also  to  use  and  enjoy  the  light  and 
air  appertaining  to  said  yard  for  his  said  store,  now  erecting  as  aforesaid, 
as  will  appear  by  the  map  hereto  annexed.  •  •  •  And  the  said  Natbanlel 
Q.  Carnes  does  hereby  give  and  grant  unto  the  said  Lynde  Catlln,  his  heirs 
and  assigns,  the  use,  benefit,  and  advantage  of  the  privy  In  the  yard  of  the 
stwes  of  the  said  Nathaniel  O.  Games  on  William  street  aforesaid,  in  com- 
mon with  the  tenants  of  the  surrounding  stores,  and  also  the  use,  benefit, 
and  enjoyment  of  light  and  air  for  the  said  store  of  the  said  Lynde  Catlln. 
so  far  as  the  same  in  common  belonjrs  and  appertains  to  the  yard  aforesaid. 
•  •  •  That  In  no  case,  or  under  any  pretense,  slmll  the  said  I^yndo  Catlln, 
his  htirs  or  asalgnst  be  deprived  of  the  use  or  privilege  of  access  to  and  use 
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of  tbe  privy  thwelo.  or  the  light  and  air,  as  contemplated  to  be  granted  to 
or  enjoyed  by  the  said  Lynde  Catlln,  bis  beira  or  asslguB.  •  *  *  And 
It  is  fnrtber  mutmlly  coTenanted  and  afrreed  by  and  between  tbe  parties  to 
these  presents  tbat  the  triangular  piece  of  gronnd  In  tbe  rear  of  tbe  lots  Nos. 
40  and  Cedar  street,  as  delineated  on  the  plan  or  map  hereunto  annexed, 
shall  forever  remain  open  for  light  and  air.  excepting  that  the  said  party  of 
the  second  part  (Catlln)  reserves  to  himself,  his  heirs,  administrators,  and 
assigns,  tbe  right  to  inclose  the  groand  belonging  to  him,  the  said  party  of 
the  second  part  (Catlln),  with  an  Iron  railing,  and  of  patting  st^  to  de- 
scend Into  tbe  yard  ft-om  tbe  first  or  principal  stwy  of  his  buildings  on  said 
lot.  No.  40  Cedar  street" 

The  ground  embraced  within  the  yard,  and  owned  by  Catlln.  was  a  small, 
triangular  piece,  containing  less  than  80  square  feet.  Tbe  plaintiff  has  ac- 
<]uired  No.  42  Cedar  street,  except  a  small  triangular  piece  on  tbe  southeast 
comer  of  that  lot.  forming  part  of  the  yard,  through  mesne  conveyances, 
subject  to  the  covenants  above  quoted,  and  tbe  defendants  have  acquired  Nos. 
ST  and  59  William  street,  through  mesne  conv^ances,  subject  to  said  core* 
nants.    The  court  found: 

"Ninth.  That  tbe  defendants,  prior  to  the  commencement  of  this  action, 
erected,  and  are  now  maintaining,  In  said  yard,  in  immediate  proxlndty  to  the 
rear  wall  of  the  building  on  the  premises  Nos.  S7  and  60  William  street,  an 
iron  cylinder  or  pipe  of  tbe  diametn  of  about  two  feet,  which  extends  from 
the  ground  In  said  yard  to  a  point  about  two  feet  above  the  top  of  the  rear 
wall  of  the  building  on  the  premises  Nos.  67  and  50  William  street,  a  height 
of  al>out  one  hundred  and  fifty  f3et;  and  tbat  the  defendants,  prior  to  the 
commencement  of  this  action,  also  erected  and  constructed,  and  are  now 
maintaining,  in  said  yard,  two  skylights,  or  ventilating  abafts,  one  of  which 
Is  seven  feet  eight  Inches  long  by  six  feet  five  inches  wide  and  four  feet 
fdx  Inches  in  height,  and  the  other  of  which  is  three  feet  seven  inches  long 
by  four  feet  wide  and  four  feet  five  inches  in  height  Tenth.  There  la  no 
erldenoe  that  the  said  Iron  cylinder  or  pipe,  or  said  skylights,  anbstantlally 
intofere  with  or  obstruct  the  use,  benefit,  or  enjoymmt  of  tbe  light  appw- 
talnlng  to  the  yard  in  the  rear  of  the  premises  Nos.  57  and  69  William  street 
for  tbe  premises  of  the  plaintiff.  No.  42  Cedar  street." 

The  court  found  the  following  conclusions  of  law,— the  first  and  second 
upon  the  plalntiCTs  request,  and  the  last  upon  the  request  of  the  defendants: 

"First.  That  the  plaintiff  at  the  time  of  the  commencement  of  this  action 
was,  and  still  Is,  entitled  to  tbe  use,  benefit,  and  enjoyment  of  the  light  and 
air  of  tbe  said  yard,  so  far  as  tbe  same  in  common  belonged  and  appertained 
to  the  said  premlaes  No.  42  Cedar  street,  in  tbe  city  of  New  York.  Second. 
Tbat  tbe  plaintiff  Is  entitled  to  the  use,  benefit,  and  enjoyment  of  the  light 
and  air  of  the  said  yard,  which  fell  In  and  upon  the  said  premises.  No.  42 
-Cedar  street,  as  said  light  and  air  had  existed  prior  to  the  erection  of  said 
cylinder  or  pipe  and  of  said  skylights." 

"The  defendants  are  entitled  to  Judgment  against  the  plaintiff  dismlaslng 
the  complaint  hweln  with  costs,  and  I  order  and  direct  Judgment  accord- 
ingly." 

The  plaintiff  has  not  excepted  to  tbe  ninth  finding,  but  has  to  tbe  tenth, 
and  by  six  requests  asked  in  various  forms  tbe  conrt  to  find  Ibe  converse  of 
the  tenth  finding,  which  requests  were  refused,  and  exceptions  filed.  The 
plaintiff  also  excepted  to  the  last  conclusion  of  law  above  quoted,  and  re- 
quested the  court  to  decide  that  tbe  plaintiff  was  entitled  to  tbe  Judgment 
prayed  for,  which  was  refused,  and  an  exception  filed. 

Argaed  before  VAN  BRmfT,  P.  J.,  and  0'BBI£2f  and  FOLLETT, 
JJ. 

J.  Tredwell  Bichards,  for  appelant. 
William  Allen  Butler,  for  respondenta 

FOIJiETT,  J.  The  qaeetions  raised  on  this  appeal  arise  on  the 
exceptions  filed  to  the  findings  and  refusals  to  find  facts,  and  the 
exceptions  to  the  conclusions  found  and  r^sed,  and  upon  the  e&- 
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ceptiona  taken  to  the  eicluaion  of  testimony  offered  by  the  plain- 
tiff. The  exceptions  to  the  facts  found  and  refused^  and  the  ex- 
ceptions to  the  conclusions  of  law  found  and  refused^  are  not  argued^ 
but  those  taken  to  the  exclusion  of  testimony  are  argued  and  relied 
on  as  grounds  for  a  reversal  of  the  judgment  and  for  a  new  trial. 
The  evidence  contained  in  the  record  sustains  the  facts  found  and 
the  condusions  of  law,  and  fuUj  justify  the  refusals  to  And  facts 
and  conclusions  requested  by  the  plaintiff.  The  only  questions 
remaining  to  be  con^deied  are  whether  the  testimony  offered  by  the 
plaintiff,  and  rejected  by  the  court  upon  the  defendants'  motion,  was 
relevant  to  the  issues,  and,  if  relevant  and  believable,  would  it  have 
justified  a  judgment  for  the  plaintiff?  Thomas  McMullin,  a  wit- 
ness called  and  sworn  in  behalf  of  the  plaintiff,  testified  that  he  was 
a  steel-plate  photographer  and  printer,  and  occupied  the  second 
and  fourth  floors  of  42  Cedar  street  QplaindfTs  premises)  before  and 
since  the  erection  of  the  stmctnrm  complained  of.    He  was  asked: 

Did  you  have  occasion,  after  that  pipe  was  pnt  op,  to  notice  the  relaOTe 
amount  of  the  Itgbt  you  received  after  It  was  put  up.  as  compared  with  what 
you  received  in  that  eosternmoat  window?  Bfr.  Butlw:  I  object  to  it,  as 
calling  for  a  condiulon  of  the  witness.  (OhJection  sostalned.  Bxceptirai.)  Q. 
Did  you  notice,  at  any  time  afto*  the  standing  pipe  was  put  up,  the  light 
which  comes  in  In  the  eastemmost  window  on  your  premises?  The  Witness: 
Ves.  Q.  What,  If  anything,  did  you  notice?  Mr.  Butler:  That  Is  objected  to. 
(Sustained.  Exception.)  Q.  Had  you  noticed  the  quantity  of  ll^t  which 
came  In  that  window  before  the  standing  pipe—the  smokestadc— in  the  rear 
of  67  and  59  William  street  was  put  up?  Mr.  Butler:  I  object  to  it,  on.  the 
ground  that  the  witness  has  no  means  of  determining.  He  Is  not  an  a.- 
petL  (Snstained.  E<xceptloa.)  Q.  State  whethtf,  after  the  arectloa  oi  tike 
stanfflng  pipe  in  the  rear  of  the  premises  Nob.  67  and  69  William  street,  you 
obserred  any  diminution  of  light  coming  In  your  eaatemmoet  windows.  If 
so,  state  to  the  court  how  much  the  diminution  was,  as  near  as  you  can. 
(Objected  to  on  the  same  ground.  Siutalned.  BxcepUon.)  Q.  8tate  any 
facts  In  regard  to  the  light  coming  In  those  windows  before  and  afto*  the 
erection  of  this  standing  pipe,  and  what  were  the  dlfEerntces.  Mr.  Bntler: 
We  object  to  it,  im  the  ground  ttiat  it  calls  for  certain  facts.  He  may  state 
what  the  facts  were  at  any  time  before  and  after.  For  him  to  determine 
whether  there  is  a  difference  is  objectionable.    (Sustained.  Bxcepti<HL)" 

Like  facts  were  offered  to  be  proved  by  this  witness  at  folios  123, 
126,  and  IBS,  and  by  John  M.  Ooonan  at  folios'99,  100,  101,  106,  107, 
and  108,  and  by  James  B.  Rose  at  folios  112  and  113,  which  were 
excluded  on  the  objection  of  the  defendants.  The  exclusion  of 
this  testimony  was  error.  The  vital  issue  of  fact  by  which  the 
rights  of  the  litigants  were  to  be  determined  was  whether  the  de- 
f^dant^  structures  deprived  the  plaintiff's  building  of  "the  light 
and  air  contemplated  to  be  granted  to  or  enjoyed  by  the  said  Lynde 
Gatlin,  his  heirs  and  assigns."  The  witness  McMullin  occupied 
part  of  the  plaintiff's  building  before  and  since  the  section  of  the 
structures  complained  of,  and  was  engaged  in  an  occupation  re- 
quiring light,  and  his  business  qualified  him  to  judge  of  the  quantity 
and  quality  of  light  received  from  the  court  yard  before  and  since 
the  erection  of  the  structures  objected  to.  It  is  not  necessary  that 
a  witn^s  should  be  a  scientific  expert,  capable  of  accurately  meas- 
uring the  quantity  of  light,  and  of  determining  by  scientific  pro- 
cesses its  quality,  to  qualify  him  to  testify  as  to  whether  leas  light» 
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and  of  a  poorer  quality,  was  enjoyed  after  a  certain  event.  The 
judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


(77  Hun,  215.) 

SIN8UEIMEB  et  aL  T.  UNITED  6ARHEXT  WORKERS  OF  AMERICA. 

et  al. 

(Supreme  Court,  General  Term,  First  Department   April  13,  ISM.) 

fiuuNCTioN— Inducing  Withdrawal  or  (^ustou. 

A  trade  union  against  wbose  members  plaintiff  discriminates  In  employ- 
lag  labor  will  not  be  enjoined  from  sendlnfi;  circulars  to  plnlntllTs  cus- 
tomers to  Induce  tbem  to  withdraw  flielr  cdstom  from  jOiUntlfrs  as  long 
am  such  discrimination  continues,  wbere  defendants  are  not  guilty  of  any 
Ttolenoe  or  injury  to  propoljr  or  Intlmldatton.  26  N.  T.  Snpp.  162,  re- 
vised. 

Appeal  from  special  term,  New  York  county. 

Action  by  licopold  Sinsheimer  and  others  against  the  United 
Garment  Workers  of  America  and  others  to  restrsdn  defendants 
from  Interfering  wltli  plaintiiEi^  busineas.  Frcnn  an  order  grant- 
12^  an  injunction  pendente  lite  (26  N.  Y.  Supp.  162),  defendants 
appeaL  -Beversed. 

Argued  b^ore  VAN  BRUNT,  P.  and  aBBIEN  and  FOL- 
LETT,  JJ, 

A  L.  Fronune^  for  appellants. 
Wm.  N.  Odien,  for  respondents. 

VAN  BBUNT,  P.  J.  It  is  exceedingly  difHcnlt  to  determine  what 
the  precise  facts  are,  from  an  examination  of  the  papers  submitted 
upon  this  appeaL  The  complaint  and  affidavits  upon  the  part  of 
the  plaintiffs  contain  allegations,  as  of  the  personal  knowledge  of 
the  party  verifying  the  same,  of  which  it  is  apparent  that  such 
party  could  not  have  had  such  knowledge.  The  affidavits  also 
contain  allegations  of  conclusions  drawn  from  letters  which  aie 
not  produced,  which  method  of  allegation  has  been  often  enongli 
condemned.  The  affidavits  and  answer  ot  the  d^endants  are  sub- 
ject, largely,  to  the  same  criticism.  What  the  tme  facts  are,  in 
reference  to  the  claims  of  the  two  parties  to  this  action  can  only 
be  established  upon  the  trial  of  the  issues  involved,  when  asser- 
tions without  knowledge  can  be  sifted  from  the  case,  and  con- 
clusions reached  based  upon  legal  testimony. 

The  main  facts,  in  reference  to  which  there  seems  to  be  sufficiency 
of  legal  proof,  are  that  the  plaintiffs  formed  part  of  a  combination 
of  clothing  manufacturers,  having  for  its  ostensible  object  protec- 
tion from  unjust  claims  upon  the  part  of  their  operatives,  with  a 
secret  purpose  to  break  down,  if  possible,  any  organization  made  by 
operatives  for  the  purpose  of  advancing  wages,  and  protecting 
themselves  in  their  employment.  The  defendant,  upon  the  other 
hand,  is  a  combination  of  operatives  associated  together  for  the 
purpose  of  protection  against  the  exactions  of  employers,  the  ad- 
vancement of  their  wages,  and  the  compelling  of  emplovment 
v.28N.Y.B.no.4— 21 
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of  only  thoae  persons  who  belong  to  tbeir  association.  Natnrally, 
the  interests  and  purposes  of  these  two  associations  lead  to  con- 
test and  strife.  I  know  of  no  law  which  prevents  combinations 
either  for  the  assertion  of  rights  or  protection  against  wrongs,  as 
long  aa  the  acts  of  snch  aasociateB  do  not  infringe  upon  the  pcovi- 
sions  of  law. 

Various  differences  had  arisen  between  the  plaintiff  and  the  de- 
fendants; negotiations  were  had;  claims  of  bad  faith  npon  both 
sides  were  advanced;  and  the  result  was  the  issuance  of  circulars 
by  the  defendants,  some  time  prior  to  tiie  commencement  of  this 
action,  to  tradesmen  in  other  cities,  complaining  of  their  treatment 
by  the  plaintiffs  and  others,  and  substantially  asking  that  they 
dlscontinne  trading  with  them  as  long  as  this  condition  of  affairs 
existed.  And  finally,  in  March,  1893,  the  Clothing  Manufacturers 
adopted  a  resolution  (claiming  bad  faith  upon  the  part  of  the  oi>era- 
lives,  and  that  a  strike  had  been  ordered  in  the  shop  of  one  of 
the  members  of  the  association)  that,  unless  the  operatives  receded 
from  their  position,  all  perBona  in  tiieir  employ,  belonging  to  the 
association  of  operatives,  should  be  discharged.  An  action  was 
subsequently  commenced  by  the  members  of  the  Clothing  Manufac- 
turers' Association,  collectively,  against  the  defendants,  for  the 
relief  prayed  for  in  this  action,  which  was  denied,  and  a  motion 
made  for  an  injunction  upon  the  ground  of  misjoinder  of  partiea 
Thereupon,  in  April,  this  action  was  commenced,  and  a  motion  for 
an  injunction  argued  in  June,  and  decided  in  November.  I  fail 
to  see  how  the  injunction  in  tills  action  can  be  sustained.  There 
is  no  proof  of  any  acts  of  violence  upon  the  part  of  the  defendants, 
or  of  any  injury  to  property,  or  of  any  threats  or  inthi^datioa.  At 
liest,  the  drddars  were  but  one  of  the  instruments  used  by  the 
defendants  in  their  contest  with  the  association  of  which  the 
plaintiffs  were  members.  It  was  a  pursuing  of  precisely  the  same 
course  against  the  Manufacturera'  Association  as  the  Manufactur- 
ers' Association  were  urging  against  them.  The  Manufacturers* 
Association  claimed  the  right  that  their  members  should  dischat^ge 
from  their  employ  all  persons  connected  with  the  defendants  asso- 
ciation, unless  Ihey  receded  from  certain  demands  made  npon  <me 
of  their  members.  The  defendants  notified  persons  engaged  in  the 
trade  of  the  controversies  which  were  existing,  and  virtually  re- 
quested such  persons  not  to  deal  with  the  plaintiffs'  firm  unless 
such  differences  could  be  adjusted.  I  fail  to  see  that  there  is 
any  infringement  of  any  provision  of  law  in  the  issuance  <rf  such  a 
circular. 

It  is  further  to  be  observed  that  at  the  time  of  the  argument  of 
this  motion,  and  subsequent  to  the  beginning  of  the  action,  it  would 
appear  that  the  differences  between  the  plaintiffs  and  the  defmd- 

ants  had  been  adjusted,  and  an  agreement  entered  into;  and  there 
is  no  proof  that  any  of  the  circulars  affecting  the  plaintiffs'  firm 
were  issued  by  the  defendants  for  some  time  prior  to -the  commence- 
ment of  this  action,  and  the  intention  to  issue  such  circular  Is 
expressly  denied.    It  is  true  that,  in  one  of  the  affidavits  read  upon 
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the  part  of  the  plaintiffs,  it  is  said  that  certain  circnlars  were  dis- 
tributed throngh  the  mails  as  late  as  the  27th  of  Hay,  1893.  Bnt 
it  is  not  claimed  that  any  of  these  circnlars  were  issued  in  respect 
to  the  plaintiffs'  firm,  nor  is  there  any  legal  evidence  that  any  such 
circulars  were  distributed  at  all.  It  is,  at  most,  hearsay,  and  there 
is  no  reason  whatever  given  for  the  failure  to  produce  the  affidavit 
of  some  person  who  had  personal  knowledge  of  the  facts.  And,  as 
already  observed,  this  seems  to  be  a  feature  which  characterizes 
all  the  papers  upon  this  application.  It  seems  to  me  obvious  that 
the  Clothing  Manufacturers  had  the  right  to  lock  out  all  operatives 
connected  with  the  defendants'  association,  because  of  demands, 
which  they  considered  unjust,  made  by  the  defendants  upon  one  of 
their  number,  and  that  the  defendants  had  an  equal  right  to  en- 
deavor to  x>er8uade  those  who  had  been  accustomed  to  deal  with 
members  of  the  Manufacturers*  Association  to  discontinue  their 
trade.  It  is  a  familiar  principle  in  equity  that  the  plaintiff  mtiat 
come  into  court  with  clean  hands.  Under  the  circumstances  dis- 
closed by  the  papers  in  this  case,  if  the  defendants  were  guilty  of  any 
violation  of  law,  the  jdaintiffs  were  certainly  equally  implicated;  and, 
under  this  condition  of  affairs,  It  la  difficult  to  see  how  they  would 
have  a  right  to  the  intervention  of  a  court  of  equity.  In  dealing 
with  qu^tions  of  tiiis  nature,  the  court  should  be  studious  to  see 
that  the  rights  of  all  parties  are  protected,  and  that  the  forms  of 
law  should  not  be  permitted  to  be  used  on  behalf  of  one  party, 
against  another,  when  the  party  seeking  the  intervention  of  the 
court  has  been  endeavoring  to  secure  his  ends  by  means  similar 
to  those  which  he  seeks  to  enjoin  on  the  part  of  his  antagonist 
Upon  the  whole  case,  therefore,  I  am  of  the  opinion  that  the  in- 
junction should  not  have  been  granted;  and  the  order  appealed 
from  should  be  reversed,  with  |lO  coste  and  disbursements,  and 
the  motion  denied,  with  |10  costs. 

FOLLETT,  J.,  concurs. 

O'BRIEN,  J.  I  concur  In  the  result.  The  assertion  of  a  right, 
or  the  attempt  to  redress  a  wrong,  on  the  part  of  either  employer 
or  employ^  is  legal  and  proper.  When  the  means  employed,  how- 
ever, are  unlawful,  the  courts  will  intervene.  If  the  plaintiffs 
here  can  show  that,  while  legally  asserting  their  rights  as  em- 
ployers, their  business  has  been  unlawfully  Interfered  with  by  the 
defendants,  to  an  extent  entailing  grievous  and  irreparable  injury, 
then  I  think  there  would  be  presented  a  case  wherein  the  court  could, 
by  injunction,  restrain  the  unlawful  means  employed.  From  the  affi- 
davits used  upon  the  motion,  I  do  not  think  that  either  of  these 
propositions  sufficiently  appears,  to  justify  an  injunction  during 
the  pendency  of  the  action.  That  the  plaintiffs  were  entirely  with- 
out fault  is  by  no  means  made  evident  Nor,  at  the  time  the  in- 
junction was  granted,  was  the  threatened  injury  serious.  The  de- 
fendants having  denied  under  oath  any  Intention  to  issue  any  more 
circulars,  and  none  having  been  issued  since  those  complained  of  in 
the  prior  action,  there  was  little,  if  any,  necessity  for  a  preliminary 
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injunction;  and  no  injiutice  would  have  resulted  If  tiie  questions  at 
iBBue  had  been  reserved  until  the  trial.  Without  expreasiuK  an 
opinion,  therefore,  as  to  whether,  upon  the  facta  here  alleged,  an 
injunction  could  or  could  not  issue,  I  am  of  opinion  that,  upon 
the  evidence  on  which  the  motion  waa  made,  the  preliminaiy  in- 
junction should  not  hare  been  granted;  and  I  concur,  therefore, 
in  the  reversal. 


(77  Bun.  241.) 

MATOB,  Bra.  OF  GITT  OF  NEW  YOBK  T.  BRADT  et  aL 

(Supreme  Court,  General  Term,  Flrat  Department   April  13,  ISM.) 

[XDEHnirnNO  Bond— Aoainst  Action  fob  Fbbsohal  Ihjuiubs. 

Where  a  dty,  which  has  paid  a  Judgment  recoTcred  against  It  for  per* 
•onal  iDjurtee  caused  by  an  obHtraetlon  left  In  a  street  where  work  was  be* 
lug  done  by  a  contractor,  sues  on  the  contractcw's  bond  (or  ludonnlty.  ft 
may  show  that  the  contractor  committed  the  negligent  act  on  wlil<di  the 
recovery  was  had  against  it  by  the  person  injured. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
Kew  York  against  John  Brady  and  others.  From  a  Judgment 
dismissing  the  complaint,  plaintiff  appeals.  Reversed. 

For  former  report  see  24  N.  Y.  Sapp.  296. 

Argned  before  VAN  BRUNT,  P.  J.,  and  FOLE.ETT  and  PAR- 
KER, JJ. 

Wm.  H.  Clark,  for  appellant. 
James  A.  Peering,  for  respondents. 

PARKER,  J.  As  we  adhere  fully  to  the  position  taken  by  this 
court  on  the  former  appeal  in  this  action  (70  Hun,  250,  24  N.  Y. 
Bupp.  296),  further  discuBsion  of  the  questions  considered  will  not 
be  indulged.  The  record  then  before  the  court  disclosed  that  the 
plaintiff.  In  order  to  establish  its  cause  of  action,  had  introduced 
in  evidence  the  contract,  the  bond,  and  the  judgment  roll,  proved 
the  payment  of  the  judgment,  the  amount  expended  in  contesting 
the  former  action,  and  rested.  This  court  held  that  the  plaintiff 
had  f&iled  to  make  out  a  case.  It  appeared  from  the  judgment  roll 
tliat  the  issue  whether  the  city  or  the  contractor  was  primarily 
liable,  as  between  themselves,  was  not  presented  or  tried;  there- 
fore it  failed  to  establish  that  which  was  essential  to  a  recovery, 
viz.  that  the  judgment  recovered  against  the  city  was  for  dam- 
ages caused  by  some  negligent  act  or  omission  of  the  contractor, 
for  wMch,  as  between  him  and  the  city,  the  contractor  was  prima- 
rily liable.  On  the  last  trial,  the  record  of  which  is  now  before 
us,  the  plaintifl  produced  the  witnesses  who  were  before  the  court 
upon  the  trial  of  the  action  between  Cruickshank  and  the  plaintifl, 
and  attempted  to  prove  the  alleged  negligent  acts  which  furnished 
the  basis  for  the  recovery  had  by  Cruickshank;  the  purpose  being 
to  establish,  as  between  this  plaintifl  and  Nutt  &  Keams  (the 
contractors  for  whom  these  defendants  were  sureties),  that  Nutt 
&  Kearns  were  primarily  liable  for  the  damages  sustained.  The 
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evidence  was  excluded^  and  thus  is  presented  error  for  which,  a  re- 
versal must  be  had. 

Upon  the  argnment  it  was  asserted  that  the  plaintiff  had  tailed 
to  fairly  apprise  the  court  that  its  purpose  was  to  prove  the  original 
negligence,  and  that  Nutt  &  Keams  were  primarily  liable  to  re- 
spond for  the  damages  resulting.  That  snch  contention  was  in- 
correct sufficiently  appears  from  the  extracts  fidlowing,  which  we 
take  from  the  record : 

"Mr.  Blandy:  I  offer  to  prove  that  the  judgment  against  the  dty  proceeded 
as  the  result  of  the  Degllgence  of  Nutt  &  Kearns.  The  Ckiurt:  I  have  al- 
ready ruled  on  that  point,  and  you  have  taken  your  exception.  Mr.  Blandy: 
Tour  honor  does  not  get  the  point  of  the  distinction.  I  told  you,  when  Mr. 
CruIrftBhank  was  ou  the  stand,  I  did  not  offer  it  for  the  purpose  of  proving 
Diligence  of  Nutt  &  Keams.  but  tcr  the  purpose  of  proving  that  the  ^dg- 
ment  proceeded  against  the  city,  because  of  the  finding  of  negligence  by  the 
Jury  in  that  action.  The  general  term  might  say  to  me  that  It  was  not  com- 
petent for  me  to  prove  that  the  judgment  proceeded  that  way,  but  that  I 
should  have  gone  on  and  proved  the  original  negligence.  The  Court:  I 
have  twice  read  you  the  paragraph  of  the  general  term's  opinion  which  Is 
the  basis  of  my  action  in  this  trial.  You  have  taken  your  exception  to  pro- 
tect yonr  rights.  Mr.  Blan^:  I  offered  Orulckshank  a  moment  ago.  not 
to  prove  the  original  negligence  of  Nutt  &  Kearns,  but  to  prove  that  the 
Judgment  proceeded  against  the  dty  because  of  the  negUgoice,  leaving  the 
judgment  record  then  to  be  conclusive.  Now  I  am  lu  a  position  to  prove  the 
original  negligence.  I  have  all  the  witnesses  here  that  we  called  on  that 
trial,  but  I  don't  think  your  honor  wants  me  to  call  them.  I  think  you 
mean,  under  the  opinion  of  the  general  term,  the  proof  would  not  be  com- 
petent in  either  respect.  If  you  say  so,  I  am  entirely  sntlsfled.  The  Court: 
I  cannot  say  anything  more  than  I  have.  I  have  read  you  again  and  again 
this  paragraph  In  which  the  general  term,  said  no  such  issue  was  tried,  or 
could  bave  been  tried,  upon  that  trlaL  Therefore  I  am  obliged  to  sustain 
tlie  objection."  Augustus  W.  Cmlduhank,  recalled  for  plaintiff:  "Q.  Will 
you  describe  to  the  jury  the  poBitlou  of  the  pipe  In  question,  on  the  night  that 
you  met  with  your  accident?  (Objected  to—First,  upon  the  ground  that  the 
record  In  the  suit  of  Crulckshank  v.  The  Mayor  is  conclusive  in  this  action; 
second,  that  sufficient  foundation  has  not  been  laid  for  the  question  of  more 
proof  that  the  land  in  question  was  a  parcel  of  land  over  whidi  the  plaln- 
tilT  had  a  right  to  pass.  Objection  sustained,  for  the  reasons  already  stated. 
Exception.)  Q.  State  the  circumstances  under  which  yon  met  with  the  acci- 
dent which  you  have  described  In  the  Cmickshank  action?  (^me  objec- 
tion, ruling,  and  exception.   Plalntllb  rest)" 

Tlie  judgment  should  be  reversed,  and  a  new  trial  granted  to 
the  appellants,  with  costs  to  abide  the  event    All  concur. 


(77  Hnn,  S28.) 

BUCKI  V.  BUCKL 
(Supreme  Court,  General  Term,  First  Department    April  18,  18M.) 

JUDOMBNT— DbTSBUXKATION  OV  TbSUS  IN  ADVANCE  OF  EnTRT. 

In  an  action  to  foreclose  a  mortgage,  an  order  will  not  be  made  before 
entry  of  judgment  requiring  the  insertion  In  the  judgment  of  a  clause 

containing  certain  provisions. 

Appeal  from  special  term,  New  York  connty. 

Action  to  foreclose  a  mortgage.  From  an  order  directing  the 
<»wner  of  the  equity  of  redemption  to  exhibit  the  mortgaged  premises 
to  intending  pnrchasera,  and  directing  the  referee  appointed  to  make 
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the  sale,  and  advertise  the  sale  in  addition  to  the  mode  required  by 
statute,  said  owner  appeals:  Beversed. 

Argued  before  YAS  BBimT,  P.  J.,  and  FOLLETT  and  FABEEB» 
JJ. 

Wallach  &  Beach,  for  appellant 
Michael  H.  Cardozo,  for  respondent 

FEB  GUBIAM.  The  parties  to  this  appeal  are  husband  and  wife, 
who  are  li\ing  apart,  and  between  whom  there  iB  an  action  pending 
for  a  limited  divorce,  brought  by  the  wife  against  the  husband.^ 
Charles  L.  Buck!,  the  husband,  is  the  owner  of  the  fee  of  No.  116 
West  Seventy-Ninth  street,  subject  to  a  mortgage  given  by  a  prior 
owner,  which  is  being  foreclosed  in  this  action,  and  the  appellant 
and  respondent  are  parties  defendant  During  the  pendency  of 
the  action,  before  judgment  was  entered,  and,  so  far  as  it  appears, 
before  the  defendants  had  made  default  th®  wife  moved  at  special 
term  for  an  order  Erecting: 

"That  a  clause  be  Inserted  In  the  Jndgment  to  be  entered  In  tbla  aetton. 
directing  that  the  premises  described  therein  be  advertised  In  snch  mannv 
as  to  tbe  referee  mny  seem  proper.  In  addttton  to  the  adrertlsement  required 
try  law;  and  tbat  said  referee  be  anttiorlzed  to  pkice  a  person  in  charge  of 
said  premises,  to  show  the  same  to  persons  desiring  to  pmrcliaae  the  said 
premises,  and  for  tliat  pm*pose  the  defendant  Charles  Lloyd  Buckl  be  directed 
to  deliver  to  snid  rcfereo  the  keys  of  suid  premises,  in  order  to  place  sucb 
person  in  proper  charge  thereof;  and  the  expense  of  such  extra  advertislnf? 
and  employment  of  person  to  be  placed  in  charge  of  said  premises  be  paid 
by  said  referee  out  of  the  proceeds  of  the  sale,  such  expenses  not  to  exceed 
a  sum  to  be  fixed  by  the  court" 

Upon  this  motion  an  order  containing  the  following  provisions 
was  granted: 

"It  Is  ordered  that  there  be  Inserted  in  the  final  Jndgmrat  of  foreclosure 
and  sale  to  be  entered  in  this  action,  In  appropriate  places,  the  following; 
paragraphs:  'And  the  referee  above  named  is  hereby  directed  to  advertise 
the  sale  of  the  premises  herein  described  (In  addition  to  the  mannor  provided 
by  law)  ta  such  newspapers,  and  at  such  times,  aud  by  means  of  post^s, 
and  in  any  other  manner  as  in  his  discretion  may  seem  proptf,  In  order  to 
jtrerent  the  premises  from  being  sacrificed  on  the  sale  herein  provided  for, 
and  that  the  cost  of  such  advertising  and  posters  be  paid  by  said  referee  out 
of  the  proceeds  of  said  sale  as  one  of  his  expenses  thereof,  providing  there 
are  sufficient  moneys  arising  from  such  sale,  after  paying  the  plalntifT's 
/Claim,  interest,  costs,  and  allowances;  and  expenses  not  to  exceed  one  hun- 
dred dollars.  And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
defendant  Charles  Lloyd  Buckl  open  the  house  on  the  premises  herein  de- 
scribed, and  place  some  proper  and  suitable  i>crson  or  persons  In  charge 
thereof,  with  orders  from  him  to  show  all  or  any  part  of  the  interior  thereof 
to  all  persons  applying  for  leave  to  Inspect  the  same,  and  allow  such  In- 
spection to  be  made  on  all  secular  days  Intervening  between  the  day  of  the 
date  of  this  Judgment  and  tbe  day  of  the  actual  sale  of  s;iid  premises,  sncb 
Inspection  to  be  made  on  said  days  at  any  of  the  hours  between  nine  a.  m. 
and  six  p.  m.;  and  the  persons  or  person  so  placed  in  charge  of  said  prem- 
ises are  hereby  ordered  and  directed  to  carry  out  and  obey  tbe  directions 
regarding  the  inspection  of  said  premises,  as  above  fully  set  forth.' " 

We  are  not  aware  of  any  rule  of  practice  authorizing  a  special 
term,  in  advance  of  a  decision  and  the  entry  of  a  judgment  in  a  pend- 
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ing  action,  to  order  and  decree  what  proTisIons  the  judgment,  when 
rendered,  shall  contain.  If  the  defendants  desire  to  be  heard  as 
to  the  provisions  and  form  of  the  judgment,  they  should  appear  in 
the  action,  and,  when  application  is  made  for  final  judgment, 
then  present  their  ^iews  in  respect  to  the  provisions  which  it  should 
contain.  It  is  sufficient  for  the  disposition  of  this  appeal  that  a 
special  term  cannot,  before  the  case  is  ripe  for  judgment,  by  an 
order  granted  on  a  special  motion,  bind  the  court  before  which  the 
action  is  to  be  submitted  for  judgment  by  requiring  that  court  to 
enter  particular  iwovlsiona  in  the  judgment  The  order  should  be 
reversed,  and  the  motion  denied;  but.  as  this  litigation  is  between 
husband  and  wif^  without  costs  to  either  party. 


(77  Hun.  206.) 

FISHER  et  aL  v.  WILOOX. 
OSniffeme  Gomt,  General  Term,  First  Department   April  IS.  18M.) 

YSSDOR  AND  PURCHABKR— DODBTPDL  TiTLE. 

Thongb  a  devise  In  tmst  seems  clearly  void,  because  In  violation 
of  the  Btatate  agalnat  perpetnltleB,  Uiat  question  will  not  be  adjudicated 
In  a  proceeding  between  tbe  trustee  and  a  purctaaao',  to  whlcb  neither 
the  heirs  of  testator  nor  the  ceetuls  que  trustent  are  parties,  to  deter- 
mine the  Buthorlty  of  the  trustee  to  convey  the  land  In*  fee,  but  the  pur- 
chaaer  will  merely  be  declared  not  liable  on  the  contract  of  the  purchase, 
on  the  gronnd  that  the  antluwUy  ot  the  tnutee  Is  donbtful. 

Submission  of  controversy  between  Morris  Fisher  and  Louis  Har- 
ris, as  plaintiffs,  and  Ellen  H.  Wilcox,  executrix  and  sole  trus- 
tee under  the  will  of  Benjamin  Albro,  deceased,  as  defendant,  on 
an  agreed  state  of  facts,  pursuant  to  Code  Civ.  Froc.  §  1279.  Judg- 
ment for  plaintiffs. 

In  1881,  Benjamin  Albro  died,  seised  of  No.  88  Division  street,  leaving  a 
last  will  and  testament,  which  was  thereafter  duly  admitted  to  probate  the 
surrogate's  court  of  the  dty  and  county  of  New  Tork.  Aft^  the  payment 
of  his  debts,  he  devised  No.  88  Division  street  to  Abraham  Polhemus,  Jr.. 
and  Ellen  H.  Wilcox,  as  executors  and  trustees,  to  collect  the  rents  and  profits; 
and  after  the  payment  of  taxes  and  expenses  of  management  they  were 
directed  to  pay  (1)  51  a  day  therefrom  to  his  widow,  Elizabeth,  during  her 
life,  in  lieu  of  dower;  ^  to  pay  therefrom  $350  a  year.  In  monthly  payments, 
to  bis  adopted  daughter  Tilly  during  her  natural  life;  (3)  pay  to  bis  adopted 
daughter  Ellen  H.  $280  per  annum  until  Benjamin  A.  Polhemus  becomes 
21  years  of  age,  or  until  his  death  If  he  shall  die  before  reaching  that  age, 
and.  on  his  death  under  that  age,  to  pay  said  S280  to  her  until  Gabriel  Henry 
Wilcox  shall  attain  bis  majority;  (4)  pay  and  apply  the  residue  of  the  rents 
and  profits  to  and  tor  the  benefit  of  Edith  G.  Polbenius  during  life;  (6)  when 
Benjamin  A.  Polhemus  dies  or  reaches  the  age  of  21  years,  to  pay  Oabri^  H. 
Wilcox,  If  then  of  full  age,  $4,000,  but,  in  case  be  dies  before  reaching 
majority,  the  $4,000  Is  bequeathed  to  Ellen  H.  Wilcox.  The  fourth  and  fifth 
dauses  of  the  will  are  as  follows:  "Fourthly.  Upon  the  death  of  said  Edith 
O.  Polhnnns,  I  give,  devise,  and  bequeath  all  the  said  proper^  and  estate 
so  devised  to  said  trustees,  and  direct  said  trustees  to  convey  the  same  to  the 
following  named  four  children  of  said  Edith  C.  and  Abraham  P(^hemus. 
Junior,  viz.:  to  Ellen  Augusta,  Remona  Leonora,  Abram  Clifford,  and  said 
Benjamin  Albro,  and  to  any  other  child  to  be  hereinafter  born,  share  and 
share  alike,  subject,  however,  to  the  said  trust  ond  rlRht  to  said  trustees  to 
receive  the  said  rents,  issues,  and  profits  so  as  to  realize  the  means  for  pny> 
ment  of  said  annuities  of  three  hundred  and  fifty  dollars,  and  two  hundred 
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and  eiRlity  dollarii,  and  said  sum  of  foor  thontand  doIlaTS.  fifthly.  I  hereby 
authorize  and  empow«-  my  said  executor  and  executrix,  as  aach  tnutees,  to 
sell  and  oonTey  the  said  propoty  when  said  Benjamin  Altoo  FoUiemiis  sball 
l>econie  of  full  age*  or  before  if  tbey  shall  deem  it  most  judicious  fw  'Uie  in- 
teeeat  of  all  the  said  devisees  and  lei?ateea,  and  invest  ttie  proceeds  thereof 
on  proper  security,  and  pay  and  app^  the  said  Income  thereof  In  the  same 
manner  as  said  rents  are  directed  to  be  paid,  and  for  payment  from  said 
proceeds  of  said  sum  of  four  thousand  dollars  as  above  directed  to  be  paid.** 
Abraham  Polhemus,  Jr.,  never  qualified  as  an  executor  under  the  will,  nor 
^-ntered  upon  the  discharge  of  his  duties  as  a  trustee,  Ellen  H.  Wilcox  alone 
having  received  letters  testamentary,  and  alone  having  acted  as  trustee. 
On  the  13th  of  June,  1893,  Ellen  H.  Wilcox,,  as  trustee,  and  the  plalntUEi. 
entered  Into  an  executory  contract  by  which  the  former  agreed  to  sell  and 
convey,  and  the  latter  to  purchase,  the  devised  premises,  on  which  contract 
the  plaintiffs  have  paid  $1,000.  Doubts  having  arisen  in  the  minds  of  the 
purchasers  over  the  power  of  the  trustee  to  sell  and  oonvear  a  good  title; 
this  Bnbmisston  was  mndi>. 

Argoed  before  VAN  BBUNT,  P.  and  FOLLETT  and  PABKEB, 
JJ. 

David  Leventritt,  for  plaintiffs. 
Vanamee,  Watts  &  Vail,  for  defendant 

FOLLETT,  J.  The  testator,  by  his  will,  did  not  convert  or  at- 
tempt to  convert  his  realty  into  money,  out  and  out,  but  the  titie 
to  the  land,  asspming  the  devise  to  be  valid,  passed  to  the  trustees, 
with  power  to  convert  It  into  money,  invest  the  proceeds,  and  apply 
the  income  therefrom.  By  the  will  the  trustees  hare  power  to  hold 
the  realty,  and  apply  the  net  rents  as  directed,  until  the  deaOi 
of  Edith  C.  Polhemus,  when  they  are  directed  to  convey  the  naked 
title  to  her  children,  subject  to  the  right  of  the  trustees  to  apply 
the  net  rents  for  the  benefit  of  the  life  annuitants  and  legatees. 
The  children  of  Edith  C.  Polhemus  are  not  given  the  power  of 
ali^iation  until  after  the  death  of  all  of  the  cestuls  que  troatent 
By  the  fifth  clause  of  the  will  the  tmsteeg  are  empowered,  not 
directed,  to  sell  the  realty  whenever  they  deem  it  most  judicions  for 
the  interest  of  the  devisees  and  legatees,  invest  the  proceeds,  and 
apply  the  income  for  the  same  purpose  that  the  rents  of  the  realty 
are  directed  to  be  applied.  It  is  very  clear  that  the  testator  at- 
tempted to  authorize  the  trustees  to  hold  the  land  in  trust,  in  their 
discretion,  until  after  the  death  of  all  of  the  annuitants,  and  untH 
after  the  payment  of  the  $4,000  legacy,  and  thus  sai^nd  the  power 
of  alienation  for  more  than  two  lives  in  being  at  the  death  of  the 
testator.  The  interests  of  the  cestuis  que  truatent  In  the  rmta 
of  the  realty,  and,  in  case  it  is  sold,  in  the  income  to  be  derired 
from  the  proceeds  of  the  sale,  are  not  merely  successive,  one 
cestui  que  trast  taking  after  the  death  of  -another,  but  they 
are  concurrent  as  well.  In  this  case  the  heirs"  of  the  testator  are 
not  before  the  court,  nor  are  the  cestuis  que  trustent,  except  aa  they 
are  represented  by  the  trustees,  nor  are  the  devisees  of  th^  remain- 
der, except  as  so  represented;  and  without  their  presence  we  do  not 
think  this  court  should  authoritatively  determine  theb*  rights,  and 
we  simply  hold  that  the  power  of  the  tnwtees  to  conv^  an  estate 
in  fee  simple  is  so  doubtful  that  the  purchasers  should  not  be 
required  to  take  the  title  tendered.    In  Abbott  t.  James,  111  N. 
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T.  673,  19  N.  E.  484,  and  KUpatiick  t.  Barron,  126  N.  T.  761,  26 

E.  925,  the  court  of  appeals  held  that,  when  the  validity  of  the 
title  in  question  is  doubtful,  even  that  court  ought  not  to  determine  it, 
and  compel  an  acceptance  of  the  title,  in  the  absence  of  and  without 
hearing  the  heirs  at  law  whose  rights  depend  on  the  same  question. 
This  judgment  was  followed  in  this  department  in  Alkns  v.  Goett- 
mann,  60  Hnn,  470,  15  N.  T.  Supp.  183.  The  decision  of  the  court 
of  last  resort  la  binding  by  way  of  estoppel  onty  on  parties  and  their 
privies,  but  on  persons  not  parties  nor  privies  only  on  the  mle  of 
stare  decisis,  and  the  decision  of  this  court  would  not  be  binding 
upon  that  principle  on  the  court  of  appeals;  and  we  think,  al- 
though we  are  not  in  much  doubt  about  the  question  presented, 
that  we  ought  not  to  go  further  than  to  decide  that  the  pur- 
chasers ought  not  to  be  compelled  to  take  the  title  tendered.  Sub- 
missions between  aecutors  and  purchasers  relating  to  the  validity 
of  devises  have  become  quite  common  In  this  coutt.  The  heirs 
at  law  of  testators  In  such  cases  (often  infants)  are  not  parties  to 
the  submission,  are  not  heard,  and  their  rights  onght  not  to  be 
determined,  and,  in  a  case  of  doubt^  the  purchasers  ought  not 
to  be  required  to  take  title.  In  some  cases  which  have  been  sub- 
mitted, though  not  in  this,  we  have  had  reason  to  believe'  that 
the  contract  of  sale  made,  and  the  submission  entered  into,  were 
for  the  purpose  of  securing  an  adjudication  on  the  questions  sub* 
mitted,  without  the  heirs  and  the  other  persons  interested  having 
an  opportunity  to  be  heard.  A  judgment  should  be  ordered  In 
favor  of  the  plaintiffs,  that  they  be  relieved  from  the  performance 
of  their  contract  of  puKhnse,  and  that  they  recover  from  the  de- 
fendant f 1,000,  with  interest  from  June  13,  1893,  with  the  costs 
of  this  action.    All  concur. 

<77  Han,  192.) 

SMITH  et  al.  V.  AMERICAN  TDRQ0OISB  00. 
(Snpreme  Court,  0«iieral  Term,  First  Departmoit   A^xfl  18.  1894.) 

PLEADIKQ — SUFPICIEHCT  OP  ASSWKR — HoW  QuSSTJOKBD. 

The  sotiBdency  of  the  defense  cmtalned  In  an  answer  cannot  be  ralnd 
a  motion  to  strike  oat  pwtlonB  of  the  answer,  but  oidf  by  demurrer. 

Appeal  from  special  term,  New  York  county. 

Action  by  Alfred  H.  Smith  and  another  against  the  American 
Turquoise  Company.  From  an  order  denying  a  motion  to  strike 
out  portions  of  the  answer,  plaintiffs  appeaL  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and,PAKKEB> 
JJ. 

Franklin  Bien,  for  appellants. 
David  McOlnre,  for  respondoit. 

VAN  BRUNT,  P.  J.  It  would  seem,  from  an  examination  of  the 
papers  upon  this  appeal,  that  the  plaintiffs  seek  upon  this  motion 
to  test  the  sufficiency  of  a  defense  set  up  in  the  answer.  It  is  true 
that  the  motion  is  directed  to  a  paragraph  of  the  defense,  but  it  is 
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evident  that  Ib  this  attack  upon  this  paragraph  it  is  sought  to  have 
it  adjudged  that  the  defense  set  up  is  bad.  If  we  understand  the 
theory  of  the  Gode,  such  an  issue  must  be  disposed  of  upon  de- 
murrer, and  cannot  be  determined  by  motion.  If  the  d^ense  set 
up  Ib  available,  the  paragraph  objected  to  cannot  be  considered  to 
be  either  irrelevant,  redundant,  or  scandalous ;  and  it  is  only  upon 
the  theory  that  the  defense  cannot  prevail  that  the  paragraph 
becomes  irrelevant  The  order  should  be  affirmed,  with  ^10  costs 
and  disbursementB.  All  concur. 


(77  Hun,  325.) 

In  re  PHEPPS. 

(Supreme  Ooart,  General  Term,  First  Department   April  13,  18M.) 

LieACT  Tax— NONBESIDBHT  laOAVER. 

Laws  1887,  c.  713,  as  amended  by  Laws  1891,  c.  21S,  providing  that  l^rop- 
ert7  of  a  nonresident  within  the  state  shall  be  taxable,  does  not  apidy  to 
a  residuary  bequest  by  a  resident  testator  to  a  nonresldoit,  whwe  the 
nonresident  dies  b^we  testator's  estate  Is  settled. 

Appeal  from  surrogate's  court,  New  York  county. 

Proceeding  to  fix  the  amount  of  the  inheritance  tax  on  I3ie  estate 
of  John  A-  PhippB,  deceased.  From  an  order  fixing  the  amount 
of  said  tax,  Benjamin  Phipps,  ancillary  executor  of  the  will,  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

J.  H.  Dougherty,  for  appellant. 
E.  J.  Levey,  for  respondent. 

VAN  BRUNT,  P.  J.  Elizabeth  Fogg,  a  resident  of  this  state, 
died  on  the  3d  day  of  January,  1891,  leaWng  a  last  will  and  testa- 
ment, which  was  admitted  to  probate  on  the  15th  of  April,  1891. 
By  her  will,  she  gave  and  devised  all  her  residuary  estate, — some 
of  which  consisted  of  real  estate,  but  where  situated  does  not 
appear, — equally,  to  Hiram  Fogg,  of  Bangor,  Me.,  and  John  A. 
Phipps,  of  Boston,  Mass.  In  January,  1892,  Phipps  died  at  said 
Boston,  leaving  a  will,  which,  on  February  1,  1892,  was  duly  ad- 
mitted to  probate  in  the  county  of  Suffolk,  Mass., — ^the  domicile 
of  the  decedent  at  the  time  of  his  death.  An  exemplified  copy 
of  the  Will  was  on  the  20th  October,  1892,  filed  and  recorded  in 
the  office  of  the  surrogate  of  the  county  of  New  York,  by  whom 
ancillary  letters  testamentary  were  duly  issued.  The  executors 
of  Elizabeth  Fogg's  will  took  proceedings  under  the  collateral  in- 
heritance acts  for  a  determination  of  the  value  of  the  property, 
passing  by  her  will,  subject  to  taxation,  and  the  fixing  of  said 
tax.  The  proceedings  resulted  in  an  order  fixing  the  amount  of 
her  estate  subject  to  tax,  including  the  legacy  to  Phipps,  which 
was  taxed  at  the  rate  of  5  per  cent.  The  tax  was  paid  by  the 
«ecutors  to  the  comptroller  of  the  city  and  county  ot  New  York. 
The  legacy  to  Phipps  was  never  paid  to  him,  nor  was  it  in  a  con- 
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ditkm  to  be  paid,  he  having  died  while  Mra.  Fogg'B  estate  was  un- 
settled. By  his  vill  he  gave  his  estate  to  his  widow.  This  pro- 
ceeding was  institated  by  the  anciHaiy  administrator  for  the  par- 
pose  ot  having  it  determined  what  amount  of  inheritance  tax,^ 
if  any,  he  was  liable  to  pay  upon  the  l^acy  bequeathed  by  Mrs. 
Fogg  to  his  testator,  Fhtpps.  Such  proceedings  were  had  that 
the  value  of  said  legacy  was  ascertained,  and  it  was  determined 
that  it  was  liable  to  the  inheritance  tax.  An  appeal  was  taken 
from  the  surrogate's  order  affirming  the  appraiser's  report  to  the 
snrrogate,  as  prescribed  by  statute;  and  he,  singularly  enough^ 
affirmed  his  previous  deci&ion,  and  from  this  order  at  affirmance 
the  present  appeal  is  taken. 

The  question  involved  upon  this  appeal  depends  upon  the  con- 
struction to  be  given  to  section  1  of  chapter  483  of  the  Laws  of 
1885,  as  amended  by  chapter  713  of  the  Laws  of  1887,  as  amended 
by  chapter  215  of  the  Laws  of  1891;  the  last-named  statute  being 
the  one  which  was  in  operation  at  the  time  of  the  death  of  the  testa- 
tor, Phipps.  The  provisioim  of  this  act,  as  far  as  they  are  neceasacy 
to  be  considered  in  the  disposition  of  this  appeal,  are  as  follows. 

"After  the  passage  of  this  act  all  property  which  shall  pass  by  will  or  by 
the  Intestate  laws  of  this  state  from  any  persoD  who  may  die  seized  or  pos- 
sessed of  the  same  while  a  resident  of  this  state;  or,  If  the  decedent  was  not 
a  resident  of  this  state  at  the  time  of  his  death,  which  proper^  or  any  part 
thereof  shall  be  wlttiln  thla  state;  •  •  •  shall  be  and  is  subject  to  a 
tax  at  the  rate  herdnafter  speclfled.*' 

The  determination  of  the  question  as  to  whether  any  tax  can 
be  imposed^  under  the  facts  above  stated,  therefore,  involves  the 
hiquiEy  whether  the  decedent  had  any  properly  within  this  state  at 
the  time  of  his  death.  If  he  had,  then,  under  the  principle  an- 
nounced in  Be  Bomaine,  127  N.  T.  8G,  27  N.  E.  759,  it  is  liable.  If  he 
had  not,  then,  clearly,  there  is  nothing  upon  which  the  tax  cast  operate. 
In  the  consideration  of  this  question,  it  will  not  be  necessary  to 
note  the  difference  between  the  law  as  it  was  originally  enacted,  in 
1885,  and  as  it  existed  at  the  death  of  the  testator,  but  simply 
to  determine  the  question  as  to  whether  a  right  to  a  legacy  given 
by  the  will  of  a  resident  of  this  state  can  be  considered  property 
located  within  this  state.  It  seems  to  us  that  the  mere  statemrait 
of  the  proposition  canies  its  answer  with  i^  when  we  consider 
that  the  residence  of  a  debtor  does  not  flx  the  situs  of  the  debt, 
but,  rather,  the  domicile  of  the  creditor.  It  is  a  familiar  principle 
that  the  situs  of  personal  property  is,  presumptively,  the  domicile 
of  its  owner,  and  its  disposition  is  controlled  by  the  laws  of  such 
domicile.  But  for  certain  purposes  of  taxation  a  different  rule  has 
obtained,  because  of  statutes  passed  to  prevent  nonresidents  hav- 
ing the  protection  of  our  laws  for  their  property  which  is  in- 
vested  and  kept  within  this  state  without  contributing  to  the 
expose  of  sach  protection,  and  It  is  in  the  same  line  of  legisla* 
tion  that  the  statute  of  1891  has  been  passed;  and,  consequently, 
where  a  resident  of  another  state  dies  the  owner  of  personal  prop- 
erty which  he  has  habitually  kept  and  invested  in  this  state,  it  is 
liable  to  taxation,  as  has  been  adjudicated  in  the  Case  of  Bomnine, 
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above  cited.  But  it  has  not  yet  been  determined  that  if  a  resident 
of  Another  state  dies,  having  debts  due  him  by  residents  of  this 
state,  those  debts  are  the  subject  of  taxation,  as  being  the  prop- 
erty of  the  decedent  within  this  state.  That  snch  property  is  not 
the  subject  upon  which  the  act  in  question  was  intended  to  operate 
seems  to  have  been  intimated  in  the  Case  of  Swift,  137  N.  Y.  77,  32 
N.  E.  1096,  where  the  property  the  subject  of  taxation  is  likened 
to  realty,  being  tangible,  and  located  within  the  limits  of  the 
state,  as  was  the  fact  in  reference  to  the  estate  of  Bomaine. 
But  a  mere  chose  in  action — a  right  to  recover  a  sum  of  money — ^has 
never,  as  yet,  been  given  the  attribute  of  tangibility;  and  this 
seems  to  be  all  that  Fhipps  had  at  the  time  of  his  death.  He  had 
a  right  to  claim  the  amount  of  money  which  his  share  of  the  re- 
siduary estate  of  Mrs.  Fogg  would  result  In, — ^nothing  more;  no 
particular  piece  of  property,  no  particular  sum  of  money,  no  par- 
ticular representatives  of  money  or  property.  And  until  tids  resid- 
uary estate  was  ascertained,  by  an  accounting  of  the  executors, 
the  legatee  might  not  be  even  able  to  maintain  an  action  for  its 
recoveiy.  It  would  appear,  therefore,  that  a  tax  in  this  proceed- 
ing has  been  levied  upon  a  legacy  which  not  only  had  never  be^ 
realized,  but  the  right  to  the  possession  of  which  had  never  ac- 
cmed.  And  If,  as  intimidated  in  Be  Bomaine,  It  was  not  the  intention 
to  attempt  to  levy  a  tax  upon  property,  except  such  as  the  owner, 
at  the  time  of  his  death,  voluntarily  permitted  to  remain  in  the 
state,  how  can  such  a  tax  be  levied  upon  property  which  the  de- 
cedent has  never  had  it  in  his  power  to  remove,  if  this  unrealized 
l^acy  can  be  called  property  within  this  state?  \5^ther  words, 
can  tills  act  be  construed  to  cover  a  right  at  some  future  time 
to  receive  a  sum  of  money,  or  to  rwover  a  debt?  We  think, 
clearly,  it  cannot,  and  that  aU  that  it  was  intended  to  cover  was 
tangible  property  kept  within  this  state  by  the  decedent,  and 
that  property  which  is  transiently  here,  as  upon  the  person  or  in 
the  baggage  of  a  man  suddenly  dying  within  this  state,  was  never 
intended  to  be  covered  by  the  provisions  of  the  acTTIi  M  the  daim. 
advanced  in  support  of  the  tax  in  the  case  at  bar  is  to  prevail, 
then  in  every  case  such  as  has  been  cited  must  the  tax  be  collected, 
which  never  could  have  been  the  intention  of  the  legislature.  We 
think,  therefore,  that  the  right  to  this  legacy,  which  had  never  been 
reduced  to  possession,  and  which  was  kept  within  this  state  with- 
out the  will  of  the  decedent,  is  not  the  subject  of  taxation  under 
the  acts  in  question;  and  the  order  appealed  from  should  be  re- 
versed, with  costs.    AU  concur. 


(77  Hun,  249.) 

SLOANB  V.  MARTIN. 

(Supreme  Court,  Goieral  Term,  First  Departmoit*  April  18,  18M.) 

WwTfl— Phebdmptioit  of  Sbrticb. 

The  record  of  an  action  to  subject  land  to  the  payment  of  the  deceased 
owner's  debts  presumptively  establishes  service  of  process  on  the  Infant 
beirs  of  decedent  wbve  It  shows  an  appearance  by  a  solicitor  for  the 
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widow  and  Infant  children  of  decedent;  that  the  widow,  as  natural 
KTtardian  of  the  children,  filed  a  petition  recltlnf?  their  appearance  lit  the 
salt,  and  a^lng  the  appointment  of  a  {ruardlan  ad  litem;  and  that  a 
suardian  ad  litem  was  appointed,  and  filed  an  answer. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Matilda  A.  Bloane,  as  executrix,  against  William  R. 
H.  Martin.  From  a  judgment  In  favor  of  plaintiff  (24  K.  -T.  Bupp, 
661),  defendant  appeaJB.  AfSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLKTT  and  PAR- 
KER^  JJ. 

William  G.  Ghoate,  for  appellant 
M.  B.  Maclay,  for  respondent 

PARKER^  J.  The  judgment  appealed  from  requires  the  de- 
fendant to  perform  a  certain  contract,  by  which  he  had  agreed  to 
pay  f650,000  for  certain  lands  situated  on  Broadway  and  Thirty' 
Second  street,  in  the  city  of  New  York.  Defendant  Martin's  objec- 
tion to  a  completion  of  the  contract  of  purchase  was  based  on  an 
alleged  defect  of  title.  The  facts  which  persuaded  him  that  his 
objection  was  well  taken  may  be  briefly  stated  as  follows:  The 
death  of  Ezra  R  Goodridge,  in  August,  1867,  dissolved  the  firm  of 
Ezra  B.  Goodridge  &  Co.;  and  immediately  afterwards  certain 
foreign  creditors  commenced  actions  in  the  supreme  court  of  this 
state,  in  which  actions  warrants  of  attachment  against  the  firm 
property  were  issued,  and  levied  upon  its  real  property,  including 
the  property  in  qaeBli<m,  of  which  Ezra  R.  Goodridge,  individually, 
was  the  apparent  owner.  In  January,  1868,  such  creditors  filed 
a  bill  in  equity  in  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  making  the  necessary  persons  par- 
ties, and  including,  among  others,  two  children  of  Ezra  R.  Good- 
ridge, aged,  respectively,  two  and  three  years.  It  was  alleged  in 
tiie  bill  that  the  premises  in  controversy  were  in  fact  partnership 
property,  although  the  record  title  was  in  Ezra  R.  Goodridge,  in- 
dividually, at  the  time  of  his  death.  The  bill  was  filed  January 
13,  1868,  and  on  the  same  day  a  subpoena  wfw  issued;  but  there 
is  no  entry  in  the  docket  of  the  clerk  (which  contains  all  other 
proper  and  necessary  entries)  of  a  return  at  the  subpoena,  nor 
do  the  papers  in  the  case  on  file  in  the  clerk's  office  contain  the 
subpoena,  or  any  return  «f  its  service.  The  record  and  entries 
in  the  docket  show  that  on  February  10,  1868,  the  appearance  of 
F.  A.  Lane,  as  solicitor  for  Mary  R.  Goodridge  and  the  infant  chil- 
dren of  Ezra  B.  Goodridge,  was  filed  and  entered,  and  that  on  the 
day  following  the  same  infants,  by  their  mother,  as  natural  guard- 
ian, filed  a  petition,  in  which  was  recited,  among  other  things, 
the  filing  of  the  bill  against  them;  their  appearance;  that  they 
were  under  the  age  of  14  years;  and  that  they  were  advised  that 
Richard  E.  Stilwell  would  be  a  proper  person  to  be  appointed 
their  guardian  to  defend  the  suit,  and  praying  his  assignment  for 
that  purpose.  The  petition  was  verified  by  the  mother  and  the 
solicitor  of  the  infants,  and  on  the  same  day,  by  an  order  duly 
filed  and  entered,  Stilwell  was  appointed  the  guardian  of  such 
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inffUkta.    He  put  in  the  usual  guardian's  answer.    A  trial  of  the 

isanes  was  had,  resulting  in  an  adjudication  that  the  property  had 
been  purchased  with  partnership  funds.  The  decree  appointed  a 
receiver;  directed  a  conveyance  of  the  property  to  him  by  the 
widow  of  Ezra  B.  Gloodridge  and  the  guardian  ad  litem  of  the  in- 
fants. The  decree  was  complied  with  in  such  respects,  and  such 
proceedings  were  thereafter  had,  in  pursuance  thereof,  and  of  the 
further  order  of  the  court,  as  resulted  in  a  conveyance  of  the 
premiseB  to  J.  Pierpont  Moi^an  May  2S,  1872. 

The  statement  of  facts  which  we  hare  made,  while  very  brief,  is 
suflQcient  to  call  attention  to  the  questions  involved.  The  ref- 
eree, in  a  very  careful  and  learned  opinion,^  discusses  two  propo- 
sitions: First,  whether  the  service  of  the  subpoena  was  a  jurisdic- 
tional fact;  and,  second,  assuming  it  to  be  jurisdictional,  whether 
the  fact  of  service  of  the  subpoena  was  presumptively  established 
by  the  judgment  record.  The  second  question  he  answers — ^and, 
we  think,  rightly — in  the  affirmative;  and  his  further  conclnsion 
that  such  presumption  has  not  been  overcome  by  anything  appear- 
ing in  the  record,  or  by  any  competent  extriniric  proof,  se^ms  to  na 
well  founded.  The  judgment  should  be  affirmed,  upon  the  opinion 
of  the  referee,  in  so  far  as  It  discusses  the  second  proposition  to 
which  we  have  referred.  The  judgment  should  be  affirmed,  witii 
costs.    All  concur. 

<77  Hun,  289.)  ■ 

BANNATTNB  et  aL  v.  FLORENOB  MILLINa  &  MIN1NO  CX>. 

(Supreme  Court,  Oeneral  Term,  First  Department   April  18,  188i.) 

1.  Statdtb  of  Frauds— Plbadikq. 

The  defense  of  statute  of  frands  Is  not  available  unless  It  la  elthv  pre- 
sented by  the  averments  of  the  (XHnplalnt  or  all^^  In  the  answer.  Van 
Bnmt,  P.  X.  dissenting,  on  tlie  ground  that  the  stotote  need  not  be  pleaded 
where  the  contract  Is  d»iled  In  the  answer. 

SL  Brorbbs— Actions  »ob  CoMMrasiowB— Construotioit. 

Id  an  action  for  breach  of  contract  hy  which  defendant  employed  plaln- 
tlffa  to  sell  real  estate  for  an  agreed  compensation,  a  request  to  charge 
that,  if  plaintiffs  recovn*,  they  are  only  entitled  to  actual  damages.  Is 
properly  refused  when  offered  In  connection  with  the  further  request 
that  th»  jury  cannot  take  Into  consldaratlon  "posalUe  iffoflts  or  commlfr 
stons  which  might  have  accmed,  whidbi  are  too  remote  and  indefinite  to 
be  regarded,"  as  such  request,  would  deny  plalntUb  any  commls^ons,  and 
restrict  them  to  the  expenses  Incurred  by  them. 

Appeal  from  circuit  court,  New  York  county. 
Action  by  Dugald  J,  Bannatyne  and  others  agfdnat  the  Florence 
Milling  &  Mining  Company.    From  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiifB  for  f  1^746.58,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 


Argued  before  VAN  BRUNT,  P.  J,,  and  FOLLETT  and  PAB- 
KEB,  JJ. 

T.  McCants  Stewart,  for  appellant. 
Henry  T.  Terry,  for  respondents. 

» 24  N.  T.  Supp.  663- 
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PABKEBf  J.  The  case  presented  by  this  record  is  not  the 
usual  one  of  an  agent  who  has  earned  an  agreed  commission  by 
procuring  a  willing  purchaser,  but  rather  of  one  whose  recoTcry  is 
for  damages  sustained  by  reason  of  the  refusal  of  the  owner  to  ful- 
fill such  of  his  promises  as  constituted  conditions  precedent  to 
the  securing  of  a  purchaser.  The  propositions  of  fact  which  the 
jury  must  necessarily  have  found  in  plaintiffs'  favor  in  order  to 
reach  the  verdict  rendered  are  briefly  that  the  defendant  agreed 
to  permit  the  plaintiflFs  to  sell  its  mills  and  mining  property;  to 
allow  them  a  reasonable  time  in  wliich  to  make  the  sale,  to  do 
such  acts  and  execute  such  papers  as  should  be  reasonably  neces- 
sary for  that  purpose,  to  abstain  from  other  negotiations  in  the 
mean  time;  upon  the  faith  of  which  plaintiff  expended  much  of 
time  and  money,  but  without  result,  because  the  defendant  re- 
fused to  execute  the  paper  which  was  essential  to  the  incorporation 
under  the  English  law,  a  fact  well  known  to  the  defendant  when 
consent  was  given  to  the  efforts  which  plaintiffs  made  to  sell  the 
property.  The  appellant  makes  the  point,  among  others,  that 
such  findings  are  contrary  to  liie  evidence  and  the  weight  of  evi- 
dence, and  therefore  the  judgment  based  thereon  should  be  re- 
versed. But  its  position  Is  not  well  taken.  The  evidence  upon 
each  proposition  is  abundantly  sufficient  to  support  the  disposi- 
tion made  of  it,  not  excepting  the  one  which,  in  effect,  declares  tliat 
defendant  and  Its  agent,  who  owned  all  Its  stock,  knew,  in  ad- 
vance of  the  substantial  expenditure  of  money  made  by  the  plain- 
tiffs for  the  purpose  of  promoting  the  formation  of  a  corporation 
under  the  English  law  to  become  the  owner  of  this  property,  that 
one  of  the  preliminary  steps  required  by  that  law  would  be  the  exe- 
cution and  filing  of  a  written  contract  of  sale.  The  appellant  now 
insists,  as  It  did  upon  the  trial,  that  the  contract  alleged  in  the 
complaint  is  void  under  the  statute  of  frauds.  As  this  defense  is 
neither  presented  by  the  averments  of  the  com^daint  nor  pleaded 
in  the  answer,  it  cannot  now  be  made  available  to  the  defendant 
Wells  V.  Monihan,  129  N.  Y.  161,  29  N.  E.  232;  Crane  v.  Powell,  139 
N.  Y.  379,  34  N.  E.  911.  If  the  pleadings  presented  the  question 
fairly  for  consideration,  we  should  feel  constrained  to  hold  l^at 
the  statute  is  not  applicable.  This  action  is  not  prosecuted  by 
the  plaintiffs  on  the  theory  that  defendant  made  a  valid  contract 
with  them  for  the  sale  of  lands  to  such  a  purchaser  as  the  plaintiffs 
might  select,  but  rather  that  defendant  made  the  plaintiffs  its 
agents,  and  persuaded  them  to  undertake  the  task  of  selling  prop- 
erty as  to  which  prior,  and  not  unfrequent,  efforts  had  resulted 
fruitlessly;  that  defendant  had  fixed  the  terms  of  the  agency,  un- 
derstood fully  the  character  of  the  work  to  be  undertaken,  appre- 
ciated that  it  involved  a  substantial  expenditure  of  money  as  well 
as  skillful  labor,  and  knew,  long  before  its  refusal  to  do  the  act  es- 
sentidl  to  farther  progreE»  in  the  scheivo  upon  which  they  had  em- 
barked, that  plaintiffs  were  acting  in  reliance  upon  its  promises; 
and  when  it  so  acted  as  to  terminate,  in  effect,  the  agency  thus 
created,  the  law  enjoined  upon  it  the  legal  duty  of  compensating 
the  agents  for  the  injury  sustained.  This  position  of  the  plaintiffs 
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Is  BO  well  grounded  In  principle  as  to  require  neither  diBcuBBion 
nor  the  citation  of  authority. 

It  is  also  insisted  that  tiie  court  erred  In  refusing  to  charge  two 
requests  made  hj  defendant's  counsel:  First  *^  the  jury  find 
that  the  plaintiffs  are  entitled  to  damages  for  breach  of  contract, 
they  can  only  take  into  consideration  actual  damages."  If  that 
request  be  considered  separately  froin  the  one  which  follows  It, 
there  would  seem  to  be  no  justification  for  its  refusal,  other  than 
that  the  court  had  already  charged  the  jury  upon  that  subject 
in  language  which  must  have  met  the  approval  of  defendant's 
counsel,  for  no  exceptions  were  taken  to  the  charge  as  made  in  rc- 
Bpect  to  the  subject  of  damages.  Of  course  the  plaintiffs  were 
only  entitled  to  recover  compensation  commensurate  witli  their 
loEW  or  injury,  and  the  request,  standing  alone,  seems  to  imply  only 
that  But,  conaidered  in  connection  wititi  ttie  request  follov^g, — 
both  of  which  are  now  treated  as  one  request  in  the  appellant's 
brief, — we  have  an  explanation  of  the  meaning  intended.  The  fur- 
ther request  was  that  the  court  instruct  the  jury  not  to  take  into 
"consideration  possible  profits  or  commissions  which  might  have 
accrued,  which  are  too  remote  an^  indefinite  to  be  regarded."  It 
thus  appeare  that  the  point  of  the  request  was  that  the  jury  should 
be  instructed  that,  in  determining  upon  the  amount  of  damages 
which  should  be  awarded  to  the  plaintiffs,  they  should  not  take  into 
account  the  loss  of  commissions.  If  such  were  the  role,  it  would, 
in  a  case  like  this,  leave  no  room  for  the  jury  to  make  an  award  to 
plaintiffs  except  for  damages  sustained  by  reason  of  the  expenditure 
of  money,  and  prevent  them  from  having  regard  for  the  time  taken 
and  skill  employed  in  endeavoring  to  bring  about  the  result  which 
was  the  desire  of  both  parties.  The  contract  between  these  par- 
ties provided  that  plaintiffs  should  receive  f50,000  if  they  should 
succeed  in  getting  up  an  English  company,  and  selling  the  propertj 
to  It  for  the  price  fixed  upon  by  the  defendant  It  also  appears 
that  the  necessary  expenses  of  the  plaintiffs  in  the  undertaklnfif 
would  equal  the  sum  of  $5,000,  and  that  they  had  actually  paid 
out  in  one  item  the  sum  of  f500,  which  payment  was  made  neces- 
sary in  the  carrying  out  of  the  plan  undertaken.  Evidence  was  also 
produced  by  the  plaintiffs  tending  to  show  that,  had  they  been 
permitted,  they  would. have  succeeded  in  getting  up  an  English 
company  to  which  the  mines  would  have  been  sold.  The  plain- 
tiff Mackey  was  not  without  previous  experience  and  success  in 
similar  transactions,  and  it  was  made  to  appear  that  he  had  inter- 
ested influential  people  in  the  scheme,  who  had  agreed  to  become 
directors  in  the  new  company;  so  that  there  was  evidence  from 
which  the  jury  might  have  inferred  that  their  undertaking  would 
have  proved  successful  but  for  the  defendant's  conduct  in  refusing 
to  take  the  necessary  steps  in  that  direction,  and,  instead,  selling 
the  mines  to  other  parties.  Such  being  the  case,  it  would  seem 
to  be  within  the  rule  as  laid  down  in  Wakeman  v.  Manufacturing 
Co.,  101  N.  Y.  205,  4  N.  E.  2G4,  in  which  the  court  considered  what 
might  be  taken  into  consideration  in  estimating  the  damages  for 
the  loss  of  an  agency.    It  said: 
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*^nie  damagee  must  be  ressonably  certain,  and  such  tmly  as  actually  toU 
low,  or  may  follow,  Crom  the  breach  of  the  contract  •  •  *  They  are 
nearly  always  Inrotred  In  khdo  nneertalnty  and  contlngmey.  Usually  they 
are  worked  out  In  the  future,  and  they  can  be  determined  only  approxi- 
mately, npMi  reasonable  conjectures  and  probable  estimates." 

With  eridence  tending  to  show,  as  we  have  already  observed, 
that  a  sale  would  have  probably  resulted  had  plaintiffs  been  per^ 
mitted  to  have  continued  In  their  efforts  along  the  lines  agreed  on 
between  t^em  and  the  defendant,  the  court  could  not  have  properly 
instructed  the  jury  not  to  take  into  consideration,  in  fladng  the 
damages,  the  matter  of  compensation  to  the  plaintiffs  for  services 
rendered.  Buch  we  deem  to  have  been  the  purpose  of  the  two  re- 
quests, and  their  denial,  therefore,  does  not  call  for  a  reversaL  The 
judgment  should  be  affirmed,  with  costs. 

FOUiETT,  J.,  concurs. 

VAN  BRUNT,  P.  J.  I  concur  in  the  result  of  Mr.  Justice  PAB- 
K£B*S  opinion,  only  because  I  think  he  is  mistaken  in  his  statement 
that  it  has  ever  been  decided,  in  any  case  where  the  result  depend- 
ed upon  this  issue,  that  where  the  e^dstence  of  the  contract  is  denied 
in  a  pleading,  and  want  of  compliance  with  the  statute  of  frauds  Is 
the  ground  relied  upon,  such  ground  must  be  stated  in  the  pleading; 
and  because,  if  it  has  been  so  decided,  such  decision  is  contrary  to 
all  the  authorities  cited  to  support  it.  Mr.  Justice  FABKEIB  cites 
as  his  authori<7  the  statement  of  Judge  Finch  contained  in  the 
case  of  Wells  v.  Monihan,  129  N.  Y.  164,  29  N.  £.  232,  in  which  case 
the  latter  says: 

"Bo  far  as  the  defense  In  this  cue  rests  vpoa  the  statute  of  frauds,  It  must 
fSftU  for  two  reasons:    No  such  defense  has  been  pleaded,  and  It  Is  not  raised 
the  arermeDts  of  the  complaint;  and,  without  one  <x  the  other  of  these 
omdltlons,  the  defoise.  If  existing,  cannot  be  made  available;"  dtlnf  Porter 
V.  Wormssr,  M  M.  T.  46a 

And  then  the  learned  judge  proceeds  to  dispose  of  the  validity  of 
the  contract  upon  other  grounds.  Upon  an  examination  of  the 
case  of  Porter  v.  Wormser,  supra,  cited  by  Judge  Finch,  it  does  not 
seem  to  have  held  the  proposition  which  it  is  cited  to  support.  All 
that  was  decided  in  that  case  on  this  subject  was  that,  where  a 
vendee  brings  an  action  to  Impeach  the  account  of  Ms  vendor,  on 
grounds  which  imply  the  existence  of  a  formal  contract  of  sale,  he 
cannot  questi<m  the  validity  of  the  ccmtract  under  tlie  statute  of 
frauds.  Chief  Judge  Andrews,  who  wrote  the  opiQion  in  that  case, 
says: 

"The  plaintiff,  baylnff  become  an  actM,  and  broo^t  an  action  to  impeach 
the  account  upon  grounds  which  Implied  the  existence  of  a  fwmal  contract^ 
Is  not  In  a  position  to  question  the  validity  of  the  contract  under  the  stat- 
ute;" dtinir  Cosdne  v.  Oraham,  2  Paige,  177;  Vanpell  v.  Woodward,  2  Sandf. 
Oh.  143;  and  2  Story,  Eq.  Jvr,  {  76C 

The  above  proposition  is  plainly  supported  by  these  dases,  as  will 
be  presently  shown.  But  the  learned  judge  writing  the  opinion 
in  the  case  under  consideration  went  further,  and  stated: 

"The  general  rule  Is  that  the  defense  of  the  statute  of  frauds  must  be 
beaded,  except  when  the  complaint  on  Its  face  disdoses  a  case  wlfliln  the 
v.28N.Y.8.no.4— 22 
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Btatate.  It  cannot  be  doubted  that,  If  tbe  defendants  had  broogbt  an  acOou 
to  recover  a  bahince  claimed  to  be  due  on  tbe  contract  for  the  purchase  of 
the  bonds,  without  disclosing  whether  the  contract  was  oral  or  written,  the 
plaintiff  would  have, been  bound  to  plead  tbe  statute  to  avail  himself  of  Its 
protection." 

This  last  proposition  is  not  supported  by  the  authorities  cited. 
It  is  true  that  the  headnote  in  Yanpdl  t.  Woodward,  supra,  seems 
to  support  the  dictum  of  Chief  Judge  Andrews,  but  an  examination 
of  the  opinion  shows  upon  what  ground  the  decision  proceeded. 
The  opinion  upon  this  point  is  as  follows: 

"The  first  objection  to  tbe  complainant's  claim  Is  on  tbe  ground  that  the 
contract  between  the  parties  is  not  In  writing,  snbscribed  by  the  defendant 
The  blU  alleges  that  tbe  parties  ent^ed  Into  a  contract,  by  which  one 
a^eed  to  Bell  to  the  other  200  shares  of  stock,  upon  terms  which  are  fully 
stated.  The  answer  admits  the  making  of  the  contract  as  set  forth  In  tbe 
bill  On  this  state  of  the  pleadings,  the  court  has  nothing  to  do  with  the 
question  whether  the  contract  Is  in  writing  or  by  paroL  The  cbanceU<»''s 
decision  in  Cozlne  v.  Graham,  2  Paige,  177,  Is  concluslTe  that,  where  it  does 
not  appear  by  the  bill  that  the  contract  is  not  In  writing,  the  defendant  ad- 
mitting the  contract  must  insist  by  plea  or  answer  that  It  is  not  in  wridng, 
or  he  cannot  raise  that  objection  to  Its  TSlidlty;  and  In  such  case  no  jwoof 
of  the  agreement  is  necessary." 

In  other  words,  where  the  contract  is  admitted,  and  under  the 

pleadings  no  proof  thereof  is  necessary,  if  a  defendant  desires  to 
impeach  it  he  must  allege  his  grounds.  To  the  same  effect  is  the 
case  of  Coziue  v.  Graham,  supra.  In  this  case  the  chancellor  held 
that,  where  a  complaint  alleged  the  existence  of  an  agreement, 
without  stating  whether  it  was  in  writing  or  oral,  the  defense  that 
the  agreement  was  within  the  statute  of  frauds  could  not  be  raised 
by  demurrer;  that,  where  tbe  agreement  Is  admitted,  it  must  be 
deemed  to  be  valid,  unless. the  contrary  is  alleged  and  proven. 
Neither  of  these  cases  supports  the  proposition  enuneiatfed  in  Porter 
V.  Wormser  and  Wells  v.  Monihan,  supra,  that  "the  general  rule  is 
that  the  defense  of  the  statute  of  frauds  must  be  pleaded,  except 
where  the  complaint  on  its  face  discloses  a  case  within  the  statute." 
Upon  tike  contrary,  the  chancellor,  in  Cozine  t.  Graham,  supra,  ex- 
pressly states  that: 

"If  the  agreement  Is  denied,  the  plalnttlT  must  produce  legal  evidence  of 
Its  existence,  which  can  only  be  done  by  producing  a  written  agreement, 
duly  executed  according  to  the  provisions  of  the  statute.  If  the  agreement 
Is  admitted  by  the  pleadings,  no  evidence  to  prove  Its  existence  is  necessary, 
and  the  court  never  Inquires  whether  It  was  or  was  not  In  writing." 

The  rule,  therefore,  undoubtedly  was,  until  the  dicta  of  Chief 
Judge  Andrews  and  Judge  Finch  in  the  cases  cited,  that  where  the 
contract  was  denied  in  an  answer,  the  objection  that  the  contract 
was  within  the  statute  of  frauds,  when  the  plaintlft  attempted  to 
prove  his  contract,  was  available  to  the  defendant  Such  a  rule 
i»  entirely  in  harmony  with  our  general  rules  ot  pleading,  viz.  that 
where  an  agreement  is  denied  in  an  answer,  the  fdaintifC  must  sap- 
port  his  allegation  by  legal  proof  of  its  truth;  and  thia  he  cannot 
do  In  the  case  of  a  contract  void  under  the  statute  of  frauds,  unless 
in  writing,  without  proving  a  written  contract.  Every  other  agree- 
ment is  y<AA  by  the  ^press  provisions  of  the  statute^  and  !■  therefore 
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no  contract;  and  proof  of  snch  an  oral  agreement  furnishes  no  basis 
for  an  obligation.  The  cases  of  Hamer  v.  Sidway,  124  N.  Y.  538, 
27  N.  E.  266,  and  Crane  t.  Powell,  189  N.  Y.  879,  84  N.  E.  911,  may 
be  cited  aa  also  holding  contrary  to  the  above  rale,  but  an  examina- 
tion of  those  cases  will  show  that  the  cases  cited  to  support  the 
role  therein  expressed  either  contain  mere  dicta  upon  the  point,  or 
the  cases  therein  cited  do  not  support  the  rule  contended  for  in 
them.  In  the  case  of  Hamer  t.  Sidway,  supra,  the  court,  after  hold- 
ing that  the  case  had  been  taken  out  of  the  statute,  further  stated 
that,  under  the  authority  of  Porter  t.  Wormser,  94  N.  Y.  431-450, 
the  statute  of  frauds  hot  having  been  pleaded,  such  a  defense  was 
not  available.  This  was  a  dictum  not  necessary  to  the  decision  of 
the  case,  and  rested  simply  upon  the  case  cited.  In  the  case  of 
Crane  v.  PoweU,  139  N.  Y.  379,  34  N.  E.  911,  it  was  held  that  where, 
in  an  action  upon  an  agreement  within  the  statute,  defendant  did 
not  plead  the  statute,  and  permitted  the  plaintift  to  prove  without 
objection  a  verbal  agreement,  a  motion  to  dismiss  the  complaint  on 
the  ground  that  the  agreement  was  within  the  statute,  and  void, 
made  at  the  close  of  the  plaintifTB  evidence,  was  properly  denied, 
upon  the  ground  that  the  admission  of  incompetent  evidence  of  the 
agreement  without  objection  was  a  waiver  of  the  statute,  the  same 
as  an  admission  of  the  contract  in  an  answer  would  be;  and  various 
eases  are  cited  to  support  this  proposition,  none  of  which,  how- 
ever, snpport  the  contentton  of  the  learned  judge  writing  the  opin- 
ion, except  the  dicta  in  the  cases  of  Porter  v.  Wormser,  Hamer  v. 
Sidway,  and  Wells  v.  Monihan,  supra.  In  the  case  of  Harris  v. 
Knickerbacker,  5  Wend.  638,  cited  in  Crane  v.  Powell,  the  rule  laid 
down  is  precisely  that  which  is  here  contended  for.    The  court 


"It  appears  the  cases  that  it  remained  for  a  long  time  doubtful  as  to 
the  manner  in  wtalcli  a  defendant  could  avail  himself  of  this  statute,  and 
under  what  circumstances  he  was  deemed  to  have  renounced  it  I  appre- 
hend that  It  1b  now  settled  that,  if  the  defendant  admits  the  agreement,  and 
Insists  on  the  statute,  he  can  protect  himself  from  a  decree  for  specific  per- 
formance, notwithstanding  his  admission;  but  if  he  admits  the  agreement 
but  nether  pleads  the  statute  nor  Insists  on  It  In  his  answer,  be  Is  deemed  to 
have  renounced  the  benefit  of  It  Cooth  v.  Jackson,  6  Ves.  89.  If  the  bill 
states  gMimilly  a  ctmtract  which  the  law  requires  to  be  In  writing,  the 
court  will  presume  that  It  is  made  with  the  requisite  formalities  to  give  It 
validity,  until  the  contrarv  appears.  The  defendant.  In  answering,  may 
either  plead  that  the  contract  was  not  in  writing,  or  Insist  upon  that  fact  in 
his  answer.  If  he  meets  the  allegation  of  a  contract  In  the  bill  with  a  gen- 
eral denial,  and  the  complainant  is  put  to  bis  proof  to  establish  it,  he  must 
sbow  a  written  contract;  and,  if  he  does  not,  the  evidence  to  establish  tbe 
issue  will  be  adjudged  Incompetent  Gozlne  v.  Graham,  2  Paige,  177;  Talbot 
V.  Bowen,  1  A.  K.  Marsh.  437.  Bat  If  the  bill  set  up  an  agreement,  admit- 
ting it  to  be  parol,  or  which  shall  In  proof  turn  out  to  be  by  parol,  the 
defendant  cannot  avail  himself  of  the  benefit  of  the  statute,  provided  the 
bill  contains,  along  with  the  agreement,  matter  sufficient  to  avoid  the  bar 
created  by  the  statute.  Such  Is  said  to  be  tills  case.  A  part  po^ormance 
by  the  respondent  Is  alleged,  wh^eby  It  is  Insisted  that  the  ccmtract  Is  tak&k 
out  of  the  opmtlon  of  the  statute." 

The  rale  laid  down  is  that,  if  the  contract  is  denied,  and  it  is  <»ie 
which  comes  within  the  statute,  the  plaintiff  must  show  a  written 
contract    In  the  case  of  Duffy  v.  ODonovan,  46  N.  T.  226,  all  that 
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was  held  was  that  the  objecticMi  coold  not  be  raised  for  the  fimt 
time  on  appeal  that  uo  contract  was  proved,  valid  by  the  statute  of 
frauds,  or  where  the  contract  was  admitted  by  the  answer.  And 
th^  the  rule  was  laid  down  that: 

"If  the  defendants  Intended  to  Insist  upon  tbe  statute  of  frauds,  or  upon 
the  invaildlly  of  the  contract  for  any  other  reason,  they  should  taare  denied 
the  maklDff  ot  the  same,  and  pat  the  plaintiff  to  imn>o^  «■  set  up  the  wedat 
matter  relied  upon." 

In  the  case  of  Marston  v.  Swett,  6G  N.  T.  209,  also  dted,  tiie  oo» 
rect  rule  is  again  laid  down.    It  is  that: 

"If  the  contract  alleged  in  the  complaint  had  been  denied,  or  the  statute  of 
frauds  set  up  as  a  defense,  It  wrald  have  been  necessary  upon  tile  trial  to 
prove  that  the  contract  was  In  writing,  if  It  was  one  which  tba  ststnte  re- 
quired to  be  in  writing." 

The  rule  undoubtedly  was,  priw  to  Porter  t.  Wormser,  supra, 
that  where  the  contract  was  absolutely  denied  the  statute  of  frauds 
was  available  to  the  def«idant;  and  it  mlg^t  further  be  contended, 
under  our  system  of  pleading,  that  if  the  agreement  is  admitted  by 
the  answer,  even  if  it  is  attempted  to  be  attacked  by  another  allega- 
tion in  the  answer  as  no  contract,  because  not  in  writing,  such  a 
defense  cannot  be  available,  because,  the  agreement  being  admitted 
by  the  pleadings,  the  court  will  not  inquire  whether  it  was  or  was 
not  In  writing.  Cosine  v.  Graham,  Bupca.  Thia  ia  the  rule  laid 
down  In  section  756,  Stoiy,  Eq.  Jur.    He  says: 

"Courts  of  equity  will  enforce  specific  performance  of  a  contract  within 
the  statatSb  XK>t  In  writing,  where  It  Is  fully  set  forth  In  the  bill,  and  is  con- 
fessed by  the  answer  of  the  defendant  The  reason  given  tat  the  dedsloD 
Is  that  13ie  statute  Is  designed  to  guard  against  fraud  and  perjvryi  and  in 
such  case  tiiere  can  be  no  charges  of  that  sort" 

Such  also  is  the  rule  of  pleading  declared  in  our  court  of  appeals 
in  the  case  of  Fleischmann  v.  Stem,  90  N.  Y.  110.  In  this  case  it 
was  hdd  ttatf  where  a  material  averment  ot  the  complaint  is  not 
put  in  issue,  such  averment  must,  for  the  purposes  of  the  trial,  be 
taken  as  true;  and  the  defendant  Is  not  at  liberty  to  deny  the  ex- 
istence of  the  facta  coostltntlng  the  cause  of  action  stated  in  tlie 
complaint,  or  to  prove  any  state  of  facts  inconsistent  therewith; 
and  certainly,  where  the  agreement  is  expressly  admitted  In  the 
answer,  the  same  rule  must  apply.  The  defense  of  the  statute 
seems  to  be  only  available,  therefore,  when  the  obligation  of  the 
contract  is  denied,  and  not  otherwise.  In  the  case  at  bar  the  con- 
tract was  denied.  The  plaintiff  was,  therefore^  obliged  to  prore 
a  contract  valid  under  the  statute. 


(77  Ilun.  23a) 

PAPS  V.  SCHOFI£)IJ>  et  al. 

(Supreme  Court,  Goieral  T&m,  First  Departmoit   April  IS,  1894) 

1.  Opehiho  Judombst— Cgnditionb— Qdbbtions  LmeATSD. 

In  an  action  by  a  tenant  by  the  curtesy  of  an  undivided  tnta^  in  land 
against  his  cotenants  for  an  aoooontlng  of  rents  due  to  Um,  au  lntn> 
locutcar  judgment  was  rendered  In  bis  favor,  directing  a  reference,  and 
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atUudglng  tbat  on  CDnflrmatioii  of  the  r^eree'a  repot  plaintiff  kave  jndg- 
rnent  for  the  ram  found  to  be  due  Mm.  Attee  tbe  refwee  reported,  plain- 
tiff died.   Hli  execatrlx  waa  substituted  as  plalntlfl,  and  final  judgment 

was  entered  confirming  the  report,  and  directing  payment  of  the  sum  re- 
jwrted  to  be  dne.  The  judgment  was  subsequently  opened  on  application 
of  certain  defoidanta,  with  leave  to  litigate  as  to  the  amonnt  due  plalntllTs 
estate,  on  condition  tbat  no  technical  objection  should  be  taken  to  the  right 
to  continue  the  action  as  then  framed.  Had,  that  nich  defendants  could 
not  object  that  plalntlfTs  claim  for  money  due  by  reason  of  his  tenancy  by 
the  curtesy  abated  on  his  death. 

S.  £sTOFFEL— In  Pais. 

The  claim  of  a  tenant  In  common  for  his  share  of  the  rents  being  dis- 
puted ^  his  eotoiants.  It  was  agreed,  In  <vder  to  Induce  him  to  execute  a 
converance  of  tbe  premises,  that  the  amount  of  his  claim  should  be  r» 
talned  out  of  the  proceeds,  and  tbe  amount  actually  due  him  ascertained 
and  paid.  The  parties  failed  to  agree  on  the  amotmt,  and  claimant  sued 
his  cotenants.  IlOd,  that  defendants  could  not  object  that  plaintiff's  claim 
was  personal  against  the  ootenant  who  had  odiacted  tbe  rents,  and  oonld 
bo  enforced  only  against  him  personally. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Julia  V.  Pape,  as  executrix,  against  Joseph  L.  Schofield 
and  others,  for  an  accotmting  of  the  rents  of  certain  premisee. 
From  a  judgment  in  favor  of  plaintiff  for  $6,341.23  and  costs,  and 
directing  ddFendant  Thomas  McKee  to  pay  said  amonnt  to  plain- 
tiff ont  of  mon^  In  his  hands  to  the  credit  of  this  action,  de- 
fendants appeal  AfDrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAKKEB, 
JJ. 

F.  L  Koissen,  for  appellants. 
John  Delahunty,  for  respondent. 

PABKEB,  J.  Prior  to  the  22d  day  of  December,  1S83,  Joseph 
Jm,  Simon  R,  and  Helen  Schofield,  Harj  "BXch,  and  Catherine  K. 
Pape  w«e  tcoiants  in  common  of  certain  premises  situated  in  this 
city.  On  that  day  Catherine  R  Pape  died,  leaving,  her  snrviving, 
her  hnstMind,  Ernest  D.  Pape,  who  thereupon  became  vested  with 
It  tenancy  by  the  corteqy  hi  an  undivided  one-fifth  share  of  snch 
premises.  About  the  1st  of  August,  1S8S,  the  owners  of  the  fee 
hiid  presented  jto  them  an  opportunity  to  sell  the  real  estate  at 
what  seemed  a  favorable  price,  nnd  their  agent  and  attorney,  Thom- 
as J.  McKee,  thereupon  undertook  to  induce  Pape  to  join  in  the  con- 
veyance. This  at  ^t  he  refused  to  do,  unless  he  should  be  paid  a 
jMOportion  of  the  rents  due  him  as  tenant  by  the  cnrtesy,  together 
witii  the  unpaid  ventA  which  were  due  to  Us  wife  at  the  time  of  her 
deatii,  and  tiie  valne  of  his  interest  as  snch  tenant,  to  be  computed 
according  to  the  method  provided  by  law.  Pape  prepared  and  pre- 
sented an  itemized  statement  of  his  daim,  aggregating  f7,775.  The 
correctness  of  the  claim  was  not  admitted,  and,  tbe  time  for  the 
completion  of  the  sale  being  near  at  hand,  it  was  agreed  between  the 
agent  for  the  owners  of  the  fee  and  Dr.  Pape  that  a  sum  of  money 
eqnal  to  the  amount  daimed  by  him  should  be  retained  out  of  the 
purchase  money,  for  the  purpose  at  paying  whatever  amonnt  it 
ahonld  afterwards  be  agreed  of  right  belonged  to  the  daimant 
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Accordingly  the  sale  took  place,  the  money  was  retained  by  the 
agmt,  McKe^  as  stipulated,  but,  the  partieB  being  unable  to  agree 
upon  the  amount  due,  Pape  instituted  this  suit,  in  *which  he  de- 
manded an  accounting  for  the  rents  to  which  he  made  claim  indi- 
Tidually,  as  well  as  l^ose  lUleged  to  be  due  him  as  administrator 
(Kt  his  wife's  estate,  and  for  the  gross  value  of  his  tenancy  at  the 
time  of  the  conveyance.  Two  of  the  defendants  answered,  the 
others  suffered  default,  and,  the  case  being  at  issue,  the  special 
term  sent  the  matter  to  a  referee,  to  take  and  state  the  accounts, 
and  report;  the  interlocutory  decree  further  adjudging  that  upon 
the  coming  in  of  the  report  of  the  referee,  and  the  confirmation 
of  the  same,  plaintiff  have  judgment  that  the  defendant  piQ^  to  the 
plaintiff  out  of  the  moneys  in  his  hands,  mentioned  in  the  comj^aint, 
the  sum  which  may  be  found  due  him  as  tenant  by  the  curtesy  in 
said  premises,  and  as  administrator  of  Catherine  B.  Pape,  deceased. 
The  referee  reported  that  there  was  due  to  the  plaintiff  the  sum  of 
$6,341.23,  the  report  being  dated  and  ffled  December  13, 1889.  Two 
days  later  the  plaintiff,  Pape,  died.  Shortly  afterwards  his  exec- 
ntrix  was  substituted  in  his  place  as  plaintiff,  and  on  November 
29, 1890,  final  judgment  was  entered,  confirming  the  referee's  report, 
and  directing  payment  to  the  plaintiff,  by  McKee,  out  of  the  funds 
in  his  hands,  the  sum  reported  due,  with  costs.  Thereafter  Simon 
R  and  Helen  Schc^eld  and  Mary  Bich,  who  had  not  appeared  in  the 
action,  made  application  to  tiie  court  that  the  default  be  opened. 
The  motion  was  granted,  the  order  providing  that  they  be  allowed 
"to  come  in  and  litigate  the  question  as  to  the  amount  that  should 
be  paid  Dr.  Ernest  D.  Pape's  estate  from  the  fund  in  the  hands  of 
Thomas  J.  McKee  (one  of  said  defendants),  and  for  that  purpose 
interpose  answers  to  the  amended  complaint  in  said  action,  and  said 
motion  to  that  extent  is  hereby  granted,  upon  condition — -First, 
that  said  defendants  will  not  and  do  not  take  or  interpose  any 
tedinical  objection  to  tiie  right  of  the  said  plaintiff  to  contbine  the 
action  as  it  is  now  framed;  second,  that  said  action  be  sent  back 
to  the  referee  appointed  by  the  interlocutory  judgment  therein  for 
trial  upon  the  issues  made  by  the  answers  to  be  interposed  to  said 
complaint  by  said  defendants,  respectively,  such  answer  or  answers 
to  be  served  within  ten  days  after  the  entry  of  this  order,  and  the 
reference  to  proceed  thereafter  upon  two  days'  notice."  The  pro- 
ceedings thereafter  had  resulted  in  a  report  by  the  referee  that 
there  was  dne  the  plaintiff  the  aggregate  sum  ot  $6^09.64,  which 
report  was  confirmed  at  special  term,  and  judgment  accordingly 
entered.  Under  this  state  of  facts,  it  seems  a  little  remarkable 
that  the  defendants,  who  were  allowed  to  come  in  by  the  court, 
after  judgment  had  been  rendered,  for  the  purpose  only  of  litigat- 
ing the  sum  due,  should  contend  with  apparent  seriousness — ^Firat, 
that,  however  substantial  the  claim  of  Dr.  Pape  may  have  been  for 
moneys  accrued  to  him  by  reason  of  his  tenancy  by  the  curtesy, 
it  abated  on  bis  death;  second,  that  the  plaintiff  failed  to  prove 
any  personal  liability  on  the  part  of  the  cotenants  other  than  Joseph 
L.  Schofidd,  who  collected  rents;  third,  that  the  agreement  did  not 
provide  that  the  sum  set  apart  to  secure  Dr.  Pap^  or  any  part  of  it. 
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should  be  applied  in  the  payment  of  rents  due  hlra,  either  individnally 
or  as  administrator. 

In  the  light  of  the  facts  disclosed  by  this  record,  to  the  principal 
features  of  which  we  hare  briefly  alluded,  it  is  apparent  that  the 
points  referred  to  ought  not  to  have  been  insisted  upon  here;  but, 
as  they  have  been  unsuccessfully  jK^sented,  there  will  result  no 
practical  difference.  Touching  the  first  point,  It  is  unnecessary  for 
us  to  determine  what  would  hare  been  the  effect  upon  the  claim 
which  Dr.  Pape  made  had  he  died  before  the  granting  of  the  Inter- 
locutory judgment,  and  the  making  and  filing  of  the  report  of  the 
referee  in  pursuance  thereof.  That  judgment  was  valid  and  final 
as  to  the  rights  of  the  parties  until  reversed  on  appeal,  and,  as  no 
ai^al  has  ever  been  taken  from  It,  it  is  not  before  this  court  for 
review.  The  merits  of  the  controversy  being  thus  adjusted  as  be- 
tween the  parties,  three  of  the  defendants  asked  that  their  default 
might  be  opened,  and  they  allowed  to  come  in  and  def^d.  Ap- 
parently for  the  purpose  of  depriving  the  petitioners  seeking  relief 
from  their  default  from  making  such  use  of  the  benefit  which  they  , 
sought  as  would  work  injustice  to  the  estate  of  the  deceased,  Dr. 
Pap^  the  court  established  the  limits  of  the  answer,  and  inserted  as 
a  condition  for  the  opening  of  the  default  that  defendants  should 
not  interpose  any  technical  objections  to  the  rights  of  the  plain- 
tiff to  continue  the  action  in  its  present  form.  Kow,  having  ac- 
cepted the  conditions  of  the  order,  and  obtained  the  benefits  which 
it  granted  to  them,  defendants  are  bound  by  it 

The  point  next  made  is  that  liability  for  rent  collected  by  one 
tenant  in  common  for  his  coteaant  is  a. personal  one,  and  can  only 
be  enforced  against  him  personally.  The  applicability  of  that 
proposition  to  the  situation  which  the  facts  of  this  case  present 
is  sought  to  be  founded  on  the  fact  that  the  rents  for  a  number  of 
years,  for  which  the  plaintiff  has  recovered,  were  collected  by 
Joseph  Ik  Schofield,  one  of  the  cotenants.  The  contention  is  not 
wdl  grounded,  however,  because  the  situation  is  changed  by  the 
stipulation  and  agreement  of  the  parties.  The  owners  of  the  fee, 
being  anxious  to  sell  the  property,  attempted  to  induce  Dr.  Pape  to 
unite  with  them  In  a  conveyance,  but  he  refused  on  the  ground  that 
he  had  not  received  the  proportion  of  the  rent  due  to  him  in- 
dividually and  as  administrator  of  Mrs.  Fape's  estate.  This  refusal 
standing  in  the  way  of  the  consummation  of  their  agreement  to  sell, 
they  attempted  to  provide  a  method  which  should  secure  to  him 
whatever  should  be  found  to  be  actually  due.  True,  the  several 
defendants  did  not  sign  the  agreement,  but  McKee,  their  agent  and 
attorney,  signed  it  for  them,  as  he  was  authorized  to  do,  and  some, 
a  not  all,  of  them  knew  what  the  arrangement  was  prior  to  the 
execution  of  the  conveyance.  The  whole  transaction,  therefore, 
amounted,  in  effect,  to  an  agreement  between  the  pardes  that  the 
whtAe  or  such  part  of  the  claim  of  Dr.  Pape  as  should  turn  oat  to  be 
well  founded,  which  claim  was  then  before  them  in  the  form  of  an 
itemized  statement,  should  be  paid  out  of  the  fund  to  be  retained 
from  the  proceeds  of  the  sale  by  the  agent,  McKee. 
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For  the  reason  presented  in  ihe  diMnssion  of  Hid  flnt  and  aeeoiid 

points,  the  third  cannot  avail  the  defendants. 

It  is  further  insisted  that  the  referee  erred  in  finding  Dr.  Pape 
to  have  been  of  the  age  of  68  years  on  the  Isli  day  of  August;  1888. 
An  attentive  reading  of  the  evidence  leads  ns  to  tlie  oondnsion  that 
the  referee's  finding  has  Bach  support  therein  as  denies  to  this  court 
the  right  to  interfere  with  it  The  judgment  should  be  affirmed, 
with  coats.    All  concur. 

(77  Hun,  182.) 

ONimSD  STATB8  TBU8T  00.  OF  KBW  YORK  v.  MATOB.  BTOh  OF 
OITY  OF  NEIW  TORK. 

(Supreme  Coort,  General  Term,  First  Department   April  18,  1804.) 

1.  Taxation — Ebbonbodb  Absbbbstekt — Recovxrt  of  Taxes  Paid. 

Where  an  assessment  Is  erroneous,  but  not  Illegal,  the  taxpayer's  reme- 
dy Is  by  certiorari  to  review  the  assessment,  and  he  cannot  recover  back 
taxes  paid  under  such  assessment  unless  tiie  payment  was  oompolsory, 
or  was  made  after  certiorari  was  broughL 

'  9.  BaMB— VOLUNTAET  PAYMENT. 

Payment  of  taxes  is  voluntary  where  It  is  made  at  a  time  when  the 
'  recdver  of  taxes  could  not  instltate  inwoeedlnss  to  enforce  tlie  paymea^ 
though  at  the  time  of  the  payment  a  wrltta  ivotest  was  served. 

Appeal  from  special  term,  Kew  Tork  county. 

Action  by  the  United  Statra  Trust  Company  of  New  York  against 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York. 
From  a  judgment  awarding  plaintiff  $50^55.55  for  personal  taxes 
wrongfully  collected  from  it  in  the  year  1887,  and  denying  it  any 
recovery  on  account  of  the  taxes  of  1888,  1889,  and  1890,  both  par- 
ties appeal    Beversed  in  part,  and  affirmed  in  part. 

The  action  was  brought  to  recover  $139,765.71,  being  the  as^regate  amount 
paid  for  taxes  In  each  of  the  years  1887,  1888,  1889,  and  1890,  on  the  ground 
that  the  assessments  w&e  void,  and  the  paym«it  of  the  taxes  Induced  by 
duress  and  under  mistake,  and  to  cancel  the  assessments  themselves.  The 
plaintiff  is  a  domesUc  corporation  transacting  business  as  a  trust  company 
in  the  dty  of  New  York.  In  each  of  the  years  mentioned,  plalntUC  was 
assessed  for  taxation  on  Its  capital  stock,  pursnant  to  the  prorlsions  of 
the  act  of  1857  relating  to  taxing  incorporated  companies.  Laws  1857,  c. 
4B6,  I  8.  In  each  instance,  plaintiff  famished  the  oommlsaioneni  swocn 
statements  showing  Its  condition  In  those  years,  for  the  purpose  of  assess- 
ment, and,  through  Its  oSceia  or  attorneys,  appeared  before  the  commis- 
sioners whll^  the  books  were  open  for  cMrectlon,  and  applied  for  cancella- 
tion or  reducti(m  of  the  assessment  The  ground  of  application  for  canoellSi- 
tlon  or  reduction  of  the  assessment  in  each  year  was  that  according  to 
these  statements  tbe  plaintiff  bad  no  personal  property  subject  to  taxation, 
except  for  the  year  1800;  but  the  commissioners,  instead  of  canc^ng,  re- 
duced, the  assessmttit  The  result  of  these  proceedings  was  fliat  the  assess- 
ments were  confirmed  for  amoonts  In  each  year  which,  In  the  aggRgatCb. 
make  up  the  sum  for  which  a  recovery  is  sought  in  this  action.  Plaintiff 
took  no  proceedings  by  certiorari  to  review  any  of  the  assessments,  but  paid 
the  taxes  as  levied,  ^ther  with  interest  accrued  at  the  time  of  payment,  or  less 
the  rebate  allowed  by  law  for  prompt  payment  In  the  years  1888, 1889,  and 
1800  the  taxes  were  paid  (excepting  a  small  portion  of  the  taxes  of  ISBOff 
during  the  first  weeks  that  the  books  were  open;  and  In  each  of  said  yesn 
plaintiff  received  a  rebate  of  interest,  tills  being  <me  of  the  inducements 
stated  by  the  preeidoit  of  plaintiff  for  the  early  payments  of  taxes  in  tiiose 
years.   In  the  year  1887,  paymmt  of  the  tax  was  driieirsd  natU  December 
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36th,  OD  irtild)  day  fuiyinent  -wu  madiv  with  Interest,  and  at  tbe  suae  time 
a  written  notice  wag  served,  tAthee  vftm  tbe  mayw  or  oomptnUer  or  tbe^ 
recelTer  of  taxes  of  the  dtr.  In  the  fi>llowlng  form: 

"Tbe  United  States  lYnst  Gompaoy  of  New  York  being  Informed  that  jroa 
claim  that  It  la  Indebted  to  you  to  tbe  amount  of  $37,231.77  for  a  tax  on 
personal  estate  of  the  said  trust  company,  and  In  response  to  your  demand 
tberefor,  It  hCKby  pays  tbe  same  under  protest;  reserving  all  rights  to  re* 
oorer  the  amount  so  paid  under  iffotest,  or  any  part  thereto,  bdloTlng  tbe 
tax  above  referred  to  to  have  been  unlawfully  assessed,  and  the  demand  tar 
tbe  payment  thereof  to  be  unlawful. 

•'United  States  Trust  Company  of  New  York, 
"By  J.  S.  Cterk,  2d  Vice  Prest 

•To  tbe  Mayor,  Aldermen,  and  Commonalty  of  the  City  of  New  YM-k;  the 
Comptroller  of  the  City  of  New  York;  the  Receiver  of  Taxes  of  the  City 
of  New  York." 

Xo  proof  was  offered  of  an  actual  demand  by  the  receiver  of  taxes  on  the 
plnintlff  for  the  amount  of  the  tax  laid  In  1887.  The  person  who  paid  the 
tax  on  behalf  of  plaintiff  had  died  befwe  the  trial  of  this  case,  and  the 
receiver  of  taxes  was  also  then  deceued.  Up(ML  whom  the  notice  of  protest 
was  served,  or  tbe  manner  of  its  service,  is  not  made  to  appear.  "It  docs 
not  appear  that  any  officer  of  tbe  defendant  bad  authority,  at  the  time  of 
payment  of  the  tax  of  1887,  to  enfbrce  collectton  of  the  same,  or  that  any 
officer  threatened  to  enf(M«e  the  same,  or  had  made  any  attempt  to  seise  the 
property  of  the  platntUI.  under  color  of  law,  or  otherwise."  The  court  at 
special  term  held  that  the  tax  of  1887  was  paid  und»  duress,  and  that  the 
amount  so  paid  might  be  recovered  back  In  this  action,  and  that  the  taxea 
for  tbe  other  years  could  not  be  so  recovered.  Judgment  was  enlwed  ac- 
owdlm^ly,  and  both  parties  have  taken  appeals  to  this  court. 

Argued  before  VAN  BBUNT,  P.  and  O'BRIEN  and  FOL> 
LETT,  J  J. 

Edward  W.  Sheldon,  for  plaiutiil. 
George  S.  Coleman,  for  defendants. 

O^BBIEN,  J.  Upon  the  part  of  the  plaintiff,  it  was  contended 
that  the  disputed  taxes  were  imposed  without  jurisdiction,  and 
were  Toid;  and  to  support  this  argument  it  is  insisted,  upon  the 
Mthority  of  People  t.  Coleman,  126  N.  Y.  438,  27  N.  E.  818,  that 
the  plaintifl^B  capital  stock  was  not  taxable^  In  that  case  the 
qaestion  of  the  right  to  fix  the  tax  in  the  manner  in  which  it  wa* 
done  by  the  co&uni88i<HierB  here  waa  directly  InTolved;  and  npoo 
fhB  merits,  if  {daintiff  is  in  the  position  to  avail  itsdf  of  the  rule 
of  law  in  that  case,  it  would  be  conclnsiTe  upon  the  rights  of  the 
parties,  because  it  was  therein  held  that  the  manner  of  ascertaining 
the  Talue  of  the  capital  stock  to  be  assessed  as  provided  by  the 
act  of  1867,  by  taking  the  value  of  the  share  stock,  instead  of  the 
capital  owned  by  the  corporation,  was  erroneous,  and  that  in  tax- 
ing corporations  under  said  act  the  subject  of  valuation  and  as- 
MMment  is  nevor  the  share  stock,  but  alw^s  the  company's  capital 
and  surplus,  which  should  be  assessed  at  its  actual  valne,  when 
tliat  is  known  or  can  be  ascertained.  There  the  question  was 
raised  by  the  Union  Trust  Company  by  certiorari,  unlike  the  present 
action,  which  is  brought  directly  to  recover  back  moneys  paid  after 
the  plaintifl  had  ne^ected  to  avail  itself  of  proceedings  by  certio- 
rari.   It  is  insisted  that  the  present  suit,  unUke  the  case  dted,  in- 
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Tolves  a  collateral  attack  iip<ni  asBeBBin^tB  for  taxation  made 
by  the  proper  authorities  ha^g  jurlsdictioii  of  the  person  and 
Bubject-matter,  and  that  It,  therefore,  cannot  be  maintained.  This 
ailment,  of  course,  Is  supported  by  the  contention  that,  the  plain- 
tiff having  omitted  to  avail  itself  of  the  full  and  adequate  remedy 
provided  by  law  for  the  review  of  illegal  assessments,  it  cannot 
now  be  heard  to  question  either  the  legality  or  the  amount  of  the 
tax.  The  determination  <rf  this  contention  must  necessarily  turn 
upon  the  point  as  to  whether  or  not  the  assessment  was  illegal, 
or  merely  erroneona    As  raid  in  Bank  t.  Elmira,  53  N.  T.  49: 

"It  is  conceded  that  the  plaintiff  la  entitled  to  recover  U  the  usesament  la 
to  be  regarded  as  illegal,  and  not  tdmplj'  erroneous.  •  *  •  The  dlstine- 
tl<ni  is  between  an  erroneona  and  an  Illegal  assessment  The  former  Is 
when  the  officers  have  power  to  act,  but  err  In  the  exercise  of  the  power; 
the  latter,  where  Ihey  have  no  power  to  act  at  all,  and  it  does  not  aid  them 
to  decide  that  they  have." 

This  distinction  is  also  pointed  out  in  Dillon  on  Municipal  Corpo- 
rations (page  1146,  §  941),  wherein  it  Is  said: 

"Accordingly,  an  action  lies  against  a  municipal  craroratlon  to  recover 
the  amount  of  taxes  compulsorlly  collected  by  it  upon  an  Illegal  aasesament 
in  respect  of  property  not  liable  to  taxation.  So  an  unlawful  tax  for  a  local 
Improvement,  exacted  by  the  city  under  color  of  process,  and  paid  to  the 
city's  officers  under  protest,  may  be  recovered,  with  int««st  The  tax  or 
assessment  must  be  Illegal  or  Told,  and  not  rtmply  Irregular,— as,  for  ex- 
ample, an  Irr^olarlty  In  mode  of  assessment,  oTervalnatlim.  eta,-^  sn- 
thorlse  Its  recovery  back." 

Many  other  authorities  might  be  cited  for  the  proposition  that 
if  the  amount  is  merely  erroneous,  and  its  payment  has  not  been 
compulsory,  then  the  exclusive  remedy  is  by  certiorari,  and  one  who 
fails  to  avail  himself  of  thin  proceeding  is  remedUesa  Wher^ 
however,  the  assessment  or  tax  is  illegal  and  void,  or  where  one 
pays  money  upon  an  illegal  or  erroneous  assessment,  to  prevent 
an  illegal  seizure  of  his  person  and  property  by  one  claiming  au- 
thority to  seize  the  same,  such  may  be  recovered  back  in  an  ac- 
tion, on  the  ground  that  the  payment  was  compulsory,  or  by  duress 
or  extortion.  Here,  therefore,  if  the  plaintiff's  claim  is  right, — 
that  the  assessment  was  void, — ilien  the  failure  to  proceed  by 
certiorari  is  no  bar  to  the  maintenance  of  this  action.  What  the 
commissioners,  as  shown,  undertook  to  do  was  to  assess  the  capital 
stock  under  the  act  of  1857;  .and  what  they  did  was,  in  fixing  the 
vaXue  of  the  capital  stock  for  the  purpose  of  taxation,  to  erroneously 
take  the  value  ot  the  share  stock,  instead  of  the  capital  of  the  com- 
pany and  its  surplus.  If  the  commissioners  had  jurisdiction  over 
the  person  and  subject-matter,  then  the  fact  that  they  proceeded 
upon  a  wrong  basis,  and  thus  made  an  erroneous  assessment,  as 
distinguished  from  an  illegal  one,  would  not  render  the  assessment 
void.  We  tliink  that  here  the  commissioners  had  jurisdiction  of 
both  the  person  and  subject-matter.  They  were  authorized  to  fix 
a  tax  on  the  capital  stock,  and,  in  ascertaining  the  value  thereof, 
they  erroneouEdy  determined  it  by  taking  the  value  of  the  share 
stock,  and  not  that  of  the  capital  and  sur^dns  of  the  corporation, 
^eir  jurisdiction  over  the  person  is  not  denied,  and  it  seems 
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equally  clear  that  they  had  jurisdiction  of  the  subject-matter;  but, 
by  taking  a  wrong  basis  of  Taluation,  they  assessed  the  plaintiff  too 
much,  and  hence  were  guilty,  not  of  an  illegal  act,  but  of  an  erro- 
neous Taluation  of  plaintitTs  property  subject  to  taxation.  In  all 
the  cases  to  which  we  have  been  referred  by  plaintiff,  and  wherein 
the  assessment  was  held  to  be  void,  it  will  be  found  that  the 
decisions  proceeded  upon  a  finding  that  the  asseesors  had  no  ju- 
rUdiction  either  orer  the  person  or  the  Bubject-matter;  and,  as 
iUnstrating  this,  we  may  refer  to  but  one  or  two  cases.  Thus,  in 
Bank  t.  Elmira,  snpra,  an  att^pt  was  made  to  tax  the  stock  of  a 
national  bank,  which  was  not  the  subject  of  taxation.  And  in  Be 
New  York  Catholic  Protectory,  77  N.  Y.  342,  the  real  estate  was 
exempt  from  taxation,  and  the  commissioners  of  taxes  were  there- 
fore without  jurisdiction  to  assess  it  In  McLean  t.  Jephson,  123 


"In  view  of  the  fact  that  the  authorities  on  this  point  are  all  ualf<»rm, 
wo  will  only  refer  to  In  re  New  York  Catholic  Prote<-tory,  77  N.  T.  342,  be- 
cause It  recognizes  as  an  established  principle  that  the  detCTmlnatlon  by 
assessord  that  a  person  or  his  property  are  taxable  Is  jurisdictional,  and  that 
an  error  made  by  them  In  such  determination,  against  the  taxpayer.  Is  fetal 
to  the  validity  of  the  assessm^t" 

That  very  case  (McLean  t.  Jephson)  was  one  where  the  asseBsors 
had  no  jurisdiction  over  the  person;  and,  as  therein  said: 

"Asseaaon  cannot  acquire  jurisdiction  to  make  such  aBBesBmeuts  by  de> 
termini  OK  that  they  have  it,  and  their  authorl^  to  act  must  always  depend 
upon  the  existence  of  the  Jurisdictional  facts  described  In  the  Btatute." 

We  think  we  have  indicated  with  sufSclent  clearness  the  opinion 
we  entertain, — ^that  this  is  a  case  of  an  erroneous,  and  not  an  ille- 
igal,  assessment 

The  plaintiff,  anticipating  that  the  decision  might  be  against 
it  upon  its  claim  that  the  assessment  was  void,  further  contends 
that,  though  it  should  be  held  to  be  an  erroneous,  and  not  an 
ill^al,  assessment,  still  it  was  not  confined  to  its  remedy  by  certio- 
rari, but  can  maintain  an  action,  such  as  this,  to  recover  it  back. 
Support  for  this  position  is  claimed  to  be  found  in  the  case  of  Peo- 
ple T.  Carter,  119  N.  Y.  557,  23  N.  E.  927,  wherein  the  court  say: 

"TVbere,  taowero',  (me  pays  taxes  imposed  under  an  aaeessment  whi(A  la 

not  void,  but  simply  excessive  and  unequal,  and  gives  notice  of  his  proceed- 
ings to  review  and  correct  the  same.— thus  indicating  that  be  Intends  to  re- 
aerre  his  rights,  and  does  not  Intend  to  waive  or  abandon  his  proceedings,— 
we  know  of  no  principle  of  law  upon  which  such  a  paymoit  under  protest 
can  be  set  up  as  a  bar  to  the  further  iH^>secution  of  the  proceedings.  By 
such  payment  he  waives  no  rights,  and  be  does  no  wrong,  and  creates  no  em- 
barrassment  to  the  municipality  or  office  taking  tals  money,  and  he  cannot 
be  estopped  thereby." 

This  does  not  change  the  rule  which  has  been  held  in  the  other 
cases  to  which  reference  has  been  bad,  because  in  the  case  last 
<±teA,  unlike  the  one  at  bar,  the  payment  was  made  nnder  pro- 
test after  the  writ  of  certiorari  was  issued,  and  while  such  proceed- 
ings were  pending.  And  if,  here,  the  plaintiff  had  taken  the  pro- 
ceeding given  by  law  to  test  the  amount  of  the  assessment  by 
certiorari,  and  thereafter  had  had  it  canceled  on  such  proceeding, 
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then,  nndonbtedly,  It  ccrald  recover,  even  ttiongh  tiie  money  had 
been  paid.  Bat  in  a  case  vhere  the  asaessors  have  jurisdiction  to 
impose  the  tax,  which  is  paid,  it  cannot  be  recovered  back  by  the 
ta^iajer  without  firat  setting  aside  the  assessment  Trimmer  v. 
City  of  Rochester,  130  N.  Y.  401, 29  N.  E.  746.  And  where,  without 
first  taJdng  proceedings  for  such  purpose,  a  voluntary  payment  is 
made,  no  recovery  can  be  had,  even  though  it  be  held  that  the  as- 
sessment was  excessive  and  erroneous.  That  this  is  true  can  be 
well  illustrated  by  taMng  the  case  of  two  who  are  claimed  to  be 
severally  liable  upon  an  instrument  upon  which  judgment  is  ren- 
dered against  them.  If  one,  after  demwd,  should  pay,  and  the 
other  appeal,  and  upon  such  appeal  succeed,  could  it  be  argued  that 
the  former  would  he  entitled  to  recover  ihe  mon^  whi^  he  had 
voluntarily  paid?  We  think,  under  the  authorities,  that  this 
could  not  be  done,  and  yet  that  is  the  position  of  the  plaintiff  here. 
After  making  some  futile  protest  with  respect  to  the  tax  of  1887, 
voluntary  payments  were  made  in  the  succeeding  years,  during 
which  the  Union  Trust  Clompany  was  proceeding  by  certiorari  to 
test  the  manner  in  which  the  assessment  was  levied  upon  its  cap- 
ital stock.  If,  solely  because  the  latter  succeeded  in  having  the 
assessment  canceled,  the  plaintiff  were  penuitted  to  recover  in  this 
action,  ihen  all  the  cases  which  make  a  distinction  between  vtdun- 
tary  and  compnlsory  payments  would  be  overturned.  We  do  not 
think  that  where,  as  here,  all  the  taxes,  except  for  the  year  1887 
(which  we  will  consider  separately),  were  voluntarily  paid,  and  the 
amount  so  paid  has  been  appropriated  by  the  city  to  meet  its  obli- 
gations, both  state  and  municipal,  that  return  thereof  should  now 
be  had,  at  the  expense  of  the  oUier  taxpayers,  unless  such  return  is 
justified  in  law.  The  general  principle  that  a  tax  voluntarily  paid 
cannot  be  recovered  back,  we  regard  as  elementary,  and  that  it  is 
immaterial  that  it  has  been  illegally  laid;  the  presumption  being 
that  all  payments  are  voluntary,  until  the  contrary  is  shown. 
Cooley,  Tax'n  (2d  Ed,)  p.  309.  These  conclusions  would  result  in 
affirming  the  decision  of  the  learned  trial  judge  respecting  the  taxes 
paid  in  1888,  1889,  and  1890,  and  leave  for  determination  the  que»- 
tion  as  to  the  tax  for  the  year  1887. 

It  is  insisted  that  this  tax  was  paid  under  duress  or  compulsion, 
and  many  authorities  are  cited,  in  this  state  and  in  others,  as  de- 
fining what  constitutes  compulsion,  duress,  or  coercion,  with  respect 
to  the  collection  of  a  tax ;  for  example,  tiie  case  of  Boston  &  S.  Glass 
Go.  V.  CHty  of  Boston,  4  Mete.  (Mass.)  181,  187,  190.  But,  in  relying 
upon  these  cases,  counsel  overlooks  what  must  always  be  considered; 
and  that  is,  the  diflference  in  the  laws  of  different  states  relating  to 
the  enforcement  of  taxes,  and  the  proceedings  that  may  be  taken 
in  determining  the  question  whether  there  is  coercion  or  duress. 
Thus,  as  shown  by  the  language  of  the  opinion  in  the  case  last  re- 
ferred to,  which  arose  under  the  laws  of  Massachusetts,  the  pay- 
ment was  held  not  to  be  v<duntaTy.    It  was  therein  said: 

"It  arises  from  ttae  power  and  auUiorlty  placed  In  tte  hands  of  a  ooHector 
of  tuzea,  by  virtue  ot  bla  warrant,  to  levy  directly  upon  the  propoly  or 
■on  of  every  IndlTidosl  whose  name  Is  borne  «i  ttie  tax  list,  In  defStOt  of 
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paTment  of  the  taxes.  *  •  *  Sucb  warrant  la  Id  the  nature  of  an  ex- 
ecution runniog  against  the  property  and  perdon  of  the  party,  upon  wbJcb  he 
has  no  day  in  court,-HDO  opportunity  to  plead  and  offer  proof,  and  have  a 
Jodidal  dedalon     the  question  of  hU  llaUUty." 


That  being  the  state  of  the  case,  the  payments  made  to  a  collector 
of  taxes  may  be  considered  compulsory,  and  made  under  such  cir* 
cumstances  as  would  authorize  the  party  paying  the  money  to  re- 
cover it  back,  if  the  tax  were  illegally  aaBeased.  No  sneh  features 
appear  in  the  case  at  bar,  because  when  the  tax  of  1887  was  paid, 
In  December  of  that  year,  the  receiver  of  taxes  had  no  authority 
to  take  any  hostile  proceediogs  against  the  plalntiif,  nor  could  he 
authorize  any  such  proceedings  until  after  the  15th  of  January  fol- 
lowing. There  is  no  proof  that  the  receiver  had  made  a  proper  de- 
mand of  the  tax,  withont  which  even  a  suit  to  collect  the  tax  would 
not  ]i&  Consolidation  Act,  g  848;  McLean  v.  Medicine  Co.,  64  N.  Y. 
Super.  Ct.  Rep.  371.  As  correctly  ni^ied  by  defendants,  even  if  a  lawful 
demand  had  been  made,  the  receiver  of  taxes  was  then  powerless  to 
enforce  it  He  could  not  issue  his  warrant  to  the  sheriff  or  <Aty 
marshal  until  January  IS,  1888  (Consolidation  Act,  §  853).  Even  if 
the  receiver  had  had  the  power  to  issue  his  warrant,  he  was  not 
compelled  to  resort  to  force,  nor  did  he  threaten  to  do  so.  The  au- 
thority to  proceed  by  distress  and  sale  is  permissive,  not  mandatory. 
McLean  v.  Myers,  134  N.  T.  480,  82  N.  E.  63.  In  the  absence  of  any 
power  or  authority  to  compd  payment  on  December  29,  1887,  and 
of  any  threat  to  do  so,  and  of  any  edaure  of  praaon  or  proper^,  or 
of  any  irreparable  injury  reasonably  to  be  apprehended,  there  was 
no  c(Hnpulai<m  to  render  the  payment  tnWuntary.  And  the  mere 
fkct  that  a  written  protest  was  so^^  on  some  one,  or  in  some  way, 
— or  even  if  it  had  been  properly  sensed, — would  not  prove  coercion. 
"Where  there  is  compulsion — actual,  present,  potential — in  inducing 
that  payment,  by  force  of  process  available  for  instant  sM^ire 
person  or  property,  and  the  demand  is  really  illegal,  then  the  party, 
by  giving  notice  of  the  illegalily  and  of  his  involuntary  payment, 
cas  recover  beck  tibe  mcmey  ao  paid,  In  an  action  brought  for  that 
purpose;  Where  the  payment  is  voluntary,  as  in  this  case,  a  pro- 
test, with  notice  of  an  intent  to  reclaim,  is  not  sufficient  to  sustain  a 
recovery.  The  v<duntaiy  character  of  the  payment  still  remains, 
notwithstanding  the  notice,  and  is  fatal  to  the  action."  Peebles 
V.  City  of  Pittsburgh,  101  Pa.  8t  304,  309;  Bailroad  Co.  v.  Commis- 
sioners,  98  U.  B.  54L  That  none  of  these  features  was  present  in 
any  proceedings  taken  to  enforce  the  tax  of  1887  we  think  clearly 
appears,  and  th&  payment  made  should  be  held  to  be  voluntary. 
The  ai^cation  of  thto  mle  of  volnntary  payments  to  the  plaintiff 
la  not  harsh  It  had  sevratil  remedies  open,  and  it  might  either 
have  waited,  or,  if  it  deemed  that  improper,  because  not  desiring 
to  have  a  claim  against  it  unpaid,  which  in  some  way  might  affect 
its  standing,  it  could  have  taken  proceedings  by  certiorari,  as  was 
done  in  the  case  of  People  v.  Carter,  supra,  and,  after  obtaining  the 
writ,  paid  the  amount,  and  gone  on  with  the  proceeding.  Kotwlth- 
standing  the  written  protest,  our  conclusion  is  that,  no  coercion  or 
duress  having  been  applied,  as  against  i^ntiff,  to  enforce  payment^ 
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8uch  payment  was  volimtary,  and  cannot  be  recovered  back  in  thi» 
action.  In  onr  opinion,  therefore,  the  judgment,  in  so  far  as  it  per- 
mitted the  recovery  for  the  tax  of  1887,  Bhould  be  reversed,  and  in 
other  roipecta  affirmed,  vith  costs  and  disbursements  to  the  de- 
fendant.   All  concur. 


(Snpreme  Oonrt,  General  Term,  First  Department   April  18,  18M.) 

Tbbtamentart  Gttardjajt — Power  to  Appoimt. 

UndH"  Laws  1893,  c  175,  gtvlng  the  right  to  appoint  a  testamentary- 
guardian  to  the  surviving  parent,  a  father  has  no  power,  when  the  mother 
is  living,  to  appoint  by  will  a  guardian  ot  bis  InCant  children;  and  tlie 
mother,  by  h»  subsequent  aasoit,  cannot  validate  an  attempted  appoint- 
ment by  blm. 

Appeal  from  surrogate  court,  New  York  county. 

Application  by  Henry  W.  Schmidt  and  Peter  Y.  Stocky  for  letters- 
of  testamentary  gnardianship  on  the  estate  of  George  Ulmer  CSansen^ 
a  minor.  From  an  order  denying  the  application,  petitioners  ap- 
peaL  Affirmed. 


Argaed  before  VAX  BBUNT,  P.  J.,  and  FOIXBTT  and  PABKEB, 


Moses  Weinman,  for  appellants. 

FOUjETT,  J.  The  power  to  appoint  a  testamentary  gnardian 
is  statutory,  and  was  first  given  by  12  Car.  11.  c  24,  §  &  In  "Ex 
parte  Farl  of  Bchester,  7  Yes.  370,  Lord  Alvanley  said: 

"It  Is  clear,  by  the  common  law,  a  man  could  not  by  any  testamentary  dis- 
position affect  either  his  land  or  the  gnardlanablp  of  his  children.  The  l&tter 
ai^ears  never  to  have  been  made  the  snbiJect  of  testamentary  dlqporitiw 
till  the  statnte  12  Gar.  n." 

7  Pick.  St  p.  474;  2  Kent,  Comm.  225;  2  Steph.  Oomm.  (Sth  Ed.) 
310;  1  BL  Comm.  462. 

Hence  such  gmtrdians  are  called  in  the  books  "gnardiaim  by  stat- 
ute" or  "statutory  guardiana"  Section  8  of  12  Car.  XL  o.  24,  was 
enacted  in  this  state  March  3,  1787  (Laws  1787,  c.  47,  §  11;  2  Jones 
&  Y.  9C;  2  Kepub.  Laws  N.  T.  p.  448).  This  provision  was  re^n- 
acted  February  20,  1801  (1  Rev.  Laws  1802,  p.  181,  §  18),  and  again 
March  5,  1813  d  Bev.  Laws  1813,  p.  368,  §  18),  and  was  incorporated 
in  the  Bevised  Statutes  (2  Bev.  St  160).  From  time  to  time 
the  Bevised  Statutes  relating  to  this  subject  have  been  amended 
so  that  befbre  the  passage  of  chapter  176,  Laws  1893  (which  is  an 
amendment  of  the  Revised  Statutes),  it  was  provided  that  the  father,^ 
during  the  lifetime  of  the  mother,  might  appoint  a  testamentary 
giian^an  of  unmarried  minors,  and  that  the  mother,  surviving  the 
father,  might  also  appoint  one  for  her  unmarried  minor  children. 
4  Rev.  St  (Banks'  Sth  Ed.)  p.  2612,  c  464,  Laws  1888.  By  the  Be- 
vised Statutes,  as  amended  in  1893,  the  father  and  the  mother  are 
declared  to  be  the  joint  guardians  (tf  their  minor  children.  The 
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word  "husband"  Ib  naed  In  the  statute,  but  !t  evidently  means 
'father,"  as  It  cannot  be  presumed  that  the  legislature  intended  that 
a  husband  should  become  joint  guardian  with  the  mother  of  chil- 
dren by  a  former  marriage.  This  act  repeals  the  authority  con- 
ferred  by  the  former  statutes  upon  the  father  to  appoint  a  testa- 
mentary guardian  during  the  lifetime  of  the  mother.  Under  the 
Revised  Statutes,  as  amended,  only  the  sun'iving  parent  is  author- 
ized to  appoint  such  a  guardian.  People  v.  Boice,  39  Barb.  307. 
The  father  having  no  power  under  the  statute  to  make  the  appoint- 
menl^  his  void  act  in  attempting  to  do  so  cannot  be  validated  by  the 
subsequent  assent  of  the  mother.  The  testamentary  guardianships 
which  the  testator  attempted  to  create  were  limited  to  the  estates  of 
the  minors,  but  we  need  not  now  consider  whether  such  a  qualified 
guardianship  is  authorized  by  the  statute.  It  is  difficult  to  see  any 
f^ooA  reason  for  taking  any  risks  in  this  case.  The  persons  to  whom 
it  is  desired  to  have  letters  of  testamentaiy  guardianship  issued  can 
easily  be  appointed  the  general  guardians  of  the  infants.  The  order 
should  be  afBrmed. 

VAN  BBUKT,  P.  J.,  concurs  in  result    PABKEB^  J,  concurs. 
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(Snfffeme  Ooort,  General  Term,  First  Departmoit  18,  1804.) 

L  Trarspxr  Tax— Nonrbsidbkt  Tbstator. 

A  legacy  under  the  will  of  a  nonresidoit  testator  wbo  leaves  assets  Id 
New  York  Is  not  taxable  unless  paid  oat  of  the  assets  in  the  state.  27 

N.  T.  Snpp.  2S8,  reversed. 

S.  8aub— Status  of  Pbopbhtt— Shabes  of  Stock. 

Shares  of  stock  of  a  foreign  corporation  owned  by  a  nonresident  testa- 
tor, the  certtflcates  of  which  are  In  New  York,  are  not  property  In  the 
state  of  New  York,  within  Laws  1887,  c.  713,  proTldln^  that  when  a  non- 
resident dies,  leaving  personalty  within  the  state,  the  right  to  succeed  to 
It  is  taxable,  as  the  certificates  are  not  property,  bat  only  evld»ce  of 
titie. 

Appeal  from  surrogate's  court,  New  York  county. 

Appraisement  of  the  estate  of  Frank  Linsly  James,  deceased, 
for  taxation  nnder  the  legacy  and  inheritance  tax  act  (Laws  1887, 
c  713).  From  a  decree  confirming  the  appraiser^  report  (27  X. 
T.  Supp.  288)  assessing  a  tax  on  certain  legacies,  John  Arthur 
James,  the  executor,  appeals.  -Beversed. 

On  the  2lBt  of  April,  1890,  Prank  Linsly  James,  a  resident  citizen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  domiciled  therein,  died 
at  San  Benito,  on  the  west  coast  of  Africa.  He  left  a  last  will  and  testa- 
ment, executed  In  England  Jane  26,  1886,  which  was,  June  1^  1890,  duly 
probated  In  England  by  the  probate  court  hereof,  and  letters  testamentary 
tbereon  were  duly  Issued  to  John  Arthur  James  and  William  Dodge  James, 
the  persons  nominated  In  the  will  as  the  executors  and  trustees  thereunder. 
Od  the  lOtb  of  October,  1890.  said  wlU  was  duly  established  in  this  state 
by  a  Judgment  of  the  supreme  court;  and,  on  the  14th  of  that  month,  let- 
ters testamentary  thereon  were  granted  by  the  surrogate's  court  of  the  city 
and  county  of  New  York  to  John  Arthur  James,  porsoant  to  article  3  of  tltl» 
8  of  chapta- 15  of  ibe  CJode  of  CUvU  Procedors. 
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The  tMtetor  had  at  the  tboe  of  hU  dflath.  In  this  state,  stocks  aod  bonds 
luaed  by  various  corporations,  and  bonds  and  mortgages  on  real 
property,  of  tbe  Talue  ot  CB,80S,473  58 

The  testator's  prooertj  In  Bnglandt  whloh  cooalsted  of  leal^  and  person- 
alty, was  valued  at   477,680  00 


Makins  the  total  amount  of  bis  estate  •3,781.102  53 

Property  in  New  York  is,  .&2a2S  of  all  of  testatior's  property,  and  equals. .  3,808,473  58 
The  testator's  debts  amounted  to  117,245,  .S88i5  of  wbich  equals  f  I4,2S3  17 

Bxeoator's  commissions  on  property  In  this  state   28,200  72 

Ssiiaiated  expenses  of  admlaistraUon  in  this  state   16,000  00 

  Ba,49a  88 

Net  value  of  penonsUj  Id  ITow  York  |8,SC0,»70  64 

The  learned  Burrogate  held  that  .82826  <tf  the  foregoing  net  valne  of  prop* 
erty  In  this  state  was  applicable  to  ttm  payment  of  the  CoUowlns  legadea, 
valued  and  aweased  as  follows: 


LaoATU. 

Value  of 
legacy. 

Value  at 
.82t^ 

"Ethelbert  Edward  Lort  Phillips,  life  annuity, 

C96,810 

879,7W 

00 

85,988 

40 

1.000 

628 

25 

41 

41 

26,000 

9Q,70a 

25 

1,0115 

30 

10,000 

6,268 

60 

414 

18 

50,000 

41,412 

50 

2,070 

63 

26,000 

20,706 

25 

1,035 

50 

25,000 

20,700 

25 

1,086 

80 

8,500 

2,070 

62 

108 

56 

l.OJO 

826 

:!5 

Mo  tax. 

1.000 

826 

26 

Hotar- 

f  196, 137 

12 

89,734 

00 

Deducting  $106,137.12,  produced  by  tbe  above  ratio,  aa  applicable  to  the 
payment  of  legacies,  frmn  the  net  value  of  the  parsonalty  In  this  state,  $2,250,- 
979.61,  the  value  of  the  renuUndor  of  the  properly  In  this  state  la  $2,054312^ 
Danlti  WUUa  Jamea  and  OUvla  Phdps  Hoe  resided  In  Amwtea.  bat  In 
what  state  doea  not  appear;  and  all  of  the  other  legatees  above  named  are 
resldwt  citizens  of,  and  are  domiciled  In,  Itie  United  Klncdom  of  Onat  Brit- 
ain and  Izehmd. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

D.  B.  Ogden,  for  appellant 
Edward  S.  Kaufman,  for  respondent. 

FOLLETT,  J.  It  fieema  to  hare  been  settled  that  In  case  a 
resident  citizen  of  another  state  or  country,  and  domiciled  therein, 
dies,  leaving  personalty  within  this  state,  it,  or  the  ri^t  to  sucked 
to  it,  is  tajEable  under  chapter  713  of  the  Laws  of  1887  (In  re  Ro- 
maine,  127  N.  T.  80,  27  N.  E.  769),  and  in  case  a  resident  citizen 
of  this  state,  and  domiciled  therein,  dies,  leaving  personalty  in 
another  state  or  country,  it,  or  the  right  to  succeed  to  it,  is  taxa- 
ble under  that  act  In  re  Swift,  137  N.  Y.  77,  32  N.  E.  1096.  TJn- 
<ier  these  decisions  the  property  of  the  testator  within  this  state, 
passing  to  foreign  legatees,  is  taxable  under  the  act  above  men- 
tioned. It  is  alleged  in  the  petition  that  the  foreign  legatees  have 
been  paid  out  at  the  property  of  the  testator  in  England;  bnt 
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whether  thin  aU^;atioii  is  true  or  false  was  not  determined  by  the 
appraiser  nor  by  the  rarrogate's  court,  nor  does  it  appear  whether 
these  legacies  were  paid  before  or  after  the  will  was  established 
in  this  state.  If  the  legacies  bequeathed  to  the  foreign  legatees 
were  paid  out  of  the  property  in  England,  th(Mie  legatees  have  not 
succeeded  to  any  property  in  this  state^  nor  has  any  property 
passed  to  them  by  virtue  of  the  laws  of  this  state,  and  their  right 
of  succession  is  not  taxable  under  this  act.  This  does  not  affect 
the  amount  of  revenue  derivable  from  the  property  within  this 
state,  because  the  residue  is  increased.  It  has  been  held  (In  re 
Swift,  supra)  that  the  right  to  succeed  to  personalty  situate  in  an- 
other state,  and  owned  by  a  resid^t  dtiken  of  this  state  at  the 
time  of  his  death,  is  taxable  under  the  act;  but,  so  far  as  we  Imow, 
it  has  never  been  held  that  the  right  to  succeed  to  personalty  sit- 
uate in  another  state,  and  owned  by  a  decedent  who  never  resided 
nor  had  been  domiciled  in  this  state,  is  taxable  under  the  act.  It 
appears  from  the  facts  found  by  the  appraiser  that  a  considerable 
portion  (the  amount  not  stated)  of  the  testator's  personalty  found 
to  have  been  within  this  state  at  the  date  of  his  death  consists  of 
shares  in  corporations  incorporated  under  the  laws  of  other  states, 
the  value  of  which  was  included  in  the  total  valuation  of  f2,260,- 
979.64.  Under  the  evidence,  presumably,  the  certificates  repre- 
senling  thrae  shares  were  in  this  state  when  the  testator  died, 
though  it  was  not  so  expressly  found.  These  certificates  are  not 
shares  or  property  under  the  laws  relating  to  taxation,  nor  under 
the  sections  of  the  Code  relating  to  attachments.  They  are  merely 
evidence  of  title  to  the  shares.  In  re  Will  of  Enston,  113  !N.  Y. 
174,  181,  21  N.  E.  87;  Plimpton  v.  Bigelow,  93  N.  Y.  592,  600;  Burr 
V.  WUcox,  22  N.  Y.  551;  Van  Allen  v.  Assessors,  3  Wall.  573,  598, 
699;  Winslow  v.  Fletcher,  53  Conn.  390,  4  Atl.  250;  Hawley  v.  Bmm- 
agim,  38  CaL  394,  399;  Cook,  8tockh.  &  Corp.  Law,  §  10.  The 
testator  not  being  a  citizen  of  this  state,  and  the  property  repre- 
sented by  the  certificates  not  being  therein  at  the  time  of  his  death, 
it  is  not,  nor  is  the  right  to  succeed  to  such  property,  taxable  under 
chapter  713  of  the  Laws  of  1887,  and  the  surrogate's  court  erred 
in  including  it  in  the  amount  from  which  the  ratio  was  found.  The 
decree  of  the  surrogate's  court  should  be  reveraed,  with  costs  to  the 
appellant,  and  a  new  hearing  granted  In  that  court    All  concur. 


(77  Hun.  198.) 

OOLB  V.  8AMF0RD  et  sL 

(Snpreme  Oonrt,  General  Term,  First  Department    April  18.  1804) 

Lakdlord  and  Tbnajtt— Renewal  of  Lsass— Pbesumftion. 

Where  a  landlord  permits  his  tenant  to  occupy  the  premises  aft^  the 
expiration  of  tb«  term,  and  accepts  rent  from  talm  at  the  rate  established 
tn  a  lease,  the  lease  is  presumed  to  be  renewed  for  uurOxer  year;  and 
sach  presumption  Is  not  rebutted  by  the  ftict  that  the  tenant,  after  eviction, 
paid  rent  up  to  the  day  thereof. 

Action  by  Samuel  Cole  against  Samuel  B.  Sanford,  George  Bo- 
heny,  and  Charles  C.  Pope,  as  executors  and  trustees  under  the 
v.28M.Y.8.no.4— 23 
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will  of  J.  Monroe  Taylor,  deceased.  Plaintiff  moves  for  a  new  trial 
on  a  case  and  ezceptions  ordered  to  be  heard  at  general  term  In 
the  first  instance.  Granted. 

In  April,  1886,  Jefferson  M.  Lery  and  Henry  L.  Clinton  were  the  owna«  of 
the  fee  of  Nos.  39  and  41  COTtland  street,  and  remained  so  until  1887,  when 
they  conveyed  it  to  J.  Monroe  TaylOT,  who  remained  the  owner  until  May, 
1892,  when  he  died,  leaving  a  last  will  and  testament,  which  was  duly  pro- 
bated June  7,  1802,  and  letters  testamentary  thereon  were  issued  to  the  de- 
fendants. On  April  24,  1886,  Levy  and  Clinton  leased  the  2d,  3d,  4th,  and 
6th  stories  of  the  premises  to  the  plaintiff  for  three  years  from  May  1,  18S6, 
for  a  yearly  rental  of  $3,800,  payable  In  advance,— $316.06  on  the  1st  day  of 
every  month.  The  lease  contained  a  covenant  ttiat  It  might  be  renewed  toe 
two  years  from  May  1,  1889,  toe  a  yearly  rental  of  $4,000,  payable  monthly  in 
advance,— $333.33  on  Cbe  1st  day  of  every  month.  May  1,  18S6,  the  plaintiff, 
as  lessee,  entered  into  possession  of  the  leased  premises,  and  occupied  them 
as  an  hot^  When  the  premises  were  conveyed  to  Taylor,  he  took  an  as  ali- 
ment of  the  lease  from  the  lessors,  and  the  plaintiff  attorned  to  him.  Taylor, 
defendants'  testator,  renewed  the  lease  for  two  years,  at  the  stipulated  rent 
of  $4,000,  which  term  ended  May  1.  1891.  The  plaintiff  continued  to  use  the 
premises  for  the  purpose  of  an  hotel  until  July  16, 1891,  when  he  was  forcibly 
evicted  by  the  defendants'  testator.  The  defendants  concede  that  the  rent 
was  paid  to  June  1,  1891,  and  that  September  11,  1891.  Taylor,  the  lessor, 
began  an  action  in  the  city  coxirt  of  Brooklyn  to  recover  $500,  the  rent  from 
June  1,  1891,  to  July  16,  1891,  at  the  rate  of  $4,000  per  year,  and  $106.40 
Groton  water  tax,  which,  it  is  alleged,  the  lessee  agreed  to  pay.  September 
iMO,  1891,  the  plaintiff  herein  paid  the  rent  to  July  16tfa,  togeOier  with  tbe 
costs  of  the  action,  which  was  discontinued.  This  action  was  beffon  Augnst 
11.  1801,  to  recover  damages  sustained  by  the  eviction.  The  defendant  an- 
swered, and  after  his  death  the  action  waa  reviTed,'  and  continued  against 
these  defendants,  his  executors. 

Argued  before  VAN  BRUNT,  P,  J.,  and  FOI*LETT  and  PAB- 
KER,  JJ. 

Benjamin  Scliarps,  for  appellant. 
De  Witt  C.  Brown,  for  respondents. 

FOLLETT,  J.  The  right  by  which  the  plaintiff  daims  to  have 
occupied  the  premises  is  not  set  forth  in  his  complaint,  but  it  ap- 
pears by  the  answer  and  the  concessions  on  the  trial  that  he  was 
a  lessee.  By  these  concessions  it  appears  that  his  lease  expired  on 
the  1st  day  of  May,  1891,  and  that  he  paid,  and  Taylor  accepted, 
f333.33,  the  rent  for  that  month,  bnt  the  circumstances  under  which 
the  payment  was  made  are  not  disclosed  by  the  concessions  nor  by 
the  evidence.  The  landlord  having  permitted  the  tenant  to  oc- 
cupy the  leased  premises  after  the  ezpiratioiL  of  the  term,  and 
having  accepted  a  month's  rent  from  him  at  the  rate  stipulated  in 
the  lease,  a  presumption  is  raised  that  the  lease  had  been  re- 
newed for  another  year.  Clarke  v.  Howland,  85  N.  Y.  204;  Schuy- 
ler V,  Smith,  51  N.  Y.  309;  Laughran  v.  Smith,  T5  N.  Y.  205;  4 
Kent,  Comm.  (13th  Ed.)  114,  note  x;  Wood,  Landl.  &  Ten.  76. 

The  complaint  in  the  action  for  rent  brought  in  the  city  conrt  of 
Brooklyn  contains  allegations  which,  if  they  had  been  established, 
would  have  constituted  a  defense  to  this  action,  provided  the  evic- 
tion was  effected  at  the  proper  time  and  in  the  proper  manner; 
bnt  that  complaint,  though  introduced  in  evidence,  is  no  evidence 
of  the  truth  of  the  allegations  therein  contained.    The  rent  tor 
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June  and  July,  1891,  fell  dne  on  the  Ifrt  days  of  those  months;  so 
there  was,  by  the  terms  of  the  lease,  two  months'  rent  due  when 
the  tenant  was  evicted,  and  it  is  well  settled  that  an  nnlawfnl  evic* 
tion  is  not  a  defense.  We  are  not  speaking  of  counterclaim  to  an 
action  brought  for  tiie  recovery  of  the  rent  due  and  payable  before 
the  eviction.  Giles  v.  Comstock,  4  N.  Y.  270;  O'Brien  v.  Smith 
(Sup.)  13  N.  Y.  Sapp.  408.  And  the  fact  that  the  tenant,  after 
his  eviction,  paid  rent  up  to  the  date  thereof,  does  not  rebut  the 
presumption  that  he  was  entitled  to  occupy  the  premises  for  an- 
other year.  The  presumption  that  the  lease  was  renewed  for  an- 
other year,  arising  from  permitting  the  tenant  to  hold  over  and 
accepting  rent  from  him,  is  a  rebuttable  one,  and  it  may  be  that  the 
defendants,  on  a  new  trial,  will  be  able  to  show  that  the  plaintiff 
held  over  under  terms  Justifying  their  testator  in  evicting  liim; 
but  nothing  of  the  kind  was  shown  on  this  trial,  and  the  plain- 
tifTs  exceptions  must  be  sustained,  and  his  motion  for  a  new  trial 
granted,  with  costs  to  him,  to  abide  the  event    All  concur. 


(TT  Hnn.  230.) 

KNOX  V.  NOBEU 
(Snpreme  Gonrt,  General  Term,  First  Department   April  IS,  1894.) 

1.  ExecUTORB  AND  AdHINISTBATORS— ApPOXKTHRlTT--GOI<IiATBTlAL  ATTACK. 

A  decree  granting  letters  of  administration  to  an  infant  is  void,  and 
may  be  attacked  on  XhaX  ground  In  a  collata:«l  proceeding.  27  N.  Y.  Snpp. 
200,  affirmed. 

&  Same— AcFi<nr  nr  InnviDUAL  CAPAonr  to  IhsAPriBK  Contract. 

Where  an  Infant,  to  wluMn  lettem  of  adndnistratlon  are  granted,  ex- 
ecutes a  transfer  of  property  of  the  estate,  he  may,  afto*  attaining  majori- 
ty, sue  individually  to  disaffirm  the  contract  In  order  to  arold  liability  for 
damages  to  transferee,  snstalned  by  reasm  of  plaintiff's  want  of  authority. 
27  N.  T.  Sopik  200,  affirmed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Katherine  L.  Knox  against  Henry  Nobd  to  rescind  a 
contract  From  an  interlocutory  judgment  overruling  a  demurrer 
to  the  complaint  (27  N.  T.  Supp.  206),  defendant  appeal  Affirmed. 

Argued  before  VAN  BItOKT,  P.  and  FOLI4ETT  and  FABKEIL 
JJ. 

Heniy  Hoyt  for  appelant 
Laden  Birdseye,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  is  brought  by  the  plaintiff 
individually  to  set  aside  a  sale  attempted  to  be  made  by  her  as 
tlie  administratriz  tA  heir  deceased  husband,  upon  the  ground  that 
at  the  time  of  gruiting  the  letters  of  administration  she  was  a 
minor,  and  that  the  sale  was  made  under  the  fraudulent  representa- 
tions and  inducements  of  the  defendants,  and  that  the  consideration 
paid  was  inadequate.  The  main  question  involved  upon  this  appeal 
is  whether  letters  of  administration  issued  by  the  surrogate  to  a 
minor  are  or  are  not  void.  It  is  urged  that  as  it  is  well  established 
that  the  granting  of  letters  of  administration  by  the  sarrogate  is 
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conduBiTe  aB  to  his  jtirisdiction,  the  qaeBtion  to  the  eligibility 
of  the  plaintiff  to  the  office  of  administratrix  cannot  be  inquired  into 
C(^teraU7.  We  think  that  the  question  as  to  whether  the  pUin- 
tiff  o>uld  legally  be  appointed  administratrix  of  her  deceased  hus- 
band, she  bdng  a  minor,  has  no  relation  whatever  to  the  questioii 
as  to  the  jurisdiction  of  tJie  surrogate  to  grant  letters  of  administra* 
tion;  and  here  is  where  the  confusion  has  arisen.  An  examina- 
tion of  section  2660  of  the  Code  as  it  existed  at  the  time  of  the 
issuing  of  the  letters  of  administration  In  question  will  show  that 
the  eligibility  of  a  petitioner  to  appointment  as  administrator  has 
no  connection  with  the  facts  upon  which  the  Jurisdiction  of  the  sur- 
rogate's court  to  grant  letters  ot  administration  upon  the  estate 
depends.    The  section  says: 

"A  person  entlUed  absolntely  or  contln^tly  to  admlnlstPfttlon  upon  the 
estate  of  an  intestate  may  present  to  the  smrosate's  coort  having  Jmlsdlc- 
tiML,  a  written  petition  duly  rerifled,  praying  for  a  decree  awarding  letters 
of  administration  either  to  him,  or  to  such  other  person  or  persons  having  a 
prior  right,  as  may  be  entitled  thereto,  or  In  the  alternative  as  the  petitions- 
elects,  and  If  necessary  that  the  pCTSons  required  to  be  cited  as  required  In 
the  next  section  but  one  may  be  cited  to  show  cause  why  such  decree  should 
not  be  made.  Tbe  petition  must  set  f6rth  the  pctltlonn^s  title  [it  Is  clear 
that  what  Is  meant  by  this  provision  la  tlie  relationship  under  wbldi  the 
petitlonw  claims];  the  facts  upon  which  the  jurisdiction  of  the  court  to  grant 
letters  of  administration  upon  Oie  estate  depends;  and  the  names  of  the 
husband  or  wife  If  any  and  of  the  next  of  kin  of  the  decedent,  so  far  as  they 
are  known  to  the  petitioner  <nr  can  be  nscernUned  bim  with  dne  dill- 
geace." 

It  is  thus  seen  that  the  facts  upon  which  the  Jurisdiction  of  the 
court  to  grant  letters  depend  do  not  include  the  petitioner's  title, 
and  were  not  intended  to  include  the  petitioner's  title,  and  are,  by 
the  very  language  of  the  section,  excluded;  and  therefore,  when  it 
has  been  held  that  the  grant  of  letters  of  administration  is  con- 
clusive as  to  the  surrogate's  jurisdiction,  it  has  only  been  decided 
that  the  granting  of  such  letters  is  conclusive  as  to  the  facts  upon 
which  the  jurisdiction  of  the  court  to  grant  letters  upon  the  estate 
depend;  and,  as  already  seen,  the  petitioner's  title  is  not  one  of 
them,  nor  is  the  petitioner's  eligibilily  to  the  ofDce.  While,  there- 
fore, the  decree  of  the  surrogate  is  conclnsiTe  as  to  all  the  facts 
necessary  for  his  jurisdiction,  it  imports  nothing  as  to  the  eligibility 
of  the  person  to  whom  the  letters  are  issued.  The  statute  expressly 
prohibits  the  granting  of  letters  to  a  person  convicted  of  an  infamous 
crime,  or  to  one  incapable  of  making  a  contract,  or  to  a  person  who 
is  under  21  years  of  age,  etc  Can  it  be  said  that  the  surrogate  by 
his  ipse  dixit  can  repeal  the  statute,  it  being  manifest  that  the 
question  of  the  eligibility  of  the  person  proposed  to  be  appointed  ad- 
ministrator is  not  one  of  the  jurisdictional  facts?  It  would  be  a. 
monstrous  proposition  to  hold  tliat  any  judicial  officer  can,  by  his 
mere  will,  ore^de  the  express  prohibitions  of  the  statate. 

The  question  of  the  age  of  this  petitioner  was  in  no  respect  pre* 
sented  to  the  surrogate  for  adjudication.  No  such  issue  was  before 
him.  and  his  jurisdiction  to  appoint  an  administrator  did  not  de- 
pend upon  any  such  inquiry;  and  in  this  respect  the  case  at  ba.r 
differs  from  those  of  Boderigas  t.  Bank,  68  N.  T.       and  76  N.  7. 
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316,  and  Bolton  v.  Schriever,  135  N.  Y.  70,  31  N.  E.  1001.  In  those 
cases  the  question  before  the  surrogate  was  as  to  his  right  to  act 
at  all,  and,  he  having  deternuned  the  question  of  jurisdiction,  it  was 
held  that  such  adjudication  could  not  be  attacked  collaterally.  The 
right  of  the  surrogate  in  the  case  at  bar  to  appoint  au  administrator 
could  not  be  attacked  collaterally,  but  when  he  selects  a  person 
whom  the  statute  says  he  shall  not  appoint  as  snch  administrator, 
after  having  determined  to  appoint  snch  an  officer,  his  act  is  abso- 
lutely void.  Such  was  the  nUe  laid  down  in  Carow  v.  Kowatt,  3 
Edw.  Ch-  58,  in  which  it  was  held  that,  not  only  was  the  appoint- 
luent  of  a  minor  void,  but  he  could  not  be  called  to  account  for  any 
portion  of  the  estate  which  he  had  received.  It  seems,  therefore, 
reasonably  clear  that  the  appointment  by  the  surrogate  of  the 
plaintiff  was  void,  and  that  the  contract^  as  far  as  the  plaintiff 
attempted  to  bind  the  estate  of  her  husband,  was  also  void.  But 
It  is  a  ftimiliar  principle  that  a  person  attempting  to  enter  into  a 
contract  in  a  representative  capacity,  having  no  authority  to  enter 
into  such  contract  in  such  capacity,  is  bound  individually;  and 
hence,  even  if  this  plaintiff  had  no  authority  to  enter  into  the  con^ 
tract  as  the  administratrix  of  her  husband,  because  of  the  invalidity 
of  her  appointment,  she  would  have  been  held  individually  had  it 
not  been  for  her  minority;  and,  even  if  the  contract  was  entered 
into  at  a  time  when  she  was  a  minor,  unless  repudiated  within  a 
reasonable  time  after  she  became  of  age,  she  m^ht  be  held  upon 
it  The  plaintiff,  by  this  action,  comes  into  court,  and  seeks  to 
dlsafRrm  this  contract,  nllej^ng  that  It  was  entered  into  while  she 
was  a  minor,  further  alleging  that  it  was  obtained  by  fraud,  and 
that  she  seeks  to  avoid  the  personal  responsibility  which  would 
arise  against  her  because  of  her  entry  into  the  contract  as  adminis- 
tratrix of  her  husband  without  having  the  authority  so  to  act  It 
seems  to  us  that  she  has  a  right  to  maintain  this  action  to  relieve 
hersdf  individually  from  any  claims  which  might  be  attempted  to 
be  enforced  against  her.  The  estate  which  she  assumed  to  repre- 
sent has  no  interest  in  this  question.  It  is  not  bound  by  the  con- 
tract, and  is  not  at  all  interested  in  the  question  as  to  whether  the 
plaintiff  individually  is  or  is  not  so  bound.  She  alone  is  interested 
in  the  question  as  to  whether  she  is  to  be  liable  to  the  defendants 
for  damages  in  attempting  to  enter  into  a  contract  without  au- 
thority. We  are  of  opinion,  therefore,  that  the  judgment  should 
be  aiHrmed,  with  costs,  with  leave  to  defendants  to  withdraw  a  de- 
murrer, and,  on  payment  of  costs  of  court  below  and  of  this  court, 
to  answer. 

PARKER,  J.,  cfMKmTB. 

POLLETT.  J.  1  concur,  with  leave  to  withdraw  demurrer  and  answer  on 
paytnent  of  costs. 


(So^me  Court,  OoBeral  Term,  First  Department   April  13.  1894.) 

WiLU— GOHSTBUCnOB. 

A  wUl  directed  the  executor  to  set  aiiart  a  sum  snffident  to  produce  cer- 
tain anmiltles,  and  that  those  of  the  Infant  annuitants  should  be  accamu- 
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lated.  The  residue  of  the  estate  the  executor  was  directed  to  divide 
among  testator's  children.  Bj  a  codicil,  testator  directed  the  shares  of 
his  daughters  to  be  held  In  trust  for  them,  and  the  Income  only  to  be  paid 
to  them.  The  income  of  the  sums  set  aside  by  the  executor  was  more 
than  snfflcient  to  pay  the  annuiUes.  Bdd,  the  daughters  were  entitled  to 
their  proportionate  share  of  the  surplus  income,  and  It  was  not  intended 
to  torm  a  part  of  Oie  principal,  to  be  held  In  trust  for  them. 

Appeal  from  surrogate  court,  Kew  York  county. 

Proceeding  by  Sarah  Leverett  Hayden,  Charles  H.  Hayden,  Wil- 
liam B.  Hayden,  Albert  Hayden,  and  Cotton  Allen,  as  executrix 
and  executors  and  trustees  under  the  will  of  Peter  Hayden,  de- 
ceaEied,  for  a  judicial  settlement  of  their  accounts.  From  por- 
tions ot  the  decree  settling  the  accounts  the  executors  appeal 
Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT  and  PAB- 
KEB,  JJ. 

John  Notman,  for  appellants. 
Or.  A.  Strong,  for  respondent 

VAN  BRUNT,  P.  J.    Peter  Hayden,  the  testator,  died  on  the 
6th  of  April,  1888,  leaving,  him  suniring,  his  widow,  three  sons, 
two  daughters,  a  granddaughter  and  grandson,  children  of  a  de- 
ceased daughter,  his  heirs  and  next  of  kin.    On  the  30th  of  Mnrch, 
1886,  said  testator  duly  executed  his  will,  in  which,  after  having 
given,  devised,  and  bequeathed  certain  property  to  his  widow, 
he  directed  his  executor  to  set  apart  out  of  hia  estate,  and  invest 
and  keep  securely  invested,  a  sum  sufficient  to  produce  a  net 
yearly  income  of  f20,000,  and  to  pay  said  net  yearly  sum  to  his 
wife;  and  at  her  death  he  provided  that  the  annuity  should  cease, 
and  the  principal  sum  directed  to  be  set  apart  to  provide  said 
annuity  idioold,  after  accounting  for  and  pacing  to  her  personal 
representatives  any  balance  of  the  annuity  unpaid  at  the  date  of 
her  death,  revert  to  and  become  a  part  of  his  residuary  estate. 
The  testator  then  provided  that,  should  there  be  in  any  years  a 
deficiency  of  income  from  the  trust  fund  set  apart  as  above 
directed,  sach  deficiency  should  be  made  good  out  of  his  general 
estate.    After  making  certain  provisions  for  his  sons,  the  testator 
established  annuities  for  his  two  daughters,  in  each  case  pro- 
viding that,  upon  the  death  of  the  annuitant  without  issue,  the 
principal  sum  which  had  been  set  apart  to  provide  the  annuity 
should  revert  to  and  become  a  part  of  his  re^duary  estate.  The 
testator  then  directs  his  executors  to  provide  annuities  for  his 
two  grandchildren,  the  children  of  his  deceased  daughter,  amount- 
ing to  f6,000  per  year  for  each  of  said  children.   He  then  provided 
that  his  executors  should  apply  the  income  as  fast  a»  received  by 
them  to  the  use  of  the  child  which  each  annuity  re^Hresented,  during 
the  minority  of  such  child,  so  far  as  might  be  necessary  for  the 
support  and  education  of  such  child,  and  then  provided  that  any 
surplus  income  should  be  accumulated,  etc.    The  testator  further 
provided  that,  in  respect  to  these  annuities,  also,  they  should  be 
made  good  out  of  his  general  estate.    The  testator  then  disposes 
of  all  the  rest,  residue^  and  remainder  of  his  estate  (including  all 
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sams  which  should  on  the  termination  of  any  life  as  in  said  will 
provided  revert  to  his  estate)  as  follows: 

"All  the  rest,  residue  and  remainder  of  my  estate  wblcb  shall  come  into 
tile  possession  of  my  execatxnrs,  aftor  making  fall  prorlsion  for  all  the  trusts 
and  payments  hereinbefore  directed,  induding  all  sums  which  shall  oa  the 
tvmlnatlon  of  any  life,  as  hereinbefore  provided,  revert  to  my  estatr,  shall 
constitute  my  residuary  estate^  and  I  bei'eby  give,  devise,  and  bequeath  the 
same,  wherever  situated,  unto  my  executors  hereinafter  named,  or  such  of 
them  aa  sliall  qualify  under  tills  will,  and  tbo  survivors  and  survlvw  of  them, 
to  have  and  to  hold  the  same,  and  every  part  and  parcel  thereof,  in  trust,  to 
divide  the  same,  and  the  proceeds  of  sale  of  such  pwtions  th«-eof  as  they 
may  sell  under  the  pow^  of  sale  hereinafter  given,  Into  as  many  equal  parts 
aa  I  shall  leare  surviving  me  ctilidren  and  the  issue  of  any  deceased  child, 
sofdi  Issoe  of  sny  deceased  child  to  stand  tn  the  place  of  their  par«it,  one 
Share  to  reprraent  each  child  and  the  issue  of  any  deceaaed  child,  per 
stirpes,  and  to  pay  over  to  each  child  the  sliare  representing  such  child, 
and  to  the  issue  of  any  deceased  child  the  share  of  such  issue,  the  share  of 
any  minor  to  be  paid  to  the  guardian  of  such  mlncHr.  Such  division  and 
payment  shall  be  made  from  time  to  time  as  my  residuary  estate  sliall  be 
received  by  my  executors,  and  shall  be  capable  of  division  and  distribution. 
But  In  no  case  shall  any  such  division  or  distribution  be  made  until  ample 
provision  has  been  made,  as  herelnbefcwe  specified,  for  each  and  all  of  the 
trust  funds  hereinbefore  directed;  and  any  loss,  deficiency,  or  impairment 
of  either  of  the  same  shall  be  made  good  out  of  my  residuary  estate  before 
any  snch  division  or  distribution,  my  object  being  to  -secure  to  my  daughters 
ai^  grandchildren  hereinbefore  named  the  annual  income  provided  fw  tliem, 
reqtectivdy,  befwe  any  divlslcm  oC  my  residuary  estate." 

On  the  19th  of  May,  1886,  the  testator  made  a  codicil  to  his 
will,  by  which  he  directed  that  the  principal  of  the  several  shares 
d  his  daughters,  then  living,  in  his  residuary  estate  should,  as 
fast  as  ascertained  from  time  to  time  by  lils  executors,  instead  of 
being  paid  ta  his  said  daughters  respectively,  be  retained 
\jj  the  execntors,  and  kept  safely  invested,  and  the  income  only 
thereof  should  be  paid  to  his  daughters,  respectively,  during  life; 
and,  on  the  death  of  either,  the  principal  of  the  share  of  such 
daughter  should  belong  and  be  paid  to  the  lawful  issue  of  snch 
daughter,  and  in  default  of  issue  should  belong  to  and  be  divided 
in  equal  parts  among  his  sons  and  the  children  of  another  de- 
ceased daughter  of  his.  The  executors  and  trustees  of  the  will 
of  the  testator  duly  conatitnted  the  trusts  provided  for  by  said 
will,  and,  daring  the  course  of  administration,  certain  income  was 
Kceived  by  thcsn  from  the  rest,  residue,  and  remainder  of  the  es- 
tate. It  also  turned  ont  that  a  lai^r  amount  of  income  was  re- 
ceived from  the  seciMties  set  apart  for  the  production  of  the  an- 
nuities than  was  required  for  that  purpose,  and  the  question  which 
ia  presented  upon  this  appeal  is  whether  such  amounts  of  income 
which,  under  tiie  will,  would  have  been  paid  to  the  two  daughters 
of  the  testator,  upon  division  of  the  estate,  are  to  be  held  as  prin- 
cipal by  the  executors  of  the  will  as  trustees  of  the  shares  of  the 
daughters  under  tlie  codicil. 

In  view  ol  the  provisions  of  the  Bevlsed  Statutes  in  reference 
to  accnmnlations  Of  income,  it  might  be  a  serious  question  as  to  the 
Talidil7  of  this  wUl,  if  the  construction  claimed  by  the  appellants 
must  necessarily  prevail;  because  it  would  appear  that,  under  the 
prohibition  of  the  Bevised  Statutes  (1  Bev.  St.  p.  726,  §  37),  there 
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con  be  no  accumulation  of  income  except  for  the  benefit  of  a  minor, 
and  such,  accumulation  must  terminate  at  the  ^piration  of  minor- 
ity. It  is  to  be  observed  that,  in  the  ordinary  administration  of 
an  estate  where  provision  is  made  by  a  parent  for  his  widow  and 
children,  the  usual  construction  is  that  the  income  of  the  estate 
received  pending  the  period  of  administration  shall  not,  unless  nec* 
essary  for  the  payment  of  debts,  be  considered  as  a  part  of  the  ea* 
tate  to  be  distributed  as  principal,  but  rather  be  paid  over  to  the 
persons  to  whom  the  income  of  the  principal  of  the  estate  Is  de- 
vised or  bequeathed,  for  their  maintenance  during  the  period  of  ad- 
miniBtration.  Any  other  rule  would  seem  to  be  in  conflict  with 
the  provisions  of  the  Bevised  Statutes  in  respect  to  accumulations 
to  which  attention  has  been  called.  Where  there  is  a  division  of 
the  residuary  estate,  and  an  absolute  bequest  thereof  as  to  some  of 
the  legatees  under  this  will,  the  question  here  involved  becomes 
of  no  importance,  because  the  legatee  takes  his  share  of  the  prin- 
cipal and  income  together.  But  where  there  Is  a  life  estate,  only, 
in  the  shares  or  interests  in  the  estate,  with  a  disposition  over  of 
the  principal  of  such  shares,  a  different  question  necessarily  arises. 
And  we  know  of  no  way  in  which  the  proliibition  of  the  statute  can 
be  avoided  except  by  so  interpreting  the  will  that  the  legatees  of 
the  residuary  shares,  if  of  full  age,  might  take  absolutely  the  in- 
come derived  upon  their  proportions  of  the  estate,  unaffected  by  any 
sospension  of  the  absolute  ownership.  And  we  think  that,  npon  an 
examination  of  the  will  in  question,  snch  was  clearty  the  intention 
of  the  testator.  There  is,  so  far  as  the  annuities  are  concerned, 
no  provision  contained  in  the  wiU  for  any  surplus  of  income  revert- 
ing to  his  residuary  estate,  as  such.  The  provision  is  that  the  prin- 
cipal which  had  been  set  apart  for  the  purpose  of  producing  these 
annuities  should  revert  to  his  residuary  estate  on  death  of  the 
annuitant,  and  that  the  unpaid  portion  of  the  annuity  should  belong 
to  the  personal  representatives  of  the  annuitant.  But  there  is  no 
intimation  that  it  was  the  intention  of  the  testator  that  any  por- 
tion of  the  income  derived  from  his  ^ate  shonld  be  accumulated 
aju  against  any  of  the  legatees,  except  in  the  case  of  the  grandchil- 
dren doring  minority.  It  is  evident,  from  a  consideration  of  the 
provisions  in  regard  to  accumulations  of  income  for  these  minora, 
that  the  testator  had  in  mind  the  provisions  of  the  Revised  Statutes 
in  reference  to  accumulations  of  income,  and  that  such  accumula- 
tions could  only  be  provided  for  during  a  minority.  If  the  appel- 
lants' claim  should  1^  sustained,  there  might  be  an  accnmalatimi  of 
income  daring  the  lives  of  the  whole  of  these  annuitants  by  an  ex- 
cessive appropriation  of  money  to  the  establishment  of  these  an- 
nuities^ and  the  daughters,  the  absolute  ownmhip  of  whose  shares 
has  been  suspended,  might  be  deprived  of  that  which  the  testator 
intended  they  should  receive.  In  view  of  the  provisions  of  the  wiU, 
it  was  undoubtedly  the  duty  of  the  executors  to  be  sure,  in  the 
constituting  of  these  annuities,  that  a  8uf9cient  principal  sum  was 
provided  for  their  production.  The  testator  was  solicitous  ttiat 
there  should  be  no  failure  in  respect  to  this  matter.  But  there  is 
nothing  in  this  will  to  show  that  the  testator  intended  by  any  ot 
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the  provirions  therdn  eontained  that  his  danghtent  shonld  he  de* 

prived  of  any  portion  of  the  estate  which  would  naturally  oome  to 
them  as  income  because  of  the  manner  of  administration  upon  the 
part  of  the  ezecntors  named  in  the  wiU.  We  are  aware  of  the 
language  that  the  testator  used  in  connection  with  the  dirision  and 
distribntion  of  his  estate.  But  he  had  no  power,  eveh  if  he  so  in- 
tended (which  we  do  not  think  he  did),  by  any  means,  direct  or  in- 
direct, to  prevent  the  absolute  vesting  of  the  income  derived  from 
his  estate  in  somebody,  and  he  could  only  direct  any  portion  of  such 
income  to  be  accumnlated  during  the  minority  of  the  owner  of  the 
share  of  his  estate  from  which  it  was  derived.  It  is  important  to 
observe,  as  already  stated,  that,  wherever  the  testator  speaks  of  ac- 
cretions to  his  residuary  estate,  it  is  always  in  reference  to  the 
principal  of  his  estate;  and  in  his  provision  for  the  holding  by 
his  executors,  as  trustees  for  Ms  daughters,  of  their  shares,  he 
speaks  of  the  principal  of  such  share,  and  nothing  is  said  about 
the  trustees  holding  any  portion  of  the  income  which  should  be 
derived  from  his  estate,  and  which  would  naturally  belong  to  his 
residuary  legatees.  There  seems  to  be  no  way  in  which  ^s  con* 
struction  can  be  avoided  without  infringing  upon  the  statute,  which 
was  evidently  not  the  testator's  Intention.  We  are  of  opinion, 
therefore,  that  the  decree  of  the  surrogate  was  correct,  and  should 
be  affirmed,  with  costs  to  all  parties,  to  be  paid  out  <d  the  estate. 
All  concur. 


(77  Hun,  ail.) 

NOBDLINaSB  T.  UANHATTAM  BY.  CO.  et  al. 

(Supreme  Court,  GenenU  Two,  First  Department   April  18.  1894.) 

SnsKMOB— Faot  OB  OnnioH. 

A  question  as  to  whether  a  stmctnre  in  front  of  premises  occupied  hg 
witness  "cuts  alt  any  light"  from  the  premises  calls  for  a  fact,  and  not  an 
opinion. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jacob  D.  Nordlinger  against  the  Manhattan  Railway 
Company  and  the  Metropolitan  Elevated  Bailway  Company.  From 
a  judgment  dismissing  the  comjdaint  on  the  merits,  with  costs, 
plaintiff  appeals.  Bev«>sed. 

Argued  before  VAIT  BBUNT,  P.  J.,  and  FOLLETX  and  FAB- 
KEB,  JJ. 

E.  W.  O^ler  and  E.  A.  Hibbard,  for  appellant 

Jnlien  T.  Davies  and  Sherrill  Babcock,  for  respondent!. 

FABKEB^  J.  'Hie  purpose  of  this  suit  was  to  procure  an  In- 
junction enjoining  the  defendants  from  the  maintenance  of  their 
elevated  railway  in  front  of  plaintiff's  premises,  and  also  to  obtain, 
as  incidental  to  the  decree  of  injunction,  an  assessment  of  the 
past  injuries  to  the  rental  value.  A  station  of  the  defendants 
is  sitnated  at  the  comer  of  Forty-Second  street  and  Second  avenue, 
and  the  platform  of  the  station  extends  the  full  length  of  the 
building;    The  issues  presented  by  the  pleadings  were  referred  to 
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u  referee  to  hear  and  determine.  After  the  hearing,  he  determined 
that  the  plaintiff  bad  not  been  injured  hj  defendants'  station,  and 
dismissed  the  complaint  Among  the  findings  of  fact  npon  which 
be  based  his  conciusions  of  law  was  the  following: 

"No  substantlnl  Interference  wltb  the  air  or  light  of  uld  premises  has  been 
shown  to  resiilt  directly  ftom  tiie  malntaiance  of  the  railway  atmctnre  of 
the  defendants  In  said  arenne.** 

Bnt  that  is  what  the  plaintiff  apparently  attempted,  althongh 
ineffectually,  to  proye.  A  tenant  in  the  boildlng  in  question  being 
under  examination,  the  plaintiff  asked  him: 

"Q.  Now,  then,  will  you  state  whether  or  not  this  j^tform  In  front  of 
yonr  stOTe  cuts  off  any  light  from  Qie  front  part  of  the  store?  The  qoeetlon 
is  whether  any  more  light  woold  come  to  it  if  that  stmcture  and  station  was 
not  there,  or  if  the  light  Is  cut  off  by  It  (Objected  to  by  defendants'  coun- 
sel, on  the  ground  that  It  calls  for  an  opinion  of  the  witness  upon  a  state  of 
facts  that  does  not  exist.  The  referee  sustained  the  objection,  and  counsel 
(or  the  plaintiff  duly  excepted.)" 

The  objection  was  not  well  taken.    The  question  called  for  a  fact 

Whether  an  awning  or  an  elevated  railway  platform  overhanging 
a  window  "will  cut  off  any  light"  is  a  fact  easily  within  the  gri\sp 
of  the  average  inteUect.  As  the  error  is  one  calling  for  reversal, 
we  need  not  discuss  the  other  exceptions  to  which  our  attention 
has  been  called.  The  judgment  should  be  reversed,  with  costs 
to  the  appellant,  to  abide  the  event   All  concur. 


<77  Hun,  203.) 

In  re  STBVBNSON'S  ESTATK. 
In  re  GOHHN. 

(Supreme  Conrt,  Genoal  Tttm,  First  Department   April  18,  UOl) 

t  ExBCUTORfl  AND  AD1£INIBTRAT0RS— ClAIHB  AOAIKBT  EbTATE. 

A  petition  to  compel  executors  to  account,  and  to  pay  petitioner's  cuilm  for 
legal  services  against  the  estate,  alleged  tbat  the  claim  bad  been  presented, 
and  was  never  rejected,  and  is  a  liquidated  and  undisputed  debt  against 
the  estate.  The  executors  denied  that  petitioner  did  any  work  of  the  value 
stated,  or  that  the  claim  was  admitted  by  them,  and  alleged  tbat  It  was 
duly  rejected  by  thwi.  Petitioner  filed  an  affidavit  in  reply,  stating  that 
he  had  requested  one  of  the  executors  to  give  him  a  dieck  for  the  amount 
of  the  claim,  and  that  such  executor  stated  that  In  his  opinion  the  bill 
was  too  large.  Hdd,  that  such  petition,  answer,  and  affidavit  did  not 
Justly  the  conclusion  that  the  claim  by  acquiescence  of  the  executors  bad 
become  a  liquidated  and  undisputed  debt. 
%,  Sahb — Power  op  Subrogate  to  Dibhisb  Pktition. 

Under  Ck>de  Civ.  Proc  {  2727,  providing  that  on  presentaUon  of  petition 
for  a  Judicial  settlement  of  an  executw's  accounts  a  citation  must  be  is- 
sued accndingly.  except  that  in  certain  cases  the  surrogate  may  decline 
to  entertain  the  petition  in  his  discretion,  the  suirogate's  discretion  Is  not 
exliansted  by  the  issuance  of  a  dtation,  but  he  may  thoeatter  dlsmlaa 
the  proceeding. 

Appeal  from  surrogate's  court,  New  York  county. 

Application  by  Maurice  8.  Cohen  for  a  judicial  settlement  of  the 
accounts  of  Sewanee  M.  Stevenson,  James  D.  Smith,  and  JameA 
HcCTlenahan,  executors  of  the  will  of  David  Stevenson,  deceased. 
The  api^ication  was  denied,  and  petitioner  appeals.  Affirmed. 
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The  respoDdcDts'  testator  died  In  1802,  and  letters  testamentary  were  Issued 
October  31st  of  that  year,  on  his  estate,  to  the  respondeDts.  Prior  to  Decem- 
ber 26.  1882,  the  appellant  presented  to  them  an  account  for  legal  services 
rendered  and  disbursements  luade  by  him  for  the  testator,  amounting  to 
11^23.63.  On  the  28th  of  December,  1892,  the  appelant,  at  the  request  of 
tbe  respondents,  duly  verified  his  claim,  pursuant  to  sectiw.  2T18  of  the  Coda 
of  CMtII  Procednre.  The  respondcDta  published  a,  notice  to  credltxwa,  pur^ 
soant  to  the  aecUott  last  cited,  to  present  their  claims  on  or  befwe  NoTem> 
ber  13,  1803.  On  the  lath  of  December,  1893.  the  appellant  filed  a  petlUon 
Id  ibe  surrc^te's  court  alleging  that  the  testator  waa  indebted  to  the  pe- ' 
titfoner  in  the  anm  of  |1,523.63.  with  interest  from  October  5,  1892.  It  was 
also  alleged  that  the  claim  had  been  presented  more  than  11  months  before 
the  date  of  the  petition,  "and  the  same  was  never  rejected,  and  the  same  is 
a  liquidated  and  undiapated  debt  against  the  estate."  The  petition  ends 
with  the  following  prayer:  That  the  "executors  render,  and  cause  to  be 
jndldaUy  settled,  their  acoonnts  as  such  executors  of  David  Stevenson,  dfr 
ceased,  and  that  a:  citation  may  be  Issued,  requiring  the  said  executors  to  ap- 
pear In  this  court  and  show  cause  why  the  said  claims  should  not  be  paid  to 
your  petitioner,  and  why  they  should  not  render  and  file  thehr  said  accounts, 
and  cause  the  same  to  be  judicially  settled."  On  the  same  day  a  citation  was 
Issned,  requiring  the  respondents,  at  a  date  and  place  mentioned,  "then  and 
diere  to  show  cause  why  you,  and  each  of  you,  should  not  render  your  ac- 
oonnts  as  the  executors  of  David  Stevenson,  deceased,  and  why  said  ac- , 
coonta  should  not  be  Judicially  settled,  and  why  the  claim  of  the  petitions 
bmln  should  not  be  paid."  Upim  the  return  of  the  citation  the  respond- 
ents  appeared,  and  filed  an  answer  containing  the  fallowing  denial  apd  all&- 
gatiOD:  rrhey  deny  that  the  firm  of  Cohen*  ft  McWlllIams,  of  vhlch  firm 
■aid  claimant  is  the  surviving  partner,  did  and  performed  wort:,  labw,  and 
•ervices  for  the  said  David  Stevens<Hi,  in  his  lifetime,  to  the  amount,  and  of 
the  fair  and  reasonable  value,  of  fifteen  hundred  and  twenty-three 
dollars;  and  they  further  deny  that  said  claim  was  ever  conceded  or  ad- 
mitted by  them  as  such  executors,  but,  on  the  contrary,  tbey  allege  that, 
when  said  claim  was  presented,  same  was  duly  rejected  by  them."  To  this 
answer  the  appellant  was  permitted  to  file  an  affidavit  in  reply,  which  was 
filed  and  verified  January  8,  1894,  and  contains  the  following  statement: 
■Tiiat  on  or  about  January  19,  1893,  deponent  had  a  personal  interview  with 
said  McCaenaban.  and  then  requested  him  to  give  deponent  a  check  for  the 
amount  of  said  claim,  to  wit.  ^1,523.63;  that  said  McC^enalian  then  stated 
to  deponent  that.  In  his  opinion,  the  said  bill  was  too  large."  On  the  23d 
of  January,  1894,  an  order  was  entered  on  the  petition,  affidavit,  and  reply, 
toi^ug  the  petitioner's  application. 

Argued  before  VAN  BBUNT,  P.  and  O^BIEN  and  FOIXETT, 
JJ. 

Rastns  S.  Bansom,  for  appellant 
William  Q.  McCrea,  for  rcBpondents. 

FOLLETT,  J.  The  purpose  of  the  appellant  was  evidently  to 
file  a  petition  which  would  anthorize  a  decree  under  sections  2722 

and  2725,  or  under  sections  2726  and  2727,  of  the  Code  of  Civil  Pro- 
cedure. It  is  not  necessary  now  to  determine  whether  the  remedies 
prorided  bj  these  sections  can  be  united  and  prosecuted  In  a  single 
proceeding.    Section  2722  provides: 

"In  either  of  the  following  cases  a  petition  may  be  presented  to  the  sur- 
rogate's comrt,  praying  for  a  decree  directing  an  executor  or  administrator 
to  pay  the  petitioner's  claim,  and  that  he  be'  cited  to  show  cause  why  such  a 
deiTee  should  not  be  made:  <1)  By  a  creditor,  for  the  payment  of  a  debt,  or 
of  Its  ]nst  proportional  part,  at  any  time  after  six  months  have  expired 
^nce  letters  were  granted.  *  *  *  Go  the  presentation  of  such  petition, 
the  snrrogate  must  Issue  a  dtatlcai  accordingly;  and  on  ttie  return  thereof, 
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he  must  make  snch  a  decree  In  tbe  premises  as  Justice  reqatres.  But  la 
eitber  of  the  following  cases  tbe  decree  must  dismiss  the  petitioner  without 
prejudice  to  an  action  or  an  accoimting.  In  behalf  of  the  petitioner:  (1) 
When  an  executor  or  administrator  files  a  written  answer,  duly  va-lfled, 
setting  forth  facts  which  show  that  It  Is  doubtful  whether  the  petitioner's 
claim  Is  valid  and  legal,  and  denying  Its  validity  or  legality,  absolutely,  or 
on  Information  and  belief.    •  • 

Section  2725  of  the  Code  of  dvil  Procedare  contains  the  follow- 
ing, among  otiber  provisions: 

"In  eitlier  of  tbe  following  cases,  the  aunogate  may.  In  bis  discretion 
make  an  order,  requiring  an  executor  w  administrator  to  render  an  Inter- 
mediate account:  •  •  •  (3)  On  tbe  return  of  a  dtatton.  Issued  on  th» 
petition  of  a  creditor,  •  •  •  praying  for  a  decree  directing  paymoit 
thereof,  as  prescribed  In  section  2722  of  this  ac^  (4)  Where  eighteen  montbs 
have  elapsed  since  letters  wei'e  Issued  and  no  apeclal  proceeding,  on  a  peti- 
tion for  a  Judicial  settlement  of  the  executor's  or  administrator's  account  Is 
pending." 

It  will  be  obserred  that,  by  this  section,  it  is  discretionary  with 
the  surrogate's  court  whether,  on  the  return  of  a  citation  issued  aa 
.  the  petition  of  a  creditor,  it  will  make  an  order  requiring  a  rep- 
resentatire  to  render  an  intermediate  account  Tbe  nature  of  the 
petitioner's  claim,  or  how  it  arose,  is  not  set  forth  in  the  petition^ 
but  it  is  stated  in  the  verified  claim  to  be  for  professional  services 
and  disbursements.  But  the  claim  is  not  made  a  part  of  the  pe- 
tition. The  respondents,  by  their  answer,  denied  that  the  services 
rendered  were  ot  the  value  of  |1,523.63,  and  denied  tlmt  the  ex- 
ecutors ever  conceded  or  admitted  the  claim,  and  alleged  that» 
when  It  was  presiKited,  it  was  duly  rejected  by  them.  7%ie  appel- 
lant states  in  his  alBdavit  of  January  8, 1894,  that,  when  he  asked 
for  payment  of  tiie  claim,  one  of  the  executors  replied  that,  in  his 
opinion,  the  bill  was  too  large.  This  state  of  the  record  does  not 
authorize  a  legal  condition  that  the  claim  had,  by  the  acquiescence 
of  the  executors,  become  a  liquidated  and  undisputed  debt  against 
tbe  estate. 

It  is  also  urged  that  the  answer  is  insuflScient  because  it  fails  to 
set  forth  facts  which  show  it  to  be  doubtful  whether  the  claim 
is  valid  and  legal  The  suiBciency  of  tbe  answer  must  be  deter- 
mined with  reference  to  tbe  allegations  in  tiie  petition,  which,  it 
will  be  observed,  set  forth  no  facts  constituting  a  cause  of  action, 
except  that  the  petitioner's  claim  for  ¥1,523.63  had  been  presented, 
and  not  rejected,  and  had  become  a  liquidated  debt  against  the 
estate,  which  is  explicitly  denied  in  the  answer,  and  it  is  averred 
therein  that  the  claim  was  rejected  when  presented.  This  answer 
is  clearly  sufficient  to  put  in  issue  every  allegation  contained  in  the 
petition,  and,  in  so  far  as  it  was  founded  on  sections  2722  and  2725, 
it  was  tbe  duty  of  tbe  surrogate's  court  to  dismiss  i1^  as,  in  ita  dis- 
cretion, it  was  authorized  to  do.   Section  2725. 

Was  it  error  to  dismiss  the  petition,  in  so  far  as  relief  was  sou|^t 
by  it  under  sections  2726  and  2727?  which  provide: 

"Sec.  2726.  In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time  compel  a  Judicial  setUement  of  tbe  account  of  an  executw 
or  administrator.  (1)  Where  one  year  has  expired  since  letters  were  Issued 
to  htm.   «   •   •   Sec.  2727.  A  petition,  praying  for  tbe  Judicial  settlement 
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Of  an  account,  and  that  tbe  executor  or  admlnlatrattn'  be  dted  to  show  canae 
wby  he  should  not  render  and  settle  his  account,  may  be  presented  in  a 
case  preecribed  in  the  last  section  by  a  creditor.  •  *  •  >  On  the  pree- 
^tatlon  of  such  a  petitlcm,  a  citation  must  be  issued  accordingly;  except 
that  in  a  case  specified  In  sobdlTlsion  first  of  the  last  section,  if  tbe  petition 
Is  presented  within  elghte^  months  after  letters  were  issued  to  the  executor 
cv  ftdmlnlsfcratw,  tiie  surrogate  entertain  or  decline  to  entortain  It,  in  his 
discretion." 

It  is  urged  that,  because  the  surrogate's  court  issued  a  citation 
on  the  petition,  it  had  exhausted  its  discretion,  and  could  not  there- 
after exercise  further  discretion,  and  dismiss  the  proceeding.  This 
contention  U  not  well  founded.  Such  a  limitation  of  the  powers  of 
ihc  surrogate's  conrt  would  require  it  to  entertain  a  petition  for  a 
judicial  settlement  on  the  mere  allegation  of  the  petitioner  that 
he  was  a  creditor,  though  such  allegation  was  denied  in  the  an- 
swer. The  discretion  vested  in  the  court  may  be  exercised  when- 
ever it  appears  that  the  validity  of  the  petitioner's  claim  has  not 
been  conceded  or  established. 

It  iB  also  ni^^  that  the  answer  filed  by  tiie  respondents  did  not 
aU^e  that  18  months  had  not  passed  since  letters  testamentary 
were  issued.  This  fact  affirmatively  appears  by  the  petition,  and  it 
was  unnecessary  for  the  respondents  to  aver  it  In  case  a  year  has 
^paed  since  letters  were  issued  to  a  representative,  the  surrogate's 
•court  has  power,  on  its  own  motion,  with  or  without  a  petition,  to 
require  from  the  representative  a  judicial  settlement  of  his  ac- 
count. Code  av.  Proc.  §  2626;  Anon.,  14  Civ.  Proc.  E.  38.  And 
if,  in  the  case  at  bar,  the  letters  having  been  issued  more  than  a 
year,  such  an  order  had  been  granted,  tibie  fact  that  the  petitioner 
was  not  a  creditor  having  an  established  claim  would  not  have 
been  a  ground  for  reversal  of  the  order.  In  Be  Gowdrey,  5  Dem. 
Snr.  453,  and  Re  Callahan,  66  Hun,  118,  20  K.  T.  Supp.  824,  more 
than  .18  months  had  elapsed  since  letters  were  issued  to  the  repre- 
sentatirea,  and  the  surrogate's  court  had  power,  with  or  without 
a  petition  or  suggestion  from  any  one,  to  require  a  judicial  settle- 
ment of  the  accounts  of  the  representatives.  The  petitioner  must 
show  that  he  Is  a  creditor  having  an  admitted  or  established  claim, 
before  he  can,  as  a  matter  of  right,  require  a  judicial  settlement. 
We  think  the  surrogate's  court  acted  within  the  discretionary 
powers  conferred  on  it  by  the  Code  of  Civil  Frocedore,  and  its  de- 
cree shonld  be  affirmed,  with  costs.  All  concur. 


fn  Han.  225.) 

POTH  V.  MAYOR.  BTG.,  OF  CITT  OF  NEW  TOKK. 

(Su^eme  Court,  General  Term,  First  D^artment   April  18,  1804.) 

XHBICIFU.  COBPOBATIOim— ILLBOAIi  ASSBSSHBirr— RBHBDnS. 

WboB  part  of  an  eamcnt  la  vtrfd,  and  the  pmoa  assessed  Is  com< 
peUed  to  pa7  it.  he  may  afterwards  have  It  declared  void,  and  recover 
tMU^  the  whole  amount  paid,  though  he  made  no  effort  to  have  the  aaaeaa- 
ment  ccHrected. 

Action  by  John  Poth  against  the  mayor,  aldermen,  and  com- 
monalty of  the  cily  of  2few  York  to  have  an  assessment  declared 
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void,  and  to  recover  back  the  amt)UDt  paid  thereon  by  plaintiff.  De- 
fendant mores  for  a  ijew  trial  on  exceptions  ordered  to  be  heard  at 
general  term  in  the  first  instance.  Denied. 
Argued  before  VAK  BBUKT,  P.  J,  and  FOLUaTT  and  PABKEB^ 

«rj< 

G.  L.  Sterling,  for  the  motion. 
J.  Flannery,  opposed. 

VAN  BBUNT,  P.  J.    This  action  was  brought  to  have  an  assesw- 
ment  declared  void,  and  to  recover  back  the  amount  paid  upon  the 
same  by  the  plaintiff.    There  is  no  question  raised  upon  this  appeal 
as  to  tiie  payment  being  involuntary,  nor  is  it  claimed  upon  the 
part  of  the  defense  that  the  whole  of  the  assessment  in  question 
was  valid.    But  It  is  conceded  that  some  material  portion  of  the 
asBessment  at  least  is  void,  and  it  is  claimed  upon  the  part  of  the 
plaintiff  that,  such  being  the  fact,  and  the  payment  of  the  assess- 
ment having  been  involuntary,  in  this  action  he  has  a  right  to  have 
the  whole  assessment  declared  void,  and  to  recover  back  the  whole 
amount  paid.    If  this  position  is  well  taken, — as  we  fear  it  is,  if 
we  comprehend  correctly  the  adjudications  in  the  court,  of  appeals, 
— then  the  sluggard  who  has  waited  until  the  last  moment  to  ask 
the  intervention  of  the  court  is  able  to  obtain  much  greater  relief 
thian  he  who  has  acted  with  diligence,  and  sought  to  have  the  evils 
under  which  he  has  suffered  promptly  corrected.    There  is  no  ques- 
tion but  that,  if  any  proceedings  had  been  taken  prior  to  the  pay- 
ment of  the  assessment  by  the  plaintiff  for  the  purpose  of  redress 
in  respect  to  the  illegalities  complained  of  in  the  assessment,  all  the 
relief  he  could  have  obtained  would  have  been  to  have  had  the  same 
reduced  to  the  fair  value  of  the  improvement  by  which  his  prop- 
erty had  been  benefited.    But,  having  commenced  proceedings  for 
ttiis  relief,  and  having  abandoned  them,  and  liaving  waited  until 
his  property  was  advertised  for  sale,  and  then  having  paid  the 
assessment,  it  seems  that  he  can  maintain  an  action  to  have  the 
whole  assessment  declared  void,  and  recover  back  the  whole  amount 
paid;  and  this  because  it  seems  to  have  been  held  by  the  court  of 
appeals  that  the  prohibitory  legislation  contained  in  the  consolida- 
tion act  was  applicable  only  to  cases  where  the  lien  of  the  assess- 
ment continued,  and  had  no  application  whatever  to  those  cases 
where  a  party  took  no  steps  to  obtain  any  redress  for  the  injustice 
done  him,  but  waited  until  his  property  was  about  to  be  sold  in  the 
ordinary  procedure,  and  then  paid  the  assessment,  and  removed 
the  lien.    It  is  undoubtedly  true  that  in  the  cases  of  Chase  v.  Glias^ 
95  N.  Y.  273,  and  In  re  Smith,  99  N.  Y.  424,  2  N.  E.  52,  the  court 
states  that,  although  the  effect  of  such  legislation  is  to  prevent  a 
party  from  taking  active  proceedings  to  have  an  assessment  de 
clared  void,  it  did  not  deprive  him  of  his  power  to  stand  upon  his 
legal  rights,  and  challenge  the  validity  of  the  assessment,  whenever 
his  property  was  seized  under  it,  or  it  was  made  the  foundation  of 
procee^gs  against  him.    But  we  think  that  in  the  cases  of  Jex 
V.  Mayor,  103  X.  Y.  536,  9  N.  E.  39;  Diefenthaler  v.  Mayor,  111  N.  Y. 
331, 19  N.  E.  48;  and  Tripler  v.  Mayor,  126  N.  Y.  617,  26  N.  E.  721,— 
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the  coQrt  of  last  resort  has  constnied  the  atatuteB  in  question  to 
app]^  to  those  cases  only  in  which  the  lien  of  the  assessment  con- 
tinued. It  is  true  that  the  Jex  Case  construed  the  act  of  1858,  a» 
amended  in  1874,  and  that  the  Diefenthaler  Case  construed  the  act 
of  1880,  which  differs  materially  from  the  provisions  of  the  consolida- 
tion act,  which  prevailed  at  the  time  the  plaintiff's  rights,  if  any^ 
accrued.  In  Tripler  t.  Mayor,  however,  the  court  seem  to  have 
recognized  the  right  to  a  recovery  of  the  whole  of  an  assessment 
notwiliiBtanding  the  prohibitions  contained  in  the  consolidation  act, 
where  irreguiarlties  and  illegalities  existed  .which  aifected  the 
validity  of  the  assessment,  and  where  the  payment  of  the  same  had 
been  involuntary.  It  Is  true  that  in  that  case  the  court  held  that 
the  payment  was  not  involuntary,  and  that  a  recovery  could  not 
be  had  upon  that  ground ;  but,  in  view  of  the  opinions  expressed  in 
the  Jex  and  Diefenthaler  Cases,  it  would  seem  that  the  court  had 
determined  tliat  the  same  principles  applied. 

If  it  were  not  for  this  decision  in  the  case  of  Tripler  v.  Mayor,  we 
think  it  might  well  be  shown  that  the  enactment  contained  in  the 
consolidation  act  In  reference  to  the  vacating  and  modifying  of 
assessments  materially  differs  in  Its  provisions  from  those  which  ex- 
isted under  the  act  of  1858,  as  amended  in  1874,  and  those  which 
were  contained  in  chapter  550  of  the  Laws  of  1880.    Section  9  of 
the  law  of  1880,  which  was  held  to  be  controlling  in  the  disposition 
of  the  Diefenthaler  Case,  by  its  langnage  expressly  referred  to  the 
assessment  specified  in  the  first  section  of  the  act  under  which  the 
assessment  in  the  Diefenthaler  Case  fell;  and  that  section  provided 
that  the  lien  of  such  assemment  should  not  be  disturbed,  modified, 
etc.    It  might  very  well  be  held,  therefore,  under  that  act,  that  alt 
that  the  legislature  was  legislating  in  respect  to  were  the  liens 
created  by  such  assessments.    But  in  the  consolidation  act,  upon 
an  examination  of  sections  897-903,  913,  it  seems  to  us  that  it  wilf 
be  seen  that  there  was  no  intention  to  restrict  the  prohibition  to 
those  cases  in  which  an  application  was  made  to  the  courts  for  re- 
lief in  respect  to  the  lien  of  the  assessments.   It  may  be  that  the 
rule  laid  down  in  Re  Smith  and  in  the  case  of  Chase  v.  Chase  would 
still  obtain,  viz.  that  there  was  no  intention  to  take  away  the  right 
of  the  property  owner  to  defend  against  an  Ulegal  assessment 
when  it  was  attempted  to  seize  his  property  because  thereof;  but 
that  the  intention  of  the  legislature  by  the  enactments  contained 
in  the  consolidation  act  was  to  make  its  provisions  apply  to  all 
assessments  confirmed  after  June  9,  1880,  the  date  of  the  passage 
of  chapter  550  of  the  Laws  of  1880  (a  class  different  from  those 
affected  by  the  last-mentioned  act),  seems  to  be  manifest  upon  an 
examination  of  the  sections  of  the  consolidation  act  to  which  refer- 
ence has  been  made.    Section  897  provides  that  no  suit  or  action 
IB  the  nature  of  a  bill  in  equity  or  otherwise  shall  be  commenced 
for  the  vacation  of  any  assessment,  or  to  remove  a  cloud  upon  title,, 
but  the  owners  shall  be  confined  to  their  remedies  in  such  cases  to 
the  proceedings  under  this  title  (which  was  substantially  the  act 
irf  1858,  as  amended  by  the  act  of  1874).    Section  898  provides  for 
the  proceedings  to  be  taken  to  obtain  relief  for  fraud  or  substantial 
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error  in  an  asBessment.    Section  899  provides  that  asseasmenta 
shall  not  be  vacated  because  of  certain  omissions.   Sections  900  and 
901  are  simply  directory  as  to  procedure.    Section  902  provides 
that  Bections  898-801  fihidl  apply  to  the  proceedings  therein  stated, 
viz.:  IFirst,  to  proceedings  or  actions  commenced  on  or  before  Sep- 
tember  9,  1880,  to  vacate  or  set  aside  assessments  for  any  local 
improvement  confirmed  by  the  board  of  revision  and  correction  of 
assessments  before  June  9,  1880;  and,  secondly,  to  proceedinp;8  or 
actions  which,  since  June  9th,  have  been  commenced,  or  may  here- 
after be  commenced,  to  vacate  or  set  aside  any  assessment  com- 
pleted before  said  day,  etc.    And  then  by  section  903  the  legisla- 
ture provided  generally  Hiat  no  court  should  vacate  or  reduce  any 
assessment  in  fact  or  apparent,  confirmed  after  June  9,  1880, 
whether  void  or  voidable,  on  any  property  for  any  local  improve- 
ment  thereafter  completed,  otherwise  than  to  reduce,  etc;  and 
further  provided  that  in  no  event  should  that  portion  of  any  such 
assessment  which  is  equivalent  to  the  fair  value  of  any  actual  local 
improvement,  with  interest  from  the  date  of  confirmation,  be  dis- 
turbed for  any  cause.    Now,  it  is  apparent  from  the  very  language 
of  this  section  that  it  is  intended  to  be  absolutely  prohibitory  in 
respect  to  all  proceedings  affecting  such  assessments,  and  that  it 
does  not  refer  to  the  proceedings  provided  for  by  section  897, 
among  many  other  reasons,  because  no  suit  to  remove  a  doud  upon 
the  title  could  be  maintained  in  respect  to  an  assessment  which 
was  void  upon  its  face;  and  the  language  of  this  section  covers 
that  procedure  as  well  as  all  others.    Section  903  stands  by  itself, 
having  reference  to  no  other  portion  of  the  act.    It  is  explicit  in 
its  terms,  and,  as  already  stated,  there  is  notliing  in  any  other 
provision  of  the  act  which  restricts  its  operation;  and  when  we 
read  section  913  it  is  more  plainly  seen  that  there  is  no  founda- 
tion for  the  claim  that  section  9(^  applies  only  to  those  cases  in 
which  liens  for  assessments  exist,  but  that  it  prohibits  all  afflnna- 
tive  action  upon  the  part  of  the  property  owner,  except  to  have  an 
assessment  reduced  to  the  fair  value  of  the  actual  local  improve- 
ment   Section  913  says,  "The  lien  of  any  assessment  specified  in 
section  902,"  and  then  follows  the  language  which  occurred  in  the 
act  of  1880.    Section  902  applied  only  to  those  cases  whwe  the 
assessment  had  been  completed  before  June  9,  1880,  and  confirmed 
by  the  board  of  revision  and  correction  after  said  date.   But  sec- 
tion 903  applied  to  all  assessments  confirmed  after  June  9,  1880, 
and  was  general  in  its  terms,  tmd  was  not  in  any  way  restricted 
by  the  wording  of  section  913.    Although  this  seems  to  us  to  have 
been  the  intention  of  the  legislature,  and  secured  manifest  justice 
to  the  property  owner,  as  well  as  afforded  some  protection  to  the 
eity,  yet,  in  view  of  the  decision  in  Tripler  v.  Mayor,  where  the  court 
held  that  an  action  such  as  the  one  at  bar  could  be  maintained  to 
recover  the  whole  amount  of  the  aBsessment  because  of  illegality 
in  part,  we  feel  bound  to  hold  that  the  plaintiff  was  entitled  to  re- 
cover the  whole  amount  oi  tiie  assessment    The  ^ceptlons  shonld 
be  overruled,  and  judgment  ordered  upon  Ihe  verdict  rendered, 
vlth  costs.    AH  concur. 
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1.  Tills— CoNBTRDonoN—SuBFEHDiNa  Powbr  of  Alibhation. 

Testator  gave  bis  real  estate  to  his  executors  In  trust  "until  my  eon  H. 
BhftU  become  21  years  of  age  or  die,  •  •  •  and,  If  he  should  die  before 
iny  daughter  A.  becomes  21  years  of  age,  then  until  she  should  become 
21  years  of  age  or  die,"  and  dh-ected  them,  oa  the  happening  of  the  event 
specified,  to  sell  the  real  estate,  and  Invest  portions  of  It  for  the  benefit  of 
cwtaln  persons  for  life.  that  such  provision  did  not  suspend  the 

power  <tf  aUenattm  kmgcr  than  two  Utcb,  slnoB  the  Buspenrtcm  would  not 
be  measured  by  A,'fl  Ufe  If  H.  should  live  to  be  21  years  old  or  should  aur 
vlTe  A.;  and  the  only  uncertainty  as  to  whether  the  portions  of  the  pro- 
ceeds of  the  real  estate  directed  to  be  Invested  for  certain  persons  will  be 
unlawfully  suspended  depends  on  whether  H.  attains  the  age  of  21  years, 
which  could  be  ascertained  wlOin  the  period  of  a  sins^  Uf& 

SL  Tbdstb— Validity. 

A  devise  of  real  estate  In  trust  "to  collect  the  rent,  tneome,  and  prints 
of  said  real  estate,  *  *  •  and,  after  paying  therefronL  the  legacies 
hereinbefore  given,  Intermit  on  mortgages,  taxes,  assessments*  Are  In- 
mrance,  and  repairs  on  said  real  estate,  to  apply  the  remainder  *  *  * 
to  paylnff  off  and  dla6harglng  the  (n^ndpat  of  the  mortgages  on  my  real 
estate,"  creates  a  valid  trust  under  4  Bev.  St  (8th  Bd.)  p.  2437,  9  5S.  which 
provides  that  an  express  trust  may  be  created  to  seil.  mortgage,  or  lease 
lands  for  the  benefit  of  legatees,  or  tor  the  purpose  of  satisfying  any  charge 
tiwreeo. 

Action  bj  Kewraan  Oowen  and  others,  execntora  of  the  will  of 
Harks  Klnaldo,  deceased,  and  others,  for  the  construction  <d  the 
will.    Judgment  for  plaintiffs. 

Wm.  Bernard  (Daniel  G.  Bollins,  of  couns^),  for  plaintiffs. 

TVilson  &  Wallis,  David  Leventrltt,  and  Alfred  D.  Lhid,  for  de- 
fendants David  and  Minnie  Binaldo. 

Strong  &  Cadwalader  (Geoi^e  W.  \S^chersham,  Ot  counsel),  for 
defendants  Hyman  Binaldo  and  wife. 

Benjamin  Tnska,  Ferdinand  R.  Hinrath,  Alfred  Lyons,  and  Myer 
B.  Isaacs,  for  defendants  charitable  societies. 

A.  C.  Brown  and  Maurice  B.  Blnmenthal,  guardians  ad  litem,  for 
Infant  defendants. 

Goldfogle  &  Cohen  (Charles  L,  Cohen,  of  counsel),  for  defendant 
Samnd  ^^nalda 

lAWBENCE,  J.  Marks  Binaldo  died  in  the  city  of  ^ew  York 
on  the  2lith  of  November,  1892,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate  of  the  county 
of  New  York  on  the  21st  of  April,  1893.  The  plaintiffs  in  this 
action  are  the*  executors  of  the  will,  and  the  defendants  are  his 
widow,  his  children,  heirs  at  law,  and  next  of  kin,  and  certain  par- 
ties and  institutions  to  whom  by  said  will  legacies  are  given.  The 
action  is  brought  for  the  construction  of  the  will,  and  it  is  alleged 
in  the  complaiikt  liutt  it  is  contended  by  the  children,  heirs  at  law, 
and  next  of  kin  of  the  deceased  that  certain  clauses  of  said  will 
are  illegal  and  void;  that  the  trusts  thereby  attempted  to  be  cre- 
ated are  illegal,  and  contrary  to  the  provisions  of  the  statute  relat- 
v.28K.Y.B.no.4— 24 
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ing  to  the  stispenBion  of  the  power  of  alienation  of  personal  and 
real  property,  and  against  perpetnitira;  and  that  by  reason  of  the 
invalidity  of  said  clauses  of  said  will,  and  the  tmsts  thereby  at- 
tempted to  be  created,  the  whole  of  said  will  is  void  and  of  no 
effect;  but  that,  in  the  opinion  of  the  plain tifFs,  the  said  will,  and 
all  of  its  clauses,  and  the  disposition  of  property  thereby  made,  are 
valid,  legal,  and  effectual. 

The  defendant  Minnie  Binaldo  was  the  second  wife  of  the  tes- 
tator, and  it  is  recited  in  the  sixteenth  clause  of  said  will  that  she 
is  not  entitled  to  any  dower  right  in  the  real  estate  of  tbe  testator, 
as  will  appear  by  an  antenuptial  agre^ent  entered  Into  between 
the  parties;  and  it  is  further  provided  that,  should  it  be  held  that 
said  agreement  is  void,  then  the  provisions  for  her  benefit  in  the 
will  contained  shall  be  in  lieu  and  bar  of  all  her  dower  or  thirds 
in  the  testator's  estate.  Uy  the  second  and  third  clauses  of  the 
will,  annuities  are  given  to  two  brothers  of  the  testator;  and  by 
the  fourth,  fifth,  sixth,  seventh,  and  eighth,  l^acies  are  given  to 
the  nieces  and  daughter  and  brother  and  sisters  of  the  testator. 
By  the  ninth  and  tenth  clauses  the  sum  of  one  dollar  eajch  is  given 
to  Hyman  and  Isaac,  sons  of  the  testator.  And  In  the  Seventh 
clause  it  is  stated : 

"X  make  no  further  provision  for  mj  soib  Isaac,  and  no  otber  provlaloo  for 
my  son  Hynian,  than  hereinafter  set  forth,  because  my  said  sons  have  been 
disobedient,  have  heretofore  robbed  me  of  a  Kood  deal  of  money,  have  otb^ 
wise  Ill-treated  me,  and  for  several  years  have  not  respected  me  as  they 
should  their  father." 

By  the  twelfth,  thirteenth,  and  fourteenth  clauses,  there  are  be- 
quests of  specific  articles  to  the  wife  and  the  testator's  minor  chil- 
dren, Harry  and  Amdia;  and  by  the  fifteenth  clause  the  testator 
gives  to  his  wife,  for  the  support  of  her  children,  the  snm  of  two 
hundred  dollars — 

"Fm-  each  and  ev^  month  until  my  residuary  estate  shall  be  divided  as 
hereinafter  provided.  Upon  the  happening  of  such  event  said  annuity  shall 
completdy.  cease;" 

By  the  seventeenth  clause,  the  legacies  above  mentioned  are 
charged  upon  the  real  and  personal  estate  of  the  testator. 

The  controversy  in  this  case  arises  upon  the  construction  to  be 
given  to  the  eighteenth  and  nineteenth  clauses  of  the  will.  The 
eighteenth  clause  is  as  follows: 

"I  fflve,  devise,  and  bequeath  to  my  executors  hereinafter  named,  and  such 
of  them  as  shall  qualify,  and  the  survlTws  or  survivor  of  them,  and  sndi 
successors  as  they  shall  appoint  as  hereinafter  provided,  all  my  real  and 
personal  estate  until  my  son  Harry  shall  become  twenty-one  years  of  age, 
or  die,  whichever  event  shall  first  happen,  and,  If  be  shoilld  die  before  my 
daugbto:  Amelia  should  become  twenty-one  years  of  axe,  then  until  she 
shoold  become  twenty-one  years  of  age,  or  die  befcare  such  period;  In  troat 
nevertheless,  to  collect  the  rent.  Income,  and  profits  of  said  real  estate,  and 
the  whole  of  said  personal  estate,  and,  after  paylDg'  therefrom  the  legades 
hereinbefore  given,  the  Interest  on  mortgages,  taxes,  assessments,  fire  Insor- 
nnce.  and  repairs  on  said  real  estate,  to  apply  the  remainder  of  said  rents 
of  my  real  estate,  togethw  with  the  Income  and  principal  of  my  personal  es- 
tate, to  the  paying  off  and  disduurging  of  the  principal  itf  the  mortgages  od 
my  real  estate." 
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Id  the  nineteenth  clause  of  the  will,  it  is  provided  that: 

"Upon  my  son  Harry  becoming  twenty-one  years  of  age,  or  upon  his  dpatli, 
aod  if  he  should  die  before  my  daufhter  Amelia  sbould  become  twenty-one 
years  of  ag^  or  death  before  such  period,  I  wder  my  eiecutors,  or  such  of 
tbem  as  may  qualify,  and  the  survivors  or  survivor  of  them,  and  the  succes- 
sors of  them  (as  hereinafter  provided),  to  sell  all  my  real  estate  at  public 
sale,  and  execute  proper  deeds  therefor,  and  out  of  the  moneys  so  realized 
lo  pay:  (a)  To  my  son  David  (now  residing  at  Jersey  City),  the  sum  of  fifteen 
tboosand  dollars,  (b)  'To  my  grandMni  Lawrence  (son  of  said  son  David),  the 
sum  of  Ave  thousand  dollars,  (c)  To  my  son  Samuel  the  sum  of  fifteen 
thousand  dollars,  If  at  that  time  bis  present  wife  shall  bave  died,  and,  if 
she  should  still  be  alive  at  tliat  time,  to  invest  said  sum  of  fifteen  tbousand 
dollars  in  first  mortgage  upon  Improved  property  In  the  dty  of  New  York, 
and  pay  the  intaest  realized  tha*efrom,  half-yearly,  to  my  said  son  Samuel 
as  long  as  his  present  wife  shall  live,  and  upon  her  death  to  pay  over  to  him 
(said  Samuel)  said  principal  sum  of  fifteen  tbousand  dollars.  Should  be, 
however,  die  before  bar,  then,  upon  his  deatii,  said  sum  of  fifteen  thousand 
dollars  shall  be  divided  in  equal  abares  between  my  sons  David,  Joel,  Ed- 
ward, and  Harry,  and  my  daughtm  Elannah  and  Amelia,  share  and  share 
alike,  (d)  To  my  daughter  Hannah,  wife  of  H«iry  Black,  the  sum  of  ten 
thousand  dollars,  and.  In  addition  thereto,  to  Invest  the  sum  of  twenty-five 
thousand  dollars  In  first  mortgage  uiwn  Improved  real  estate  la  tbe^ity  of 
New  York,  and  pay  the  Interest  realized  th^efrom,  half-yearly,  to  my  said 
daughter  Hannab,  and  upon  her  death  to  pay  over  said  principal  sum  of 
twenty-five  thousand  dollars  to  her  children,  in  equal  shares.  Sbould  she, 
however,  die  wlthont  leaving  any  children,  then  said  sum  of  twenty-five  Uion- 
send  dollars  shall  be  divided  b^veen  my  sons  Samuel,  David,  Jo^  Bdward, 
and  Harry,  and  my  daugbto-  Amelia,  in  equal  shares,  (e)  To  my  son  Joel, 
tbe  sum  of  fifteen  thousand  dollars,  (f)  To  my  son  Bdward,  the  sum  of 
flfteei  thousand  dollars,  (g)  To  my  daughter  AmoUn.  tbe  sum  of  ten  thou- 
sand dollars,  and,  in  addition  thereto,  to  Invest  the  sum  of  forty  thousand 
d(^lars  In  first  mortgages  npoa  Improved  real  estate  In  tbe  c\ij  of  New 
York,  and  pay  the  Interest  realized  tiierefrom,  half-yearly,  to  my  said  daugb- 
ter  Amelia,  and  apon  her  death  to  pay  over  said  principal  sum  of  for^ 
thousand  dollars  to  ber  chlldr^  in  equal  shares.  Should  she,  however,  die 
without  leaving  any  children,  thai  said  sum  of  fwty  thousand  dollars  shall 
be  divided  between  my  sons  Samuel,  David,  Joel,  Kdward,  and  Harry,  and 
my  daughter  Hannab,  In  equal  shares,  (b)  To  my  son  Harry,  the  sum  of 
fifteen  thousand  dollars.  (1)  To  my  sou  Isaac,  tbe  sum  of  ten  thousand  dol- 
lars, if  at  that  time  his  present  wife  shall  bave  died,  or  be  shall  bave  been 
divorced  from  her  by  an  absolute  divorce,  and  shall  have  married  a  decent 
Jewish  woman,  (k)  To  Invest  tbe  sum  of  fifteen  tbousand  dollars  In  first 
mortgage  upon  Improved  real  estate  in  tbe  dty  of  New  York,  and  pay  the 
Interest  realized  thmitnHn,  bolf-jeftrly,  to  my  bdoved  wife  as  kmg  as  sbe 
may  live,  and  upon  ber  death  to  divide  the  principal  sum  between  my  sons 
David,  Jo&f  Edward,  and  Harry,  and  my  daughters  Hannah  and  Am^la,  In 
equal  shares." 

It  is  then  provided,  in  the  remalDing  Btibdiviaions  of  this  clause 
of  the  will,  that,  should  there  be  any  balance  left  of  his  real  and 
personal  estate,  certain  legacies  should  he  paid  therefrom  to  cer* 
tain  societies  and  charitable  institntiODS  in  the  city  of  New  York, 
and,  if  any  further  balance  should  remain,  that  the  same  should  be 
divided,  in  equal  shares,  between  his  sons  and  daughters,  exclud- 
ing Isaac  and  Hyman.  By  the  twentieth  dause  of  the  will,  it  is 
provided  that  if  either  of  his  children  should  die  before  the  division 
of  his  estate,  leaving  lawful  issue,  his,  her,  or  their  share  should 
be  divided  between  their  children  in  equal  shares,  and,  in  default 
of  snch  issue,  between  his  rmaining  children,  excluding  Uyman 
and  Isaac.    In  tiie  twenty-second  clause,  it  is  recited  that  no  other 
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proTlston  is  made  for  Ms  wife,  because  the  testator  has  snfflciently 
prorided  for  her  during  her  life,  and  because  she  owdb  Bu£Qcient 
real  estate  in  her  own  right  to  support  her  handsomely.  Bj  the 
twenty-third  clause  of  the  will,  power  is  given  to  the  executors, 
until  the  division  of  the  residuary  estate,  to  execute  mortgages  on 
the  real  estate  left  by  the  testator  in  place  and  stead  of  any  mort- 
gage and  mortgages  existing  at  the  time  of  his  ^path,  provided  such 
mortgages  should  become  due,  and  be  called  in. 

It  is  claimed  on  the  part  of  such  of  the  defendants  as  challenge 
the  validity  of  the  will  that  the  trust  attempted  to  be  created  by 
the  eighteenth  clause  thereof  is  unauthorized  and  vdd,  and  that 
the  same  is  not  one  of  those  trusts  which  are  auliiorized  by  section 
55,  art  2,  tit  2,  c.  1,  pt  2,  of  the  Kevised  Statutes.*  It  is  also  claimed 
that^  if  such  trust  is  to  be  r^arded  as  a  trust  to  pay  annuities,  the 
valid  purpose  is  nominal,  mereljt  and  that  it  can  be  seen  that  it 
was  inserted  as  a  mere  cover  for  an  attempted  illegal  accnmnla- 
tion.  The  assailants  of  the  will  also  claim  that  the  power  of  aliena- 
tion is  illegally  suspended  by  the  nineteenth  clause  of  the  will, 
because  it  may  possibly  continue  during  the  lives  of  both  Harry 
and  Amelia,  and  the  executors  are  ordered,  after  selling,  upon  the 
happening  of  the  events  above  specified,  to  invest  a  portion  of  the 
proceeds  of  such  real  estate,  and  hold  the  same  in  trust  daring  the 
additional  lives  of  Samuel,  Hannaii,  and  Amelia,  and  that  of  his 
wife.    This  last  objection  will  be  first  considered. 

The  rule  was  laid  down  in  the  case  of  Schettler  v.  Smitii,  41  27. 
T.  328,  that,  in  construing  dispositions  of  property  with  reference  to 
the  statutes  against  perpetuities,  any  limitation  is  void,  as  in  viola- 
tion of  that  statute,  by  which  the  suspension  of  the  power  of  aliena- 
tion will  not  necessarily,  under  all  possible  circumstances,  terminate 
within  the  prescribed  period.  It  is  not  enough  that  it  may  so  ter- 
minate. It  is  contended,  however,  on  the  part  of  the  plaintiff,  that 
there  is  nothing  in  the  statute  or  in  this  rule  which  forbids  the  crea- 
tion of  alternate  limitations,  or  which  forbids  the  creation  of  alter- 
nate periods  during  which  the  power  of  aliraatiou  and  ownership 
shall  be  suspended,  provided  that  the  limitation  or  the  period  «f 
suspension  which  actually  takes  effect  or  is  adopted  does  not,  ct 
itself,  offend  against  the  statute.  In  this  case  the  testator  bequeaths 
and  devises  his  property  to  his  executors  in  trust  until  his  son 
Harry  should  become  21  years  of  age,  or  die.  It  is  conceded  that 
Harry  is  at  this  time  a  minor  between  15  and  16  years  of  age,  and 
it  therefore  follows  that  if  he  shall  live,  and  attain  the  age  of  21 
yeara,  the  estate  can  be  distributed  within  the  period  of  a  sin^e 
life,  and  if  he  attains  that  age  the  term  of  suspension  is  never  to  be 
measured  or  affected  by  Amelia's  life;  and  if  lAie  should  die  during 
Harry's  lifetime,  and  before  he  attains  21  years  of  age,  the  suspen- 
sion is  never  measured  by  her  life.  I  am  of  the  opinion,  upon  the 
authority  of  Savage  v.  Bumham,  17  N.  Y.  561,  that  this  view  of  the 
case  is  correct.  The  case  <tf  Schettler  v.  Smith  is  not  in  opposition, 
as  I  understand  it  to  ^Is  view.  There  the  testator  gave  a  portipn 
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of  hi8  estate  to  Mb  ezecntorg  in  tnist,  to  pay  the  inccnne  to  a  son 
during  his  life,  and  on  his  death  to  pay  the  income  to  his  son's 
widow  for  her,  and  npon  her  death,  or,  if  he  left  no  widow,  then  npon 
his  death,  a  remainder  over  was  created.  The  court  of  appeals  de- 
cided that  while  the  remainder  over  limited  npon  the  life,  of  the 
widow  was  void,  because  the  widow  mi^t  be  a  woman  not  in  being 
at  the  time  of  the  testator's  death,  yet  the  disposition  of  the  prop- 
erty in  the  altematlTe  should  be  permitted  to  take  effect  Orover, 
in  delivering  the  opinion  of  the  conrt,  uses  the  following  Ian- 
gnage: 

"Now.  It  Is  clear  that  the  son  mi»;ht  hare  married  a  woman  born  after  tha 
death  of  the  testator,  and  consequently  one  not  In  being  at  the  death  of  thn 
testator*  and  that  awSk  woman  might  have  surrlTed  the  son;  and,  In  the  hap- 
penii^  of  sacb  events,  the  troat  to  pay  the  income  to  socli  woman  during 
her  life  would  not  have  terminated  upon  the  d^th  of  two  persoiu  in  being 
at  the  death  of  the  testator.  Consequently,  the  provision  la  fnvor  of  the  son, 
and  the  furth^  tmsts  to  conTey  upon  h^  decease,  might  suspend  the  power 
of  alienation  of  the  real  for  a  longer  period  than  two  lives  tn  being  at  the 
creation  of  the  estate,  and  also  the  absolute  ownership  of  the  personal  prop- 
erty for  a  period  longs  than  two  lives  in  being  at  the  death  of  the  testator, 
and  were  th^efore  void.  But  It  will  be  seen  that  the  clause  of  the  will 
under  consideration  makes  a  disposition  of  this  portion  of  the  property  in  the 
altttnatlve,  upon  the  happening  of  anottier  series  of  events.  That  iiroTlBion 
Is:  *Or  U  he  [the  son]  leave  no  widow,  then  upon  "his  [the  sw's]  decease  to 
coDvey  as  above  provided.'  It  will  thus  be  seen  that,  in  the  contingency  of 
the  son's  having  no  widow,  the  property  Is  to  be  conveyed  to  his  issue  upon 
his  decease;  that  Is,  upon  the  termination  of  a  single  life  in  being  at  the 
death  of  the  testator.  Had  this  been  tbe  only  direction  as  to  the  convey- 
ance, It  Is  clear  that  it  would  have  bei-n  valid,  as  by  no  possibility  could  the 
power  of  alienation  of  the  real  and  absolute  ownership  of  the  personal  been 
suspended  beyond  the  period  allowed  by  statute.  The  son  having  died  leav- 
ing no  widow,  the  Inqnliy  is  whether  this  lawful  disposition  is  rendered  In- 
valid by  the  nnlawfiu  dteposltlw  attnnpted  to  be  made  In  the  contingeacy 
of  his  leaving  a  widow.  It  U  difficult,  upon  principle,  to  see  why  It  should. 
Bat  for  tlie  prohibition  of  the  statute,  both  dispositions  would  have  been 
lawful  and  valid,  and  either  would  have  taken  effect  according  to  the  hap- 
pening of  the  events  giving  it  validity.  '  The  statute  comes  In,  and  avoids 
<Hie  of  the  dlsposltlcxis,  leaving  the  other  unaffected  by  Its  provisions.  Why 
should  not  the  lattw  take  effect  nimn  the  occurrence  of  the  events  upon 
which  It  was  made  to  depend?  The  authorities  sustain  its  validity.  Lewis 
on  Perpetuities  (pages  SOd,  502)  says  that  where  a  limitation  is  made  to  take 
effect  on  two  altonatlTe  events,  one  of  which  Is  too  remote,  and  the  other  valid 
as  within  the  prescribed  limits,  although  the  gift  is  void  so  far  as  it  depends 
on  the  remote  event.  It  will  .be  allowed  to  take  effect  on  the  happening  of  the 
altwnatlve  one.  That  is.  In  principle,  precisely  this  case,  In  this  aspect 
Tide  Crompe  t.  Barrow,  4  Yes.  681;  Savage  v.  Bumham,  17  N.  T.  661," 

See,  also,  Tiers  t.  Tiers,  98  N.  Y.  568;  Cross  v.  Tmst  C3o.,  131  N. 
Y.  330,  337,  30  N.  E.  125;  and  Purdy  v.  Haight,  92  N.  Y.  446,  In 
the  last  case  th^  testator  devised  reaJ  estate  to  his  two  sistera  dur- 
ing their  respective  lives,  and  after  their  death  directed  that  it 
could  be  sold,  the  proceeds  invested,  and  the  income  paid  to  his 
niece  daring  her  life,  with  remainder  to  her  children,  if  she  should 
have  any.  Upon  the  death  of  the  survivor  of  the  two  sisters  the 
executors  sold  the  land,  and  invested  the  proceeds,  and  paid  tiie  in- 
come to  tbe  niece  tmtil  the  validity  of  the  bequest  was  questioned 
upon  the  accoanting.  It  was  held  that  the  sisters  took  a  life  estate 
as  tenants  in  common,  with  cross  remainders  over;  that  upon  the 
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death  of  the  first  Bister  the  two  lires  were  exhausted  as  to  that 

moiety,  so  that  the  farther  limitation  is  void  as  to  the  moiety  of 
the  sister  who  first  died;  but  that,  as  to  the  part  originally  taken  by 
that  one  of  the  Bisters  who  died  last,  the  limitation  for  the  life  of  the 
niece  was  valid.    See  opinion  of  Andrews,  C  J.,  at  page  457. 

I  am  of  the  opinion,  therefore,  as  is  contended  by  the  counsel  for 
the  plaintiffs,  that  the  only  uncertainty  whether  the  title  to  the 
legacies  given  to  Samuel  and  Hannah  will  be  unlawfully  suspended 
depends  npon  whether  Harry  attains  the  age  of  21  years,  and  that 
this  can  be  ascertained  within  the  period  of  a  single  life  Kven  if 
I  am  wrong  in  this  conclusion,  it  does  not  follow  that  the  whole  will 
is  void  by  reason  of  an  unlawful  suspension  of  the  power  of  aliena- 
tion, because  such  suspension  can  only  exist  as  to  the  legacies 
given  to  Samuel  and  Hannah,  and  contained  in  subdivisions  c  and 
d.  These  gifts  can  be  readily  separated  from  the  others  contained 
in  the  will,  and,  even  if  they  are  invalid,  the  general  scheme  of  the 
testator  could  not  be  defeated.  Post  v.  Hover,  S3  N.  T.  593;  Maniee 
T.  Manlce,  43  N.  T.  384;  Gross  v.  Tmst  Cow,  sopra. 

I  am  of  opinion  that  the  trust  created  by  the  eighteenth  clause 
is  also  valid.  Under  section  55  of  the  Revised  Statutes  above  re- 
ferred to  (subdinsion  2),  an  express  trust  may  be  crated  to  sell, 
mortgage,  or  lease  land  for  the  benefit  of  legatees,  or  for  the  par- 
pose  of  satisfying  any  charge  thereon;  and,  under  the  third  sub- 
division, to  receive  the  rents  and  profits  of  land,  and  apply  them  to 
the  use  of  any  x>erson,  during  the  life  of  such  person,  or  for  any 
shorter  term,  subject  to  the  rule  prescribed  in  thje  first  article  of 
this  title.  Here,  the  executors  are  given  power  to  collect  the 
rents,  income,  and  profits  of  the  real  estate,  and  the  whole  of  the 
personal  estate,  and,  after  paying  the  legacies,  interest  on  mort- 
gages, taxes,  assessments,  fire  insurance,  and  repaira  on  the  real 
<'8tate,  to  apply  the  remainder  of  the  rents,  together  with  the 
income  and  the  principal  of  the  personal  estate,  to  the  paying 
off  and  discharging  of  the  principal  of  the  mortgages  on  the 
real  estate.  The  case  of  Cochrane  v.  Schell,  140  N.  Y.  516,  35 
y.  E.  971,  seems  to  me  to  be  in  point  on  this  branch  of  this  case. 
I  cannot  accede  to  the  position  taken  by  counsel  that  the  provi- 
sions in  the  eighteenth  dause  involve  accumulations  of  income  for 
purposes  not  authorized  by  the  statute,  for  the  reason  that  there 
may  bo  enough  income  annually  received  without  resorting  to  or  ac- 
cumulating such  incouie,  or  that  the  same  is  a  mere  cover  for  an  ille- 
gal accumulation  of  income.  It  appears  by  the  affidavit  (rf  Mr. 
Boeder  that  the  mortgages  now  outstanding  against  the  real  estate 
amount,  in  all,  to  the  sum  of  |26T,500,  f  12U,000  of  which  is  subject 
to  4^  per  cent,  interest,  and  the  remaining  $137,500  to  interest  at  5 
per  cent.  It  is  not  at  all  clear,  therefore,  in  view  of  the  fact  that 
the  widow  has  elected  to  take  her  dower,  that  there  will  be  any  in- 
come to  apply  upon  payment  of  the  mortgages,  or  that  the  total 
income  will  be  sufficient  to  pay  the  same,  and  the  annuities.  In 
the  case  of  Cochrane  v.  Schell,  the  annuities  which  were  directed 
to  be  paid  during  the  continuance  of  the  trust  amounted  for  a  por 
tion  of  the  term  to  |20,000  per  annnm,  and  for  a  subsequent  por- 
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tion  to  $22,000,  and  the  r^iduary  estate  yielded  an  income  of  about 
¥90,000.  The  court  said,  at  page  535,  140  N.  and  at  page  971, 
86  N.  E.: 

"The  court  is  asked  to  infer  tbat  the  primary  pur  pose  of  the  twtatw  -warn 

to  constitute  an  nnlawfnl  tmat  tor  accumulation.  It  maj  be  conceded  that 
to  supijort  a  trust,  under  the  third  subdivision,  there  must  be  a  purpose 
wltbiu  that  section,  not  Ulusorr  and  nominal,  merely,  but  real  and  snbstm- 
tial.  Tbe  objection  assumes  that  the  testator  contemplated  that  no  cootln- 
gency  could  arise  where,  by  loss  or  shrlnkaye  In  value,  or  bad  iDvestmeut, 
or  change  In  the  rate  of  Interest,  the  whole  or  substantially  all  of  the  Income 
of  tbe  estate  would  be  required  to  pay  the  annuities.  He  plainly  did  intend 
ttiat  tbe  whole  Income  should  be  plerljipd  for  the  payment  of  tbe  annuities.  In 
It  possible  for  the  court  to  say  that  the  trust  tot  the  payment  of  annuities 
amounting  to  ^20,000  waa  evasive,  and  veiled  the  real  purpose  of  the  tes- 
tator?" 

I  am  of  the  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment declaring  that  the  provisions  in  the  will  of  Marlu  Binaldo, 
which  are  the  subjects  of  the  controversy  b^ore  m;^  are  legal 
and  valid.    Settle  findings  on  two  days'  notice. 


(31  Abb.  N.  O.  1.) 

UUNBOE  et  aL  T.  BONANNO  et  aL 

^Supreme  Oourt,  Special  Term.  New  Ywk  County.  September.  1803.) 

LoRs— Fob  Advakcbs. 

Plaintilts  gave  acceptances  to  defendant  to  enable  him  to  purchase  goods, 
and  drew  on  him  against  tbe  acceptances,  accompanying  the  drafts  with 
tbe  invoices  and  bills  of  lading  of  tbe  koi):Is  purchased.  After  defendant 
had  accepted  plaintilb'  drafts,  plalntifTs  surrenda*ed  the  invoices  and  bills 
of  lading,  and  took  defoidanf  s  receipt,  stating  that  defendant  agreed  to 
btrid  the  goods  on  storage  as  tbe  property  of  plalntiffii  until  their  accept- 
ances should  be  paid  or  aaf  sfactorily  provided  for,  with  the  privilege  of 
selling  the  goods  and  handing  the  proceeds  over  to  plalntUh.  ffcfd,  Qiat 
sach  agreement  gave  plalntifTs  a  Men  ou  tbe  goods  which  was  aaperlw  to 
tbe  claim  of  a  person  who  subsequently  made  advances  to  defendant  on 
his  representation  that  he  was  the  owner  of  the  goods. 

Action  by  John  Mnnroe,  Henry  W.  Munroe,  Edward  Kern,  and 
E(^ar  Lockwood  against  Domenico  Bononno,  Edward  M.  Brown. 
George  A.  Phelps,  Frank  Phelps,  Charles  H.  Phelps,  Howard  Phelps, 
Thomas  0.  Phelps,  Alexander  Phelps,  Charles  H.  Phelps,  Jr.,  and 
Albert  A.  Onild.  Plaintiffs  move  for  an  injunction  pendente  lite 
to  restrain  defendant  Brown  from  paying  over  the  proceeds  of  cer- 
tain merchandise  to  defendants  Phelps  Uros.  &  Co^  or  to  any  person 
otiier  than  plaintiffs.  Granted. 

The  complaint  alleged:  (1)  That  plointifliB  were  copartners,  transacting 
business  as  bankers  in  the  cities  of  New  York  and  Paris.  France,  tinder  the 
Arm  name  and  style  in  the  city  of  New  York  of  John  Mnnroe  &  Oo.,  and  In 
Paris,  France,  of  Munroe  &  Co.;  and  that  defendant  Edward  M.  Brown 
was  on  auctioneer  in  Jiew  York  city  \mder  the  firm  name  of  Brown  &  Sec- 
comb;  and  that  defendants  Phelps  and  OuUd  were  copartners  transacting 
business  In  tbe  city  of  New  York  under  tbe  firm  name  of  Phelps  Bros.  & 
Co.  (2)  That  at  Paris,  France,  the  plaintiffs,  under  their  said  firm  name  of 
Munroe  &  CO.,  drew  certain  bills  of  exchaucc  on  defendant  Domenico  Bon- 
onno. payable  75  days  after  date  to  the  order  of  plaintiffs,  nndw  their 
rtrm  name  of  John  Munroe  &  Co.  (3)  That  each  of  said  bills  of  excbvige 
was  duly  transmitted  by  said  Paris  house  of  these  plainttffs  to  these  plain- 
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tiffs  In  tbe  dty  of  New  "Votk,  and  was  duly  received  by  them,  accom- 
panied in  eacb  instance  by  a  certified  Invoice  and  blil  of  lading  of  oertaln 
fruit  (4)  That  each  of  said  bills  of  excliange  was  duly  presented  before  ma- 
turity to  said  Domenico  Bouanno  for  acceptance,  and  eacli  thereof  was 
dnly  accepted  by  blm  in  writing,  for  value,  and  d^vered  to  plaintiffs  before 
tbe  maturity  of  tbe  acceptance.  That  said  bills  of  exchan^  were  drawn 
against  acceptances  slven  by  plalntlfts  at  tbelr  Paris  house  under  their 
Purls  firm  name  of  Muiiroe  &  Co.,  as  the  porchase  mon^  of  tiie  mmhan- 
dise  rafwred  to  In  said  tnyoices  and  bills  of  ladlnfc,  at  the  request  ot  said 
Domeuico  Bonanno,  and  under  a  credit  issued  to  him  by  these  plainttffa.  (jS) 
That  after  the  acceptance  of  said  bills  of  exchange  plaintiffs  delirered  to 
said  Bouanno,  at  bis  request,  the  certified  Invoices  and  bills  of  lading,  but 
received  back  from  said  Bonanno  In  each  instance  a  receipt  in  writing  for  the 
goods  specified  in  said  Invoices  and  bills  of  lading  respectively,  by  which  he 
agreed  to  hold  the  merchandise  on  storage  as  tbe  property  of  plaintiffs,  In 
trust  until  the  acceptances  of  said  Munroe  &  Ca  of  Paris,  France,  given 
as  the  purchase  mon^  of  said  merchandise,  should  be  paid  or  satisfactorily 
provided  for,  and  that  he  should  be  at  liberty  to  sell  tbe  said  merchandise, 
in  which  event,  however,  the  proceeds,  when  received,  were  to  be  handed 
to  plaintiffs;  and  that  said  receipts  farther  inrovlded  tliat  It  was  the  Inten* 
tlon  of  said  arrangement  to  proteot  and  preserve  unimpaired  the  title  of 
plaintiffs  to  the  said  merchandise.  (6)  That  afterwards  defendant  Bonanno 
placed  said  merchandise  in  the  hands  of  tbe  defendant  Edward  M.  Brown, 
under  bis  firm  name  of  Brown  &  Seccomh,  for  sale,  and  that  said  defendant 
Brown  has  sold  tbe  said  merchandise  on  terms  of  credit,  which  have  not 
yet  expired.  (7)  Tha.t  defmdant  Bonanno  has  Instructed  defendant  Brown 
to  pay  the  proceeds  of  the  itaerchandlse  over  to  tbe  defendants  Phelps  Bros. 
&  Co.  fnstrad  of  plaintltFs,  and  that  said  Brown  has  agreed  so  to  da  (8) 
That  said  defendant  Bonanno  threatens  to  deprive  plalnttfltt  ot  tiie  i^ooesdi 
of  such  sales,  and  to  divert  the  same  to  defmdants  Ph^ps  Bros.  &  Co, 
through  the  aid  and  assistance  of  said  defendant  Brown,  and,  unless  restrained 
from  so  dc^ng,  It  wiU  be  to  the  material  and  irreparable  Injury  of  plalnUffs. 
who  have  no  adequate  rMnedy  at  law.  inasmuch  as  the  acceptances  «f  said 
Bonanno  are  not  yet  due,  and  plaintiffs  would,  by  reason  of  sncta  diversion, 
be  deprived  of  their  secwity.  Plaintiffs  therefore  pray  Judgment  that  the 
defendants  Domenico  Bonanno  and  Edward  M.  Brown  may  be  enjoined  and 
restrained  from  paying  over  tbe  proceeds  of  said  sales  of  merchandise  to  the 
def^dants  Phelps  BrosL  &  Co.,  or  to  ai^  person  or  pmons  ottier  than  tbeae 
I^intlffs;  and  that  they  be  required  to  pay  said  proceeds  to  tlieae  plalntlfllh, 
pursuant  to  the  terms  of  said  trust  receipts  aforesaid;  and  that  piwiw^wy 
may  have  such  other  and  further  relief  as  to  the  court  may  seem  proper, 
together  with  their  costs  and  dlsbnreements  herein. 

Defendants  Phelps  Bros.  &  Co.  claim  that  they  were  entlOed  to  the  pro- 
ceeds of  tbe  sale  of  fruit  by  reason  of  having  made  advances  to  defendant 
B<manno  at  his  request  and  on  his  representation  that  the  fruit  bad  item 
consigned  to  him, 

Btern  &  Bnshmore,  for  plaintifEs. 
Bochfort  &  Stajton,  for  defendants. 

INGMtAHAM,  J.  I  think  it  clear  that  under  the  agrec>Rient 
between  plaintiffs  and  the  defendant  Bonanno  the  plaintiffs  ac- 
qnired  a  lien  upon  the  merchandise  referred  to  in  the  complaint 
for  Uie  amount  of  their  advances  to  Bonanno^  superior  to  that  of 
any  one  whose  interest  in  the  property  was  sulweqnently  acquired. 
It  seems  to  me  also  clear  that  Phelps  Bros.  &  Co.  never  acqniivd  a 
Hen  upon  the  property  in  question.  They  made  the  advunces  to 
Bonanno  upon  the  faith  of  his  representations  that  he  was  the 
owner  of  the  property,  and  his  promise  to  repay  them  out  of  the 
proceeds  realized  upon  the  sale  of  tbe  goods.    No  specific  lien  was 
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acquired.  Uxtd«r  trach  cirenmetances  the  plaintiffs  are  entttled  to 
be  paid  the  amount  due  them  out  of  the  proceeds  of  the  sale  of  the 
property^  vhich  right  1b  Buperior  to  that  of  either  the  defendant* 
Pbelps  Bros,  or  the  defendant  Bonanno.    btjunction  granted. 


(31  Abb.  N.  C.  238;  8  Misc.  Rep.  31.) 

WBTMOBE  T.  WErTHOKB  et  aL 

^Supreme  Gonrt,  Special  Term,  New  York  Coiinty.   April,  18840 

Bqvrrr— Jurisdiction—Imhekskt  Powvrb. 

Where  defendant  In  a  divorce  suit,  against  whom  was  reDd«*ed  a  Jnd^ 
ment  requiring  him  to  pay  plaintiCF  tberein  an  annual  sum,  leaves  the  states 
BO  that  the  judgment  cannot  be  enforced  by  any  of  the  statutory  remedies, 
the  court,  by  virtue  of  Its  equitable  jurisdiction,  may  compel  the  trustee 
of  a  fund  held  in  the  state  for  the  bmeflt  of  d^Miduit  to  apx»l7  the  1» 
come  thereof  to  satisfy  plaintiff's  Judgment 

Action  by  Annette  Wetmore  against  Sarah  T.  Wetmore  as  trastee^ 
and  othera,  to  subject  an  Income  of  trust  property  to  the  payment 
of  alimony  awarded  to  plaintiff  in  an  action  by  her  against  W.  B. 
Wetmore,  cestni  que  trust,  for  diTWCft    Judgment  fbr  plaintiH 

Flamen  B.  Candler,  for  plaintiff.  * 

S.  P.  Nash,  for  defendant  Wetmore,  trustee. 

Gerard  Irvine  Whitehead,  for  defendant  W.  B.  Wetmore. 

INGRAHAM,  J.  The  snbstantial  parties  to  this  action  are  resi- 
dents and  citizens  of  this  state,  and  bound  by  its  laws  and  the  judg^ 
ments  of  its  courts,  and  have  appeared  generally  in  this  action,  and 
are  subject  to  the  jurisdiction  of  the  courts.  In  an  action  for  dl* 
Torce  between  the  plaintiff  and  the  defendant  W.  B.  Wetmore,  both 
parties  appearing  in  the  action,  this  court  has  granted  to  the  plain- 
tiff a  divorce,  and  has  by  its  judgment  in  such  action  directed  the 
said  defendant  to  pay  the  sum  of  96,000  a  year  alimony  for  the  sup- 
port of  the  plaintiff  and  the  children  of  the  marriage,  and  that  judg- 
ment was  daly  served  upon  the  said  defendant  within  this  state. 
There  is  no  contention  but  what  that  decree  was  in  all  respects  regu- 
lar, nor  is  it  alleged  that  it  is  not  binding  upon  the  defendant  Wil- 
liam B.  Wetmore  nor  is  any  fact  alleged  tending  in  the  slightest 
degree  to  diow  that  the  enforcement  of  that  judgment  is  inequitaUe. 
Said  defendant,  however,  has,  since  the  service  of  the  judgment  upon 
him,  withdrawn  from  the  jurisdiction  of  the  court,  so  that  It  Is  im- 
possible to  enforce  the  decree  as  against  him  by  any  of  the  remedies 
provided  for  in  the  Code  of  Procedure.  It  further  appears  that 
there  is  in  this  state  a  trust  fund  created  by  the  will  of  this  defend 
anfa  father,  whereby  he  is  entitled  to  receive  the  Income  of  such 
trust  fund;  and  a  sum  of  money  rep3?esent]ng  such  incmne  since  the 
commencement  of  this  action,  which  it  is  conceded  is  the  property 
of  this  defendant  W.  B.  Wetmore,  is  now  in  court,  subject  to  the 
judgment  of  the  court,  and  the  defendants  now  claim  that  this  court 
has  no  power  by  its  judgment  to  provide  that  this  sum  of  money, 
the  inoperly  of  this  defendant,  should  be  an>lled  to  the  payment  at 
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this  judgment  for  alimony,  and  the  court  has  no  power  to  provide 
that  the  accruing  income  from  this  trust  fund  should,  as  it  becomes 
payable  to  the  defendant  W.  B.  Wetmcwe,  be  applied  to  the  discharge 
of  the  obligations  created  by  the  judgment  of  this  court;  or,.in  other 
words,  that  the  defendant  William  B.  Wetmore,  a  citizen  of  this  state, 
entitled  to  the  proceeds  of  property  invested  in  this  state,  may,  by 
merely  withdrawing  himself  from  the  jurisdiction  of  the  court,  disre- 
gard its  judgments,  and  treat  its  decrees  with  defiance  and  con- 
tempt, the  court  being  powerless  to  enforce  its  judgments.  I  cannot 
agree  that  the  power  of  the  courts  of  this  state  over  its  citizens  is 
thus  limited.  The  principle  invoked  by  the  defendant  that  thp 
jurisdiction  of  the  courts  of  this  state  in  actions  for  divorce  is  limit- 
ed by  the  provisions  of  the  Code,  and  that  the  court  has  no  power 
to  grant  any  judgment  in  such  an  action,  except  that  expressly  pro- 
vided by  the  Code,  does  not  apply  to  the  question  here  presented. 
This  is  not  an  action  for  divorce.  That  action  has  already  been  dis- 
posed of  by  the  judgment  that  the  plaintiff  here  seeks  to  enforce, 
and  that  judgment,  it  is  conceded,  is  in  all  respects  valid,  and  iu 
strict  conformity  with  the  provisions  of  the  Code.  By  that  judg 
ment  the  court  had  directed  the  defendant  William  B.  Wetmore  to 
pay  the  plaintiff  a  sum  of  money.  The  question  now  is  as  to  the 
power  of  the  court  to  enforce  this  valid  judgment,  and  for  that  pur- 
pose the  plaintiff  applies  to  this  court  of  equity  to  exercise  its  .gener- 
al equity  jurisdiction;  and  the  dectoion  of  this  case  depends,  not 
upon  the  power  of  the  court  to  grant  a  judgment  in  a  divorce  case, 
but  upon  the  g^ieral  power  of  a  court  of  equity  to  enforce  its  own 
judgment 

It  is  a  principle  at  the  foundation  of  the  •jurisdiction  of  a  court  of 
equity  that  its  decrees  are  framed  to  meet  the  fticts  of  each  particu- 
lar case;  so  that,  where  a  plaintiff  asks  for  the  enforcement  of  a  right 
which  equity  has  jurisdiction  to  enforce,  it  adapts  its  decree  or  judg- 
ment to  such  form  as  will  give  the  relief  to  which  the  plaintiff  is  en- 
titled. Thus,  Jndge  Story,  after  speaking  of  the  limitations  of  a 
court  of  common  law,  says: 

"But  courta  of  equity  are  not  so  restrained.  Altbough  tbey  have  pre- 
scribed forms  of  procedure,  the  latter  are  flexible,  and  may  be  salted  to  the 
dUtwent  poBtnrtB  of  cases.  They  may  adjust  their  decrees  so  aa  to  meet 
moat,  if  not  all,  of  these  rontin^CTcies;  aad  they  may  vary,  qualify,  re- 
strain, and  model  the  remedy  so  as  to  suit  It  to  mutual  and  diverse  cbiliiis. 
controlliuf;  eqiiltleB,  and  the  real  and  substantial  rights  of  all  the  pariios. 
*  *  *  So  that  one  of  the  most  striklnj?  and  distinctive  feature  of  courts 
of  equity  is  that  they  can  adapt  their  decrees  to  all  the  varieties  of  circum- 
stances which  may  arise,  and  adjust  them  to  all  the  peculiar  rights  of  all 
the  parties  In  Interest"  1  Story.  Eq.  Jur.  S  28. 

This  principle  has  been  many  times  recognized  and  applied  by  the 
courts  of  this  state,  and  in  no  case  with  which  I  am  acquainteil 
have  the  courts  refused  to  grant  the  plaintiff  the  equitable  relief  to 
which  he  was  entitled  because  the  situation  is  such  as  to  render  it 
impossible  for  the  plaintiff  to  comply  with  any  particular  form  or 
special  conditions.  Thus,  in  the  case  of  Bank  v.  Wetmore,  124  N.  Y. 
248,  26  N.  £.  548,  it  was  held  that  the  return  of  an  execution  unsatis- 
fied was  not  necessary  where  the  situation  was  such  as  to  render  im- 
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pofwible  the  iBsoance  of  such  ezecntion,  and  it  seems  to  me  that  the 
principle  established  in  that  case  is  a  direct  anthority  which  jnstifles 
the  granting  of  the  relief  here  sought.  That  action  was  bronght  to 

set  aside  as  fraudulent  a  deed  from  one  Abner  C.  Wetmore,  through 
a  third  person,  to  his  wife,  by  a  creditor  of  said  Wetmore.  The  trial 
court  found  that  the  conveyance  was  made  by  Wetmore  after  his  in- 
-debtednesa  to  the  plaintiff  accrued,  and  was  made  without  considera- 
tion, and  with  intent  to  defraud  his  creditors.  Wetmore  subse- 
quently died,  and  the  referee  found  tliat  at  the  time  of  his  death 
he  had  no  title  to  any  property,  real  or  personal,  in  the  state  of 
New  York.  No  judgment  had  been  obtained  against  Wetmore  or 
his  estate,  and  no  execution  had  been  returned.  The  court  hdd 
that  the  case  was  not  within  the  contemirfation  of  the  statute  re- 
lating to  creditors'  actions;  that  the  support  of  the  action  was 
dependent  upon  the  "common-hiw  power"  of  the  court  of  equity; 
that  the  rule  that  an  execution  must  be  returned  unsatisfied,  as  the 
•only  proof  admissible  that  the  remedy  at  law  had  been  exhausted, 
was  not  so  unrelenting  as  to  deny  to  a  party  the  interposition  of  the 
•equity  powers  of  the  court,  when  the  situation  Is  such  as  renders 
impossible  the  aid  of  a  court  of  law,  to  there  take  the  preliminary 
steps  and  produce  what  ordinarily  may  be  treated  as  the  condition 
precedent  to  the  application  for  relief;  and  the  court,  in  reversing 
a  judgment  which  refused  the  plaintiff  relief,  said: 

"When  a  party  bas  done  all  that  Is  possible  for  btm  to  do  to  |»«piire  the 

way  for  his  CAse  to  eqnltable  co^lzance,  be  Ifl  not  to  be  denied  access  ro 
tlie  only  trlbannl  capnble  of  finrantiug  relief  merely  beciiuse  he  bad  proceeded 
no  fnrtber  than  he  was,  without  any  fault  or  laches  on  his  part,  permitted 
to.  That  would  be  repugnant  tc  the  maxim  that  'thore  is  no  wronc  with- 
out a  remedy.'  But,  while  that  maxim  Is  not  absolutely  true,  it  expressefi 
n  prlDctple  and  It  Is  for  that  rathw  than  precedent,  that  courts  will  se^ 
In  cfHislderlns  whether  any,  or  what,  remedy  nuay  be  bad  In  the  administra- 
tion of  Justice."   124  N.  T.  251,  26  N.  B.  648. 

Look  for  a  moment  at  the  situation  presented  here.  The  judg- 
ment of  this  court  provides  that  this  defendant  William  B.  Wetmore 
should  pay  to  the  plaintiff  a  sum  of  money  each  year.  William  B. 
Wetmore  is  entitled  to  receive  for  his  own  use  a  sum  of  money  from 
the  defendant  trustee.  He  has  left  the  jurisdiction  of  the  court, 
refuses  to  obey  its  judgment,  and,  in  consequence  of  such  absence, 
the  ordinary  remedy  provided  for  the  enforcement  of  that  judgment 
is  impracticable.  We  have  thus  the  obligtition  of  the  defendant 
William  B.  Wetmore  to  pay  to  the  plaintiff  this  sum  of  money. 
We  also  have  an  equitable  obligation  of  the  defendant  tnistee  to 
pay  to  the  defendant  William  B.  Wetmore  the  income  of  this  trust 
fund  as  it  accrues.  In  consequence  of  the  voluntary  act  of  the 
•defendant  William  B.  Wetmore  in  leaving  this  state,  it  is  ImpoBsiblc 
to  proceed  against  him  by  the  ordinary  methods  used  to  enforce  the 
Judgment  in  the  action  for  divorce.  If  he  were  present,  and  sub- 
ject to  the  jurisdiction  of  this  court  there  can  be  no  doubt  that  the 
«oqrt,  1^  a  commitment  for  contempt,  could  compel  him  to  apply 
the  bicome  from  this  trust  fund  to  the  payment  of  the  amount 
Adjnd^d  to  be  paid  to  the  plaintiff  for  alimony.    Also,  upon  what 
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principle  can  It  be  said  that,  because  be  absents  tiimself  from  this 
state,  and  voluntairily  places  himself  in  such  a  position  that  the 
plaintiff  cannot  enforce  her  judgment  against  him  by  proceedinga 
for  contempt,  thereby  the  court  has  lost  its  power  to  do  what  it  could 
do  if  he  were  present,  and  submitted  himself  to  its  jurisdiction? 
It  is  true  that  no  express  precedent  is  cited  where  such  relief  has 
been  granted,  but  neither  is  there  any  case  cited  that  holds  that 
the  court  has  not  such  power^  and,  as  was  said  by  the  court  of  ap- 
peals in  the  case  of  Bank  t.  Wetmore,  supra,  **it  is  for  the  enforce- 
ment of  the  principle  that  *there  is  no  wrong  without  a  remedy,"* 
rather  than  precedent,  that  courts  will  seek  in  considering  whether 
any,  or  what,  remedy  may  be  had  in  the  administration  of  justice. 
In  the  case  of  Miller  v.  Miller,  1  Abb.  N.  C.  33,  Mr.  Justice  Barrett 
clearly  intimates  that,  in  his  opinion,  a  court  of  equity  has  power 
to  enforce  such  a  judgment,  not  treating  the  wife  and  children 
as  mere  judgment  creditors;  and  in  his  opinion  I  fully  concur. 

The  fact  that  the  fund,  the  Income  of  which  is  sought  to  be  reached 
by  this  action,  is  held  by  a  trustee,  and  that  it  is  to  a  court  of  equity 
that  any  one  seeking  to  enforce  a  trust  must  resort,  gives  to  the 
court,  as  the  only  tribunal  that  can  enforce  this  judgment,  jurisdic- 
tion. The  court  Is  not  asked  to  interfere  in  any  way  with  the  trust, 
or  to  do  any  act  that  would  tend  to  destroy  it  It  does  not  anticipate 
the  income  from  the  trust  fund,  but  simply  takes  hold  of  the  Interest 
of  the  defendant  W.  B.  Wetmore  as  it  accrues,  and  provides  that  that 
interest  shall  be  applied  to  the  payment  of  the  obligation  of  said 
Wetmore  as  long  as  he  refuses  to  comply  with  the  judgment  of  the 
court.  I  think,  therefore,  that  the  plaintiff  is  entitled  to  a  decree 
adjudging  that  the  accrued  income  in  the  handjs  of  the  trustee  be 
applied  to  the  payment  of  the  amount  due  to  the  plaintiff  from 
William  B.  Wetmore  under  the  judgment  of  divorce,  and  directing 
the  trustee  to  apply  such  income  in  the  future,  as  it  accrues,  to  the 
satisfaction  of  that  judgment;  the  decision  and  jndgni«it  to  be- 
settled  on  notice^ 

<31  Abb.  N.  G.  40.) 

UOBTDZ  T.  KALISKE  et  at 

(Bnpreme  Oonrt,  Spedal  Term,  New  York  Oonntf.   OctobM',  1803.) 

Attaghhbht— BtoHT  OP  Crbdftob  to  Bus  ik  Aid  of  Attacbmeht. 

An  attaching  creditor  has  a  IIcd  on  the  property  attached,  and  may  en- 
join Itfl  removal  from  the  Jurisdiction  of  the  court 

Action  by  Henry  Moritz  against  Joseph  Sachs  Kaliske,  Theodore 
Ealiske^  Charles  S.  Kaliske,  William  Vogel,  and  Sara  &  Kallske, 

Fabian  S.  Kaliske,  and  Theodore  Kallske,  as  executors  of  the  estate 
of  Alexander  S.  Kaliske,  deceased,  and  John  J.  Clorman,  as  sheriff 
of  the  city  and  county  of  New  York.  Plaintiff  moves  to  continue,, 
pendente  lite^  an  injunction  theretofore  granted.  Granted. 

Tbe  complaint  alleged  that  <w  or  about  the  21at  day  of  September,  1898, 
plaintiff  commenced  In  the  supreme  court  in  and  for  the  county  of  Kings 
au  action  against  defendant  Joseph  Sachs  Kallske  to  recover  $5,212.IS0,  with 
lnt«%8t  from  the  17th  day  of  September,  1893,  on  a  promissory  note  made- 
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and  delivered,  for  value,  by  said  defendant  to  the  firm  ot  Kntidson,  Patenwa 
&  Co.,  of  New  York,  and  by  said  firm  tmnsf erred  and  asBlgned,  for  value, 
to  plaintiff  prior  to  maturity,  wlilch  said  action  is  still  pending,  undeter- 
mined,— said  defendant  not  hariQK  appeared,  answered,  or  demurred  therein; 
that  on  or  about  the  2Tth  da?  ot  September,  1893,  a  warrant  of  attachment 
against  Hie  property  of  said  defendant  was  duty  granted  In  said  action  on 
the  gronnd  that  said  defendant  had  assigned,  dl8p(»ed  of,  or  secreted  hfs 
proper^  with  Intuit  to  defraud  his  creditors,  and  a  levy  thereunder  was 
made  on  the  Interest  of  said  Joseph  Sachs  Kaliske  in  certain  DonKola  kid 
skins,  or  In  the  proceeds  of  the  sale  thereof,  which  skins  or  proceeds  were 
then  In  the  posscesion  of  said  aheritF  under  certain  executions  Issued  against 
the  property  of  the  defendants  Theodore  Saline  and  C3iarles  S.  Kaliske; 
that  prior  to  the  commencement  of  said  action,  and  on  or  about  the  7th  day 
of  Augnat,  18^.  and  for  the  purpose  and  with  tha  Intent  of  iverentlng  the 
appllcaticm  of  the  property  of  said  Joseph  Sachs  Kaliske  to  the  paymrat  of 
said  note,  pursuant  to  a  conspiracy,  Joseph  Snchs  Kaliske  transferred,  and 
Theodore  Kaliske  and  Charles  S.  Kaliske  received,  the  title  to  said  Don- 
gola  kid  aklns;  that  said  Theodore  Kaliske  and  said  Charles  S.  Kaliske  after- 
wards, on  August  SI,  1893,  confessed  judfTmeiit  In  favor  of  defendant  William 
Vog^  for  the  sum  of  $4,676.61,  and  in  favor  of  defendants  Sara  S  Kaliske, 
Fabian  S.  Kaliske,  and  Theodore  Kaliske,  as  executors  of  the  estate  of  Alexan- 
der 3.  Kaliske,  deceased,  for  the  sum  of  $7,170.61,  and  that  on  or  about  the  1st 
-day  of  September,  1893,  execntlons  were  issuf  d  on  said  Jndgmoits,  respectlTdy, 
and  were  lerled  on  the  Doogola  kid  skins  so  pretended  to  be  transferred  by 
said  Joseph  Sachs  Kaliske  as  aforesaid;  and  that  the  said  defendant  Joseph 
Sachs  Kaliske  is  wholly  Insolvent.  The  prayer  of  the  complaint  Is  "(1)  ttutt 
the  def«idant8,  and  each  of  them,  may  be  enjoined  and  restrained  from  pay- 
ing over,  transfMTlng,  remorlne,  or  disposing  of  the  proceeds  of  the  sale  of 
said  Dongola  Idd  skins,  or  of  any  part  thereof,  and  that  said  proceeds  may 
b«  held  by  the  defendant  sheriff  under  and  by  virtue  of  the  plalntltTs  at- 
tachment In  said  action,  and  applied  to  the  satisfaction  of  his  Judgment 
tbmin,  when  obtained;  (2)  that  said  pretended  bill  of  sale  of  said  Donsola 
kid  Bklne  may  be  adjnd^d  and  declared  to  be  null  and  Toldr  (3)  that  the 
plaintiff  may  have  sncta  other  and  further  relief  as  to  the  court  may  aeem 
Just;  (4)  that  the  plaintiff  may  recover  the  costs  and  dlsbnrBemeats  (tf  this 
action." 

B.  Burnham  Moffat,  for  plaintiff. 

B.  3jewinBon  and  Feter  B.  Olne^,  for  defendants 

PATTEBSON,  J.  In  People  t.  Van  Buren,  136  N.  T.  252, 32  N.  E. 
775,  the  court  of  appeals  has  settled  in  the  affirmative  the  theretofore 
much  debated  and  very  doubtful  question  of  the  right  of  an  attach- 
ing creditor  to  maintain  a  suit  in  aid  of  his  attachment,  and  to 
esiorce  the  lien  thereof,  where  the  debtor  has  fraudulently  disposed 
of  property.  It  is  also  held  that  in  such  a  suit  a  plaintiff  is  not  a 
mere  creditor  at  large,  but  has  a  lien,  and  may  enjoin  the  removal 
of  property  of  the  debtor  from  the  jurisdiction  of  the  court  when 
daager  oi  such  removal  is  shown.  The  aTerments  of  tlie  comfdaint 
in  this  action  biing  it  directly  within  Hie  principle  of  the  decision 
referred  to,  and,  on  an  examination  of  the  affidavits  submitted  on  this 
motion,  I  think  sufficient  is  disclosed  to  require  the  continuance  of 
the  injunction  pendente  lite,  and  untU  a  full  and  thorough  in- 
vestigation of  the  whole  case  may  be  had  upon  the  triaL  On  the 
plaintiff  giving  an  undertaking  in  an  amount  to  be  fixed  on  the 
settlement  of  the  form  of  the  order,  the  injunction  will  be  continued 
until  the  hearing  and  decision  of  the  cause. 
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(31  Abb.  N.  C.  62;  23  OItU  Proc.  R.  264.) 

UNITBD  STATES  TRUST  CO.  OP  NEW  YORK  T.  8CHLIEP  et  aL 

(Supreme  Gomt.  Special  Term,  Kings  Comity.   Norember,  1893.) 

Mortgages — Foreclosure— Amendment  of  Judgment. 

A  jnd;rDu*nt  of  foreclosure  cannot,  after  sale  th^eundCT,  be  amended 
by  InsertlDg  a  provision  for  a  deficiency  on  the  sale. 

Action  by  the  United  States  Trust  Company  of  New  York,  a» 
substituted  trustee  against  Louis  G.  Schliep  and  others,  to  foreclose 
a  mortgage  made  by  defendant  Schliep  on  prem^s  in  Brooklyn. 
The  complaint  demanded  a  deAcieacy  judgment  against  defendant 
Schliep.  Judgment  was  taken  by  default  after  defendant  had  ap- 
peared in  the  action,  but  no  provision  was  made  therein  for  a  de- 
ficiency. On  the  sale  €i  the  premises  under  the  judgment  of  fore- 
closure, there  was  a  deficiency  amounting  to  f435.34.  Plaintiff  now 
moves  to  amend  the  judgment  by  inserting  therein  a  deficiency 
clause.  Denied. 

Edward  W.  Sheldon,  for  plaintiff. 

(1)  The  relief  sought  for  Is  within  the  power  of  the  court  to  grant,  and  has 
been  allowed  befwe  In  similar  cases.  See  Code  Civ.  Proc.  !  723:  "The  court 
may,  after  judgment  In  furtherance  of  justice,  and  aa  It  deems  best,  amend 
any  process,  pleading,  or  other  proceeding."  In  case  of  Sprague  Jones, 
8  Paige,  395,  which  was  a  suit  for  foredosure  of  a  mortgage,  and  In  whldfc 
the  plalntUTs  counsel  had  (Knitted  to  ask  Px  a  Judgment  of  defldmcy 
against  a  defendant  who  was  personally  liable,  the  chancellor  said:  "An 
addiUonal  order  or  decree  must  be  entered,  as  a  consequratial  direction  upon, 
what  Is  contained  In  the  decree  as  enrolled,  rendering  the  defendant  Graham 
personally  liable  for  the  deficiency."  In  Bank  v.  Morton,  67  N.  T.  199,  where  the 
Judgment  had  been  entered  against  two  defendants  only,  the  court  allowed 
an  amendment  so  that  it  should  be  against  the  third  defendant  In  Wood  v. 
Martin,  66  Barb.  241,— an  action  to  foreclose  a  mortgage,— the  Judgmoit 
was  amended  by  changing  the  description  after  the  sale  had  taken  place. 
In  the  case  of  New  York  Ice  Co.  v.  NorthweBtcm  Ins.  Co.,  21  l^w.  Pr.  296, 
on  a  motion  to  amend  the  judgment,  Gomstock.  0..J.,  said:  *1t  Is  waggeetea 
In  the  opposing  papers  that  the  Judgment  has  become  perfect  and  final  before 
the  motion  was  made.  I  do  not  see  the  force  of  this  suggestion.  The  judg- 
ment wasi  p^ect  as  soon  as  pronounced  and  entered.  It  would  become 
final  when  the  time  for  appealing  should  expire.  I  think  the  power  of  the 
court  to  modify  or  amend  the  Judgment  cannot  be  questioned." 

(2)  A  judgment  of  foreclosure  and  sale  Is  necessarily  interlocutory  In  cbar- 
act^.  The  amendment  sought  by  this  motion  would  not.  In  ordinary  chnn- 
007  imcUce.  as  followed  in  the  fed^'Ol  and  many  state  courts,  be  needed, 
since  the  order  granting  a  judgment  of  deficiency  Is  customarllj  entered  cmly 
after  the  amount  of  the  deficiency  is  ascertained  on  the  filing  of  the  mas- 
ter's or  shaifTs  repOTt  Under  the  practice  in  New  York,  the  direction  for 
a  deficiency  In  the  foreclosure  judgment  Is  purely  contingent,  and  Its  omis- 
sion does  not  prevent  the  court  frmn  making  a  propa  order  aa  WKn  as  the 
essential  facts  are  acquired. 

(3)  The  amendment  sought  for  lu  this  action  Is  In  furth^ance  of  Justice. 
The  defendant  Schli^  was  duly  served  with  the  summons  and  complaint 
The  comidaint  so  flared  demanded  a  judgment  of  deficiency  against  hin. 
He  appeared  herein  by  attwnc^'t  and  waived  service  of  all  papers,  except 
notice  of  sale  and  as  to  surplus  mon^.  He  made  default  In  pleedbig,  and 
the  Judgment,  with  notice  of  entry,  was  nevw  served  on  hUn,  althoncta  the 
notice  of  sale  was. 

The  motion  should  be  granted. 
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Charles  Ck>Ieman  Miller,  for  defendantB. 

(1)  By  entering  judgment  without  obtalDlnjt  decree  of  deficiency  against  de- 
fendant, plaintiff  dlBcbarged  defendant  from  personal  liability.  See  the  case 
of  iQsorance  Go.  t.  Hoyt.  IS  Wkly.  Dig-  480.  TblB  was  an  appeal  by  the  de- 
fendant, Hoyt,  from  a  Judgment  of  foreclosure  and  sale.  The  trial  court  bad 
found  Uuit  plaintiff  was  entitled  to  a  personal  judgment  against  Hoyt  for 
any  deficiency,  but  the  judgment  was  entered  without  relief,  as  against  Hoyt, 
for  the  deflclmcy.  In  rendering  the  opinion  nt  general  term,  Gullen,  J.,  held 
"that,  by  entering  judgment  without  making  Hoyt  llaMe  f<Hr  tbe  Oe&cleacy, 
the  plaintlflC  discharged  Hoyt  from  such  liability." 

(2)  FlaJntifTs  motion  is  made  too  late.  It  should  have  been  made  before 
the  sale.  See  the  case  Flelshbauer  r.  Doellner,  9  Abb.  N,  G.  372,  whore,  on 
a  motion  to  ccnrect  a  jndgmmt  of  foreclosure  and  sale.  Van  Vonit,  J.,  said: 
"I  am  of  opinion  that  the  motion  comes  too  ^te.  If  there  was  anything 
wrone  In  the  judgment,  relief  should  have  been  asked  before  the  sale  was 
made,  following  Its  terms." 

(3)  Courts  can  allow  amendments  only  "In  furtherance  of  Justice."  Code 
Civ.  Proc.  i  723.  To  grant  an  application  of  this  kind  would  be  unjust  and 
inequitable.  The  defendant's  position  is  changed,  to  his  prejudice,  by  rea- 
son of  plaintiff's  «Tor;  and  an  amendment  should  not  be  allowed,  to  the 
Injury  of  the  defendant.  A  defendant  has  a  right  to  rdy  on  the  Judgmait 
of  foreclosure  and  sale  as  finally  determining  tiie  Issues  and  liabilities  and 
lights  of  parties.  If  snob  Judgment  falls  to  proride  for  tbe  payment  by  a 
defendant  of  a  deficiency,  be  has  no  further  concern  in  tbe  matter,  and  Is 
not  interested  in  having  the  property  sold  to  the  best  adTantage,  or  in  buying 
It  in  himself  to  save  a  deficiency  judgment  It  would  therefore  be  Inequita- 
ble to  make  a  defendant  liable  for  a  deficiency,  when,  were  it  not  for  the 
mistake  of  the  plaintiff,  defendant  might  be  able  to,  and  In  most  cases  would, 
prevent  any  d^clency.  It  is  no  answer  to  this  to  say  that  defendant  was 
liable  under  the  mortgage,  and  did  not  deny  it  by  answer,  but  committed 
default  In  pleading.  True,  up  to  the  entry  of  Judgment,  he  could  not  com- 
plain of  or  deny  bis  liability;  but  when  plaintiff  has  practically  discharged 
defendant,  by  falling  to  enter  a  decree  of  deficiency  against  him,  such  defend- 
ant (esi>ecially  one  who  has  transferred  the  property  to  another,  who  as- 
sumed the  mortgage,  as  In  this  case)  might  well  rely  oa  plaintifTs  decree 
(prepared  and  entra-ed  by  his  own  counsel),  and  assume  that  the  plaintiff  In- 
tended to  tmy  in  the  property,  or  see  that  It  was  property  bought  In,  and 
looked  (Oily  to  tbe  property,  or  to  defendant's  grantee,  for  the  amount  of  his 
claim. 

(4)  The  motion  should  be  denied,  with  costs. 


CULLEN,  J.  I  do  not  think  this  application  sbonld  be  granted 
after  sale.    Motion  denied. 


Aliens— NATtmALTZATioN—BtiitMEsK. 

The  Burmese,  being  of  the  Mongolian  race,  are  not  within  Rev.  St  TJ.  S. 
S  2130,  declaring  that  the  naturalization  laws  shall  apply  only  to  "aliens 
bi>lug  free  white  persons,  and  to  aliens  of  African  nativl^,  and  to  persons 
of  African  descent" 

Application  by  San  G.  Po  for  naturalization  under  the  laws  of 
the  United  States.  Denied, 
Samuel  S.  Hatt,  for  petitioner. 

DANAHER,  J.  San  C.  Po,  an  alien,  petitions  that  he  may  be 
admitted  to  become  a  citizen  of  the  United  States.    It  appears 


(7  Misc.  Rep.  471.) 
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that  he  was  born  at  BaBsien»  In  British  Bnrmah,  formerlj  a  part 
of  the  Burman  ^pire,  situated  in  the  southeast  of  Asia.  In  color 
tie  is  d&rk  yellow.  He  came  to  this  country  under  the  age  of  18 
jean,  to  wit^  at  the  age  of  15.  He  has  resided  since  that  timej  and 
for  more  than  five  years,  within  the  United  States,  including  the 
three  years  of  his  minority,  and  one  year  within  the  state  of  Kew 
York;  and  he  asks  to  be  admitted  a  citizen  without  having  made 
the  declaration  of  intention  required  by  law  to  be  made  two  years, 
at  least,  prior  to  his  admission  as  a  citizen.  The  petitioner  appears 
to  be  a  man  of  education.  He  was  graduated  at  Colgate  Academy, 
and  IB  now  studying  medicine  in  the  Albany  Medical  Ck)ll^e.  It 
is  his  intention  to  reside  in  and  practice  his  profession  in  the  United 
States^  and  to  that  end  he  has  conformed  to  its  customs,  and  has 
made  himself  acquainted  with  its  laws  and  constitation,  and,  if 
there  is  no  obstacle  it  would  give  the  court  great  satisfaction  to 
grant  his  petition,  and  admit  him  to  citizenship.  The  power  of  nat- 
uralization is  exercised  by  state  courts  having  common-law  jurisdic- 
tion, and  a  clerk,  and  a  seal,  by  authority  of  section  2165  of  the 
Revised  Statutes  of  the  United  States,  but  'the  power  to  say  when 
and  under  what  circumstances  aliens  may  become  American  citi- 
zens belongs  to  congress.  Citizensh^  is  a  privilege  which  no  one 
has  a  right  to  demand,  and  in  construing  the  acts  of  congress  upon 
the  subject  of  naturalization  the  courts  ought  not  to  go  beyond 
what  is  plainly  written."  In  re  Oamille,  6  Fed.  259.  Congress 
is  vested  with  exclusive  jurisdiction  in  the  matter,  and  has  de- 
clared that  the  provision  of  its  naturalization  laws  shall  apply 
only  "to  aliens  being  free  white  persons,  and  to  aliens  of  African 
nativity  and  to  persons  of  African  descent."  Rev.  St  U.  8.  §  2169, 
enacted  July  14,  1870.  Subsequently,  and  in  1882,  under  the  prM- 
sure  of  the  Chinese  question,  coi^ress  enacted  "that  hereafter  no 
state  court  or  court  of  the  United  States  shall  admit  Chinese  to 
citizenship,  and  all  laws  in  conflict  with  thia  act  are  hereby  re* 
pealed."  22  Stat  61,  §  14.  This  seems  to  have  been  an  unneces- 
sary enactment,  simply  declaratory  of  the  existing  conditions,  un- 
less it  was  feared  that  some  one  might  figure  out  that  the  Chinese 
were  free  white  persons,  or  of  African  nativity  or  descent.  In  any 
event,  naturalization  is  limited  exelusively  as  above.  Originally 
it  was  intended  to  limit  naturalization  to  free  whites,  but  under 
stress  of  the  feeling  generated  by  the  late  war,  congress  (in  1870) 
granted  the  boon  of  Ameridan  citizenship  to  all  native-born  Afri* 
.cans  from  the  Mediterranean  to  the  Cape  of  Good  Hope.  A  Congo 
negro  but  five  years  removed  from  barbarism  can  become  a  citizen 
of  the  United  States,  but  his  more  intelligent  fellowmen,  native* 
born  American  Indians,  and  of  the  yellow  races  other  than  the 
Chinese,  are  denied  the  privilege.  The  Burmese  are  Malays,  and 
under  modem  ethnological  snbdivisions  are  Mongolians  (vide  au- 
thorities cited;  In  re  Kanaka  !Nian  [Utah]  21  Pac.  993;  In  re  Ah 
Yup,  5  Sawy.  157,  Fed.  Cas.  No.  104),  and  are  not,  therefore,  within 
the  strict  letter  of  the  act  of  1882,  which  prohibited  the  admis- 
sion of  Chinese  to  dtis^diip,  for  one  can  be  a  Mongolian  and 
yet  not  be  a  Chinaman;  but  the  petitioner  falls  squarely  within 
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the  proTision  ol  Bection  2169  of  the  United  States  Berlied  Statatea, 
which.  limitB  naturalization  to  free  white  persons,  and  to  persons  of 
African  nativity  and  of  African  descent,  for  he  is  certainly  nei- 
ther. It  is  hardly  worth  while  to  cite  aut^iorities.  In  Be  Ah  Yup, 
5  Sawy.  167,  Fed.  Cas.  No.  104,  the  court  said  the  words  "white 
person,"  as  need  is  the  natnraliieation  laws,  mean  a  person  of  the 
Cancasian  rac^  and  do  not  include  one  who  bdonga  to  the  Mon- 
golian race;  and  the  petitioner,  a  Chinaman,  was  there  refused 
naturalization,  and  that  in  1875,  prior  to  the  CMnese  exclusion  act 
of  1882.  In  Be  Kanaka  Nian  (Utah)  21  Fac.  993,  the  petitioner,  a 
natiTe  of  the  Hawaiian  Islands,  whose  ancestors  were  Kanakas,  was 
refused  citizenship  for  the  same  reason.  In  Be  Gaxnille,  6  Fed.  269, 
the  person  was  of  half  white  and  half  Indian  blood,  and  waa  denied 
citizenship  because  he  was  not  a  white  alien,  or  a  person  of  African 
descent  or  nativity.  It  has  been  decided  that  native-bom  Indians 
are  not  citizens,  and  cannot  be  naturalised  nnder  existing  lawv, 
which  limit  naturalization  as  above.  Bee  7  Op.  Attys.  Gen.  U.  S. 
746;  9  Op.  Attys.  Gen.  U.  S.  373;  Elk  v.  Wilkins,  112  U.  S.  94,  6  Sup. 
Ot  41;  In  re  Ah  Tup,  6  Sawy.  157,  Fed.  Cas.  No.  104.  For  the 
reason  that  petitioner  is  not  an  alien  being  a  free  white  person, 
nor  an  alien  of  African  nativi^,  nor  a  person  of  African  descent^ 
his  petition  to  become  a  citizen  of  the  United  States  is  denied. 


(7  Misc.  Bep.  4T3.) 

FLATZ  T.  BUBTON  &  CORT  CODER  ft  VINlfiaAB  Oa 


JODOMBKT— RB8  JUDICATA. 

A  Judgment  and  order  ot  a  county  court  reversing  a  Judgment  In  tAvor 
of  plaintiff  reciting  that  the  testlmoDy  shows  no  canse  of  action  against 
defendant  is  rendered  on  the  merits,  and  bars  a  snbaequent  action  for  the 
same  cause,  though  the  case  was  one  In  which  the  county  court  could  not 
order  a  new  trlaL 

Action  by  Peter  D.  Platz  against  the  Burton  &  Coiy  Cider  & 
Vinegar  Company  to  recover  money  loaned.  Judgment  for  defend- 
ant. 

Stephens  &  Delaney,  for  plaintiff. 
Wm.  F.  Bathbone,  for  defendant 

DANAHEE,  J.  On  the  12th  day  of  January,  1892,  the  plaintiff 
in  this  action  sued  the  above-named  defendant  in  the  city  court 
of  Albany  for  money  loaned,  and  demanded  judgment  for  f275, 
to  which  complaint  defendant  answered  denial  and  payment.  A 
trial  was  had  on  the  merits  in  said  court,  which,  on  the  15th 
day  of  March,  1892,  dufy  rendered  judgment  In  favor  of  the  said 
plaintiff  and  against  the  said  defendant  for  the  sum  of  (260  dam- 
ages and  yiO  attorney  fees;  In  all  for  the  sum  of  f260.  The  de- 
fendant appealed  from  that  judgment  to  the  county  court  of  Al- 
bany county,  and  did  not  demand  a  new  trial  in  the  appellate 
oonrt  The  case  was  argued  in  said  court,  and  in  the  due  course 
v.28N.Y.8.no.4— 26 
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of  time  the  ocranty  judge  of  Albany  county  reyeraed  the  jadgment 
of  the  city  coart    The  memorandom  of  his  dedidon,  written  on 
the  retiirn  on  appeal,  reads  aa  f<dIows: 
"No  liability  shown  on  the  trial  against  tbe  defendant   Jud^ent  re- 


On  the  17th  day  of  May,  1892,  an  order  of  rerersal  was  entered 
in  the  Albany  connty  clerk's  office,  which  recited-the  notice  of  ap- 
peal, and  the  bearing  of  counsel  on  the  part  d  the  appellant  and 
respondent,  and  concluded  as  foUowe: 

"And  tbe  court  having  examined  the  exhibits,  testlmonj,  and  aOier  matteni 
Included  In  the  return  herein,  and  having  coiiBldered  tbe  same,  and  there 
being  no  cause  of  actlcm  shown  on  the  trial  against  the  defendant  herein.  It 
Is  ordered  that  the  said  Judgment  be^  and  the  same  h^l^  la,  reversed,  with 
costs,  and  that  judgment  be  ent«ed  accordingly.'* 

And  on  the  17th  day  of  May,  1892,  judgment  on  said  order  was 
entered  in  said  action,  which  reads  as  follows: 

"The  defendant  herein  having  appealed  from  the  Judgment  entered  in  tbe  ctty 
court  on  the  15th  day  of  March,  1892,  and  this  cause  having  been  dnly 
reached  on  the  calendar  and  called,  and  the  court,  after  hearing  the  argu- 
ments made  herein  and  examined  the  return,  bavins  found  that  there  was 
no  cause  of  action  shown  on  tbe  trial  nenlnst  tbe  defendant,  and  an  order 
haeln  having  been  entered  to  that  effect,  and  directing  Judgment  to  be 
entered  against  the  plaintiff  reversing  said  Judgment  with  costs.  It  Is  ad* 
Judged  that  tbe  Judgment  entei'ed  In  this  action  In  tbe  dty  court  of  Albany 
on  tbe  16th  day  of  March,  1S92,  In  favor  of  Peter  D.  Platz  ai^nst  Burton 
&  Gory  Cider  &  Vinegar  Company  for  tbe  sum  of  $250  damages  and  $10 
costs  be,  and  the  same  berel^  Is,  revosed,  with  $^44  costs  to  tbe  defendant 
against  the  plaintiff,  Peter  D.  Flati^  and  that  tbe  defmdant  have  uucution 
therefar."* 

Snbseqaently  the  plaintiff,  Peter  D.  Flats,  paid  the  said  jodg- 
ment  of  f42.44  costs,  and  the  same  was  discha^^  of  record. 
Thereafter,  and  on  the  29th  day  of  December,  1893,  the  said  Peter 
D.  Platz,  the  plaintiff  in  the  former  action,  brought  this  action 
against  the  Burton  &  Cory  Cider  &  Vinegar  Company,  the  defend- 
ant in  the  former  action,  on  the  same  cause  of  action  set  forth 
in  the  former  suit,  and  has  introduced  additional  testimony  bear- 
ing upon  tiie  question  of  the  liability  of  the  Burton  &  Gory  Cider  & 
Vinegar  Company  for  the  said  loan.  The  d^endant  has  pleaded  the 
former  Judgment  and  suit  in  bar  to  tUs  action,  and  the  qaeation 
arises  as  to  whetiier  the  judgment  of  the  county  court  of  the 
county  of  Albany  entered  in  the  former  action,  reversing  the  judg- 
ment of  the  city  court,  is  a  bar  to  the  present  suit 

The  county  court  of  Albany  has  no  power  to  grant  a  new  trial 
upon  reversing  a  justice's  judgment,  except  in  cases  where  the  de- 
fendant fails  to  appear  in  the  lower  court,  as  provided  in  section 
3064  of  the  Code  of  Ciril  Procedure;  and,  as  this  is  not  such  a 
case,  the  court  is  limited  to  the  powers  granted  it  by  section  3063 
of  the  Code,  which  provides  fbr  the  judgment  to  be  rendered  by  the 
county  court  on  appeals  frmn  judgments  ot  courts  of  jnstlees  of  the 
peace  where  a  new  trial  is  not  demanded  in  tiie  appellate  court 
The  section  reads  as  follows: 

•The  appellate  court  must  rrader  Jadgment  acoordlnf  to  tbe  Justice  ot 
tbtt  case  wltboat  regard  to  tedinical  eiToni  or  defects  wbleii  do  not  affect  tbe 


versed,  with  costs. 


J.  H.  Glute,  Conntr  Judg&' 
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merltB.  It  may  affirm  or  reyerse  the  Judgment  of  die  justice  in  whole  or  la 
part  and  as  to  any  or  all  of  the  parties  and  for  errors  of  law  or  of  fact." 

It  was  formerly  considered  as  within  the  power  of  the  appel- 
late court,  under  the  correspondiDg  section  of  the  old  Code,  to  pro- 
nounce judgment  on  the  merits  by  awarding  final  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant,  or  vice  vena;  but 
that  Idea  has  long  since  been  abandoned,  and  the  appellate  court 
is  now  limited  to  an  afi&rmation  or  reversal  of  the  judgment  of  the 
justice,  in  whole  or  in  part,  as  provided  by  section  3063  of  the 
Code.  Boyd  v.  Disbrow,  58  How.  Pr.  399.  It  is  true,  as  a  gen- 
eral proposition,  that  "the  reversal  of  a  judgment  by  any  compe- 
tent authority  restores  the  parties  litigant  to  the  same  condition 
in  which  th^  were  prior  to  its  rendition.  The  judment  reversed 
becomes  mere  waste  paper,  and  the  parties  to  it  are  allowed  to 
proceed  in  the  court  below."  Freem.  Jodgm.  §  481.  "Where  a 
judgment  is  reversed,  then  the  adjudication  therein  concludes  no 
one,  and  it  is  not  an  estoppel  or  a  bar  in  any  sense."  Loeb  v. 
WiUis,  100  N.  Y.  235,  3  N.  E.  177.  See,  also,  Smith  v.  Frankfleld, 
77  N.  Y.  414.  That  rule  of  law  is  correct  when  applied  to  courts 
of  gent^ral  jurisdiction,  and  also  when  the  county  court,  on  appeal, 
where  no  new  trial  is  demanded,  under  its  special  Code  powers  re- 
verses a  judgment  'of  the  lower  court,  and  it  appears  that  the 
reversal  was  upon  technical  grounds,  or  to  correct  an  eiror  of  law 
or  fact.  Then  the  judgment  of  reverral  is  no  bar  to  a  new  action 
between  the  same  parties  on  the  same  cause  of  action.  See 
Hardy  v.  Seelye,  1  Hilt  90;  Anon.,  9  Wend.  503.  But  the  con- 
verse of  the  proposition  is  equally  true, — that  if  it  appears  that 
the  judgment  of  reversal  is  predicated  on  the  merits  (Hunt  v.  Im- 
provement Co.,  1  Hilt  164),  or  involved  in  the  merits  (Onderdonk  v. 
Banlett,  3  Hill,  323),  it  is  an  absolute  bar  to  a  new  action  between 
the  parties  on  the  cause  of  action  passed  upon  in  the  former  suit 
To  role  otherwise  would  deprive  the  coun^  court  of  its  absolute 
power  to  render  judgment  according  to  the  justice  of  the  case,  and 
on  the  merits,  which  section  3063  of  the  Code  afiQrmatively  gives  it 
Houghtaling  v.  Uoyd  (Sup.)  15  N.  Y.  Supp.  424;  Tuttle  v.  Dennis 
Sup.)  11  N.  Y.  Supp.  602;  Purdy  v.  Dinkle  (Sup.)  6  N.  Y.  Supp.  168; 
Bump  V.  Dehany  (Sup.)  12  N.  Y.  Supp.  901;  Greene  v.  Walton  (Sup.) 
13  N.  Y.  Supp.  147.  Boyd  v.  Disbrow,  58  How.  Pr.  399,  is  an  au- 
thority for  the  proposition  that  a  judgment  of  reversal  made  by 
on  appellate  court  of  a  judgment  of  a  justice's  court  is  the  only 
form  of  judgment  it  can  render.  Where  the  court  says  in  that 
case  'that  tiie  gieneral  term  does  not  and  cannot  render  a  final 
judgment"  in  favor  of  the  successful  party,  it  refers  to  the  form, 
and  not  to  the  effect,  of  the  judgment,  but  it  holds  that,  as  far  as 
the  costs  are  concerned,  a  judgment  of  reversal  is  as  effectual  as 
would  be  a  final  judgment  in  favor  of  the  parly  who  ought  to  have 
succeeded  in  the  court  bdow.  It  is  clear  on  authority  that  if  the 
judgment  of  the  city  court  In  the  first  suit  was  revereed  on  appeal 
by  the  county  court  on  the  merits,  the  judgment  of  tiie  county 
cotirt  is  an  absolute  bar  to  the  present  action.  It  appears  fnna 
the  record  In  evidence  that  the  judgment  of  the  counly  oonrt  was 
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rendered  on  the  merits,  or  InvolTed  the  merits.  Its  memorandum 
reads,  "No  liability  shown  on  the  trial  against  defendant."  1*6 
order  and  judgment  of  the  county  court  recites  that  the  court  ex- 
amined the  return,  the  exhibits,  testimony,  and  other  matter 
included  in  the  return,  and  considered  the  sam^  and  found  that 
DO  cause  of  action  was  shown  on  the  trial  against  the  defendant 
therein;  and  its  judgment  so  rendered  is  a  judgment  on  the  merits. 
Mannion  t.  Bailioad  Oo.  (Sup.)  18  N.  Y.  Supp.  769;  Black,  Judgm. 
§S  693,  694.  It  is  elementary  that  a  judgment  on  the  merits  is  a 
bar  to  a  subsequent  suit  upon  the  same  cause  of  action;  that  the 
record  may  be  searched  to  show  such  an  adjudication;  and  that, 
if  nothing  appears  in  the  record,  the  prranmption  ot  law  is  that 
it  was  rendered  on  the  merits,  and  the  burden  of  proring  the  con- 
trary is  on  him  who  alleges  it  was  not  so  rendered.  Id.  §  724. 
When  a  party  tries  an  action,  it  Is  presumed  that  he  offers  all  Hlg 
evidence  he  has,  and  a  judgment  on  the  testimony  offered  is  a  bar 
to  all  subsequent  actions  betwe^  the  same  parties  on  tlie  same 
cause  of  act^,  even  though  o^er  evidence  be  discovered,  unless 
application  Is  made  to  the  court  to  open  the  judgment  and  allow 
the  action  to  be  reyived.  If  it  be  permitted,  tiie  rule  is  preserved 
in  its  integrity,  for  then  there  is  no  judgment  to  be  pleaded  as  a 
bar,  or  where  the  judgment  is  reversed  on  a{>peal  for  error.  On 
the  merits  of  the  case  plaintiff  is  entitled  to  a  judgment  for  the 
sum  of  (260  and  interest,  amounting  to  ¥39.37,~in  all  to  f2S9.37, — 
i^ainst  the  defendant,  and  I  expressly  decide  that  but  for  the 
plea  and  bar  of  the  judgment  of  the  ooan^y  court  in  the  former 
suit  I  would  render  judgment  in  favor  of  the  plaintifl  and  against 
the  defendant  for  the  sum  of  f289.37.  For  the  side  reason  that 
the  judgment  of  the  county  court  reversing  the  judgment  of  the 
city  court  was  on  the  merits  of  the  former  action,  I  render  judg- 
ment for  the  defendant    Judgment  for  defendant 


(7  Misc.  Bep.  461.) 

GAHN  et  SL  V.  HOFFUAH  HOUSH. 
(Gommon  Fleas  of  New  ToriE  CHtr  and  Coontj,  Bqnl^  Term.  Novanber, 

jam 

^adk-Mareb — Invringbmbnt. 

Though  plaintiff's  label,  inscribed  "Mairland  Olub  Rye  "WMskf,"  la 
a  trade-mark,  it  is  not  infringed  by  defendant's  label,  Inscribed  "Maryland 
Rye,"  and  underneath  in  smaller  but  equally  ctHtsplcaooa  print,  "Clnb 
WUidcy,"  as  the  word  "Club"  indicates  the  quality  of  Uqvor,  and  tiie  word 
"Uoryland"  doiotes  xamOj  the  gsograpliical  origin  of  the  product 

Action  by  Bernard  Cahn  and  others  against  the  Hoffman  House 
to  enjoin  an  alleged  infringement  by  defendant  of  plalntlfls'  trade- 
mark.   Judgment  for  defendant 

Thomas  B.  Odell,  for  plaintiffs. 
John  Delahunty,  for  defendant 

BISCHOFF,  J.  In  Oahn  v.  Gottschalk  (Ck>m.  PL)  2  N.  T.  8upp.  13, 
It  was  held  that  plaintiffs'  nse  of  a  label  inscribed  *<Mary1and  Club  ^ye 
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Whisky'^  conatitated  a  trade-mark,  and  that  the  use  by  another  of  a 
label  inscribed  "Maryland  Jockey  Club  Eye  Whisliy"  was  an  infringe- 
ment of  the  former.  From  the  reported  opinion,  however,  in  the 
case  referred  to,  it  appeara  that  the  decision  was  predicated  of  the 
fact  that  the  inscription  of  plaintiffs'  label  was  an  arbitrary  des- 
ignation of  a  particular  product  sold  or  manufactured  by  thm. 
Selchow  V.  Baker,  93  N.  Y.  59.  In  the  case  at  bar  it  appears  un- 
challenged that  the  word  "Club,"  when  applied  to  the  various  kinds 
of  wines  and  liquors,  has,  by  usage  in  the  wine  and  liquor  trade, 
acquired  a  special  and  well-understood  meaning,  and  indicates  that 
the  wine  w  liquor  so  marked  Is  wine  or  liquor,  as  the  case  may  be, 
of  superior  grade  or  quality.  For  that  reason  I  am  of  the  opinion 
that  the  two  cases  are  distinguishable.  Observing  the  meaning  of 
the  word  "Club"  in  the  wine  and  liqnor  trade,  it  seems  clear  and 
indisputable  that  the  Inscription  of  the  plaintiffs'  label  consists 
wholly  of  a  combination  of  words  in  ordinary  use  as  descriptive 
adjectives,  "Maryland"  denoting  geographical  origin  of  the  product, 
"Club"  its  quality,  and  "Rye  Whisky"  its  kind.  It  is,  well-settled 
law  that  words  in  ordinary  use,  or  combinations  of  such  words, 
which  are  descriptive  only  of  a  particular  product  in  the  respects 
mentioned,  are  incapablo  of  exclusive  appropriation  for  the  purposes 
of  a  Ixade-mark.  Caswi  U  v.  Davis,  58  If.  Y.  223;  Keasby  v.  Chemic- 
al Works  (Sup.)  16  N.  Y.  Supp.  318;  Schendel  v.  Silver,  63  Hun,  880, 
18  N.  Y,  Supp.  1;  Canal  Co.  v.  Clark,  13  Wall.  311;  Manufacturing 
Co.  V.  Trainer,  101  XT.  S.  51;  Goodyear's  India  Rubber  Glove  Manufg 
Co.  V.  Goodyear  Rubber  Co.,  128  U.  S.  598,  0  Sup.  Ct  166.  Nor 
can  this  action  be  maintained  on  the  ground  that  defendant's  label 
is  intended  or  tends  to  allure  the  public  into  a  belief  that  the  prod* 
uct  or  compound  bearing  it  is  the  one  sold  or  manufactured  by  plain- 
tiffa  Defendant's  label  is  inscribed  "Maryland  Bye,"  and  under- 
neath, in  smallK*  but  equally  conspicuous  print,  "Club  Whisky." 
In  that  respect,  however,  it  resembles  plaintiffs'  label  only  in  ttiat 
it  is  descriptive  of  geograidiical  origin,  quality,  and  kind.  In  design 
it  is  so  strikingly  dissimilar  that  no  one  intending  to  purchase  pLiin- 
tiffs'  product  can,  by  the  label  merely,  be  decei\ed  into  a  belief 
that  he  is  receiving  according  to  his  intention.  There  should  be 
judgment  for  defendant,  with  costs.  Judgment  for  defendant,  with 
costs. 


(7  MItic.  Rep.  463.) 

PITZPATRICK  v.  BURCHILIv  et  aL 

(Oommon  Pleas  of  New  toA  Olty  and  County,  Eqoltj  Term.  Norember, 

1883.) 

].  HnSBABD  AND  WiPB— COKVBVANCES  INTER  Se. 

A  deed  by  a  husband  to  bis  wife  Is  presnmed  to  Int»ided  tot  tbe 
wife's  support,  or  as  a  gift,  and  Is  valid  in  equity  nnleas  In  violation  of 
the  rlKbta  of  creditora.    Berkowltz  v.  Brovra  (Oom.  PI.)  23  N.  Y.  Supp. 

792,  distlQguished. 

Sl  J^BAUDUhSST  CONVBTANCKS— HUSBAKD  AND  WirS. 

Where  a  deed  by  a  husband  to  his  wife  was  made  before  the  passage  of 
lAwa  1887,  c.  637,  anthOTlstng  conveyaoces  between  husband  and  wife  dl- 
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rect,  while  the  grantor  vas  not  Indebted,  and  wlthoDt  Intent  to  defraud, 
a  subsequent  deed  of  tbe  same  premises  by  the  husband  to  the  wife  is 
ralld.  and  vests  the  legal  title  In  her  as  a^lnst  creditors  of  the  husband 
whose  claims  accrued  after  the  first  deed  and  t>efore  the  second  deed. 

Action  by  John  T.  Fitzpatrick  against  John  Burchill  and  Mai? 
BuFchill  to  set  aside  a  deed  made  by  defendant  John  Burchill 
to  Mb  codefendant,  as  in  fraud  of  creditors.  Judgment  for  defend- 
ants. 

James  Kearney,  for  plaintifE. 
John  Hardy,  for  defendants. 

BI80HOFF,  J.  The  real  property  affected  by  this  litigation  ap- 
pears to  have  been  conveyed  by  the  defendant  John  Burchill  to  his 
wife,  Mary  Burchill,  by  two  separate  conveyances, — the  first  dated 
July  2,  1886,  and  recorded  January  18,  1887;  the  second,  dated 
July  17,  1891,  and  recorded  July  20,  1891.  Subsequent  to  the  date 
and  record  of  the  first  conveyance,  John  Burchill  became  indebted 
to  plaintifrB  assignor,  and  for  this  indebtedness  judgment  was 
recovered  and  docketed  against  the  former  by  Hie  latter  after  the 
date  and  record  of  the  second  conveyance.  Plidntiff  assumed 
the  first  conveyance  to  be  ineffectual  because  It  was  made  by  the 
husband  to  his  wife  without  the  intervention  of  a  tiiird  party,  and 
alleged  that  the  second  conveyance,  which  was  made  after  the  pas- 
sage of  the  act  of  the  legislature  (Laws  1887,  c.  537)  declaring  con- 
veyances thereafter  made  by  a  husband  direct  to  his  wife,  or  vice 
versa,  to  be  valid,  was  without  consideration,  and  fraudulent,  as 
against  him  and  Ids  assignor. 

There  is,  in  my  opinion,  abundant  evidence  to  sustain  the  claim 
ot  the  defendant  Mary  Burchill  that  at  Hie  time  of  the  conveyance 
of  tiie  premises  by  Gustav  Wolfers  and  Antonie,  his  wife,  to  John 
BurchiU,  hier  husband,  in  April,  1886,  she  advanced  the  purchase 
money  from  her  own  means,  and  that  John  Burchill's  conveyance 
to  Mary  Burchill,  in  December,  1886,  was  made  in  discharge  of  the 
former's  obligation  to  reimburse  the  latter;  so  that  the  last-men- 
tioned conveyance  cannot  be  said  to  have  been  made  without  con 
sideration.  The  second  conveyance  by  John  BurchiU  to  his  wife 
appears  to  have  been  made  under  an  apprehension  that  the  first 
was  void  because  it  was  made  prior  to  the  act  of  the  legislatnn' 
hereinbefore  referred  to,  and  would  not  be  cc^^nlsable  in  law  or  in 
equity.  Had  this  apprehension  been  well  grounded,  it  seems  clear 
that  John  Burchill's  obligation  to  repay  his  wife  the  sum  advanced 
by  her  would  have  continued,  and  his  indebtedness  thus  would 
have  furnished  adequate  consideration  for  the  se<»>nd  conveyance. 
Savage  v.  0*Keil,  44  N.  T,  298;  Jaycox  v.  Caldwell,  61  N.  Y.  395. 
But,  for  the  purposes  of  this  action,  we  may  assume  that  no  actual 
or  pecuniary  coiisideration  passed  ivom.  Maiy  Burchill  to  John  Bur 
chni  at  any  time;  and  we  may  yet  reach  the  conclusion  that  the 
latter's  conveyances  are,  and  each  of  them  Is,  operative  and  in- 
contestable. It  is  conceded  that  the  indebtedness  for  which  plain- 
tiff's assignor  recovered  judgment  against  defendant  John  Burchill 
did  not  arise  until  after  the  latter's  first  conveyance  to  his  wife.  It 
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v&B  therefore,  at  the  time,  competent  for  John  Burchill  to  make  a 
gift  of  the  premises;  and  as  the  case  is  destitute  of  all  evidence 
tending  to  show  that,  at  the  time  of  the  first  conveyance,  the  parties 
thereto  coutemplated  the  contraction  of  any  debt  or  debts  by  John 
Burchill  to  plaintiff's  assignor,  or  others,  the  gift  of  the  premises 
would  not  be  open  to  attack  because  of  a  fraudulent  design  on  the 
part  of  the  grantor  and  grantee.  Assuming,  next,  that  John  Bur* 
chill's  first  conveyance  to  Mary  Burchill  was  operative  as  a  gift,  then 
the  second  conveyance  to  her  did  not  divest  him  of  ai^thing  more 
than  the  nominal  legal  title;  and  Majy  Burchill  cannot  be  truly 
said  to  have  acquired,  by  means  of  the  second  conveyance,  anything 
of  which  she  was  not  already  the  owner,  unless  it  be  the  nominal 
or  legal  title  thereta  Logically,  therefore,  plaintiffs  success  in  this 
action  is  dependent  upon  the  invalidity  of  John  Burchill's  first 
conv^ance  to  his  wife.  This  conveyance,  however,  plaintiff  only 
assumed  to  be  void,  as  matter  of  law.  It  is  not  otherwise  attacked, 
and  the  only  conveyance  wliich  the  complaint  in  this  action  seeks 
to  have  annulled  as  fraudulent  towards  creditors  is  the  second. 
It  is  true,  as  plaintifPs  connsel  observes,  that  a  conveyance  from 
husband  to  wife,  or  wife  to  husband,  was,  prior  to  the  act  of  the 
legislature  hereinbefore  referred  to,  void  in  law,  and  ineffectual  to 
divest  the  grantor  of  the  legal  title.  This  was  tiie  inevitable  result 
of  the  legal  unity  of  husband  and  wife.  To  render  any  con- 
veyance valid,  there  must  be  a  grantor  and  a  grantee.  The  legal 
nni^  of  husband  and  wife  destroyed  their  capacity  to  contract 
with  each  other,  and  a  conveyance  between  them,  therefore,  lacked 
parties, — an  essential  dement  in  every  valid  contract  In  equity, 
however,  the  duality  of  husband  and  wife  has  been  recognized  from 
a  veiy  early  period;  and  conveyances  fnnn  one  to  the  other,  with- 
out the  intervention  of  a  third  party,  have  been  hdd  valid  and  ef- 
fectual, in  the  absence  of  elements  which  would  have  rendered  their 
enforcement  unconscionable,  and  converted  them  into  means  of 
fraud  and  iniquity. 

Berkowitz  v.  Brown,  3  Misc.  Bep.  1,  23  N.  Y,  Sopp.  T92,  cited  by 
plaintifTs  counsel  in  support  of  his  proposition  that  John  Burchill's 
firat  conv^ance  to  his  wife  was  void,  will,  npon  careful  examina- 
tion, prove  to  be  authority  directly  to  the  contrary.  That  case  in- 
volved the  question  whether  or  not  a  conveyance  by  the  wife  di- 
rectly to  her  husband  was  valid;  and  the  conclusion  reached  by 
me  was  that  it  was  void  absolutely  in  law,  but  presumptively,  only, 
in  equity.  The  presimiption  against  its  validity  arose  from  the 
-confidential  relation  of  husband  and  wife,  and  the  supposed  in- 
fluence of  the  husband,  as  the  dominant  party,  upon  the  conduct 
of  his  wife.  But  I  distinctly  alluded  to  it  that  this  presumption 
could  be  overc<Hne  by  proof  that  the  wife  received  adequate  con- 
sideration; that  the  conveyance  inured  to  her  advantage,  and 
that  it  was  not  exacted  of  her  by  threats,  duress,  fraud,  or  other 
unconscionable  means;  and  that  upon  such  proof  the  conveyance 
would  be  upheld.  If  the  husband  is  the  grantor,  and  the  wife  the 
grantee,  and  the  conveyance  imposes  no  burdens  upon  her,  the 
presamption  referred  to  does  not  arise;  and  in  such  a  case  It  will 
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be  assumed  that  the  conTeyance  was  intended  as  a  provision  for 
the  wife's  support,  or  as  a  ^tt  prompted  by  tendemoBS  and  natural 
affection.    A  wife  has  at  all  times  been  the  object  of  extreme  solid- 

tade  of  courts  of  equity  respecting  the  possession  cmd  enjoyment  (tf 
property;  and  gifts  to  her  from  lier  husband,  whether  real  property 
or  chattels,  have  ever  been  sanctioned  by  those  courts  whenever 
the  rights  of  others  did  not  Intervene  to  render  those  gifts  uncon- 
scionable. Sbepard  v.  Bhepard,  7  Jolms.  Gh.  66;  Winans  v.  Pee- 
bles, 32  N.  Y.  423;  Hunt  v.  Johnson,  44  N.  Y.  27,  36;  Dean  v.  Rail- 
road Co.,  119  N.  Y.  647,  23  N.  E.  1054;  Garlick  v.  Strong,  3  Paige, 
440;  Moore  t.  Page,  111  U:  S.  117,  4  Bup.  Ct  388;  Corcoran  v.  Cor- 
coran, 119  Ind.  138,  21  N.  E.  468;  Turner  v.  Shaw,  96  Mo.  22,  8  8. 
W.  897;  Beach,  Mod.  Eq.  Jur.  §  18X  et  seq.  Regarding  the  first  con- 
veyance from  the  defendant  John  Burchill  to  Mary  Burchill,  his 
wife,  as  having  effectually  divested  him  of  the  equitable  and  bene- 
ficial ownership  of  the  premises,  and  as  having  transferred  it  to 
her,  the  subsequent  conveyance  of  a  naked  legal  title  to  the  same 
property,  though  it  may  have  been  without  subatantiaL  considera- 
tion, can  in  no  sense  be  deemed  fraudulent,  as  against  crediton  of 
the  grantor.    Judgment  for  defendants,  with  costs. 


(8  MIflc.  Rep.  6.) 

BUSS  et  aL  T.  STRATTON  «t  al 

F&AitES  et  SL  T.  DUNOAN  et  bL 

(Superior  Court  of  New  Tork  Gtly.  Goiwal  Term.    ApM  2.  1804.) 

FAsnBS— Intbbbst  m  Subject  op  Actioh. 

In  an  action  to  set  aside  a  sale  of  a  leasehtrid.  a  title  insurance  com- 
pany has  no  interest  in  tbe  subject  of  tbe  controversy,  wltbin  Code  Civ. 
Froc.  I  452,  hy  virtue  of  having  insored  the  title  to  the  property,  and  1b 
tiiovftm  not  entitled  aa  a  matter  of  right  to  be  made  a  defendant 

Appeal  from  special  term. 

Actions,  one  by  Herman  Buss  and  others  against  Elisa  Stratton 
and  others  and  the  Lawyers'  Title  Insurance  Company  of  New 
York,  and  the  other  by  Louis  E.  Eraser  and  another  against  Minna 
Duncan  and  others  and  the  Lawyers'  Title  Insurance  Company  of 
New  Yorl^  From  an  order  making  the  title  inanrance  ooupu^  a 
defendant,  plaintifls  appeal.  Reversed. 

The  propoty  In  conlrovarsy  ctHislsta  of  Colombia  Oollege  leasdbdldB,  whleh, 
after  sereral  renewals,  came  Into  the  possession  of  pbUntUta,  who  were  then 
Infants.  A  transf^  of  the  property  was  executed  by  persona  representinc 
thpmselves  to  be  plaintifTs,  and  afterwards  the  proper^  was  sold  under  a 
judsment,  and  purchased  by  defendants'  grantor.  Plaintiffs  now  sue  to  aet 
aside  the  sale  on  the  ground  that  they  were  infants,  and  also  to  eet  aside 
the  transfer  on  the  same  ground.  The  Lawywa'  Title  Insurance  Company  of 
New  Torlc  claims  that  it  Is  entitled  to  be  made  a  party  defendant  to  tbe  ac- 
tion on  the  ground  that  It  has  an  Interest  thor^n  virtue  of  having  Innuod 
the  title  to  the  prupo-ty  In  controverBy. 

Ai^ed  before  BEDGWICK,  a  J.,  and  DUGBO  and  aiLDBK- 
BLEEV£,JJ. 
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D.  M.  Porter,  for  appellants. 

ParBonSi  Sbepard  A  Ogden  (David  B.  Ogden,  of  eoansel),  for  re- 
■ptmdent. 

DUGBO,  J.  The  respondent  was  not  entitled  to  be  made  a  de- 
fendant by  virtue  of  section  452,  Code  (Av.  Froc  ^e  subject  of 
the  action  is  thfi  real  proper^,  and  in  this  the  respondent  has  no 
interest  Its  interest  is  only  ni  the  question  involved  In  the  action,, 
and  tide  is  not  the  interest  to  which  section  462  refers.  A  conse- 
qnential  interest  will  not  suffice.  Barb.  Parties,  488.  The  specia> 
term  had  power  to  direct  the  respondent  to  be  made  a  defendant, 
thou^  not  required  to  do  so  by  the  Code  provision  (Bank  v. 
Farthing,  101  N.  Y.  344,  4  N.  E.  734),  but  naturally  this  power 
onght  not  to  have  been  exercised,  except  for  sufficient  reason.  The 
papers  disclose  none.  There  is  no  charge  of  misconduct  against  the 
insured,  nor  does  there  appear  to  be  any  reason  to  doubt  that  the 
respondent  will  have  a  fair  opportonity  to  protect  its  Interest  with- 
out being  a  d^endant  Under  the  circnmstances,  the  motlOD 
diould  not  have  been  granted.  Davies  v.  Fish,  47  Hun,  314.  Order 
reversed,  with  910  costs  and  dlsbarBement& 


(T  Misc.  Rep.  S02.) 

m  rs  WAHma  et  sL 

(Surrogate's  Court,  Westcbeeter  County.   March,  1804.) 

KiacoTORfl  AND  Administrators — Exbcutionb. 

Where  a  decree  for  the  parment  of  money  Is  rendwed  against  executors- 
on  an  acconnting-,  ezecntlon  cannot  Issue  against  the  property  of  testator, 
but  must  rtm  against  the  propa*ty  of  the  executors. 

Proceeding  by  Ann  M.  Paddock  and  Phebe  B.  Bockwell  to  compel 
an  accounting  by  Oscar  Waring  and  Wilbur  F.  Washburn,  as  exec- 
utors of  Jarvis  A.  Waring,  deceased.  A  decree  was  made,  directing 
payment  of  f 6,802.55  to  each  petitioner,  and  erocntions  were  issued, 
thereon  against  the  property  of  Jarvis  A.  Waring,  deceased. 

F.  X  Donoghue,  for  the  motion. 
James  M.  Hunt,  opposed. 

OOFFDT,  S.  The  «^ecntions  are  clearly  vtrid,  and  should  be 
set  aside.  They  should  have  ran  against  the  property  of  Oscar 
Waring  and  Wilbur  F.  Washburn,  and  not  against  the  property  of 
the  estate.  Section  2554  of  the  Code  permits  execution  to  be 
issued  against  the  property  of  the  party  directed  to  make  the  pay- 
ment The  next  section  authorizes,  in  a  proper  case,  the  surrogate 
to  punish  the  party  for  contempt,  for  not  making  the  payment  as 
decreed.  That,  of  coarse,  would  be  a  proceeding  against  his  own 
petwm.  In  Peyser  v.  Wendt,  2  Dem.  Sur.  221,  the  surrogate  ot 
rfew  York  took  the  ^ew  that  the  ezecation  was  property  issued 
against  the  property  of  the  executor,  and  cited  authorities  on  the 
subject.  The  court  oi  appeals  has  held  the  same  in  Power  v. 
ja^wckman,  lSf{  17.  T.  354-869,  2T  N.  E.  474.    See  form  of  execution. 
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in  Redf.  Pr.  (5th  Ed.)  1009,  aubstitutiiig,  however,  the  letters  **Y.  Z." 
for  "A.  B./'  in  last  clause.  The  executions  must  therefore  be  set 
aside,  and  all  proceedings  under  tiiem,  cousequentlj,  fall.  Motion 
granted. 


(Surrogate's  Court,  Westchester  County.   February,  18M.) 

WzLXiB — COMPELLINQ  PaTHENT  OF  LEGACIBB. 

A  petition  to  compel  an  executor  to  paj  legacies  will  be  denied  witbomt 
prejudice  to  an  action  for  an  accounting,  wbere  It  appears  that  there  Is  not 
sufficient  mtmey  to  pay  the  legacies  without  resorting  to  ivoceeds  of  realty 
which  testator  directed  to  be  sold  tar  certain  purposes. 

Petition  by  John  J.  S.  Mansfield  and  Elizabeth  F.  BiHsell  to 
comp^  John  L  Storm,  as  executor  of  the  will  of  Elizabeth  F. 
Storm,  deceased,  to  pay  legacies.  The  will  provided  that,  after  pay- 
ment of  certain  expenses  and  legacies,  the  residue  of  the  personal 
^tate  should  go  to  petitioners.  By  another  clause,  testatrix  di- 
rected the  executors  to  sdl  the  real  estate,  and  distribute  the  pro- 
ceeds among  certain  persons  other  than  petitioners.  Petition  dis- 
missed. 

The  petition  is  as  follows:  ^ 

The  petition  of  Elizabeth  F.  Blssell  and  John  J,  8.  Mansfield  respectfnlly 
shows:  First  That  yonr  iwUtloners  reside  In  the  city  of  Newark,  and 
state  of  New  Jersey,  and  are  legatees  named  In  the  will  of  Elizabeth  P. 
Storm,  late  of  the  county  of  Westchester,  and  by  said  will  a  legacy  of  all 
the  residuary  personal  estate  of  the  said  Elizabeth  F,  Storm  was  bequeathed 
to  your  petitioners.  Second.  That  the  said  will  was  duly  Itdmltted  to 
probate  by  the  surrogate's  court  of  the  county  of  Westchester  by  a  decree 
didy  made  by  said  coiul  on  the  4th  day  of  May,  1892;  and  letters  testamen- 
tary were  thereupon  Issued  to  John  I.  Storm,  and  thereafter,  on  May  20th, 
to  John  J.  3.  Mansfield,  and  more  than  one  year  has  el^tsed  since  said  lettws 
were  granted.  Third.  That  the  personal  estate  of  the  said  deceased,  as  ap- 
pears by  the  Inventory  filed  in  this  court,  amounted  to  twenty-scTen 
thousand  nine  hundred  and  six  and  4»-100  dollars.  Pourtii.  That  your 
petitioners  are  informed  and  believe  the  real  estate  of  which  the  testatrix 
died  seised  was,  by  the  terms  of  her  wlU,  converted  into  personal  estate,  and 
subjected,  equally  with  other  personal  property,  to  the  payment  of  dece- 
dent's debts  and  administration  expenses.  Fifth.  That  the  said  real  estate 
has  not  yet  been  sold,  but  is  valued  at  more  than  $18,000,  at  which  sum  It 
was  assessed  in  proceedings  had  in  this  court  to  determine  the  amount  of 
the  Inheritance  tax.  Sixth.  That  the  executors  herein  have  advertised  for 
claims  against  the  said  estate,  as  required  by  law,  and  that  the  amount  of 
claims  which  liave  been  presented,  together  with  the  claims  and  expenses 
of  administration,  amount  to  less  than  $7,500.  Seventh.  That  ho'etofore. 
under  an  order  of  this  coui't,  the  petitioners  each  received  $2,500  as  advance 
payment  on  account  of  their  legacy.  Eighth.  That  of  the  debts  and  ad- 
ministration expenses  there  has  already  been  paid  out  of  the  original  per- 
sonal estate  bequeathed  to  your  petitioners  more  than  $1,900.  Ninth.  On 
information  and  belief,  that  the  holders  of  unpaid  and  disputed  claims  to 
the  amount  of  $4,448  are  willing  to  postpone  the  payment  of  their  claims 
until  the  real  estate  aforesaid  shall  be  sold,  thus  leaving  only  a  diluted 
claim  of  $000  which  might  have  to  be  paid  before  such  sale.  Tenth.  That 
the  proportion  of  said  expenses,  indebtedness,  and  claims  which  might  be 
chargeable  against  tlie  legacies  of  your  petitioners  does  not  exceed  $4,500, 
of  which  they  have  already  paid  more  than  $1,900,  leaving  a  balance 
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chargeable  agaiiut  their  combined  share  not  to  exceed  $2,600.  Blerenth. 
That,  after  deducting  from  the  amount  oY  the  said  legacies  to  your  peti- 
donera  (all  the  personal  estate)  the  mm  heretofore  paid  to  yovir  petitioners, 
^000;  debts  and  expenses  of  administration  heretofore  paid  from  the  per- 
sonal estate  bequeathed  to  joxtr  petitioners,  ¥1,900;  their  fair  proportion  of 
the  unpaid  Indebtedness,  not  to  exceed  $2,600,— malting  a  total  of  $0,000,— 
time  still  remains  of  the  amount  of  tbe  said  original  personal  estate  be- 
<lDea12ied  to  your  ptitttloners,  over  and  above  all  claims,  tbe  sum  of  mora 
than  $18,000.  Twelfth.  That  your  petitioners  are  Informed  and  belieTe 
that  the  sold  executors  have  sufficient  assets  in  hand,  Tiz.  cash  In  bank,  and 
bonds  secured  by  mortgages  on  real  estate,  applicable  to  the  payment  on 
account  of  your  petitioners'  legacies,  and  that  the  same  can  be  so  applied 
without  Injuriously  affecting  the  rights  of  others.  Thirteenth.  That  your 
petitioners  have  applied  to  the  said  executors  for  an  additional  payment 
on  account  of  their  said  legacies,  and  that  the  same  haa  not  been  paid. 
Wha«foret  your  petitioners  pray  that  a  decree  be  made,  requiring  the  said 
executors  to  pay  your  petitioners,  on  account  of  said  legacies,  the  sum  of 
$!i.0U0  each,  and  that  tbe  said  John  L  Storm,  the  executor  who  does  not 
join  in  this  petition,  be  cited  to  show  cause  why  the  jiayments  afioresafd 
should  not  be  made  on  the  said  legacies. 

The  answer  of  the  executor  is  aa  follows: 

Jidm  I.  Storm,  for  answv  to  llie  petition  of  Elizabeth  F.  RlEisell  and 

John  J,  S.  Mansfield,  verified  the  day  of  Jiimiary,  1S1)3.  in  the  nboTe-entltled 

proceeding,  respectfully  shows  to  this  court:  First  He  admits  the  first, 
second,  and  third  allegations  set  forth  in  the  Siild  petition.  Second.  He 
denies  the  foiorth  allegation  in  the  said  petitlou,— that  tbe  real  estate  of 
wlil<ai  testatrix  died  seised  was,  by  the  terms  of  the  will,  converted  into 
personal  property,  and  subjected,  equally  with  all  other  personal  property, 
ti>  tbe  payment  of  the  decedent's  debts  and  administration  expenses. 
Third.  He  admits  tbe  fifth  allegation  In  said  petition.  Fourth.  Ue  ad- 
mits tbat  tfae  said  ezecntora  have  advertised  for  claims  against  the  said 
estate,  but  he  has  not  sufficient  knowledge  or  information  as  to  the  amount 
of  the  claims  presented,  and  the  expenses  of  the  administration,  to  admit 
or  deny  that  they  are  less  than  $7,500.  Fifth.  He  admits  the  seventh 
allegation  in  said  petition.  Sixth.  He  has  not  sufficient  knowledge  or  informa- 
tion aa  to  whether  or  not  tiiey  have  been  already  paid  out  of  the  original  per- 
^»nal  estate  bequeathed  to  the  said  petitioners  more  than  $1,000;  and  he  there- 
fore is  unable  to  admit  or  deny  the  same,  and  puts  the  petitioners  to  the  proof 
thereof.  Seventh.  He  baa  no  knowledge  or  infbrmatlon  sufficient  to  ad- 
mit or  deny  the  truth  of  tbe  ninth,  tenth,  eleventh,  and  twelfth  allegations, 
.ind  fee  therefore  puts  the  petitioners  to  the  proof  thereof.  El^^hth.  He 
admits  tbe  thirteenth  allegation  of  said  petition.  Ninth.  He  denies,  ou 
information  and  belief,  that  there  are  sufficient  assets  in  the  hands  of  the 
executors  herein  to  pay  nil  debts  and  claims  and  expenses  of  said  estate, 
and  to  pay  each  of  the  petitioners  the  sum  of  $9,000  on  account  of  their 
legacies.  Tenth.  He  denies  that  the  real  estate  of  which  Elizabeth  V. 
Storm  died  seised  is  subject  or  liable  to  the  payment  of  the  decedent's 
debts,  and  the  expenses  of  tbe  administration  and  settling  of  the  estate, 
bat  aJle>re8  that  the  personal  proper^  of  which  said  deceased  died  possessed 
is  sufficient  to  pay  aU  Uie  debts  of  the  said  deceased*  and  the  expenses 
and  settling  of  her  estate,  and  that  said  posonal  property  la  tbe  primary 
fond  from  which  the  same  should  be  paid. 

Bemsen  &  Parsons,  for  petitioners. 


IL  O.  Hart,  for  ezecator. 

COFFIN,  8.  Neitlier  party  seems  to  have  had  a  Tery  strict  re- 
gard to  the  provisions  of  section  2722  (formerly  2717  and  2718)  of 
die  Code,  in  preparing  the  petition  and  answer.  Eadi  of  the  pe- 
titioners, howerer,  states  his  and  her  claim  at  |9,000.   The  answer. 


896 


MEW  rOBK  SUPPUSCENT,  TOl.  28. 


tSuir.  Ct. 


in  effect,  sets  forth  facts  calculated  to  show  that  It  is  doubtful 
whether  the  petitioners'  claims  are  valid  and  legal  to  the  extent 
claimed,  and  also  substantially  denying  their  validity  or  l^alitx 
as  a  whole.    The  facts  gathered  from  the  petition  show  that: 


The  personal  estate  was  Tslued  at  ^fiW  43 

Debts  and  expenses  estlniated   97 W 

Paid  oa  account  9t  petltlonas'  legacies   tjXIO 

  12^  00 


Leaving  tbe  resldus,  from  inTentoiy,  at  fiS,406  43 

One-balf  of  wblcb  is   7.T08  21 


— Or  $1,29G.79  less  than  is  claimed  by  each.  This  deficiency  i» 
sought  to  be  supplied  by  taking  the  necessary  amounts  from  the  pro- 
ceeds of  the  sale  of  the  real  estate,  which  it  is  claimed  will  be 
legal  assets  when  the  actual  conversion  shall  have  been  effected, 
which  has  not  as  yet  been  done,  and  which  proceeds  will  be 
equally  liable  with  the  residue  of  tiie  personal  estate  for  the  pay- 
ment of  deb1»  and  expenses  of  administration.  The  effect  of  mak- 
ing the  decree  for  the  payment  to  each  i>etitioner  of  the  sum 
now  asked  would  be  to  relieve  the  strictly  personal  estate  from  its 
liability  to  the  extent  of  about  $2,600,  and  shift  it  to  the  proceeds  of 
the  sale  of  the  real  estate.  Can  this  be  done  in  this  case?  Ordi- 
narily, the  rule  is  well  established  that  an  equitable  conversion 
of  realty  into  personalty  takes  effect  at  the  death  of  the  testator, 
and  the  proceeds  are  to  be  regarded  as  money  from  that  period, 
and,  where  no  other  direction  for  their  disposition  is  given,  may  be 
applied  to  the  pavonent  of  debts  and  expenses  of  administration, 
the  same  as  if  they  had  been  money  in  hand  at  the  time  of  his 
death.  But,  where  real  estate  is  directed  to  be  sold  only  for  a  cer- 
tain puriwse,  it  is  converted  only  for  tlie  purpose  of  the  will,  and 
that  a  demise  for  such  a  purpose,  i.  e.  the  payment  of  certain  lega- 
cies, does  not  throw  open  the  fund  to  simple  contract  creditors, 
where  there  is  sufficient  personal  property  to  pay  the  debts.  Qibba 
T.  Ougler,  12  Ves.  413.  So,  where  a  devisor  directs  his  land  to  be 
wAd,  and  the  prodnce  divided  between  A.  and  B.,  the  obvious  par- 
pose  of  the  testator  is  that  tiiere  shall  be  a  sale  for  the  convenience 
of  division,  and  A.  and  B.  take  their  several  interests  in  money,  and 
not  land.  Bogert  v.  Hertell,  4  Hill,  492,  citing  Smith  t.  GUxton, 
4  Madd.  484.  To  hold  otherwise  would  be  to  ignore  and  subvert 
the  expressed  intention  of  the  testatrix.  This  is  the  sole  question 
discussed  in  the  brief  submitted.  These  principles  of  the  law  on 
the  subject  are  not  here  stated  for  the  purpose  of  a  decision  ot 
the  question,  but  in  order  to  show  that  there  is  some  matter  I  can- 
not now  try,  as  well  as  to  show  that  it  is  not  proved  to  my  satis- 
faction that  there  is  money  or  other  personal  property  of  the  estate, 
applicable  to  the  payment  or  satisfaction  of  the  petitioner^  claims, 
which  may  be  so  applied  without  injuriously  affecting  the  rights 
of  others  entitled  to  priority  or  equality  of  payment  or  satisfaction. 
See  In  re  Hedding  M.  E.  Church,  35  Hun,  315.  Some  of  the  debts 
and  the  expenses  of  administration,  it  is  understood,  have  not 
been  fully  paid,  and  the  decree  asked  for  would  thus  injuriously 
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affect  the  rigbts  of  others  entitled  to  priority  of  payment.  There 
eeeins  to  be  no  proTision  in  the  section  for  tioie  payment  of  a  part 
of  the  claim,  except  where  there  are  not  snffident  funds  of  the  es* 
tate  to  pay  all,  and  there  has  to  be  an  abatement  of  legacies,  or 
a  pro  rata  share  of  the  debts  fixed,  in  wliich  cases  the  decree  maj 
direct  payment  of  their  jost  proportional  parts  where  the  facts  are 
agreed  upon;  bat  where  they  are  in  diapnte  they  eonld  onfy  be  aa- 
certained  on  an  accounting,  which  cannot  be  had  in  this  proceed- 
ing. In  re  Bedding  M.  E.  Church,  35  Hnn,  315.  A  "just  propor- 
tional part"  cannot  be  arrived  at  by  mere  approximation,  estimate, 
guesswork.  However,  that  is  not  this  case.  The  claim  is  for 
f9,000  by  each,  and  there  is  not  sufficient  money  to  pay  ihem  with- 
out resort  to  liie  proceeds  of  the  sale  of  the  realty,  and  I  am  not 
satisfied  tliat  such  resort  can  be  had;  and  therefore  the  petition 
must  be  dismissed,  without  prejudice  to  an  action  or  an  accounting 
in  behalf  of  the  petitioners.  Such  an  accoanting,  If  desired,  may 
be  at  once  had,  on  application  therefbr.    Decreed  accordingly. 


01  Abb.  N.  a  176;  7  Misc.  Rep.  478.) 

PEOPIiS  T.  McKANE  aL 

(Court  of  Oyer  and  Twmlner,  Kings  County.   March,  18M,) 

GHIMIHA.L  Law— Mbbobb  of  Conspibact  in  Fblont. 

Id  New  York,  a  coDspirac7  to  commit  a  felony,  when  executed  by  the 
conqilratora,  Is  merited  in  tb»  ttiony,  and  a  proBecntkm  tor  the  oon- 
8pirau7  Itsdf  wlU  not  He. 

John  Y.  McKane  and  others  were  indicted  for  conspiracy  to  vio- 
late the  dection  laws  in  the  town  of  Qraveaend.  Defendants  de- 
mur to  the  indictment  Sustained. 

James  Troy,  for  defendant  McKane. 

Edward  M.  Shepard  and  Benjamin  F.  Tracy,  Depw  At^  Oen., 
tor  the  People^ 

BABTLETT,  J.  The  Indictment  charges  the  defendants  with 
conspiracy  to  commit  certain  crimes  which  are  felonies  under  the 
election  law.  It  also  alleges  that  the  defendants,  in  pursuance  of 
the  cons^ira^,  actually  did  commit  the  felonies  which  they  had 
conspired  to  commit  The  case,  therefore,  squarely  presents  Hie 
qneiBtion  whether,  uitder  the  law  of  the  state  of  New  York,  a  con- 
spiracy  to  commit  a  felony,  when  executed  by  the  conspirators, 
does  not  merge  in  the  felony,  so  aa  to  prevent  a  prosecution  for  the 
oonsplracy  its^.  To  understand  the  New  York  decisions  on  this 
question,  it  Is  necessary  to  refer  to  the  case  of  Com.  v.  Kingsbury, 
6  MaM.  106,  decided  by  the  supreme  judicial  court  of  Hassachusetta 
in  tike  year  1809.  There  it  was  held  that  a  conspiracy  to  commit 
a  fd(my  which  had  actually  been  committed  could  not  be  punished 
as  an  offense  distinct  from  the  felcmy.  Chief  Justice  Parsons, 
liowever,  went  further  in  his  opinion,  and  declared  that  the  same 
rale  applied  to  an  executed  conspiracy  to  commit  a  misdemeanor. 
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The  latter  doctrine  has  not  been  generally  approved.  But,  so  far 
aa  I  have  been  able  to  discover,  whenever  the  question  has  been 
touched  npon  by  the  higher  appellate  courts  in  the  state  of  Ifew 
York,  the  judges  have  aBsomed  it  to  be  the  law  that,  in  the  case  of 
an  executed  conspiracy  to  conunit  a  felony,  the  conspinu^,  which  is 
a  misdemeanor,  merges  in  the  felony.  In  1827  the  well-known  case 
of  Lambect  v.  People,  9  Cow.  578,  was  decided  in  the  court  of  errors 
by  the  casting  vote  of  the  president  in  favor  of  reversing  the  Judg- 
ment below.  The  principal  opinion  for  reversal  was  ddivered  by 
Senator  Spencer,  who  cited  the  Kingsbury  Case  in  Massachusetts 
as  a  correct  exposition  ctf  tiie  ^w,  and  showed  (<m  page  £95)  that 
the  Case  of  Lambert  fell  within  the  doctrine  that  a  conspiracy  to 
commit  an  ofTense  of  a  higher  grade  than  a  misdemeanor  me^ea 
in  the  higher  offense  when  committed,  because  Lambert  was  in- 
dicted for  a  conspiracy  to  cheat  by  false  pretenses,  and  that  was  an 
ofTense  of  higher  grade.  "It  is  urged,"  he  said,  "that  this  indict- 
ment charges  an  executed  conspiracy;  that  the  first  agreement  to 
commit  the  oiFense,  and  every  other  preliminary  and  intermediate 
step,  is  absorbed  in  the  actual  commission  of  it  I  am  deeply  im- 
pressed with  the  weight  of  this  objection.  I  cannot  conceive  how 
a  crime  can  be  split  up  Into  its  several  parts,  and  each  of  those  parts 
made  subjects  of  accusation.  If  a  man  committed  a  theft  by  rob- 
bing, I  cannot  understand  how  the  two  can  be  separated,  and  the 
defendant  tried  for  the  theft  alone.  An  indictment  for  murder 
always  charges  that  the  defendant  made  an  assault  on  A.  B.,  and 
him  murdered  with  malice  aforethought.  If  a  general  verdict  of 
guilty  were  rendered  on  such  an  indictment,  would  it  enter  into 
the  head  of  any  man  to  Inflict  a  punishment  merely  for  the  assault? 
That  assault  Is  a  part  of  the  crime,  and  Is  absorbed  in  it  So,  in 
this  case,  the  agreement  to  cheat,  the  false  tokens  or  false  pretenses 
used,  are  all  concentrated  and  collected  in  the  offense  of  cheating." 
The  minority  opinion  in  the  Lambert  Case  was  delivered  by  Senator 
Stebbins,  and  it  is  to  be  noted  that  while  he  dissented  from  the 
Massachusetts  decision  in  Com.  v.  Kingsbury,  5  Mass.  106,  so  far 
as  it  intimated  that  an  executed  conspiracy  mei^ed  In  a  misde- 
meanor which  was  its  object,  he  expressly  declared  that  the  court 
properly  held  that  a  conspiracy  to  procure  goods  in  a  manner 
amoun^ng  to  larceny  was  mei^d  in  the  fdony,  when  ea^cuted  ^ 
Cow.  621).  So  that  both  reported  opinions  in  lAmbert  v.  People 
assume  the  correctness  of  the  doctrine  that  an  executed  conspiracy 
to  commit  a  felony  merges  in  the  felony.  In  1830  we  find  the  same 
assumption  In  the  opinion  of  Marcy,  J.,  in  the  celebrated  case  of 
People  V.  Idiither,  4  Wend.  229,  arising  out  of  the  allied  abduction 
of  William  Morgan.  He  rejected  the  view  that  a  consirfracy  ta 
commit  a  misdemeanor  was  merged  in  the  misdemeanor,  whm  com- 
mitted; saying  that,  where  two  crimes  were  of  equal  grade^  there 
could  be  no  legal  technical  merger.  But  his  language  shows  that 
he  deemed  the  doctrine  of  merger  applicable  where  tiie  crime  was 
of  a  higher  grade  than  the  conspiracy,  and  the  object  of  the  con- 
spiracy was  fully  accomplished.    Bo^  these  cases  were  dedded 
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before  the  law  made  it  essential,  in  moet  indictments  for  conspiracy^ 
to  allege  the  commission  of  some  overt  act  in  furtherance  of  the 
conspiracy;  and  it  was  suggested  on  the  ai^nunent  of  the  case  at 
bar  that  this  change  in  the  law  of  conspirai^  has  had  the  effect  to 
do  away  with  the  doctrine  of  merger,  so  far  aa  it  is  sanctioned  by 
those  two  dedi^ons.  That  view  cannot  be  entertained,  however, 
in  reference  to  the  case  of  Elkin  v.  People,  28  N.  .T.  177,  which  was 
decided  by  the  court  of  appeals  in  1863,  when  the  law  in  respect  to 
allepng  and  proving  overt  acts  was  substantially  the  same  as  it 
is  now.  In  the  Elkin  Case,  Davies,  J.,  delivering  tiie  opinion  of  the 
court,  distinctly  assumed  that  the  doctrine  of  merger  was  etill  in 
force,  and  said  that,  no  felony  being  established  by  the  proof,  "no 
mei^er  of  the  misdemeanor  in  it  did  or  could  take  place." 

It  Is  argued  that  the  cases  which  I  have  cited  are  not  binding  as 
authorities.  Inasmuch  as  what  was  said  In  the  opinions  in  regard 
to  the  me^er  of  a  conspiracy  in  an  executed  felony  was  not  neces* 
sary  to  any  one  of  the  decisions  actually  rendered,  and  that  the  ob- 
servations on  this  subject  are  therefore  to  be  deemed  obiter  dicta. 
It  is  not  clear  that  this  is  true  of  the  Lambert  Case;  but,  even  if  it  be 
true  of  all  of  them,  still  the  uniform  expressions  of  the  higher  courts 
of  the  state  on  the  question  under  consideration  are  not  to  be  dis- 
regarded by  the  courts  of  first  instance.  Such  utterances  furnish 
the  latter  with  the  most  trustworthy  guides  to  correct  decision,  in 
the  absence  of  direct  precedents.  While  there  is,  no  doubt,  a  tend- 
ency to  abandon  the  strictly  technical  rule  of  merger  in  England 
and  in  some  of  the  states,  and  while  it  appears  to  have  been  actually 
abandoned  in  Massachusetts  (Com.  v.  Walker,  108  Mass.  309),  Mr. 
Wharton,  in  the  ninth  edition  of  his  well-known  work  on  American 
Criminal  Law,  cites  the  Mather  Case  and  the  Elkin  Case  as  recogniz- 
ing its  existence  in  New  York.  Section  1344.  And  the  same 
learned  commentator,  in  his  earlier  treatise  on  Precedents  of  In- 
dictments, referring  to  conspiracy  to  commit  felonies,  and  citing 
the  case  of  People  v.  Mather,  says: 

"Gore  nnut  be  tafceo,  In  i>reparinfc  an  Indictment  for  this  branch  at  con- 
spiracy, to  fdiarge  tlie  offenBe  as  merely  an  unconsnmmated  attempt.  If, 
either  In  an  overt  act  or  In  the  body  of  the  count,  the  commlBSion  of  ib» 
actaai  offense  be  charged,  the  conspiracy  merges  In  the  felony,  and  the  In- 
dictment is  Incapable  of  supporting  a  conrictlon."    Free.  Ind.  (;id  Ed.)  §  607. 

Whatever  may  be  the  ultimate  decision  upon  this  question,  when 
directly  presented  to  the  tribunal  of  last  resort,  it  seems  to  me 
clearly  the  duty  of  a  trial  court  to  accept  and  apply  the  doctrine 
of  the  merger  of  a  conspiracy  in  an  executed  felony  as  sanctioned 
hi  the  opinions  delivered  in  the  cases  cited  in  the  court  of  errors, 
in  the  old  supreme  court,  and  In  the  court  of  appeals.  The  people 
have  the  right  of  appeal  fmn  an  order  sustaining  a  d^nrr^  to 
an  indictment  and  it  is  tar  better  that  this  qn^tl(m  should  be 
passed  upon  by  the  general  term  and  court  of  appeals  beforehand, 
than  after  a  Jung  trial,  the  labor  of  which  would  be  wholly  wasted 
if  the  judicial  opinions  to  which  I  have  referred  are  correct  expo- 
sitions of  existing  law.  The  demurrers  to  the  Indictment  are  su»> 
tained. 
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fSnpreme  Coort,  Oeneral  Term,  Flnt  I>ei»artment   April  18,  18M.) 

PABTITIOM— SaLK— CONTniGKNT  IhTKRESTS. 

Gontmgent  intawsts  of  porsonB  not  In  bdng  are  not  cat  off      a  sale  In 
partition,  nnten  tbe  judgment  prurides  for  and  protects  snch  Intereata. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Henry  J.  Barnes  against  Amelia  M.  Barnard,  Jnlia  A 
Billiard,  William  S.  Mason,  Lydia  Brown  Mason,  Josephine  Ball 
Mason,  Ella  Kellogg  Mason,  Mary  Hannah  Pierce,  Jane  W.  Weaver, 
and  Henry  H.  Earl,  as  executor  of  the  will  of  Abbie  M.  Ball,  and 
Thomas  P.  Wickes,  as  receiver  of  the  property  of  Jnlia  M.  Luther, 
Impleaded.  From  an  order  relieving  defendants  Louis  Lowenstein 
and  Albert  L.  Lowenstein  from  their  contract  to  purchase  from 
said  receiver,  Thomas  P.  Wickes,  and  directing  the  receiver  to 
turn  to  them  the  sums  paid  by  them  on  their  contract  for  auction- 
eer*B  fees  and  for  searching  title,  plaintiff  and  the  other  defendants 
appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  (yBRIEN  and  FOLLETT, 
JJ. 

Horace  H.  Chittenden,  for  appellant  Hairy  J.  Barnes. 
James  AL  Townsend,  for  appelant  Amelia  If.  Barnard. 

Thomas  P.  Wickes,  appellant,  in  pro.  per. 
Masten  &  Nichols,  for  the  other  appellanta. 
Franklin  Pierce^  for  respondents. 

FOLLETT,  J.  February  17,  1888,  Julia  M.  Luther,  a  dtizen  of 
this  state,  died  seised  of  No.  322  Delancey  street  and  No.  56  Goerck 
street,  the  income  of  which  she  devised  to  her  sisters  Amelia  H. 
Barnard  and  Amanda  M.  Ball,  and  to  the  survivor  of  them,  for  life. 
Efer  will  was  probated  in  ElogB  county,  In  this  stat^  Iforch  20, 
1888,  and  letters  testamentary  issued  thereon  to  Amanda  M.  Ball, 
who  acted  as  executrix  until  her  death,  and  thereafter,  and  on  the 
16th  of  Novanber,  1838,  letters  testamentary  were  issued  to  Joseph 
G.  Luther.  The  testatrix  left  her  surviving  said  two  sisters  and 
nine  nephews  and  nieces,  the  children  of  a  deceased  brother,  her 
only  heirs  and  next  of  kin.  The  fee  of  this  realty  descended,  sub- 
ject to  the  life  estate  devised,  one-third  to  each  of  her  said  sisters 
and  one-third  to  the  children  of  her  deceased  brother,  each  nephew 
and  niece  becoming  entitled  to  one  twenly-seraith  part  In  Aa* 
gust,  3888,  said  Amanda  M.  Ball,  a  resident  of  Massachusetts,  died 
in  that  state,  leaving  a  last  will,  by  which  she  devised  her  interest 
in  the  property  to  Henry  J.  Barnes,  the  plaintiff.  On  the  4th  of 
September,  1888,  her  wiU  was  admitted  to  probate  in  the  state  of 
Massachusetts,  and  letters  testamentary  issued  thereon  to  Henry 
W.  Hart  and  Samuel  M.  Brown.  On  the  26th  of  April,  1892,  Abbie 
Maria  Ball,  one  of  the  nieces,  a  citizen  of  Massachusetts,  died,  leav* 
ing  a  will,  by  which  she  devised  her  interest  in  the  property  to 
Ssnry  H.  Earl,  as  trustee,  with  directions  to  apply  the  Income  there- 
from to  the  support  of  her  son,  Harry  Wheaton  Ball,  durinfl^  life, 
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and,  apon  bis  death  leaving  ohUdren,  the  remainder  was  deTised  to 
th«n,  but,  fn  caae  he  left  none,  It  was  devised  to  the  sisters  of  the 
ezocntrlx,  except  Mary  Hannah  Pierce.  Her  will  was  admitted  to 
probate  in  Massachusetts,  November  18,  1892,  and  letters  testa- 
menta^  wa«  iwaed  thereon  to  Henry  H.  EarL  The  wills  of 
Amanda  H.  Ball  and  Abbie  Maria  Ball  have  not  been  recorded  in 
this  state,  pursuant  to  section  2703  of  the  Code  of  Civil  Procedure, 
nor  does  it  appear  whether  they  were  executed  in  accordance  with 
the  laws  of  this  state.  James  Westgate  Mason,  oae  of  said 
nephews,  died  intestate  in  Massachasetts,  September  20,  1892,  leav- 
ing no  ancestors  nor  descendants,  and  leaving  his  brothers  and 
sisters  and  his  nephew,  Hariy  Wheaton  Boll,  his  sole  heirs  and  next 
of  kin.  In  April,  1893,  this  action  was  begun  to  compel  Joseph 
O.  Ijutber,  as  executor  of  Julia  M.  Luther,  to  account  as  said  exec- 
utor. During  the  pendency  of  the  action  Thomas  P.  Wickes  was 
appointed  receiver  of  the  property  of  Julia  M.  Luther  within  this 
state.  The  surviving  sister,  said  Amelia  M.  Barnard,  and  the 
seven  surviving  nephews  and  nieces,  are  parties  defendant,  and  so 
are  the  representatives  of  Amanda  M.  Ball,  Abbie  Maria  Ball,  and 
James  Westgate  Mason.  They  all  answered,  and  joined  in  the 
prayer  of  the  complaint,  and  also  prayed  for  a  judgment  distributing 
the  estate  of  Julia  M.  liUther  among  the  persons  entitled  thereto. 
An  Interlocutory  Judgment  was  entered  In  the  action  directing  a 
sale  of  the  property  under  the  direction  of  Thomas  F.  Wickes,  cuid  a 
distribution  of  the  avails.  Upon  the  sale  had  pursuant  to  the 
judgment  the  respondents  became  the  purchasers,  but  afterwards 
applied  to  be  relieved  from  their  purchase  upon  the  ground  that 
the  title  is  defectlYe.  Harry  Wheaton  Ball  is  not  a  party  to  this 
action,  but  he  offers  to  join  in  the  conveyance  of  his  interest  in  the 
property.  No  provision  is  made  in  the  judgment  under  which  the 
respondents  are  asked  to  take  their  title  for  the  protection  of  the 
interests  of  such  children  as  Harry  Wheaton  Ball  may  leave  him  sur- 
viving.  In  an  action  brought  for  a  partition  and  sale  of  realty  tlie 
contingent  interests  of  persons  not  in  being  may  be  cut  off,  provided 
the  judgment  entered  provides  for  and  protects  those  interests; 
but  not  otherwise.  Monarque  v.  Monarque,  80  K.  Y.  320;  Kent  v. 
Church  of  Bt  Michael,  136  N.  Y.  10,  32  N.  E.  704.  Under  the  will 
of  his  mother,  Harry  Wheaton  Ball  did  not  acquire  her  interest 
in  this  land,  and  his  conveyance  would  not  cut  off  the  interests  of 
such  children  as  he  may  leave  in  the  land  devised  by  his  mother. 
The  title  tendered  is  nut  one  which  the  respondents  should  be  re- 
quired to  take,  and  the  order  shoold  be  alQrmed,  with  costs.  All 
ooncur. 


tn  Hun.  SOS.) 

FAIBQHILD  et  aL  v.  SDSON  et  ah 

(Snpreme  Caart,  Genual  Term,  First  Department   April  13,  1804.) 

L  WiLLi^BBQUsn  to  BxaouTORs  to  Divide  ahono  OHARiTtES. 

A  bequest  of  ttie  realdiie  of  testator's  estate  "to  my  ezecvtws,  to  be  di- 
vided by  tlieni  smonff  such  Incorporated  rellgtoua,  beneroloit,  and  chftrtta- 
ble  societies  of  the  city  of  New  York,  and  In  snch  amouuta,  as  shall  be  fixed 
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or  appointed  \fy  them,  with  tiie  approvnl  of  my  frimd  H.,  If  llvlog,"  !■ 

for  uncertainty  bm  to  beneficiaries.    25  N.  Y.  Supp.  937,  reversed. 

Sl  Same— Bequest  in  Trust. 

A  will  provided  tliiit,  If  any  society  or  institution  namod  in  the  will 
should  be  unable  to  tuke  the  legacy  intended  for  it.  "I  give  and  bequeath 
such  legacy  absolutely  to  the  pawn  who  shall  be  *  *  *  Its  chief  ex- 
ecutiTe  <^cer,  to  be  by  him  ai^tlled  to  ttie  tues  and  pnrposei  of  soch  In- 
stitution or  society."  BOd  ttiat,  notwltbstanding  the  use  of  the  word  "ab- 
Bidutely,"  the  bcqnesta  wwe  in  trast  for  the  societies  referred  to,  and  w&re 
Told  where  tlie  description  of  such  societtes  was  not  sufficiently  deflnltb 

8.  Same— Be<iue8t  to  CHARtTAsi^E  Cokporation. 

A  charitable  c(H*poration,  whose  charts  provides  that  it  shall  be  subject 
to  all  provisions  of  law  In  relation  to  devises,  Is  subject  to  the  limitations 
of  Laws  1S18,  c.  319,  providing  that  no  bequests  to  such  corporations  Shall 
be  valid  unlesj  executed  two  months  before  testator's  deatlu 

^  Same— Wishes  of  Tbstatoh. 

Testator  bequeathed  to  the  executors  the  amount  ot  all  legacies  wlilch 
had  lapsed,  stating  la  the  will  that  "In  tiie  use  of  tiie  same  I  am  satisfied 
that  they  will  follow  what  they  believe  to  be  my  wishes.  I  Impose  uptHi 
them,  however,  no  condition,  leaving  the  same  to  them  personally  and  ab- 
solutely, and  without  limitation  oc  restriction."  Htid,  that  such  bequest 
was  valid,  and  vested  In  the  executors  abst^ntely  fbe  amount  of  legacy 
which  lapsed.    25  N.  T.  Bnpp.  887,  afilrmed. 

Appeal  from  epecial  term,  Kew  York  county. 

Action  by  Charles  S.  Fairchild  and  others,  as  executors  ot  the  - 
will  of  Mary  A.  Edson,  deceased,  against  Margaret  B.  Edson  in- 
divldnally,  and  as  executrix  of  Marmont  B.  Edson,  and  others,  to 
obtain  a  construction  of  the  win  of  the  plaintiffs'  testatrix.  From 
the  Judgment  constroing  the  will  (25  Y.  Supp.  937),  defendant 
Margaret  B.  Edson  appeals.  Modified. 

Arffued  before  VAN  BBUNT,  P.  J.,  and  FOiLETT  and  PABr 
KER,  JJ. 

Treadwell  Caerdand,  for  appellant. 
D.  B.  Ogden,  for  respondents. 

VAN  BBTJNT,  P.  J.  This  action  was  brought  by  the  executors 
of  Mary  A.  Edson,  deceased,  for  the  purpose  of  obtaining  a  judg- 
ment construing  and  determining  the  validity  of  certain  provisions 
of  the  will  of  the  decedent,  as  modified  by  one  of  the  codicils  exe- 
cuted by  her.  The  will  was  dated  on  the  2d  of  May,  1S90,  and 
was  modified  by  three  codicils;  the  first  dated  May  22,  1890,  and 
the  second  and  third  on  May  27,  1890.  The  testatrix  died  on  the 
29th  of  May,  1890,  and  the  will  and  codicils  were  admitted  to  pro- 
bate on  the  14th  of  January,  1891,  and  the  executors,  the  plaintiffs 
in  tliis  action,  qualified  as  such  on  the  20th  of  January,  1891,  By 
the  will  in  question  the  testatrix,  after  having  made  bequests  to 
various  corporations,  provided  as  follows: 

"If,  by  reason  of  any  error  In  name  or  description,  a  question  shall  arise 
as  to  any  beneficiary  Intended  by  me  to  be  named  in  my  will  or  in  any  codi- 
oil,  I  direct  such  question  to  be  determined  by  my  executors.  If  by  reason 
of  want  of  incorporation,  or  for  any  other  cause  whatever,  any  society  or  In- 
stitution named  In  my  will  or  in  any  codicil  shall  be  unable  to  take  the 
legacy  intended  for  It,  I  give  and  bequeath  such  legacy  absolutely  to  the 
person  who  shall  be  president  of  such  institution  or  society,  if  It  has  a  presl- 
dmt,  and,  if  not;  to  the  penon  who  shall  be  Its  treasurer,  It  It  has  a  treas- 
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urer,  and.  If  not.  to  tbe  person  who  shall  be  Its  chief  ezecatlve  officer,  to  be 
by  him  f^tplled  to  the  uses  and  porposes  of  such  ioBtitDtlon  or  society." 
'The  rest,  residue,  and  remainder  of  my  estate,  not  disposed  of  by  my  will 
or  by  any  codicil,  I  give  and  bequeath  to  my  executors,  to  be  divided  by  them 
amons  such  Incorporated  rell^ouB.  benerolmt,  and  charitable  societies  of 
the  dty  of  New  York,  and  In  such  amounts,  as  shall  be  fixed  or  appointed 
by  them,  with  the  approval  of  my  friend,  the  Rev.  Sr.  William  R  Huntings 
ton.  If  living.  If,  for  any  reason,  any  legacy  or  legacies  left  by  my  will  or 
by  any  codicil,  either  pecuniary  or  residuary,  shall  lapse  or  fall,  or  fmr  any 
cause  not  take  efTect,  either  in  whole  or  in  part,  I  give  and  bequeath  the 
amount  which  shall  lapse,  fail,  cat  not  take  efltect  abiiolnt^  to  the  persons 
named  as  my  ezecntora.  In  tbe  use  of  the  samo  I  am  aatlKQed  that  they  will 
follow  wtmt  they  believe  to  be  my  wishes.  I  Impose  upon  them,  howevei*. 
no  condition,  leaving  the  game  to  them  personally  and  absolute^,  and  wlUi- 
ont  any  limitation  or  restriction." 

By  the  second  codicil  the  testatrix  made  certain  bequestB  l!o 
corporationB  and  others,  and  repeated  the  proTisions  above  quoted. 
The  first  and  third  codicils  have  no  bearing  upon  the  questions  in- 
rolred.  It  is  now  claimed  npon  this  appeal  that  the  residnaiy 
clause  contained  in  the  will  and  the  second  codicil,  as  f<dlows:  "The 
rest,  residue,  and  r^ainder  of  my  estate,  not  disposed  of  by  my 
will  or  by  any  codicil,  I  give  and  bequeath  to  my  executors,  to  be 
divided  by  them  among  such  incorporated,  religious,  benevolent, 
and  charitable  societies  of  the  city  of  New  York,  and  in  such 
amounts,  as  shall  be  fixed  or  appointed  by  them,  with  the  ap- 
proval of  my  friend,  the  Bev.  Dr.  William  B.  Huntington,  if  living," 
— ^ia  void  because  of  uncertainty.  The  learned  court  below  sus- 
tained this  provision  of  the  will  upon  the  authority  of  Power  v. 
Gassidy,  79  N.  Y.  602.  In  the  case  cited,  the  testator  gave  one- 
third  of  the  rest,  residue,  and  remainder  of  the  estate,  both  real  and 
personal,  to  his  executors,  to  be  divided  by  them  among  such  Bo- 
man  Catholic  charities,  institutions,  schools,  and  churches  of  the 
city  of  New  York  as  a  majority  of  them  should  decide,  and  in  such 
proportions  a»  th^  mifi^t  think  proper.  This  bequest  was  held 
to  be  valid,  because  the  beneficiaries  were  either  named,  or  capable 
of  being  ascertained  within  the  rules  ot  law  which  are  applicable 
to  such  cases;  and  that  the  trusts  were  of  such  a  nature  that  a 
court  of  equity  could  direct  their  execution.  It  is  to  be  observed 
that  the  bequ^  in  the  will  cited  was  sustained  upon  the  distinct 
ground  that  it  was  evidently  intended  to  apply  to  incorporated 
bodies  having  a  distinct  denominational  character,  which  was  ex- 
pressed without  ambiguity  or  uncertainty;  and  it  was,  as  already 
stated,  for  this  reason  that  the  devise  was  upheld.  In  the  case  of 
F^chfurd  t.  Thompson,  96  N.  T.  76,  a  devise  to  executors,  in  and 
upon  trust  to  distribute  to  and  among  such  incorporated  societies, 
organized  tmder  the  laws  of  the  state  of  New  York  or  the  state  of 
Maryland,  having  lawful  authority  to  receive  and  hold  funds  upon 
permanent  trusts  for  charitable  and  educational  uses,  as  the  ex- 
ecutors should  select  for  that  purpose,  and  in  such  several  sums 
as  they,  the  executors,  should  determine,  was  held  to  be  void  be- 
cause (rf  indefiniteness;  and  the  case  was  distinguished  from  that 
of  Power  T.  Cassidy,  because  in  the  latter  case  the  class  of  benefit 
dories  was  apeclalfy  designated,  and  confined  to  the  limits  of  a  sin- 
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gle  city  and  of  a  single  rdigions  denomination^  k>  thAt  each  one 

could  be  readily  ascertained,  and  each  had  an  inherent  right  to 
apply  to  the  court  to  sustain  and  enforce  the  bequest  made.  In  the 
case  at  bar  there  are  no  such  limitations;  the  only  restiictious  being 
that  the  society  shoold  be  incorporated,  and  of  the  city  of  New  York. 
It  might  be  religious,  benerolent,  or  charitable,  or  all  three  combined ; 
but  it  is  not  restricted  to  any  denomination,  or  any  form  of  incorpo- 
ration. Benevolent  societies  are  exceedingly  varied  and  diverse  in 
their  purposes  and  method  of  o^anization;  and  It  is  impossible  to 
say,  in  the  case  at  bar,  whether  the  varions  baievolmt  societies, 
under  the  head  of  benevolent  orders,  which  are  incorporated  in 
this  state,  are  to  be  included  within  the  provisions  of  tiiis  will  or 
not.  It  is  restricted  to  no  religious  denomination,  so  that  a  test 
may  be  applied  based  upon  religious  faith,  nor  to  societies  incorpo- 
rated under  any  partlcidar  or  general  law.  But  all  religious,  ben- 
evolent, and  charitable  societies,  no  matter  what  their  origin  or  their 
methods  of  procedure,  so  long  as  tiiey  embrace  the  religious,  benevo- 
lent, or  charitaMe  features,  apparently  come  within  the  terms  of 
the  clause  in  question.  This,  undoubtedly,  is  the  making  of  an  in- 
deHnite  bequest,  such  as  was  condoned  in  the  case  of  Prichard  v. 
Thompson,  and  which  distinguishes  the  case  at  bar  very  materially 
from  the  case  of  Power  v.  Cassidy,  in  which  the  power  of  selection 
was  restricted  and  confined  to  the  benevolent  and  educational  in- 
corporations of  a  single  denomination.  And  we  do  not  think,  upon 
an  examination  of  the  subsequent  adjudications,  that  there  has 
been  any  tendency  in  the  courts  to  extend  the  extreme  rule  laid 
down  in  the  case  of  Power  t.  Cassidy.  It  seems  to  us,  therefore, 
that  the  clause  In  question  is  repugnant  to  the  statute  in  that 
it  has  no  such  well  defined  and  ascertained  beneficiaries  that  it 
can  be  enforced  by  a  court  of  equity. 

It  is  also  ui^ed  that  the  clause  in  the  will  which  provides  that 
"if  by  reason  of  want  of  incorporation,  or  for  any  other  cause 
whatsoever,  any  society  or  ins^tution  named  in  my  will  or  in 
any  codicil  shall  be  unable  to  take  the  legacy  intended  for  it,  I 
give  and  bequeath  such  legacy  absolutely  to  the  person  who  shall 
be  president  of  such  institution  or  society,  if  It  has  a  president, 
and,  if  not,  to  the  person  who  shall  be  Its  treaauPH,  if  it  has  a  troaa- 
urer,  and,  if  not,  to  the  person  who  shall  be  its  chief  raecutive 
officer,  to  be  by  him  applied  to  the  uses  and  purposes  of  such, 
institution  or  society,"  is  illegal  and  void.  This  provision  seems 
to  be  in  contravention  of  the  statute.  Although  the  word  "ab- 
solutely" is  used  in  connection  with  the  bequest,  it  is  evident 
that  the  bequest  ia  impressed  with  a  trust,  and  that  it  is  not 
restricted  by  the  limitation  required  by  the  statute  In  order 
that  it  might  be  held  valid.  There  was  an  attempt  to  bequeatb 
to  certain  individuals  in  trust  for  the  purpose  of  application  to 
the  uses  of  institutions  or  societies  which  could  not  take  under 
the  will.  This  form  of  bequest  is  expressly  condemned  in  the 
case  of  O'Hara  v.  Dudley,  95  N.  Y.  493,  and  also  in  the  case 
of  Cottman  v.  Grace,  112  Y.  299,  19  N.  £.  839.  In  the 
case  of  O'Hara  v.  Dudley,  it  waa  expi^esaly  held  that  a  bequest 
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to  an  indiTidoal  for  the  benefit  of  those  incapable  of  taking  1b  a 
fiaad  npon  the  law,  and  cannot  be  sustained.  The  provision  of 
will  under  consideration  was  clearly  of  this  character,  and 
therefore  c<»nes  within  the  role  above  Ifdd  down. 

The  legacies  to  three  corporations,  which  were  upheld,  are  also 
attained  npon  this  appeal  upon  the  ground  that  they  came  within 
tiie  {mdiibition  in  reapect  to  time  contained  in  chapter  319  of  the 
iAWB  of  184S.>  One  of  these  eorporaticnifl  was  organised  under 
such  laws,  and  in  the  others  their  charters  had  a  provision  to 
the  effect  that  the  respective  corporations  should  be  subject  to  all 
proTisions  of  law  In  relation  to  devises  by  will  In  the  case  of 
Kerr  v.  Dougherty,  79  N.  T.  327,  and  Stephenson  v.  Short,  92  N.  Y. 
443,  it  was  held  that  such  general  proviBlons  In  the  charter  made 
the  corporation  subject  to  the  limitations  of  the  act  of  1848.  The 
legacies  to  these  societies  would  seem,  therefore,  to  be  void. 

The  remaining  provision  of  the  wiU  and  codicil  which  is  objected 
to  is  to  the  following  ^Vect: 

"If,  for  any  reason,  any  legacy  or  legacies  left  by  my  will  or  by  any  codi- 
cil, either  pecuniary  or  residuary,  shall  lapse  or  fall,  or  for  any  cause  not 
take  ^Eect,  ^ttxer  In  whole  w  In  part,  I  gXve  and  bequeath  the  amount  which 
sliall  l^Me^  fail,  or  not  take  effect  ataolntely  to  the  persons  named  aa  my 
executors.  In  the  use  of  the  same  I  am  satisfied  that  they  will  follow  what 
they  believe  to  be  my  wishes.  I  Impose  upon  them,  bowerer.  no  conditions, 
teavlnff  tiie  same  to  tbem  pmomdly  and  absolutely,  and  without  limitation 
or  reatrlctlDn." 

T^iis  clause  is  attacked  upon  the  ground  that  it  creates  a  trust, 
and  comes  within  the  condemnation  of  the  case  which  Is  sometimes 
improperly  entitled  In  re  CVHara,  but  which  ought  to  be  entitled 
O^ara  v.  Dudley,  because  the  (pinion  relates  almost  entirely  to 
the  questions  which  were  presented  hy  the  case  of  O'Hara  v.  Dud- 
ley, and  not  to  those  which  were  presented  in  Re  O'Hara;  the 
case  of  O'Hara  v.  Dodl^^  being  an  action  In  equity  to  set  aside 
and  annul  the  residuary  devise  and  bequest,  or  to  establish  a 
trust,  which,  failing  as  to  the  intended  beneficiary,  should  result 
to  those  who  would  otherwise  have  taJcen  by  descent  or  distribu- 
tion,-— an  action  of  an  entirely  different  character  from  the  one 
at  bar,  which  is  brought  for  the  construction  of  the  will,  which 
construction  must  be  determined  by  the  contents  of  the  will  itself, 
and  cannot  be  affected  by  extrinsic  evidence.  That  such  was  the 
character  of  the  discussion  In  O'Hara  v.  Dudley  is  expressly  as- 
serted in  Be  Kelemen,  126  K.  Y.  73-79, 26  £.  968,  where  the  court 
say  that  in  the  O'Hara  Case  there  was  never  any  question  of  con- 
struction at  all;  that  the  opinion  was  based  upon  a  bill  filed 
claiming  that  the  demise  and  bequest  in  the  hands  of  the  legatees 
was  the  product  of  a  fraud  upon  the  executrix  and  upon  the  law> 
and  seeking  relief  against  that  fraud.  The  case  of  O'Hara  v.  Dud- 
ley Is  no  authority  whatever  upon  the  question  as  to  the  construc- 
tion of  the  wilL    This  was  expressly  held  in  Be  Kelemen,  supra; 

*  Laws  1848,  c  319,  {  6,  provides  that  no  devise  or  bequest  to  a  charitable  so- 
ciety "shall  be  valid  In  any  will  wfal<^  shall  not  have  been  made  and  oecnted 
at  least  two  oHnitbs  before  tba  deatiL  oS  teatabv." 
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the  dlBtinction,  according  to  tUe  latter  opinion,  beii^  manifest  and 
requiring  no  explanation,  altliougli  it  reqaires  a  Tery  close  examina- 
tion of  the  case  of  O'Hara  t.  Dudley  to  perceive  the  distinction 
pointed  out  in  Be  Kdemen.  Upon  an  examination  of  the  mlM 
laid  down  in  this  latter  case,  we  are  unable  to  distinguish  that  case 
from  the  one  at  bar.  In  fact,  it  appeared  in  that  case  that  the 
codicil  was  executed  because  the  testatrix  had  been  advised  that 
there  were  doubts  in  regard  to  the  validity  of  certain  bequests  for 
charitable  purposes.    The  language  of  the  codicil  was  as  foUows: 

"Doubts  having  arisen  as  to  the  validity  of  the  bequests  mnde  for  char- 
itable puriKMes  In  my  said  will,  I  hereby  modify  satd  will,  dated  February 
18,  18^,  by  making  my  friend  Townsend  Waddell  my  residuary  legatee  and 
devisee,  and  hereby  request  him  to  carry  Into  effect  my  wishes  with  respect 
th^eto;  but  this  is  not  to  be  construed  Into  an  absolute  direction  on  my  part, 
but  merely  my  desire." 

And  it  was  hdd  that  it  was  very  evident  that  the  testatrix 
did  not  intend  to  die  intestate  as  to  any  part  of  her  estate;  and 
having  by  her  will  given  legaci^  to  four  charitable  institutions, 
and  to  one  of  them  her  residuary  estate,  the  purpose  of  the  codicil 
was  to  carry  that  residue  certainly  and  absolutely  to  an  individual 
legatee,  leaving  him  in  that  event  to  deal  with  the  charities  as  he 
pleased.    The  court  say: 

"It  Is  true  that  the  expression  of  a  wish  or  derire  may  sometimes  serve  to 
found  a  trust  or  effect  a  charge,  but  such  expressions  are  by  no  means  con- 
clusive. We  must  still  examine  the  will  to  discover  the  testamentary  Inten- 
tion. In  the  present  case  the  testatrix  expressly  guards  against  a  mletaken 
interpretation.  She  soys  that  the  expression  of  her  wish  Is  not  to  be  con- 
strued as  an  absolute  direction,  by  which  she  evidently  means  that,  while 
she  dedres  that  her  residuary  legatee  shall  deal  with  the  charities  as  she 
would  have  been  glad  to,  yet  she  does  not  mean  to  fettw  his  ownership  or 
quality  his  right.  She  leaves  him  absolute  ovm&r,  and  free  to  do  as  he 
cho(»es.  She  puts  him  under  no  obligation,  legal  or  equitable,  but  contents 
herself  with  the  bare  expression  of  a  wish  which  ^e  hopes  will  Influence  his 
free  agency;  and  so  the  bequest  was  absolute  and  therefbre  valid  on  the 
face  of  the  wUl." 

Certainly  the  language  of  the  will  In  the  case  cited  was  as  strong 
as  the  language  in  &e  case  at  bar,  and  it  is  as  apparent,  if  not  more 
so,  in  the  case  at  bar  that  it  was  the  intention  of  the  testatrix  to 
give  this  residuary  estate  absolutely  and  without  limitation  or 
restriction  to  her  executors  to  do  with  as  they  pleased;  so,  the 
bequest  was  absolute,  and  therefore  valid  on  the  face  of  the  will. 
She  puts  her  executors  under  no  obligation,  as  was  said  in  the 
Kelemen  Case,  but  contents  herself  with  the  statem^t  that  she 
is  satisfied,  or  believes,  that  they  will  follow  what  they  brieve 
to  be  hep  wishes.  The  language  does  not  even  contain  a  request, 
such  as  was  embraced  within  the  Kelemen  will,  but  is  a  mere  ex- 
pression of  opinion  in  respect  to  the  disposition  that  her  legatees 
would  make  of  the  money  which  was  bequeathed  to  them.  We 
think  that  it  is  impossible  under  such  circumstances  to  spell  out 
a  trust,  and  that  the  provision  is  in  entire  harmony  with  the  idea 
that  the  testatrix  intended  to  give  this  residuary  estate  absolutely 
to  her  legatees  without  restrictton  or  limitation,  although  she  might 
desire  that  such  residuary  legatees  should  deal  with,  the  dutr- 
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ides  as  she  would  have  been  glad  to  do.  We  are  unable  to  dis- 
tinguish this  case  from  the  case  In  re  Eelemen,  above  cited,  and 
think  that  the  clanse  in  question  is  valid.  The  judgment  appealed 
from  should  be  modified  in  accordance  with  the  views  expressed 
in  this  c^inion,  with  costs  to  all  partira  appeariniE^  to  be  paid  out 
of  the  estate.    AH  concur. 


1 77  Hun,  159.) 

PBOPLE  T.  ST.  NICHOLAS  BANK. 
In  re  LATHROP  et  aL 
(Supreme  Court,  Cteneral  Term,  First  Department   April  13.  1804.) 

1.  Banks  and  Banking— D epos [ts—Wiibs  Title  Vests. 

Where  checks  are  deposited  In  bank  In  the  usiul  course  of  business,  and 
credit  tbetefOT  Is  given  In  the  deposlt<Hr*8  pass  book,  the  title  to  such  checks 
Tests  In  the  bank,  and  the  depodtor  cannot  reoovor  them  on  the  ground 
that  the  bank  was  insolvent  at  Uie  time  of  the  deposit  without  showlnfi; 
that  the  officers  of  the  bank  knew  of  its  Insolvency,  and  received  the  de- 
posits fraudulently. 

2.  Sair — C3HECK8— Effect  op  Certification. 

The  certiflcatlon  of  a  check  by  a  bonk  la.  In  effect,  merely  an  acceptance, 
and  creates  no  trust  In  favor  of  the  bolder  of  the  check,  and  gives  no  lien 
on  any  particular  portion  of  the  assets  of  the  bank. 
8b  Same— Deposit  fok  Specific  Pukposb. 

Drawing  checks  on  a  bank  at  the  time  of  makluK  a  deposit  therein,  some 
of  which  checks  are  certified,  does  not  make  the  deposit  a  special  fond  to 
meet  such  (^lecks,  In  the  abs«ice  of  a  special  agreement  to  that  effect 

4.  Samb— RuLBB  or  Clearino  HonsB. 

The  rules  of  a  clearing  house  do  not  affect  the  relations  between  the 
payee  of  a  check  presented  for  payment  throng^  the  clearing  house  and  the 
bonk  on  which  the  check  is  drawn, 

5.  BBOBITSBS— RlQHT  TO  APPEAL. 

A  recelTer  is  "a  party  aggrieved"  (Code  Civ.  Pi-oc.  S  121t4)  by  iiii  Dr^lt-r 
directing  him  to  pay  oat  moneys  In  his  hands  to  claimants  thereof,  and 
may  thoefore  appesl.   Van  Bnmt,  P,  J.,  dissenting. 

Appeal  from  special  tenn,  New  Yorlc  county. 

Petition  by  Levi  C.  Lathrop  and  others,  composing  the  firm  of 
Idithrop,  Smith  &  Oliphant,  for  an  order  directing  Hugh  J.  Grant, 
OS  temporary  receiver  of  the  St.  Nicholas  Bank,  to  return  to  peti- 
tioners certain  checks  deposited  in  said  bank,  or  the  proceeds  thereof. 
From  an  order  granting  the  petition  in  part,  and  denying  it  in  part, 
both  the  receiver  and  the  petitionenn  appeaL  Reversed  in  part, 
and  affirmed  in  part 

The  petition  upon  whldi  the  order  Is  founded  recites  that  tlie  petitioners, 
who  are  bankers  and  brv^rs,  for  some  years  bad  an  acconnt  with  the  St 
Nichtdas  Bank,  and  that  on  the  morning  of  December  20,  180S,  they  had 
on  deposit  to  their  credit  in  such  bank  $279,255.82;  that  on  that  day  they 
delivered  to  the  bank  in  checks,  for  depoelt  to  the  credit  of  their  account 
the  sum  of  $86,321.40,  and  on  the  sniue  day  drew  for  presentation  to  said 
bank,  for  payment  or  certification,  checks  to  the  amount  of  ¥86,200.80,  the 
certified  checks  alone  amounting  to  $74,741.80;  that  the  St  Nicholas  Bank 
did  not  open  Its  doors  for  business  on  the  2l8t  day  of  December,  1893,  though 
It  sent  to  the  clearing  bouse  for  collection  all  the  cSiecks  deposited  by  the 
petltioitwst  and  the  checks  drawn  against  the  deposits  of  the  petltlonan, 
litclading  rartifled  and  uncertlfled,  were  soit  by  the  holders  thereof  through 
their  tMSiks  to  the  dsarlng  bouse,  the  Intent  being  on  the  part  of  tbo  St 
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Nlcholaa  Bank  and  of  the  other  banks  holcUng  checks  of  tibe  peUtionen  that 
the  checks  deposited  hy  the  other  several  banks  Bboukl  be  paid  by  the 
checks  bekingiDjE  to  the  petltioneni,  drawn  by  other  parties  on  other  banks, 
and  dellr«%d  by  petitioners  to  the  St  Nlctacdas  Bank,  and  by  that  bank  to  the 
elearlng  house,  for  that  specific  purpose,  the  effect  of  which  would  and  abonid 
have  been  a  mutual  exchange,  satisfaction,  and  settiement  of  obdi^ttons; 
that  is,  the  checks  would  have  been  cleared,  and  the  checks  drawn  by  the 
petitioners  on  said  bank  to  the  order  of  other  parties,  and  deposited  by  them 
In  their  various  banks  for  collection,  would  have  been  paid  by  the  chedu 
of  still  other  parties,  to  the  order  of  the  petltionov,  which  the  St.  Nicholas 
Bank  had  sent  to  the  clearing  house  for  that  purpose  before  the  saperla- 
tendent  of  banks  hod  elteed  the  doors  and  taken  possession  of  said  bank. 
The  petitions  allege  that  the  checks  refwred  to  w&:e  their  property,  de- 
liver^ to  the  bank  In  tnurt  for  tiie  specific  performance  of  the  above  tniat. 
But  the  petitioners  show  that  Instead  of  such  exchanges,  satisfaction,  and 
settlement  of  said  respective  classes  of  checks  being  permitted,  as  the  peti- 
tioners are  Informed  and  believe,  an  Individual  member  of  the  clearing 
bouse,  without  law  or  right  or  the  authoril7  of  his  associates,  at  the  time 
wrongfully  interposed  and  prevented  the  performance  of  said  act  and  trust, 
and  took  and  received  said  checks  from  the  clearing  house  In  the  GnUa.tln 
National  Bank,  In  trust  tor  the  8up«rlntend«it  of  banks,  and,  as  the  petition- 
's are  Infwmed  and  believe,  delivered  the  checks  to  tiie  temporary  re- 
ceiver of  said  bank,  without  the  authority  or  consent  of  petitioners,  mad 
against  their  written  protest  to  the  Gallatin  National  Bank,  forbidding  It  to 
so  deliver  said  checks,  and  requiring  It  to  hold  and  apply  said  che<^  fbr 
the  specific  purpose  for  which  they  were  so  deposited.  The  petitioners  fur- 
tlier  show  that  the  clearing  house  thus  wrongfully  refused  to  effect  the  ex- 
changes of  the  said  SL  Nictiolas  Bank  on  that  day,  which  exchanges,  tiie  pe- 
titioners are  Informed  and  believe,  showed  a  credit  In  faror  of  said  bank  In 
the  Bom  of  over  foO,000,  and  that  tiie  bank  was  wrongfully  dosed  on  the  morn- 
ing of  December  21,  18^,  pending  nomination,  and  forbidden  to  transact 
business,  by  order  of  Gharlra  M.  Preston,  snp^ntendent  of  banks,  of  which 
action  neither  any  officer  of  said  bank  nor  either  of  the  petitioners  had  not!<*e 
befwehnnd.  The  checks  that  were  certified  as  above  are  all  now  In  posseseton 
of  the  petitioners.  They  either  retained  the  possession  of  all  such  checks, 
or  took  them  up  for  full  value  from  the  pers<ms  to  whom  they  -had  delivered 
tb^m.  The  afftdavlt  In  support  of  this  petition  states  "that  nelUier  said  ex- 
amine nor  said  superintendent  of  banks  at  any  time  announced  to  the  public, 
or  to  any  deposltw.  sliar^lder,  directw,  offloer,  or  mployfi  of  said  bank, 
his  purpose,  at  any  time  preceding  the  21st  day  of  December,  1893,  of  closing 
said  bank;  nor  did  either  said  examiner  or  superintendent  announce  to  any 
sucti  person,  or  to  deponent  or  deponrat^s  Ann,  that  he  would  close  said 
bank  before  the  morning  of  December  21.  18U3,  or  that  the  capltnj  of  said 
bank  was  In  any  way  supposed  or  alleged  to  he  Impaired,  or  of  any  otli^ 
condition  of  said  bank  other  than  that  of  entire  solvency,  and  that  the  bank 
would  resume  and  continue  business  on  the  21st  day  of  Decemb^,  1893, 
and  thereafter  unlntwruptedly,  as  It  bad  hitherto  done,  and  In  the  nsual 
course  of  buslnehb;"  that,  .misled  by  such  cmduct  and  silence  on  th«  part  of 
the  superintendent  of  banks  and  the  examiner,  the  petitioners  made  the 
large  deposits  of  money  stated.  By  the  answering  affidavit,  It  Is  shown  that 
$478,725.88,  oonristlng  of  all  the  chedcs,  drafts,  and  notes  which  the  SL 
Nicholas  Bank  had  on  hand,  were  sent  In  the  usual  course  of  business  to 
the  clearing  house  for  collection;  that  deposits  were  received  on  the  20th 
by  the  bank,  and  checks  certified  In  the  same  manner  as  it  had  been  the  cus- 
tom to  do  ever  since  the  organization  of  the  bank.  The  relief  asked  was 
that  ail  deposits  of  checks  made  by  the  petition's  on  December  20th.  or 
the  proceeds  thereof,  be  returned,  or  that  the  receiver  be  directed  to  pay 
Checks,  certified  and  unctified,  which  had  been  drawn  by  the  petitioners  on 
said  day.  was  accorded  to  the  extent  of  directing  that  the  receiver 

pay  the  amount  of  checks  certified  on  the  20th,  and  whl^  were  presented 
to  the  clearing  house  on  the  21st,  and  denied  as  to  the  uncertified  checks. 
From  such  denial  the  petitioners  appeal,  and  from  so  much  of  the  order  as 
directs  payment  of  the  amount  of  certified  chetto  the  rvcetTsr  wpeal>> 
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Argned  before  VAN  BBUNT,  P.  J.,  and  O^BIEK  and  FOUUBTT, 
JJ. 

Frank  J.  Mather,  for  petitiooera. 
JoluL  M.  Bowera,  for  receiver. 

O'BRIEN,  J.  The  petitioners  claim  thai;  npon  the  facts,  the 
bank  derived  no  legal  title  to  any  of  the  depOBits  of  December  20, 
1893,  and  that  neither  the  checks  nor  their  proceeds  ever  became 
the  property  of  the  bank.  We  think  the  reasoning  In  the  opinion 
of  the  court  below  disposes  of  this  contention.    As  therein  said: 

*T?here  can  be  no  donbt  that  the  checks  deiwslted  by  the  petitioners  on 
the  20th  day  of  December,  1893,  became  the  property  of  the  bank.  Credit 
■wus  siveD  therefor  In  the  petitioners'  poas  book,  and  therenpon  the  relation 
of  debtor  and  credltcu*  arose  wlt^  regard  to  the  sum  so  credited.  Nor  can 
there  be  any  doubt  as  to  the  ration  of  the  parties  with  regard  to  corttOcar 
tlons  made  t7  tbe  bank  upon  the  same  dny.  The  legal  effect  of  such  certlflcn- 
tlona  was  to  transfer  the  obligation  of  payment  to  the  bank.  The  latter 
ttam  tiecame  debtor  to  the  holders  of  tiie  diedca,  and  its  debt  to  the  depositors 
was  correspondingly  reduced.  It  la  also  tnie  tliat  these  eertlflcatk>ns  created  a 
legal  obligation  upon  the  part  of  the  bank,  without  regard  to  tba  state  of 
the  deposltxM'  account* 

This  ia  a  correct  statement  ol  the  legal  relations  of  the  partlea, 

and  there  is  nothing  in  the  case  referred  to  by  respondents  of  Cragie 
T.  Hadley,  &9  Y.  131,  which  In  any  way  destroys  its  accuracy. 
In  that  case,  as  shown  by  the  opinion,  the  drafts,  for  the  proceeds 
of  which  the  action  was  brought,  were  deposited  with  the  bank  be- 
tween 2  and  3  o'clock  in  the  afternoon  of  April  13,  1882,  and  were 
credited  in  the  plaintifTa  pass  book  and  on  the  bcKdca  of  the  bank 
to  their  aca>imt  "The  bank  closed  its  doors  at  the  uaoal  hour  on 
that  day,  and  never  opened  them  afterwards.  It  tamed  out  that 
the  bank  was  irretrievably  insolvent,  owing  debts  to  the  amount 
of  $1,300,000,  with  assets  not  exceeding  in  value  40  per  cent  of  its 
debts,  and  had  been  so  insolvent  for  months  before  its  failure,  of 
which  fact  the  president  had  fuU  knowledge,  and  presumabty  its 
other  ofBcers  and  agents."  Upon  these  facts,  and  while  recognizing 
the  general  doctrine  "that  upon  a  deposit  being  made  by  a  customer 
in  a  bank,  in  the  ordinaiy  course  of  business,  of  money  or  of  drafts 
or  checks  received  and  credited  as  money,  the  title  to  the  money 
or  to  the  drafts  or  checks  is  immediately  vested  In,  and  becomes  the 
properf7  of,  the  bank,"  the  opinion  says: 

"The  farther  mle  tliat  one  who  has  been  Induced  to  part  with  hla  property 
the  flraud  of  another,  under  the  guise  of  a  contract,  may,  upon  discoTcry 
of  the  fraud,  rcsdod  the  contract,  and  reclaim  the  property,  nnleaa  It  has 
come  to  the  powesalon  of  a  bona  fide  bolder,  is  equally  wdl  settled." 

And  upon  the  ground  of  fraud  on  the  part  of  the  bank  in  re- 
ceiving, under  the  circumstances,  the  deposit,  it  was  held  that  the 
depositor  was  entitled  to  rescind  the  contract  which  was  implied 
from  the  deposit,  and  to  reclaim  the  property  which  the  bank  had 
obtained  1^  fraud. 

Here  not  a  single  fftet  Is  presented  to  support  the  charge  of  in- 
solvency, or  to  show  that  the  officers  had  knowledge  that  the  bank 
was  insolvent;  the  only  fiict  in  this  connection  being  that  the  snper- 
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Intendent  of  banks  closed  this  bank  od  the  moniing  of  the  20th  of 
December,  1893.  While  such  action  of  the  superintendent  may 
have  been  perfectly  proper,  from  this  circumstance  no  inference  can 
be  drawn  of-  knowledge  of  the  bankrupt  condition  of  the  insHtntlon 
on  the  part  of  the  officers,  which  would  make  it  a  fraud  for  them 
to  receive  the  deposits.  And  the  case  relied  upon  of  Cragie  v. 
Hadley,  supra  (as  well  as  other  cases  that  might  be  cited,  wherein 
the  reclamation  of  checks  or  drafts  deposited  shortly  prior  to  the 
failure  of  a  banking  situation  has  been  sustained),  is  placed  on  the 
ground  of  fraud  on  the  part  of  the  bank  in  receiving  deposits  after 
its  insolvency  was  known  to  its  officers.  It  may  transpire  that 
on  December  20th  this  bank  had  sufficient  assets  to  meet  ite  de- 
posits, and  that  there  was  merely  an  impairment  of  capital,  which, 
while  requiring  the  intervention  of  the  state  and  the  initiation  of 
proceedings  to  wind  np  the  bank,  would  not  necessarily  constitute 
the  kind  of  fraud  which  the  courts  say  justifies  the  reclamation  of 
deposits.  A  general  allegation  that  the  debts  and  liabilities  of  the 
defendant  exceed  the  total  amount  of  the  assets  and  the  value  of 
all  its  property  by  over  $150,000  (taking  into  account  the  fact  that 
its  capital  stock  was  fSOO.OOO)  would  mean  simply  that  there  was 
an  impairment  of  its  capital  stock  to  the  extent  mentioned,  still 
leaving  a  surplus  of  |350,000  over  and  above  what  it  owed  to  its  de- 
positors. The  condition  of  the  bank,  whether  solvent  or  not,  is 
as  yet  undetermined,  the  present  receiver  being  but  a  temporary 
one,  and  the  Anal  judgment  not  having  as  yet  been  entered.  That 
no  fraud  was  attempted  is  apparent  from  the  conduct  of  the  bank 
and  its  officers  in  having  made  provision  to  meet  all  the  checks 
which  were  presented  on  the  21st  to  the  clearing  house  in  the  ordi- 
nary course  of  its  business,  and  without  having  up  to  that  time  been 
guilty  of  any  act  indicative  of  open  or  covert  insolvency.  WTiat 
facts  must  appear  to  justify  a  reclamation  of  a  deposit  when  onc^ 
made  has  been  many  times  stated.  Thus,  Railway  Ck>.  t.  Johnston, 
133  U.  S.  6G6  (headnote),  10  Sup.  Gt  390,  states: 

"Wben  a  bank  has  become  hopelessly  insolvent,  and  Its  president  knows 
that  it  is  so,  it  Is  a  fraud  to  receive  deposits  or  checks  from  an  Innocent 
depositor  Ignorant  of  Its  condition,  and  he  can  reclaim  them  or  their  pro- 


The  court  below,  as  shown  by  the  opinion,  did  not  base  its  order 
upon  this  theory,  but  thought  that  the  strict  legal  relations  of  the 
parties  were  affected  by  a  custom  in  regard  to  clearances,  by  force 
of  which  "there  waa  an  appropriation  of  these  checks  [of  depositors 
sent  by  the  bank  to  the  clearing  house]  to  the  payment  of  their  obli- 
gations maturing  that  day,  and  payable  through  the  clearing  hous«\ 
The  checks  and  the  certifications  were  to  offset  each  other," — and 
that  by  this  act  of  appropriation  the  creditor  obtained  an  equitable 
right  to  the  application  of  the  property,  which  was  not  to  be  afi'ected 
by  the  failure  of  the  clearing  house  to  apply  them  as  intended.  In 
this  we  think  the  learned  judge  fell  into  two  errors, — one,  in  basing 
the  right  of  recovery  upon  the  theory  of  the  misconduct  of  the  agent ; 
and,  again,  in  assuming  a  ciutom  of  which  there  is  no  evidence  in 


ceeds." 


Sup.  a  ] 


PEOPLE  V.  ST.  N1CHOF.AS  BAKE. 


ill 


the  papers,  and  of  which  we  think  there  is  no  existence  in  fact.  If 
the  right  to  an  equitable  lien  or  preference  ia  to  be  accorded  the 
petitioners  here,  it  cannot,  for  obrlons  reasons,  be  put  upon  the 
ground  of  agency,  but  must,  under  well-settled  equitable  principles, 
be  based  upon  the  theory  of  a  trust.  If  the  checks  which  the  bank 
received  from  its  depositors  on  December  20th,  and  sent  to  the  clear- 
ing house  on  the  2l8t,  constituted  a  trust  fund  for  the  purpose  of 
meeting  the  checks  certifled  on  the  20th,  then  the  receiver,  standing 
in  all  respects  in  the  bank's  stead,  would  have  the  same  duty  and 
obligation  of  cariying  out  the  trust, — duty  which  equity  could 
compel  him  to  perform.  'Ehat  deposits  may  be  specifd,  bo  as  to 
create  a  trust  or  an  appropriation  as  between  the  parties,  is  evident 
To  im>ve  that  requires  no  more  than  evidence  that  the  intention  and 
desire  were  communicated  by  the  depositor  to  the  bank,  and  that 
the  latter  agreed,  or  is  estopped  from  denying  that  it  agreed,  to 
ao  apply  the  deposits.  When  the  trust  or  special  deposit  is  found, 
upon  facts  snfflcient  legally  to  authorize  the  finding,  then  the  con- 
tract is  establishi'd,  and  effect  must  be  given  to  it.  Upon  such  an 
Inqniiy,  as  said  in  Straus  T.  Bank,  122  K.  T.  3^  25  N.  £.  372— 

"The  questioD  [Is]  whether  the  Tradesmen's  Bank  was  oititled  to  retain 
from  the  fund  [claimed  to  be  a  special  deposit]  the  amount  due  It  from  Dizw 
ta  depositor].  This  was  dependent  upon  the  nature  of  the  credit  to  Dtxon, 
and  the  character  in  ■which  the  bank  was  at  liberty  to  assume  that  the  deposit 
fumishinf^  the  credit  was  made.  As  a  rule,  a  deposit  made  in  a  bank  by  a 
person  on  general  account  becomes  Its  fund,  and  the  relation  between  the 
depositor  and  the  bank  Is  that  of  debtor  and  creditor;  and,  In  the  absence 
of  any  agreement  to  the  contrary,  the  bank  is  at  liberty  to  apply  the  money 
tipon  a  demand  due  it  from  the  depositor." 

In  People  v.  City  Bank  of  Rochester,  96  N.  Y.  32,  a  note  was  out- 
standing, and  petitioners,  wishing  to  anticipate  payment,  on  a  cer- 
tain day  informed  the  bank  tn  regard  to  ^e  note,  and  then  gave, 
and  the  bank  received,  their  check  for  the  amount  of  the  note, 
less  rebate  of  interest,  in  these  words: 

"Fay  to  our  note,  due  January  6th,  1883,  or  bear^,  $2,000. 


Danforth,  J.,  writing  the  opinion  therein,  says: 

"The  transaction  in  question  was  not  between  the  bank  and  Sartwell, 
Hough  &  Co.  [petitioners]  in  their  relation  of  debtor  and  creditor,  nor  of 
iHink  and  depositor.  The  object  of  the  latter  was  to  provide  a  food  for  the 
payment  of  the  specific  note,  and  the  engagement  of  the  former  was  to  ap- 
ply that  fund  to  that  payment  Llbby  v.  Hopkins,  104  U.  8.  80S;  In  re  Le 
Blanc,  14  Hun,  8,  75  N.  T.  S9S.  These  cases  stand  upon  the  ground  of  a 
specific  appropriation  of  a  particular  fund  for  the  payment  of  the  cl^m  there 
brought  In  question.  So  does  the  one  at  bar.  That  fact  Is  lacking  In  Peo- 
ple V.  Merchants'  &  Mechanics'  Bank,  78  N.  T.  269.  Here  the  checks  of  peti- 
tioners were  money  assets  In  the  hands  of  the  bank,  and  were  so  treated  by 
all  parties,  ^ey  were  d^vN'ed  to  It  with  explicit  directions  to  apply  the 
proceeds  on  payment  of  the  notes.  Their  directions  were  assented  to  by  the 
bank  officer.  It  assumed  a  duty,  and  the  receiver,  as  Its  representative.  Is 
bound  by  it.    The  checks  were  Impressed  with  a  trust" 

In  addition  to  th»e  cases,  many  others  could  be  cited  wherein 
the  distinction  is  clearly  pointed  out,  that  unless,  by  an  arrange- 
•ment  between  the  parties,  there  is  a  setting  apart  or  appropriating 
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of  particular  property,  or  a  fund  for  a  particular  purpose,  no  trust 
ia  pr«fl»t  u  between  a  banlc  and  ita  depoaltora,  the  ordinarr  re- 
lation between  whom  la  that  <rf  debtor  and  creditor;  it  being  nec- 
essary, to  constitute  a  trust,  that  there  should  be  a  specific  appro- 
priation ot  a  particular  fund  for  the  pajment  of  a  particular  claim. 
Libby  t.  Hoplcins,  104  U.  a  303;  People  v.  Merchants'  &  Mectian- 
ics'  Bank,  78  N.  Y.  269;  Cavin  v.  Gleason,  105  N.  Y.  256,  11  N.  E. 
504.  That  there  was  a  special  appropriation,  by  express  arrange- 
ment or  agreement  of  the  parties,  is  not  claimed;  but,  as  we  under- 
stand, it  is  insisted  that,  by  force  of  the  custom  governing  clear- 
ances, as  bearing  upon  the  payment  of  certified  checks,  there  waa 
created  an  appropriation  of  deposits  made  on  the  20th,  and  sent 
to  the  clearing  hooae  on  the  2lBt  for  the  specific  purpose  of  paying 
the  certified  diecka  of  the  20th.  We  are  no  longer  speaking  of  the 
right  to  a  return  of  the  deposits,  but  of  the  right  of  a  holder  of  a 
•check  certified  on  the  20th  to  claim  an  appropriation  or  settings 
aside  of  a  spediic  fond  by  the  bank,  out  of  "which  he  is  equitably 
<entitied  to  a  preference. 
As  -said  ia  Oocfee  v.  Bank,  S2  "S,  Y.  114: 

"The  certtflcatloii  of  a  diedE.  if  written  out,  would  cwtaln  a  statement  that 
Oie  drawer  faa4  ftmds  snffldent  to  meet  It  in  tbe  bank,  applicable  to  its  paj- 
ment,  and  an  afftcemoit  cm  behalf  of  tbe  bank  that  these  fonds  should  be  re- 
tained and  paid  v^on  the  cbedc  when  It  was  presented." 

And  as  said  by  Bapallo,  in  speaking  of  the  nature  of  the 
contract  tliat  a  bank  makes  on  certifying  checks  (Thompson  t. 
Bank,  82  N.  Y.«): 

"The  bank  has  given  a  ne^tlable  obligation  to  the  holder  of  the  check 
whidi  is  equivalent  to  a  certificate  of  deposit  If  the  holder  of  the  certified 
check  should  lose  It,  he  would  still  have  his  remedy  upon  It  against  the  bank, 
but  could  not  hare  recourse  a^tnst  tbe  drawer,  whose  funds  had  thus  been 
locked  up  or  transferred  to  tbe  credit  of  anotho:  party." 

Ttie  contract,  therefore,  that  a  bank  makes  when  it  certifies  a 
check,  is  in  effect  an  acceptance.  There  is  no  trust  relationship 
between  such  bank  and  the  holder  of  the  check,  nor  Is  the  bank 
bound  to  set  apart  from  its  other  funds  a  particular  sum  for  ita 
payment  Bank  t.  Leach,  52  N.  Y.  350;  Xynch  t.  Bank,  107  N.  Y. 
179,  13  N.  E.  776;  Bank  v.  Bingham,  118  N,  Y.  349,  23  N.  K  180. 
These  cases  are  authority  for  the  proposition  that  by  the  certifi- 
cation of  a  chedk,  or  the  issuance  of  a  certificate  of  deposit,  a  bank 
becomes  debtor  to  the  holder  of  such  check,  and  la  not  obliged  to 
aet  apart  ob^  portaon  at  its  esseta  aa  a  particular  fnnd  to  pay  such 
check. 

The  petitioners  here  not  claiming  to  hare  made  a  deposit  of 
checks  on  the  20fth  as  a  special  fund  to  pay  the  checks,  certified  or 
uncertified,  drawn  on  that  day,  but  having,  in  the  usual  and  ordi- 
nary way,  made  a  deposit,  and  having  drawn  checks,  some  of  which 
were  certified  and  some  not,  it  cannot  be  said  that  the  latter  were 
certified  or  drawn  against  the  amount  deposited  on  that  day,  be- 
cause such  statement  i«  unsupported  by  any  facts.  Nor  do  we 
think  that  the  transaction  of  makii^  Ihe  deposit  drawing  checks^ 
and  having  some  of  them  certified,  of  itaelf;  and  irrespective  at  any 
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■other  transactioDs,  considerationa,  or  agre^ents,  waa  a  contract, 
the  effect  of  whick  was  to  take  Hts  moneys  represented  by  the 
■clhficiks  80  certified  ont  of  the  property  of  the  buik,  as  well  as  oC 
the  depositor,  or  that,  under  any  principle  of  the  law  merchant, 
SQch  a  transfer  can  operate  as  an  assignment  over  (rf  the  deposits 
to  the  payees  of  the  certified  checks.  On  the  contrary,  there  was 
no  special  or  trust  relation,  upon  the  facts  appearing,  created  be- 
tween the  parties  as  the  result  of  the  deposit  and  the  drawing  of 
the  checks,  certified  or  uncertified,  because,  as  between  the  bank 
and  the  payees  of  the  certified  checlcs,  the  rotation  was  that  of 
debtor  and  creditor;  and  ba  said  in  O'Connor  v.  Bank,  124  N.  Y. 
331,  26  K.  £.  816,  respecting  "an  ordinary  uncwtifled  check  upon  a 
general  account  i** 

"It  la  nettber  a  lesal  nor  an  eouitable  auignment  of  any  part  <tf  tiie  earn 
atandiDg  to  the  credit  of  the  depositor,  and  confers  no  ri^t  upon  the  pore* 
that  be  can  enforce  against  the  bank.** 

In  the  case  of  Attorney  General  v.  Continental  Life  Ins.  Co.,  71 
N.  Y.  325,  where,  from  the  circumstances  under  which  the  check 
was  issned,  it  was  claimed  that  the  intent  was  to  transfer  and  as- 
flign  to  the  holder  a  like  amount  of  the  fund  on  deposit  in  a  trust 
company,  it  was  said: 

"The  petitions  waa  a  creditw  of  the  Insurance  conpony  up(«  a  claim  upon 
a  Ufe  policy.  When  she  received  the  check,  she  waa  a  creditor  still,  the 
cinim  not  having  been  paid,  but  only  liquidated.  When  the  company  failed, 
and  went  into  the  hands  of  a  receivM",  the  righta  of  all  the  credltora  to  all 
the  assets  became  fixed  by  statute,  and  the  petitioner,  not  haTing  acquired 
any  lien  upon  any  ot  the  assets,  occupies  the  position  of  a  general  creditor. 
The  necessary  delay  In  transmitting  the  check  for  hex  Indorsement,  and  In 
returning  it,  was  unfortunate,  because,  in  the  mean  time,  the  statute  had 
-M'Ised  the  assets,  and  prorlded  tor  their  distribution  among  all  the  credltora; 
and  both  precedent  and  reason  have  clearly  defined  and  well  estabUataed  the 
genoal  rale  to  be  applied,  and  coturts  ought  not  to  depart  from  It  to  meet 
a  particular  case  of  auppoaed  hardship."  , 

So  we  can  say  here,  the  act  of  the  clearing  hons^  or  one  of  its 
olficerB,  in  not  making  the  clearance,  was  unfortunate,  because,  be- 
fore the  mistake  could  be  rectified,  the  recelTer  toc^  possession  of 
the  assets  under  the  statute  for  all  the  creditors;  and,  no  legal 
or  equitable  right  to  a  preference  in  payment  being  made  out, 
the  general  rule  firmly  established  should^  be  adhered  to,  which 
secures  equality  of  payment  among  creditors. 

Thia  brings  ns  finally  to  a  consideration  of  the  effect  upon  the 
relations  between  the  parties  of  the  transmission  of  checks,  etc., 
by  the  bank  to  the  clearing  house,  and  of  the  relation  which  the 
holders  of  checks,  certified  or  uncertified,  bear  to  the  clearing 
house.  That  the  dealing  house  furnishes  but  a  convenient  method 
for  banks  of  making  their  collections  and  payments  as  between 
each  other,  and  that  an  outsider,  not  a  member  thereof,  is  not  to 
be  benefited  or  injured  by  the  action  of  such  banks  as  between 
themselves,  becomes  evident,  we  think,  upon  reflection.  As  clearly 
stated  by  the  appellants,  the  precise  nature  of  the  transactions  ttf 
the  clearing-  house  Is  this:  Take  the  case  of  the  intended 
action  of  the  St  Nicholas  Bank  on  the  morning  of  the  21st  day 
of  December,  1893.    It  sent  to  the  clearing  house  all  checks. 
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drafts,  and  other  obligatioDS  held  by  It  on  other  members  of  such 
clearing  house.  These  checks  were  accompanied  by  a  statement 
headed,  *'St  Nicholas  Bank,  Settling  Clerk's  Statement,  Dec.  21, 
189S."  It  contained  a  list  of  the  different  banks,  members  of 
the  clearing  house,  by  their  numbers.  Opposite  such  numbers  were 
the  names  of  the  banks,  and  stiU  opposite  the  names  of  the  banks 
was  the  entire  amount  of  all  checks  drawn  on  snch  particular  bank. 
Then  all  the  checks  held  by  the  other  banks,  members  of  the 
clearing-house  association,  on  the  St  Klcholas  Bank,  are  presented 
to  it  at  its  desk  in  the  clearing  house,  and  are  footed  up  by  its 
settling  clerk*  On  the  balance  being  thus  fixed,  if  a  debit  bal- 
ance, the  St  Nicholas  Bank  pays  the  same  in  cash;  if  a  credit  balance, 
it  receives  the  same  in  cash.  All  that  the  clearing  house  does 
is  to  distribute  these  payments  for  differences.  The  liability  of 
the  clearing  house,  if  any,  does  not  commence  till  these  differences 
are  settled  by  the  banks.  The  St.  Nicholas  Bank,  however,  on 
the  morning  of  the  2l8t  day  of  December,  1893,  was  bound  to 
offset  as  against  its  claims  on  ^e  other  banks  just  as  much  by  checks 
certified  by  or  drawn  by  it  days,  weeks,  or  months  previous  as  by 
checks  certified  by  it  or  checks  drawn  on  it  the  day  previous  It  is  Im- 
possible to  incorporate  into  this  clearing-house  business  any  ciutom 
which  inures  to  the  benefit  of  a  depositor,  and  permits  a  general 
belief  that  his  certifications  will  be  paid  by  the  bank  remitting  his 
deposits  to  the  clearing  house  the  next  morning,  for  the  express 
purpose  of  meeting  such  certified  checks.  It  is  also  impossible  to- 
incorporate  into  the  business  of  such  clearing  house  any  cnstoxn 
on  which  a  depositor  can  rely  that  his  deposits  will  be  remitted 
to  meet  in  the  clearing  house  the  next  morning  all  such  checks  as- 
he  may  draw  against  them,  whether  certified  or  uncertified.  The 
precise  custom  and  the  precise  knowledge  that  the  depositor  must 
have  is  that  the  banks  use  the  clearing  house  as  a  convenient 
method  of  making  their  own  collections  and  their  own  payments, 
and  that  they  do  not  send  the  deposits  of  one  day  against  the 
checks  of  the  same  day;  nor  do  they  send  specific  funds  to  meet 
specific  certifications;  that,  in  simple  truth,  they  send  in  all  their 
checks,  drafts,  and  obligations  of  every  kind,  and  offset  against 
the  same  all  other  checks  and  other  obligations  of  any  kind  at 
any  time  issued  by  them  or  properly  drawn  on  them,  and  which 
may  happen  to  be  presented  at  a  specified  date.  Had  there  been 
no  clearing  house,  the  St  Nicholas  Bank  would  have  collected  from 
each  of  the  banks  on  whom  checks  received  by  it  were  drawn,  by 
sending  to  such  banks  and  demanding  payment  thereof,  and  would 
likewise  have  paid  on  demand  all  other  banks  who  held  checks 
drawn  on  it,  whether  certified  or  uncertified.  Doubtless,  the  St 
Nicholas  Bank  would  have  effected  the  exchanges  itself  with  each 
of  the  other  banks  by  simply  paying  from  day  to  day  the  difference 
between  checks  held  by  the  respective  banks.  If,  for  the  conven- 
ience  of  these  banks,  they  all  meet  at  a  certain  place  and  hour, 
and  make  payments,  and  agree  upon  offsets,  it  cei-tainly  makes 
no  change  in  the  legal  status  of  the  transaction,  and  does  not 
cariy  rights  to  depositors  not  otherwise  belonging  to  them.   The  en- 
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tire  amoant  that  was  collected      the  enperintendent  of  banks, 

and  turned  over  to  the  temporary  receiver,  upon  the  checks  that 
were  sent  by  the  St  Nicholas  Bank  to  the  clearing  house  on  the 
morning  of  the  21st  day  of  December,  1893,  was  the  sum  of  f412,- 
928.79.  Why  should  this  be  used  up  in  fayor  of  certified  checks 
that  went  through  the  clearing  house  that  morning  alone?  Why 
should  it  not  be  applied  with  just  as  much  force  to  certified  checks 
of  the  19th  of  December,  1893,  or  certified  checks  of  the  9th  of  De- 
cember, 1893,  or  certified  checks  (tf  any  other  date  that  happened 
to  go  into  the  clearing  house  that  morning?  Why  should  it  not 
be  just  as  much  applied  to  uncertified  checks?  Why,  in  shorty 
if  the  court  should  give  any  preference  in  the  matter,  should  not 
that  preference  be  directed  to  carrying  through  the  transaction 
that  woidd  have  taken  place  at  the  clearing  house  on  that  morn- 
ing had  the  81  Nicholas  Bank  been  in  a  position  to  carry  on  its 
ordinary  business?  In  the  not  improbable  case  that  the  checks 
and  drafts  that  were  presented  against  the  St  Nicholas  Bank 
in  the  clearing  house  on  the  21st  day  of  December,  1893,  »ceeded 
the  checks  and  drafts  it  sent  there,  how  will  the  court  discriminate 
as  to  which  of  the  holders  of  such  checks  shall  be  paid?  In  short, 
the  moment  that  the  supposed  equity  created  by  the  assumed 
custom  is  permitted,  the  temporary  receiver  and  the  court  find 
themselyes  surrounded  by  a  maze  of  difQculties,  the  end  of  which 
cannot  be  foreseen.  But,  -whatever  the  custom  or  mannpr  of  deal- 
ing between  the  several  banks  and  the  clearing  house,  how  can 
this  be  said  to  affect  the  relations  of  a  particular  bank  to  the 
payees  of  checks  certified  by  It,  or  uncertified  and  drawn  upon  it? 
The  relation  between  the  bank  and  such  payees  is  one  con- 
trolled by  settled  principles  of  law.  It  can  matter  little  to  the 
latter  what  customs  prevailed  in  the  clearing  house,  nor  are  they 
in  any  way  interested  whether  the  bank  against  which  the  certified 
checks  held  by  them  are  drawn  makes  its  settlements  through  the 
clearing  house  or  by  messengers  sent  around  to  each  bank.  As 
said  in  Overman  t.  Bank,  30  N.  J.  Law,  61: 

•'[Where  there  is  no  claim]  that  the  association  called  the  'Clearing  HouBe* 
is  an  Institution  authorized  by  special  legislation,  or  any  authority  existing 
in  such  association  in  any  way  to  alter  or  modl^  the  law  mci-chant  in  regard 
to  che<^  or  commendal  paper,  each  association  cannot  be  held  to  have  power 
to  moke  usages  or  rules  to  bind  those  who  are  not  parties  to  its  organiza- 
tion. Its  usages  and  rules,  If  not  in  confiict  with  law,  may,  by  the  impUcar- 
tion  of  tacit  adoption  in  the  contracts  of  members,  bind  them  in  the  same 
way  that  a  geueral  usage  of  trade  may  bind  those  who  deal  with  reference 
to  it,  and  who  are  therefore  held  to  impliedly  adopt  It.  But  those  who  are 
not  bound  by  such  usages,  and  have  not  contracted  with  reference  to  them, 
have  no  right  to  avail  themselves  of  them  to  create  an  obligation  against 
those  who  are  parties  to  their  adoption,  and  bound  by  them  Inter  sese  only." 


And  we  agree  with  what  was  said  in  Merchants'  Nat  Bank  v. 
National  Bank,  189  Haas.  618,  2  N.  E.  80: 


"To  the  regulations  of  this  association,  the  cnstomers  of  the  bank  are  not 
parties,  and,  whatsoever  effect  is  to  be  given  to  them  as  between  the  banks, 
their  customers  are  not  la  a  situation  to  claim  the  ben^t  of  them,  nu-  me 
they  liable  to  be  Injuriously  afFected  them." 
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The  sending,  therefore,  as  a  matter  of  convenience,  of  diecks 
thi'ough  the  clearing  hons^  on  a  certain  day,  for  collection,  does  not, 
by  any  custom  known  to  us  or  established  by  tiie  moving  papers, 
affect  an  appropriation  of  such  checks  as  a  specific  fond  for  the 
payment  of  checks,  certified  or  uncertified,  drawn  by  the  bank's 
customers  on  the  bank's  costomera  <hi  the  previooB  day;  and  that 
checks  80  sent  are  for  the  purpose  of  collection,  and  not  of  appro- 
priation, becomes  evident  when  we  remember  that  it  is  entirely 
proper  and  right,  if  more  conveni^t,  for  the  bank  to  make  its  own 
collections  of  such  checks  oujtside  the  clearing  house,  and  throng 
its  own  agents. 

We  have  considered  this  subject  as  though  the  determination 
had  been  reached  in  an  action  after  a  trial,  and  the  discussion  into 
which  we  have  been  drawn,  and  the  difference  between  the  views 
which  we  entertain  and  those  held  by  the  learned  court  b^v,  as 
to  the  custom  prevailing  among  banL»  dealing  with  the  cteoring 
bouse,  will  show,  as  was  said  in  Be  North  IUv«r  Bank,  60  Hon,  91, 
14  N.  Y.  Snpp.  261,  that  '^e  practice  of  deciding  such  claims  upon 
summary  applications  is  not  to  be  encouraged,  but  the  claimant 
should  ordinarily  be  remitted  to  his  action  at  law.**  Considering 
the  amount  of  money  here  involved,  the  facts  upon  which  the  right 
to  the  relief  was  based,  the  al»ence  of  any  authoritative  decisi<Hi 
upon  the  question,  and  the  condition  of  the  receivership,  we  think 
it  would  have  been  a  proper  case  for  the  court  to  refuse  to  ^ter* 
tain  a  suiumaty  application,  and  remit  the  daimants  to  their  rem- 
edy by  action.  But  that  the  court  had  the  right  and  power  to  en- 
tertain the  application  was  decided  at  the  last  term  in  the  case  of 
People  V.  St.  Nicholas  Bank,  28  N.  Y.  Supp.  114.  It  was  therein 
held  that  a  temporary  receiver,  as  an  ofiicer  of  the  court,  had  a 
right,  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  to 
apply  from  time  to  time  to  the  court  for  instructions.  In  refer- 
rlng  in  thc^t  decision  to  the  court,  we  meant  not  simply  the  special 
term,  or  any  other  branch,  but  the  entire  court,  made  up  of  its 
various  branches,  including  the  general  term.  It  having  been  hdd, 
therefore,  that  the  receiver,  as  an  officer  of  the  court,  has  a  right 
to  apply  to  the  court  for  instructions,  the  discretion  which  is 
vested  in  the  special  term  can  also  be  exercised  by  the  general 
term  upon  the  receiver  taking  an  appeal.  Whether  he  would  be 
justified  in  taking  an  appeal  to  the  court  of  appeals  is  a  question 
for  that  court.  In  this  case  it  was  not  the  receiver  applying  to  the 
court  for  instructions,  but  depositors  who  have  brought  the  re- 
ceiver into  court  to  obtain  a  direction  that  he  pay  a  liurge  sum  to 
such  claimants  out  of  the  moneys  in  his  hands.  Under  such  cir^ 
cnmstances,  where  the  claimants,  and  not  the  receiver,  apply  for 
summary  relief,  and  this  is  granted,  notwithstanding  the  opposition 
of  the  receiver  and  the  interests  which  he  represents,  we  fail  to 
see  why  the  receiver  is  not,  within  the  meaning  of  section  1294  of 
the  Code,  a  party  aggrieved,  and  thus  baring  the  right  to  appeal  to 
the  general  term.  To  recapitulate,  we  think,  upon  the  undisputed 
facts,  that  the  application  diould  hare  been  in  all  respects  denied, 
for  the  reasons  (1)  that,  upon  the  petitionera  having  made  a 
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deposit,  it  became  the  property  of  the  bank,  and,  no  fraud  having 
been  shown,  snch  deposit  was  not  subject  to  reclamation;  (2)  that 
as  there  was  no  agreement  or  arrangement,  express  or  implied, 
that  such  deposit  fdioold  be  specifically  appropriated  or  applied  to 
the  payment  of  any  particular  check  or  claim,  there  was  no  trust 
relation  created  between  the  parties;  (3)  that,  with  respect  to 
certified  checks,  the  payees  thereof  acquired  no  special  lien  upon 
or  equitable  assignment  of  any  special  fund  or  particular  portion 
of  the  assets  of  the  bank;  (4)  that  any  portion  of  the  deposits  of 
December  20,  1893,  which  became  the  property  of  the  bank,  was 
not,  by  the  fact  of  its  beii^  transmitted  to  the  clearing  house  for 
collection,  appropriated  to  the  payment  of  checks  certified  on  the 
20th;  (5)  that  the  relation  between  the  payees  of  the  checks  and 
the  bank  is  controlled  by  mles  of  law,  and  not  by  any  supposed 
custom,  which  may  affect  the  members  of  the  clearing  house,  but 
to  which  such  payees  are  strangers.  The  order  appealed  from, 
therefore,  in  so  far  as  it  directed  the  receiver  to  pay  over  moneys, 
should  be  rerersed,  and  in  other  respects  affirmed,  with  costs. 

FOLLETT,  J.,  concurs. 

VAN  BRUNT,  P.  J.  Under  the  principles  declared  in  the  decision 
of  the  case  of  People  t.  St  Nicholas  Bank  (decided  at  the  last  term 
of  this  court)  28  N.  Y.  Bupp.  114, 1  am  unable  to  perceive  how  the  re- 
ceiver has  any  standing  in  this  court  as  an  apy)ellant.  In  that  case 
it  was  decided  that  the  receiver  was  not  trustee  for  the  creditors, 
bnt  was  the  mere  hand  of  the  court  to  execute  the  directions  and 
ob^  the  orders  given  to  him  by  the  court  The  receiver,  therefore, 
representing  nobody  bnt  the  court,  when  directed  by  an  order  of  the 
court  to  do  a  certain  thing,  is  certainly  not  aggrieved  by  such  an 
order;  and  the  provisions  of  section  1294  of  the  Code  which  regulate 
the  right  to  appeal  are  that  a  party  aggrieved  may  appeal,  and  no 
authority  to  appeal  is  given  to  anybody  else.  In  the  case  at  bar, 
*  however,  notwithstanding  this  position,  an  appeal  is  entertained  up- 
on the  part  of  a  receiver,  representing,  as  above  stated,  nobody  but 
the  court, — in  fact,  the  hand  appealing  against  the  directions  of  the 
brain.  It  is  apparent  that  if  the  receiver — the  hand — had  not 
taken  the  unwarrantable  liberty  of  disputing  the  directions  of  the 
brain,  according  to  the  result  of  the  opinions  in  this  case,  over 
$130,000  would  have  been  misappropriated,  because  of  the  enter- 
tainment by  the  court  of  applications  for  the  disposition  of  prop- 
erty in  the  receiver's  hands  in  Individual  cases  of  a  like  character 
to  those  in  which  the  court  held,  in  the  case  above  cited,  that  such 
direction  should  be  given.  If  the  receiver  had  obeyed  the  order, 
he  certainly  would  have  been  protected  by  the  direction  of  the 
court;  and  thus,  it  seems  to  me,  we  have  at  once  a  striking  illustra- 
tion of  the  evil  results  almost  necessarily  attending  the  entertain- 
ment of  proceedings  of  this  character  on  behalf  of  and  against  the 
receiver.  It  is  urged  in  respect  to  the  decision  in  the  case  cited 
that: 
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"lu  referring  Id  that  decision  to  the  court,  we  meant  not  simply  the  spoclal 
term,  or  any  other  branch,  but  the  entire  court,  made  up  of  Its  various 
branches,  including  the  general  term;"  and  that  "It  having  been  held,  tbei'e- 
fore,  that  the  recelrer,  aa  an  officer  of  the  coiurt,  has  a  right  to  apply  to  the 
court  for  instructions,  the  discretion  can  also  be  exercised  hy  the  goieral 
term  upon  the  receiver  taking  an  appeal." 

It  is  further  stated: 

"In  this  case  it  was  not  the  receiver  applying  to  the  cOTirt  for  Instractlons, 
but  depositors  who  have  brought  the  receiver  into  court  to  obtain  a  direction 
that  he  pay  a  large  sum  of  money  to  sach  claimants  out  of  tiie  moneys  in 
hi:i  hands.  Under  such  circumstances,  whcfe  the  claimants,  and  not  ttie 
receiver,  apply  for  summary  relief,  and  this  is  granted,  notwithstanding  the 
opposition  of  the  receiver  and  the  Interests  which  he  represents,  we  fail  to 
we  why  the  receiver  la  not,  within  the  meaning  of  section  12SH  of  the  Code, 
a  party  aggrieved,  and  thus  having  the  right  to  appeal  to  the  general  term." 

What  difference  it  can  make  as  to  the  relationB  of  the  receiver  to 
the  court — as  to  who  is  the  cause  of  the  giving  of  the  direction  to  the 
receiver — cannot  imagine.  According  to  this  theory,  if  the  re- 
ceiver asks  the  court  for  instructions,  he  is  entitled  to  them,  and 
must  act  upon  them,  but,  if  he  gets  them  without  asking  for  them, 
he  may  contest  them, — a  conclusion  the  mere  statement  of  which 
seems  to  carry  with  it  its  refutation. 

It  is  said  that,  because  instmctionB  are  opposed  by  the  receiver 
and  the  hiterests  be  represents,  be  is  a  party  aggrieved,  within  the 
meaning  of  section  1294  of  the  Code.  In  the  case  cited,  the  decision 
was  founded  upon  the  assertion  that  the  receiver  represented  nobody 
but  the  court,  that  he  was  the  mere  hand  of  the  court,  and  therefore 
entitled  to  directions  from  the  court, — a  petition  which  shows  clearly 
that  the  receiver  is  not  a  party  aggrieved.  A  principal  (the  court) 
can  give  his  agent  (the  receiver,  representing  the  court  only,  as  held) 
any  instructions  it  pleases,  and  the  agent  cannot  be  aggrieved. 
According  to  the  view  advanced  in  the  case  at  bar,  it  depends  upon 
whether  the  Instructions  suit  the  receiver's  taste  or  not  whetiier 
they  shall  be  obeyed.  If  he  is  indifferent,  or  even  careless,  the  re- 
ceiver is  protected  by  the  order,  no  matter  how  harmful  to  the  inter- 
ests of  those  whom  the  court  represents.  But  it  is  said  that  the  re- 
ceiver is  entitled  to  the  instructions  of  the  whole  court,  made  up  of 
its  various  branches,  including  the  general  term,  and  that,  when 
instructions  have  been  given  by  one  branch  of  the  court,  the  di- 
i>ection  vested  in  that  branch  may  also  be  exercised  by  another 
branch,  viz.  the  general  term,  upon  the  receiver  taking  an  appeal 
Whatever  may  be  the  powers  of  the  general  tem  in  the  cases  of 
original  applications  made  to  it,  it  is  clear  that  It  can  review  the 
action  taken  by  the  special  term  only  in  the  manner  provided  by 
the  Code,  and  that  is  by  an  appeal  by  a  party  aggrieved.  But  as  a 
temporary  receiver  (as  was  held  in  the  Kurtzman  Case,  28  N.  Y. 
Supp.  114,  as  has  been  above  shown)  represents  nobody  but  the  court 
(the  court,  in  this  instance,  being  represented  by  the  special  term), 
he  certainly  has  no  grievance  against  his  principal  which  can  posd- 
bly  bring  him  within  the  category  of  an  aggrieved  party,  and  en- 
titled to  appeal.  There  can  be  no  doubt  but  that  the  only  proper 
practice  is  to  have  all  such  qnestionB  determined  when  the  persons 
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whose  rights  may  be  ultimately  affectod  are  before  the  conrt,  bo 
that  they  can  be  heard  befoi'e  such  rigUts  are  adjudicated  upon. 
Differing,  as  1  do,  with  the  views  of  the  majority  of  the  court  in 
the  case  cited,  I  concur  in  the  result  arrived  at  by  Mr.  Jiutice 
O'BBIEN. 

It  has  been  the  well-established  doctrine  for  a  long  period  in 
the  history  of  adjudications  in  this  state  that  upon  a  deposit  being 
made  by  a  customer  in  a  bank,  in  the  ordinary  course  of  business, 
of  money  or  of  drafts  or  checks  received  and  credited  as  money,  the 
title  to  the  money  or  to  the  drafts  or  checks  is  immediately  vested 
in,  and  becomes  the  property  of,  the  bank.  Bank  v.  Hughes,  17 
AVend.  94;  Bank  v.  Lloyd,  90  N.  Y.  530;  Cragie  v.  Hadley,  99  N. 
Y.  131, 1  N,  E.  537.  And  this  rule  was  In  no  respect  infringed  upon 
by  the  decision  of  the  case  of  People  v.  Ci^  Bank  of  Bochester,  96 
X.  Y.  32,  and  kindred  cases.  In  the  cases  at  bar  there  is  attempted 
to  be  established  a  claim  that  the  deposits  which  were  made  upon 
the  day  that  the  checks  of  the  petitioners  were  certified  were  spe- 
cially devoted  to  the  meeting  of  such  certified  checks.  There  does 
not  seem  to  be  a  particle  of  evidence  to  sustain  any  such  proposi- 
tion, which  was  the  ground  upon  which  the  case  of  People  v.  City 
Bank  of  Bochester,  last  cited,  was  decided.  In  the  cases  at  bar, 
deposits  were  made  generally,  and  certifications  were  made  gener- 
ally; the  depositors  in  every  instance  having  balances  to  their 
credit  at  the  time  the  deposits  on  the  day  in  question  were  made, 
in  some  instances  in  excess  of  the  checks  drawn  and  certified,  and 
in  othera  such  balance  not  being  sufilcient  (excluding  the  deposits 
of  the  day)  to  meet  such  drafts.  The  certification  of  a  check  by  a 
bank  is  a  statement  upon  the  part  of  the  bank  that  the  drawer  has 
sufficient  funds  to  meet  it  in  the  bank  applicable  to  its  payment, 
and  an  agreement  on  behalf  of  the  bank  that  these  funds  shall 
be  retained  and  paid  upon  the  check  when  it  is  presented.  It 
may  further  be  said  thaj:,  as  far  as  the  holder  of  the  check  was  con- 
cerned, it  is  immaterial  whetiier  such  statements  in  respect  to  the 
amount  of  money  which  the  depositor  had  in  tiie  bank  are  true  or 
not.  There  is  an  obligation  upon  the  part  of  the  bank  to  pay 
that  check  when  presented.  Therefore  the  certification  of  the 
check  is  simply  an  acceptance  by  the  bank  of  a  draft  upon  it, 
which  it  becomes  prim^ily  liable  to  the  holder  to  pay.  Now, 
such  being  the  undertaking  of  the  bank  upon  certification  of  the 
check,  where  is  there  any  promise  or  Understanding  or  agreement 
upon  the  part  of  the  bank  that  the  money  last  received  shall  be 
appropriated  to  meetlnsr  that  oblation?  Upcm  the  contrary,  ap- 
pl^ng  the  ordinary  rule  in  respect  to  credits  where  payments  are 
made  upon  general  account,  the  bank,  in  the  payment  of  such  an 
obligation,  would  be  presumed  to  use  the  money  which  had  first 
been  deposited,  and  not  that  which  had  been  last  deposited.  This 
rule  has  been  repeatedly  applied  in  respect  to  the  application  of 
payments,  where  the  statute  of  limitations  had  arisen,  where  the 
question  has  been  as  to  the  payment  out  of  particular  moneys,  and 
in  kindred  cases.  Glc^ton's  Case,  1  Mer.  572;  Walden  t.  Davison, 
11  Wend.  66;  Allen  t.  Culver,  8  Denio,  293;  U.  S.  v.  Eirkpatrick,  9 
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Wheat  720;  Bliby  v.  Drexel,  56  How.  Pr.  478;  Sheppard  t.  Steele, 
43  N.  Y.  52.  Therefore  the  claim  that  these  certifications  were 
made,  based  upon  the  deposits  of  the  day,  or  were  to  be  deemed 
as  an  appropriation  of  these  deposits  to  the  payment  of  these  checks 
by  the  bank,  seems  to  have  no  foundatloa. 

Tihe  only  ground  upon  which  the  petitkmers  can  eBtabbah  any 
right  to  the  application  of  any  particular  moneys  to  the  meeting  of 
these  checks  and  certifications  is  that  by  the  sending  of  the  checks 
to  the  clearing  house,  to  be  exchanged  with  the  various  banks  upon 
which  they  were  drawn,  the  clearing  house  was  created  a  trustee 
for  the  purpose  of  the  application  of  the  proceeds  of  the  checks 
deposited  to  the  paym^t  of  the  checks  certified  and  drawn.  If 
this  rule  is  to  be  adopted,  however,  it  does  not  limit  itself  to  the 
checks  drawn  and  certified  on  the  day  of  this  depoail^  but  applies 
to  all  checks,  no  matter  when  drawn  nor  when  certified,  which 
were  presented  at  the  clearing  hoose  on  the  morning  of  the  day 
subsequoit  to  this  deposit,  because,  if  any  trust  was  created,  it  was 
for  the  benefit  of  all  who  had  claims  upon  the  bank  which  were 
presented  at  the  clearing  house  on  that  day;  and  this  suggestion 
seems  to  me  to  show  the  fallacy  of  the  position  that  there  was  any 
trust  created  which  gave  the  holders  of  these  certified  checks,  or 
the  checks  drawn  upon  the  day  when  these  deposits  were  made,  the 
right  to  claim  payment  out  of  the  proceeds  of  the  checks  deposited 
which  were  sent  to  the  clearing  house,  ^e  learned  court  heAaw 
I^ed  its  decision  upon  the  ground  of  agency, — that  tihe  clearing 
bouse  was  the  ag^t  of  both  parties  in  respect  to  the  exchanging 
of  l^e  checks  in  question.  But  it  seems  to  me  that,  in  the  case  of 
the  mere  failure  of  an  agent  to  do  his  duty,  the  party  in  respect  to 
whom  I  have  directed  my  agent  to  do  something  which  he  has 
failed  to  do  does  not  get  any  vested  right  in  its  performance.  The 
failure  of  my  agent  to  follow  my  directions  is  precisely  the  same  as 
though  I  had  failed  to  act  mysdf.  Snppo8e,«for  example,  I  had  s^t 
my  derk  with  the  num^  to  p^  a  debt  which  I  owed.  He  went  to 
the  place,  but  for  some  reason  did  not  pay  the  debt,  and  returned; 
and  the  sheriff,  having  an  attachment  against  me,  issued  at  the 
suit  of  another  creditor,  serves  it  upon  my  clerk,  with  my  money 
in  his  possession.  Would  the  first-named  creditor  have  any  claim 
upon  that  money?  Would  not  the  attaching  creditor  be  able  to 
hold  it  under  his  attachment?  There  would  be  no  change  of  title; 
it  would  be  in  me  all  the  time.  Bo  it  was  in  respect  to  this  fail- 
ure to  carry  through  the  exchanges  at  the  clearing  house  on  the 
morning  after  the  deposit  The  agent  did  not  do  what  it  was  in- 
structed to  do.  There  was  no  change  of  title.  That  remained  pre- 
cisely the  same  as  though  tiiis  abortive  effort  to  effect  the  ^change 
had  not  been  made.  From  the  course  ot  business  in  the  clearing 
house,  it  would  appear  that  that  institution  is  a  mere  exchange, 
where  the  various  banks  meet  for  the  purpose  of  exchanging  their 
obligations  and  paying  their  debts ;  that  it  is  the  place  of  meeting 
of  the  various  banks  to  effect  their  exchanges,  under  the  direction 
of  tlie  managers  of  the  clearing  honse.  And  I  am  unable  to  see  that 
the  during  house  got  any  title  to  or  control  over  Ihe  property  of 
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any  of  tibese  banks.  Hie  one  bank  exchanges  obligations  with  the 
other,  and  the  debtor  bank  pays  to  the  creditor  bank  in  cash;  and 
that  is  ail.  Where  is  there  anything  in  such  a  transaction  tending 
to  show  that  the  clearing  house  was  created  a  trustee  for  the  pur- 
pose of  paying  obligations  of  this  banl^  out  ot  the  property  of  the 
bank?  It  seems  to  me  that,  this  being  the  course  of  business,  thte 
proper^  belonged  to  the  St.  Nicholas  Bank  until  its  agent  parted 
with  it  in  the  effecting  of  the  exchanges.  It  is  a  familiar  nrin- 
ciple  that,  with  the  Inability  of  a  principal  to  act  because  of  legal 
incapaci^,  the  right  of  the  agent  to  act  falls.  Bo,  in  the  cases  at 
bar,  when  this  bank  ceased  to  do  business,  whatever  uncompleted 
work  its  agents  had  on  hand,  such  agents  had  no  power  to  finish 
it,  because  their  power  ended  with  the  incapacity  of  the  bank;  and 
this  court  has  no  power  to  complete  that  wliich  was  incomplete, 
nnless  some  person  has  acquired  a  vested  right  in  such  completion. 
This,  we  have  seen,  the  holders  of  these  checks  have  not  acquired, 
there  being  no  appropriation  of  any  particular  money  of  the  de- 
positor to  the  meeting  of  these  obligations,  and  no  right  acquired 
to  any  such  application.  I  am  ther^ore  of  opinion  that  the  order 
was  ill  advised,  and  that  snch  applications  should  not  be  enter- 
tained by  the  court,  since,  as  has  already  been  shown,  they  are  apt 
to  lead  to  results  disastrous  to  those  who  may  be  finally  entitled  to 
the  residunm  ot  the  wreck. 


PfilOPLB  V.  ST.  NICHOLAS  BANK. 
Id  re  HOMANS  et  al. 
(SaiMvme  Court,  General  Term,  First  Department .  April  IS,  1894.) 
Appeal  from  special  term,  New  Tt^-k  county. 

Petition  by  Sdward  C.  Homane  and  otbers  for  an  order  directing  Hugh  J. 
Orant,  as  temporary  receiver  of  the  St.  Xicbolas  Bank,  to  pay  over  to  petf- 
tloners  the  sum  of  (11,000.  The  application  was  granted,  and  tbe  receiver 
appmls.  Beversed. 

Argued  before  TAN  BRUNT.  P.  J.,  and  O'BRIBN  and  FOLLBTT,  JJ. 

John  M.  Bowers,  tm  appellant. 
Bdwln  B.  Smith,  for  respondents. 

PER  CURIAM.  In  accordance  with  the. views  expressed  In  the  case  of 
People  V.  SL  Nicholas  Bank  (In  re  Latbrop)  28  N.  Y.  Supp.  407  (decided 
herewith),  the  order  appealed  from  shoold  be  reversed,  and  the  application 
denied,  with  costs. 


PBOPLB  V.  ST.  NIOHOIiAS  BANK. 

In  re  QUINCY  et  aL 
(Supreme  Court,  General  Term,  First  Department.    April  13,  1894.) 
Appeal  from  special  term.  New  York  county. 

Application  by  Charles  E.  Qulncy  and  others  to  compel  Hufch  J.  Grant,  as 
temporary  receiver  of  the  St  Nicholas  Bank,  to  pay  over  to  petitioners  $5,000, 
deposited  by  them  In  said  tmnk  on  the  day  preceding  its  failure.  From  an 
order  directing  the  receiver  to  pay  over  said  sum,  the  receiver  appeals.  Be- 
vwaed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  F*OLLBTT,  JJ. 

John  M.  Bowers,  for  appellant 
Martin  &  Smith,  for  respondents. 

PER  CURIAM.  In  accordance  with  the  Tlews  expressed  In  the  case  of 
People  V,  St  Nicholas  Bank  (In  re  Lathrop)  28  N.  T.  Supp.  407  (decided  here- 
with), the  order  appealed  from  should  be  reversed,  and  the  appUcatloa  denied, 
with  costa. 


(Supreme  Court  (^enetal  Term,  First  Department    April  18,  1894.) 
Appeal  from  special  term.  New  York  county. 

Petition  by  Nathan  T.  Beers  to  compel  Hugh  J.  Grant  as  temporary  re- 
ceiver of  the  St.  Nicholas  Bank,  to  return  to  petitioner  certain  checks  de- 
posited by  him  in  said  bank  Just  before  its  fallore,  or  to  pay  over  the  amount 
of  such  checks.  From  an  order  granting  the  petition  in  part  and  denying 
U  In  part,  the  receiver  and  petitioner  appeal.  Reversed  In  part,  and  affirmed 
Id  part. 

Anyrued  before  VAN  BRUNT.  P.  J.,  and  O'BRIEN  and  FOLIiDirT,  JJ. 

John  M.  Bowers,  for  receiver. 
liYank  J.  Mather,  for  petitions. 

PER  CURIAM.  In  accordance  with  the  views  expressed  in  the  case  of 
People  V.  St  Nicholas  Bank  (In  re  Lathrop)  28  N.  T.  Supp.  407  (decided  here- 
with), the  order  appealed  from,  in  so  far  as  it  directed  the  receiver  to  pay 
oyet  mon^fBt  tbonld  be  reversed,  and  In  other  tmpect»  affirmed,  with  costs. 


(Snpreme  Court  General  Term,  First  Department    April  13,  1894) 
Appeal  from  special  term,  New  York  county. 

Application  by  Julius  A.  Kohn  for  an  order  directing  Hugh  J.  Grant  ■« 
■temporary  receiver  of  the  St.  Nicholas  Bank,  to  pay  over  certain  sums  de- 
posited by  iwtltloner  In  said  bank  before  its  failure.  From  an  order  in  fkvor 
uf  petitioner,  the  receiver  appeals.  Reversed. 

Aiyued  before  VAN  BRUNT,  P.  J.,  and  O'BBIBN  and  FOLLBTT,  JJ. 

Jobn  M.  Bowers,  for  appellant 
BenJ.  Bcbarps,  for  respondent 

PER  CURIAM.  In  accordance  with  the  views  expressed  In  the  case  of 
People  V.  St.  Nicholas  Bank  (In  re  lAttarop)  28  N.  T.  Supp.  407  (decided  here- 
with), the  order  appealed  from,  In  so  far  as  It  directed  the  teeeHrer  to  par 
to  the  petitioner  the  sum  of  9d,384.3S  and  Intnest,  and  In  so  fitr  as  It  granted 
leave  to  renew  any  appllcatlmi,  ahonld  be  rereraed,  with  costs,  and  the  mo- 
tion daded,  with  costs. 
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In  re  KERR  et  aL 


(Supreme  Court,  General  Term,  First  Department    April  13,  1894.) 
Appeal  from  special  term,  New  York  county. 

Application  by  Thomas  B.  Kerr  and  others  for  an  order  directing  Hugh  J. 
tinuit,  aa  temporary  receiver  of  the  St  Nicholas  Bank,  to  pay  over  certain 
sums  depoaitejl  by  petltlcmers  in  said  bank  before  its  failure.  From  an  order 
In  farw  of  petittoners,  the  receiver  appeals.  Reversed. 

Argued  beftire  VAN  BRUNT,  P.  X,  and  O'BRIEN  and  FOLLETT,  JJ. 

John  U.  Bowers,  tax  appellant 
Edwin  B.  Smith,  f<»r  respondents. 

PER  CURIAM.  In  accordance  wlA  the  Ttem  expressed  In  tbe  ease  of 
People  V.  St  Nicholas  Bank  (In  re  Lathrop)  28  N.  Y.  Supp.  407  (decided  here- 
with), the  order  appealed  tram  should  be  reversed,  and  the  application  denied, 
with  costs. 


(77  linn,  317.) 

WAMST.ET  T.  H.  L.  HOBTON  ft  CO.,  United. 

(Supreme  Court,  General  T«rm,  First  Department    April  IS,  1804.) 

1.  Salk — TiTiiB  OP  Seller — Option. 

A  contract  of  sale  is  not  void  because  the  seller's  only  Inti-rt'st  in  tlic 
suiijwt- matter  is  an  unoiifonn-abU'  option  to  purchase,  given  to  him  by 
the  owner.    O'Brien,  J.,  dissenting. 

AcnOM  OH  CoNTRAiTr— Plbadinq. 

Where  a  ctnnplalnt  alleges  that  defmdant,  for  a  valuable  contideratitm. 
made,  executed,  and  d^veared  the  contract  sued  on,  a  demurrer  cannot  be 
sostalned  on  the  ground  that  defendant,  a  corporation,  la  not  bound  by  the 
contract.  Inasmuch  as  Its  name  appears  to  have  been  signed  by  a  director, 
since  the  demurrer  admits  that  defendant  executed  the  contract 

Appeal  from  special  term,  New  York  county. 

Action  by  William  E.  Wamsley  against  H.  L.  Horton  &  (3o.,  Lim- 
ited, to  recoTer  damages  for  breach  of  a  written  contract  From 
nn  order  snstaining  a  demurrer  to  the  complaint,  plaintiff  appeals. 
Beversed. 

For  former  reports,  see  28  N.  T.  Bapp.  86,  and  24  N.  T.  Snpp. 
1142. 

Ar^ned  before  VAST  BRUNT.  P.  J.,  and  O'BRIEN  and  PAR 
KEB,  JJ. 

Aloander  S.  Bacon,  tox  appellant. 
John  IL  Dos  Passos,  for  respondent. 

PARKER)  J.  FlaintifTs  assignor,  Flanders,  and  Stoat  ft  Dong- 
lass  executed  a  writing,  in  which  the  latter,  in  behalf  of  all  the 
stockholders  of  the  Knapp,  Stout  &  Ck>.  CJompany,  pretended  to  give 
to  the  former  an  option  for  the  purchase  of  all  the  stock  of  the 
corporation,  aggregating  4,000  shares  of  |1,000  each,  which  he  in 
terms  accepted.  This  writing,  which  for  convenience  will  be  called 
an  "option/'  wa«  not  enforceable  by  either  party.  Stout  &  Dong- 
lass  reserved  therein  the  right  to  terminate  the  option  at  any  time 
if  dissatisfied  with  the  progress  of  Flanders  in  his  negotiations  for 
a  sale,  while  Flanders  was  in  no  way  bound  by  it    Bat  Flanders, 
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apparently  confident  that  the  option  was  enforceable,  entered  into 
an  agreement  with  the  defendant  by  which  he  bound  himseU  to 
sell  and  deliver  the  4,000  shares  of  the  Knapp,  Stont  &  Co.  Company, 
within  a  time  si)ecified,  to  defendant,  who  in  turn  agreed  to  form 
a  corporation  to  take  the  stock,  and  pay  the  agreed  price  therefor, 
in  the  event  that  the  representations  of  Flanders  as  to  the  gross 
and  net  income  of  the  business  and  value  of  assets  should  be  v^fled 
by  them  in  the  manner  provided  In  the  agreement  This  plaintiff, 
as  assignee  of  Flanders,  seeks  tlirough  this  action  to  recover  against 
the  defendants  because  of  their  faUure  to  perform  the  agreement. 
The  validity  of  the  agreement  is  now  challenged.  It  is  urged  that 
the  recital  of  the  alleged  option  between  Flanders  and  Stout  & 
Douglass,  which  was  in  reality  of  no  effect,  operated  to  nullify  that 
which  otherwise  would  have  been  a  perfectly  valid  agreement  This 
harmful  and  nnlntended  result,  it  is  said,  comes  from  the  fact  that 
by  the  appearance  of  the  option  in  the  contract  H.  L.  Horton  &  Co. 
were  apprised  that  Flanders  was  not  the  owner  of  the  stock,  and 
that  the  option  under  which  he  expected  to  be  able  to  procure  it 
was  not  enforceable.  It  has  been  said  In  a  tentative  way  that  the 
only  consideration  for  the  agreement  was  the  option,  and,  that  being 
void,  the  agreement  was  without  support  in  that  respect  But 
there  is  nothing  in  the  suggestion.  The  agreement  is  under  seal, 
and  beyond  that  expressly  recites  a  money  consideration.  We 
have,  then,  to  meet  the  suggestion  that,  as  both  parties  to  the  con- 
tract mnst  be  presumed  to  have  known  that  Flanders  could  not  have 
enforced  the  option,  and  therefore  might  not  be  able  to  deliver  the 
stock  which  he  contracted  to  sell,  neither  of  them  was  bound  by 
the  agreement  No  authority  for  such  a  proposition  is  cited,  and 
it  is  difficult  to  conceive  of  any  principle  of  law  relating  to  contracts 
which  tends  to  support  it  It  is  a  general  rule  of  law  that  a  man 
may  contract  for  the  sale  of  a  specific  thing  which  is  not  his  own  at 
the  time.  Among  the  exceptions  to  the  rule  are  agreements  to 
sell  something  which  at  the  time  belongs  to  the  buyer,  or  property 
which  cannot  be  the  subject  of  private  ownership  at  all,  such  as 
public  buUdings,  or  a  ship  in  the  navy.  Performance  of  such  an 
agreement  is  impossible,  either  by  law  or  in  Itsdf,  and  therefore  it 
becomes  void.  The  ground  on  which  it  is  put  is  that  the  impos- 
sible nature  of  the  promise  shows  that  there  was  no  real  intention 
of  contracting,  and  tiierefore  no  real  agreement;  the  usual  test  being, 
not  whether  the  thing  contracted  to  be  done  is  absolutely  impossible, 
but  whether  reasonable  men  in  the  position  of  the  parties  mnst 
treat  it  as  imxK>ssible.  FoL  Cont  378-382.  There  was  nothing 
In  tkia  contract  which  au^fests  that  performance  on  Flanders'  part 
woold  be  impossible,  or  that  the  parties  so  understood  it,  and  there- 
fore had  no  intention  of  contracting;  or  that  would  authorize  the 
court  to  treat  it  as  a  contract  impossible  of  performance.  On  the 
contrary,  the  option  indicated  that  performance  by  Flanders  would 
be  possible,  and  if,  for  any  reason,  it  should  have  turned  out  other- 
wise, the  validity  of  the  contract  would  not  have  been  aifected,  the 
remedy  of  the  other  party  being  an  action  for  damages  because  of 
the  breach. 
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It  ta  further  urged  in  support  of  the  order  sustaining  the  demnrrer 
that  the  defendant  is  not  bound  by  the  contract  pleaded,  inasmuch 
as  the  same  of  the  corporation  appears  to  have  been  signed  by  a 
director.  This  position  is  not  well  ta^cen,  because  the  complaint 
alleges  that  the  d^endant,  for  a  Suable  consideration,  made, 
executed,  and  delivered  a  contract  to  Flanders,  and  the  demurrer 
necessarUy  admits  the  fact  to  be  as  alleged.  Bespondent  makes 
the  further  point  that  the  contract  pleaded  provides  that,  "if  such 
statements  [meaning  statements  vouched  for  by  Flanders  In  the 
agreement]  be  substantially  incorrect,  •  •  •  this  agreement 
shall  cease  and  determine,  and  be  of  no  effect,**  and  insists  that 
plaintiff  has  not  alleged  that  the  statements  were  substantially  true 
and  correct  Without  passing  on  the  question  whethw  i^ntifl 
should  bear  tiie  burden  of  establishing  the  truth  of  the  statements" 
in  view  of  that  provision  of  the  contract  wherein  the  purchaser 
covenanted  to  send  an  expert,  within  five  weeks,  to  examine  the 
books  of  the  Knapp,  Stout  &  Go.  Company,  and  the  promise  of  the 
seller  that,  if  the  examination  of  the  books  and  assets  by  the  expert 
shonld  not  determine  his  statements  to  be  substantially  correct, 
then  the  vendee  to  have  the  right  to  decline  to  proceed  further  in 
the  matter,  we  cite  a  paragraph  in  the  complaint  which  the  respond- 
ent has  apparent^  overlooked,  in  which  the  plaintiff  makes  such 
allegations  as  entitle  him  to  prove  full  performance  on  the  part  of 
his  assignors.  It  declares  that  plaintiff's  assignee  '^performed  all 
the  obligations  of  the  said  contract  on  his  part,  and  was  at  aH  times 
able,  ready,  and  willing  to  carry  out  all  the  conditions  thereof,  and 
frequently  offered  to  do  so." 

The  order  sustaining  the  demurrer  and  the  interlocutory  judg- 
ment entered  thereon  should  be  reversed,  with  costs;  the  demurrer 
overniled;  and  defendant  allowed  to  answ^  within  20  days  on 
payment  of  costs. 

VAU  BRUNT,  P.  J,  concurs. 

(VBRIEN,  J.  (dissenting).  I  do  not  concur  In  the  views  or  the 
result  reached  in  this  ease.  The  action  is  brought  to  recover  dam- 
ages for  breach  of  a  contract  set  forth  in  the  complaint,  alleged  to 
^ve  been  entered  into  between  one  Flanders,  who  was  plaintiffs 
as^nor,  and  the  defendant  company.  The  agreemmt  recites,  in 
sabManee,  that  Flanders  obtained  from  two  p^sons,  on  behalf  of 
an  the  stockholders  of  the  Knapp,  Btout  &  Go.  Gompany  (which  was 
a  corporation  engaged  in  the  lumbering  business),  an  option  to  pur- 
chase all  the  stock  of  said  corporation,  consisting  of  4,000  shares, 
which  option  was  to  continue  until  the  1st  day  of  August,  1891. 
The  right  was  reserved,  in  the  event  of  the  corporation  being  dis- 
•atisfled  with  the  progress  made  in  the  negotiation  for  the  sale  of 
the  stock  upon  the  terms  specified,  to  terminate  such  option, 
flanders  was  in  no  way  bound  by  the  agreement,  nor  is  jt  alleged 
tiut  he  paid  any  consideration  for  the  option,  and,  if  the  question 
here  involved  were  as  to  the  binding  force  and  effect  at  such  an 
agreement  upon  the  Knapp,  Stont  &  Co.  Company,  or  the  persons 
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giving  the  option,  I  think  that  the  claim  that  it  was  a  nndum 
pactum  Bhould  be  sustained;  because  such  an  agreement,  beinp;  a 
mere  offer  or  option,  without  any  binding  or  legal  effect^pon  either 
of  the  parties,  can  in  no  sense  be  regarded  as  a  contract  Flanders 
himself  did  not  agree  to  buy  or  procure  any  one  else  to  buy,  nor 
did  he  undertake  or  assume  any  obligations,  but  without,  as  it  ap- 
pears, having  paid  any  consideration  therefor,  he  secured  an  option, 
under  which  the  parties  with  whom  he  was  dealing  stated  that 
they  would  deliver  to  him  the  capital  stock  of  the  corporation,  pro- 
vided he  complied  with  certain  conditions  as  to  payment,  etc.,  on 
or  before  a  day  specified.  In  Story  on  Contracts  (section  495)  it 
is  said: 

"If  by  the  terms  of  an  offer  a  certain  time  be  prescribed  within  which  It 
may  be  accepted  by  the  other  party,  it  must  be  accepted  within  that  time. 
The  rule  of  law  Is  that  the  party  making  such  an  offer  may  retract  it  at  any 
time  previous  to  Its  acceptance  by  the  other  party,  and  the  KTOuniJ  upon 
which  the  rule  is  said  to  rest  is  that,  the  offer  being  merely  gratuitous,  thwe 
la  no  sufflcimt  consldarattfrn  to  support  It  until  It  Is  aCG«pted." 

The  same  rule  is  variously  stated  in  Bish.  Cont  §§  178-180; 
Mete.  Cont.  16;  Pol.  Cont  23;  and  21  Am.  &  Eng.  Enc  Law,  p.  452. 

In  the  so-called  "agreement"  between  Flanders  and  the  defendant 
company  this  option  is  set  forth,  and  is  made  the  basis  of  an  agree- 
ment between  them,  by  the  terms  of  which  Flanders  agrees  to  sell, 
and  the  defendant  to  buy,  the  capital  stock  of  the  corporation  upon 
which  such  option  had  been  secured  by  Flanders.  Ko  doubt,  one 
not  owning  property  may  enter  into  a  valid  binding  agreemrat  to 
sell  it  to  anotlier,  taking  the  risk  of  being  able  to  secure  it  before 
the  date  fixed  for  the  delivery  of  the  property;  and  if  he  should 
fail  in  his  expectations  in  this  regard  he  would  be  liable  to  respond 
to  the  purchaser  in  damages.  On  the  other  hand,  if  the  purchaser, 
under  an  agreement  to  purchase,  should  neglect  or  refuse  to  comply 
with  the  conditions,  it  would  give  to  the  vendor  a  corresponding 
right  of  action  for  damages.  These  reciprocal  rights,  however, 
grow  out  of  the  fact  that  one  agrees  absolutely  and  without  reserva- 
tion to  selling  something,  and  the  other  to  buy  that  something,  upon 
terms  and  conditions  fixed  between  the  parties;  and  thus  the 
mutual  promises  are  suflBcient  consideration  to  support  the  contract 
in  favor  of  either  party.  But  where,  as  here,  the  basis  of  the  agree- 
ment between  a  purchaser  and  seller  is  an  option  with  resi>ect  to 
the  property  to  be  sold,  which  is  made  a  part  of  the  agreement,  and 
which  distinctly  sets  forth  the  relation  of  the  seller  to  the  property, 
then,  unless  by  the  terms  of  the  arrangement  the  seller  is  in  a 
position,  and  does  in  fact  enter  into  an  agreement,  to  sell,  there 
would  be  wanting  a  consideration  sufficient  to  support  the  agree- 
ment of  the  purchaser.  An  examination  of  the  terms  of  the  alleged 
agreement  relied  upon  shows  that  what  the  vendor  was  to  give, 
and  what  the  defendant  as  purchaser  was  to  take,  were  the  rights 
which  the  vendor  had  or  held  under  the  option  secured  from  those 
claiming  to  represent  the  stockholders  or  the  corporation  itsell 
Assuming,  therefore,  that  the  former  recitals,  showing  a  compliance 
with  the  terms  and  conditions  of  the  so-called  "agreement"  on 
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Flanders'  part,  and  the  neglect  or  refusal  of  the  defendant  to  com- 
ply with  the  obligations  on  its  part,  are  fully  set  forth,  I  think  the 
question  as  to  whether  this  was  a  bindii^  agreement  or  a  mere 
nudum  pactum  is  to  be  tested  by  the  determination  whether  or  not 
it  could  be  enforced  against  Flanders  in  such  a  way  that,  if  he  did 
not  deliTer  the  property  agreed  to  be  sold,  a  corresponding  action 
for  damages  wduld  result  to  defendant  Such  a  test  seems  to  me 
to  be  conclusive,  because,  unless  there  were  some  reciprocal  bind- 
ing promises,  or,  in  other  words,  unless  Flanders  on  his  part  had 
agreed  to  sell  something,  the  agreement  on  the  part  of  the  defend- 
ant to  purchase  would  be  without  consideration  to  support  it,  and 
would  not  give  to  Flanders  a  resultant  action  for  damages  npon 
failure  of  the  defendant  to  comply  with  the  terms  of  what,  in  the 
absence  of  a  better  word,  may  be  called  an  "arrangement  betwera 
the  parties."  The  parties,  in  the  written  arrangement  entered  into 
between  them,  fully  set  forth  what  rights  Flanders  had  under  his 
agreement  with  the  corporation,  whose  option,  as  alleged,  he  held, 
and  the  defendant  was  thereby  fully  apprised  of  the  fact  that  such 
■option  was  not  of  binding  force  and  effect  against  either  the  corpora- 
tion or  the  persons  who,  on  its  behalf  or  on  behalf  of  the  stock- 
holders,  had  given  it  to  Flanders,  but  that  it  was  a  mere  offer  or 
proposition  that  they  would  sdl  upon  certain  terms  and  within  a 
specified  time;  and  which,  as  already  said,  was  revocable,  because 
without  any  consideration  to  support  it,  and  without  any  binding 
obligation  upon  the  part  of  Flanders  to  purchase.  As  this  under- 
lying arrangement  between  flanders  and  the  corporation  or  per- 
sons from  whom  he  secured  the  option  was  not,  in  a  strict  sense,  a 
contract  which  was  enforceable,  the  defendant  company,  who  had 
full  knowledge  by  reason  of  the  option  being  fully  set  forth,  could 
not  enforce  any  action  for  danmges,  even  assuming  that  they,  had 
complied  with  all  the  conditions  on  their  part,  and  Flanders  had 
refused  to  complete,  or  by  the  acts  of  the  corporation  or  the 
persons  who  gave  him  the  option,  he  was  unable  to  complete.  I 
think,  therefore,  as  this  underlying  agreement  was  a  nudum  pactum, 
and  was  made  the  basis  of  the  arrangement  between  Flanders  and 
the  defendant  company,  that  it  was  not  a  consideration  sufficient 
to  support  any  obligation  upon  the  part  of  the  defendant  to  pur- 
chase, and  that  a  breach  by  either  party  would  not  give  to  the  other 
an  action  for  damages.  I  am  of  opinion,  thei^fore,  that  npon  this 
ground  the  demurrer  should  be  sustained. 

The  other  two  contentions  in  support  of  the  demurrer  I  do  not 
regard  as  well  taken.  The  first,  based  upon  the  fact  that  the 
agreement  appeal^  to  be  signed  on  behalf  of  the  defendant  company 
by  a  director,  and  that,  therefore,  it  is  not  a  binding  agreement  of 
the  defendant,  is  correctly  disposed  of  by  the  learned  Judge  below 
in  saying: 

"Tills  claim  cannot  be  sustained  because  of  the  alleKatlon  In  the  complaint 
that  the  defendant  made,  executed,  and  dellv«-ed  the  agreement  Under 
this  allegation  the  plaintiff  may  prore  on  the  trial  that  the  said  Balcfa  was 
authorized  by  the  defendant  to  algn  its  name,  and  that  the  agreement  was 
in  fact  madA^  executed,  and  dellTwed  hy  the  defendant" 
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I  do  not  think,  however,  that  the  jndge  was  equally  correct  in 
his  conclusion  that  the  demurrer  should  be  sustained  upon  the 
ground  that,  as  the  agreement  provided,  if  the  statements  made 
by  Flanders  should  be  - substantially  incorrect,  then  it  was  to 
cease,  determine,  and  be  of  no  effect;  and,  inasmuch  as  he  did  not 
all^  that  Bnch  statemento  were  substantially  true,  and  correct,  he 
coold  not  be  allowed  to  prove  them,  and  that  proof  that  such  state- 
ments were  correct  was  a  condition  precedent,  which  must  be  al- 
leged  to  have  been  complied  with  before  a  cause  of  action  in  favor 
of  Flanders  would  arise.  In  this  the  judge  overlooked  the  fact 
that  the  contract  provided  the  manner  in  which  the  verification  of 
the  statements  was  to  be  made.  It  was  therein  provided  that  the 
defendant  was  to  employ  an  expert,  who  was  to  verify  the  state- 
ments, and  that  the  emptoyment  of  such  expert  was  to  be  by  and 
at  the  expense,  in  the  first  instance,  of  the  defendant  As  the 
gravamen  of  the  action  was  that  the  defendant  had  not  complied 
with  the  conditions  of  the  agreement,  and  that  Flanders  had  fully 
performed  all  the  obligations  of  said  contract  on  his  part,  it  is  an 
erroneous  construction  to  hold  that,  where  the  agreement  provides 
that  the  defendant  was,  through  an  exp«^  employed  by  it,  to 
verify  such  statements,  it  is  a  condition  precedent  to  plaintiff's  cause 
of  action  to  allege  and  show  that  the  statements  were  substantially 
true  and  correct  I  think,  therefore,  that  it  was  error  to  sustain 
the  demurrer  upon  this  ground,  as  we  regard  it  equally  erroneous 
not  to  have  sustained  it  upon  the  ground  herein  first  considered, 
namely,  that  the  agreement  sued  on  is  not  a  valid,  binding  agree- 
ment, for  breach  of  which  an  action  in  favor  of  plaintiff  or  his  as- 
signor was  created.  In  my  opinion,  therefore,  the  order  and  inter- 
locutoiy  judgment  should  be  sustained,  with  costa 
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Appeal  from  special  term,  New  York  county. 
Action  by  the  Selser  Brothers  Company  against  the  Potter 
Produce  (Company.   From  an  order  vacating  and  setting  aside  an 
attachment,  judgment,  and  execution  on  motion  of  Charles  H.  Kus- 
ke,  a  junior  attaching  creditor,  plaintiff  appeals.  Reversed. 
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PARKER,  J.  Plaintiff  and  defendant  were  foreign  corporations 
when  this  action  was  commenced,  and  the  affidavit  npon  which  in 
part  the  granting  of  the  attachment  was  biued  did  not  set  forth 
that  the  contract  sued  on  was  made,  or  that  the  cause  of  action 
arose,  within  this  state.  The  attachment,  therefore,  was  impn^ 
erly  granted.    Bmith  v.  Milk  Co,  70  Hon,  348,  U  N.  Y.  Supp.  79. 

Nineteen  dc^  afterwards,  the  defendant,  in  writing,  offered  to 
allow  the  plaintiff  to  take  judgment  against  it  for  a  sum  which  was 
about  25  per  cent,  less  than  that  for  which  a  recovery  was  demanded 
in  the  complaint.  The  offer  was  accepted  on  that  day,  and  judg- 
ment accordingly  entered,  on  which  execution  was  issued  to  the 
sheriff  who  had  levied  the  attachment.  The  motion  which  resulted 
in  the  order  appealed  from  was  made  by  Charles  H.  Kuske,  who 
based  his  right  to  make  it  npon  the  claim  that  he  had  acquired  a 
Uen  upon  the  property  after  plaintiff  had  issued  its  execution.  The 
vacation  of  the  attadmient  merely  would  not,  of  course,  have  ac- 
complished his  purpose;  for,  as  we  have  already  observed,  subse- 
quent to  that  event,  judgment  had  been  entered  after  a  general 
appearance  in  the  action,  upon  an  offer  of  judgment  by  the  defend- 
ant, and,  by  virtue  of  the  execution  issued  thereon,  the  sheriff 
was  in  a  x>oaition  to  enforce  collection  of  the  amount  for  which  the 
plaintiff  had  obtained  judgment  So  the  moving  party  asked  and 
obtained  the  further  order  of  the  court  that  the  judgment  and  the 
ezecstion  issued  thereon  be  vacated  and  set  aflid&  This  part  of  the 
rdlef  aaked  was  granted  upon  the  authority  ot  Robinson  v.  Naviga- 
tion Ca,  112  K.  Y.  315,  19  N.  E.  625,  in  which  it  was  held:  First, 
that  prior  to  the  statutory  enactment  which,  with  some  amend- 
ments, has  become  incorporated  into  section  1780  of  the  Code  of 
■Civil  Procedure,  the  supreme  court  could  entertain  actions  between 
foreign  corporations  or  nonresident  parties  plaintiff  and  defendant, 
even  though  the  cause  of  action  did  not  arise,  or  the  contract  sued 
upon  was  not  made,  within  the  state;  second,  that,  while  the  court 
had  jurisdiction  in  such  cases,  it  would  not  always  take  jurisdiction, 
and  could  of  its  own  motion  dismiss  the  action  when  the  facts 
should  come  to  its  knowledge;  third,  that  the  effect  of  section  1780 
of  the  Code  ot  Civil  Procedure  is  to  so  limit  the  jurisdiction  of  the 
court  as  to  absolutdy  confine  it  to  the  cases  therein  specified.  The 
attention  of  the  court  does  not  seem  to  have  been  dii-ected  to  the 
-question  whether  it  was  within  the  power  of  the  legislature  to  thus 
restrict  and  confine  the  jurisdiction  of  the  supreme  court.  The 
■constitution  provides  that  "there  shall  be  the  existing  supreme  court 
with  general  jurisdiction  in  law  and  equity."  ^  The  fact  is,  as  as- 
serted in  Robinson's  Case,  supra,  that  formerly  the  court  had  gen- 
eral jurisdiction  in  acticoks  like  the  one  now  under  consideration. 
Whether,  under  the  constitution,  creating  the  three  departments 
of  government,  and  prohibiting  either  from  interfering  with  the 
powers  and  duties  conunitted  to  the  other,  the  l^lslature  has 
authority  to  cut  down  the  jurisdiction  of  the  supreme  court  in  the 
■manner  attempted  by  section  1780,  presents  a  question  of  such  im- 
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portance  that  it  would  have  received  careful  consideration  in  the 
court  of  last  resort  had  that  court  been  invited  to  consider  it.  But 
that  question  need  not  be  determined  on  this  review,  for,  as  we 
view  it,  the  party  had  not  acquired  such  a  lien  upon  and  interest  in 
the  property  attached  by  this  plaintiff  as  gave  him  a  standing  to 
make  the  motion.  The  affidavit  upon  which  his  attachment  was 
granted  is  defective,  in  that  tibe  important  aU^ations  are  all  upon 
Information  and  belief,  the  source  of  information  being  said  to 
be  contained  in  affidavits  on  file  in  this  court.  The  affidavits  re- 
ferred to  are  not  quoted  from,  nor  are  their  contents,  nor  any  por- 
tion of  them,  stated;  so  the  court  was  not  put  in  possession  of  the 
facts  aflirmed  therein.  The  respondents  cite,  in  support  of  this 
affidavit,  Whitney  v.  Hirsch,  39  Hun,  325,  and  Bennett  v.  Edwards, 
27  Hun,  352.  In  Whitney's  Case  the  affidavits  were  copied  in  the 
moving  affidavit,  and  a  reason  assigned  for  copying  the  affidavit, 
and  referring  to  the  original,  instesd  of  producing  the  affidavit  of 
him  who  made  it;  the  reason  given  being  that  he  was  unable  to 
procure  an  affidavit  from  the  person  making  the  one  then  consti- 
tuting a  part  of  the  records  of  the  court,  and  it  was  held  sufficient. 
In  Bennett's  Case  the  affidavit  on  which  the  attachment  was  grant- 
ed not  only  quoted  from  the  affidavit  on  file  in  the  clerk's  office,  but 
gave  the  reason  why  the  plaintiffs  were  unable  to  obtain  the 
affidavit  of  the  i>er8on  having  positive  knowledge;  and  the  court 
said  that  having  given  the  names  of  the  persons  from  whom  the 
information  was  derived,  and  quoted  their  afflrmatlona,  and,  in  ad- 
dition, presented  satisfactory  excuses  for  failing  to  produce  an 
affidavit  of  the  person  having  positive  knowledge,  it  was  sufficient. 
Such  is  undoubtedly  the  general  rule.  Bank  v.  Ward,  35  Hun,  395; 
James  v.  Richardson,  39  Hun,  400.  But  this  affidavit  is,  as  we  have 
pointed  out,  quite  different;  and  no  case  has  been  called  to  our 
attention,  nor  do  we  think  can  be,  which  upholds  it  There  are 
other  defects,  but  they  need  not  be  referred  to,  for  it  is  clear  that 
the  affidavit  upon  which  Knske  obtained  his  attachment  was  so  de- 
fective as  woiUd  hare  led  to  its  being  vacated  upon  a  motion  by 
any  party  having  a  standing  for  such  a  purpose;  but  he  insists 
here  that,  while  he  has  a  standing  to  attack  the  warrant  of  at- 
tachment issued  on  behalf  of  the  plaintiff,  the  plaintiff  cannot  in 
turn  challenge  the  validity  of  the  one  granted  on  his  application. 
This  position  is  not  well  taken.  Section  682  of  the  CJode  of  Civil 
Procedure  authorizes  a  defendant  or  a  person  who  has  acquired  a 
lien  upon  the  attached  property  to  apply  to  the  court  to  vacate  the 
warrant  of  attachment  It  is  apparent  from  the  language  of  the 
section  that  it  is  necessary  for  ^e  party  making  snch  an  applica- 
tion to  demonstrate  that  he  has  a  lien  upon  the  property  covered 
by  the  attachment  which  he  seeks  to  set  aside;  and,  whether  he 
has,  the  party  whose  attachment  is  assailed  may  call  in  question 
on  the  motion,  to  the  end  that  it  may  be  determined  whether  the 
moving  party  has  a  standing  to  make  the  motion  which  the  debtor 
either  cannot  or  will  not  make.  This  section  was  so  constmed, 
and  we  think  correctly,  in  Delmore  v.  Owen,  44  Han,  296.  Having 
reached  the  conclusion  that  the  moving  party  had  no  standing  to 
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make  the  motion,  It  follows  that  the  order  should  be  rerersed,  with 
$10  costs  and  printing  dlBbarsementa,  and  the  motion  denied,  with 
flO  costs.    All  concur. 

(77  Hun.  144.) 

WESSON  T.  CHAPMAN  et  sL 
(Supreme  Court,  General  Term,  Fifth  Department    April  12,  1891) 

HECKITERS— CERTinCATES— RlGHXa  OF  PuRCHABBR8. 

SecelTer'8  certificates,  issued  In  excess  of  the  amount  authorized  by  the 
court,  are  not  enforceable  against  the  property  In  the  receivor's  hands  un- 
less the  proceeds  were  used  toe  the  benefit  thereof. 

Appeal  from  special  term. 

Action  by  Daniel  B.  Wesson,  for  the  benefit  of  himself  and  other 
creditors,  against  George  D.  Chapman,  as  receiver  of  the  Lackawanna 
&  Pittsburgh  Railroad  Company,  and  others.  From  a  judgment 
holding  that  defendants  Robert  Dunlap  &  Co.  are  not  entitled,  as 
creditors  of  said  receiver,  to  a  lien  against  the  property  of  the  rail- 
road company  equal  to  the  lien  held  by  holders  and  owners  of  cer- 
tificates issued  by  order  of  the  court,  said  Robert  Dunlap  &  Co.  ap- 
peaL  Affirmed. 

Argued  before  DWIOHT,  F.  J.,  and  LEWIS,  HAIGHT,  and  BRAD- 
LEY, J  J. 

R  Floyd  dark,  for  appellants. 
William  L  Murcy,  for  respondents. 

LEWIS,  J.  This  action  was  commenced  by  the  plaintiff,  Daniel 
B.  Wesson,  in  behalf  of  himself  as  the  owner  and  holder  of  receiver's 
certificates,  and  others  like  situated,  to  obtain  a  judgment  declaring 
their  claim  a  first  lien  upon  the  said  railroad  property  and  franchises, 
and  for  the  sale  thereof,  etc.  The  action  was  referred  to  James 
SL  Townsend,  Jr.,  as  sole  referee,  to  hear,  try,  and  determine  the 
issues  in  said  action,  and  to  ascertain  the  amount  of  the  outstand- 
ing indebtedness  of  the  receiver,  George  D.  Chapman,  together  with 
the  names  of  the  holders  of  said  indebtedness  and  the  amounts  due 
to  each,  and  the  validity  and  priority  of  said  claims  as  liens  upon 
the  property  and  franchises  of  the  Lackawanna  &  Pittsburgh  Rail- 
road Comimny.  The  referee  found  as  facts:  That  the  Lackawanna 
&  Pittsburgh  Railroad  Company  is  a  domestic  corporation  created 
and  existing  under  the  laws  of  the  state  of  New  York.  That  it 
was  formed  by  the  consolidation  of  two  other  railroads,  which  constit- 
uent railroad  companies  had  theretofore  mortgaged  their  respective 
properties  to  secure  their  bonds,  and  that  the  new  company  had  also 
mort^ged  its  property  to  secure  Its  bonds;  and  that  thereafter, 
and  on  the  8th  day  of  December,  1884,  an  action  was  commenced  in 
the  name  of  the  people  of  the  state  of  New  Y^ork  for  the  purpose  of 
dissolving  said  corporation,  and  distributing  its  assets.  That  at 
a  special  term  of  the  supreme  court,  held  in  the  city  of  Buffalo, 
George  D.  Chapman  was  duly  appointed  receiver  of  said  company, 
and  thereafter,  on  the  application  of  said  receiver,  an  order  was 
granted,  authorizing  and  directing  him  to  Issue  receiver's  certificates 
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to  the  amount  of  9100,000,  to  be  sold  by  him,  nnd  the  proceeds  of 
the  saleM  aaed  for  the  beDefit  of  the  proper^  of  said  road,  and  of 
the  owners  and  holders  of  its  stock  and  bonds.  The  order  provided 
that  the  certificates,  when  issued,  should  be  and  become  the  first 
lien  on  the  said  railroad  proper^  and  franchises,  {^or  to  the  Itat 
ot  said  mortgages.  Said  Chapman  issued  certificates  amounting 
to  $100,000.  Ten  of  said  certificates  he  sold  to  the  plaintiff,  who 
paid  therefor  full  value,  to  wit,  the  sum  of  f 10,000.  The  certificates 
became  due  and  payable  on  the  1st  of  January,  18!M).  Thereafter, 
upon  the  application  of  said  receifer,  an  order  was  duly  granted  by 
the  supreme  court,  authorizing  him  to  issue  receivers  notes  to  the 
^ggi^gate  amount  of  f50,000.  The  order  provided  that,  when  so 
issued,  th^  should  be  a  lien  upon  aU  the  railroad  property  and  fran- 
chises of  said  Lackawanna  &  Httsbui^h  Bailrcrad  Gompanj,  prior 
and  superior  to  the  liens  of  said  mortgages  mentioned.  Under  the 
authority  thus  conferred,  said  receiver  duly  issued  and  negotiated 
receiver's  notes  to  the  amount  of  ^0.000,  of  which  there  were,  at 
the  date  of  the  referee's  report,  ?4o,000  outstanding.  Some  of  said 
notes  were  sold  at  par  by  the  receiver;  others  were  pledged  as 
collateral  security  to  his  individual  notes,  which  were  sold  at  less 
than  par, — the  a^^regate  amount  realized  therefrom  being  $44,000. 
The  receirer  operated  the  road  from  the  time  of  his  appointment, 
in  December,  1884,  to  September  1,  1888,  and  during  most  of  the 
time  the  receipts  and  income  therefrom  were  not  sufficient  to  pay 
its  current  expenses.  Attached  to  each  of  the  genuine  notes  issued 
by  the  receiver  was  a  certificate  which  stated  that  the  notes  were 
issued  pursuant  to  an  order, of  the  court  authorizing  their  issue; 
that  they  were  to  be  a  debt  of  the  receiver  for  the  benefit  and  protec- 
tion of  the  property  of  said  railroad,  and  of  the  creditors  and  holders 
■of  the  stock  and  bonds  thereof,  and  were  to  be  a  first  Iict  on  said 
propertiy  prior  to  the  lien  of  the  said  seTeral  mortgages.  After 
the  said  receiver  had  issued  the  said  notes  to  the  amount  of  ^K0,000, 
and  after  he  tiad  ceased  to  operate  and  manage  the  road  as  receiver, 
and  in  the  month  of  December,  1888,  he  entered  into  negotiationB 
with  the  appellants  looking  to  the  borrowing  of  $10,000  from  them; 
and  to  accomplish  his  purpose  he  issued  what  purported  to  be  re- 
ceiver's notes  to  the  amount  of  $10,000,  and  sold  them  to  the  ap- 
pellants at  par,  they  belie^ing  them  to  be  the  genuine  notes  of  the 
receiver  when  they  purchased  them.  There  was  attached  to 
said  notes  so  sold  to  the  appellants  a  writing  which  recited  that  they 
were  issued  as  the  notes  of  Geoi^  D.  Chapman  as  receiver  erf  said 
road.  It  did  not,  however,  state  by  what  authority  they  were 
issued,  nor  that  they  were  to  be  a  first  lien  upon  the  railroad  prop- 
erty and  its  franchises.  The  appellants,  at  the  hearing  before  the 
referee,  presented  their  notes,  and  asked  to  have  them  allowed  as  a 
(tlaim  against  the  receiver  and  the  railroad  company  with  the  same 
force  and  effect  as  the  certificates  and  notes  issued,  as  afor»»id, 
by  virtue  of  the  orders  of  the  court  It  was  not  shown  that  the 
procetKls  of  the  appellant's  notes,  nor  any  part  thereof,  were  in  any 
way  used  fbr  the  benefit  of  the  railroad.  As  their  sale  to  the  appel- 
lants occurred  after  the  reoeiver  ceased  his  otmnedion  with  the  road. 
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It  is  qnite  eTideut  that  they  were  not  eo  used.  The  referee  held 
that  the  appellants  were  not  entitled  to  come  in  as  creditors  of  the 
railroad  compaoy,  and  participate  in  the  assets  of  the  company.  The 
report  of  the  referee  baring  been  confirmed,  and  judgment  entered 
thereon,  this  appeal  was  taken  by  Dunlap  &  Co. 

The  case  caftie  here  upon  exceptions  only.  No  evidence  is  con- 
tained in  tiie  record,  so  that  questions  of  law,  only,  are  presented. 
It  is  the  contention  of  the  appellants  that,  having  advanced  money 
to  the  receiver  appointed  by  the  court  upon  the  strength  of  notes 
purporting  to  be  issued  by  him  as  such  receiver,  they  are  entitled 
to  share  pro  rata  with  the  holders  of  genuine  certificates  and  notes 
in  the  assets  of  the  company,  if  not  to  the  full  amount  of  their  notes, 
to  at  least  in  the  sum  of  $6,000,  which  the  receiver  had  not  obtained 
from  the  sales  of  the  notes  of  f50,000  issued  by  the  order  of  the 
court,  there  being,  the  appellants  contend,  an  actual  overissue  of 
only  ^000.  Witlwnt  the  order  of  the  court,  the  receiver  had  no 
power  to  issue  notes  or  certificates  which  would  be  binding  upon 
the  trust  estate.  Kewbold  v.  Ballroad  Co.,  5  HI.  App.  367.  He 
had  no  authority  to  issue  the  notes  purchased  by  the  appellants, 
and,  had  the  appellants  examined  the  notes  and  the  accompanying 
papers  before  purchasing  them,  they  would  have  discovered  that 
they  did  not  purport  to  be  issued  by  authority  of  the  court.  While 
it  would  not  be  incumbent  upon  the  holders  of  notes  or  certificates 
issued  by  the  receiver  pursuant  to  the  order  of  the  court  to  show  that 
the  proceeds  off  the  sales  were  devoted  by  him  for  the  benefit  of  the 
road,  the  same  rule  cannot  be  hdd  to  apply  to  the  holders  of  notes 
issued  without  authority.  The  holder  ni  such  notes  must  at  least 
show  that  his  money  was  used  for  the  benefit  oi  the  estate  before  he 
can  make  a  claim  fbr  equitable  relief.  The  receiver  had  exhausted 
his  power  when  he  issued  the  amount  of  notes  provided  for  in  the 
order,  and  when  he  assumed  to  issue  the  notes  purchased  by  the 
appellants  he  was  acting  outside  of  the  power  conferred  upon  him; 
and  to  permit  the  holders  of  such  notes  to  participate  in  the  assets 
of  the  company  upon  an  equality  with  those  holding  genuine  notes 
would  destroy  the  market  value  of  genuine  certificates  or  notes  issued 
by  receivers  under  the  order  of  a  court;  to  allow  such  instruments 
to  take  precedence  of  easting  mortgages  would  destroy  the  market 
value  of  such  securities.  In  the  cases  to  which  we  are  referred, 
where  courts  have  giv^  relief  to  the  holders  of  stock  and  instru* 
ments  hnproperly  issued  by  directors  of  corporations,  the  corpora* 
tions  were  held  liable  for  the  reason  that  the  improper  conduct  was 
that  of  their  agents  or  representatives.  The  receiver  here  was  not 
the  representative,  in  that  sense,  of  the  corporation.  He  was  simply 
the  instrument  employed  by  the  court  to  take  charge  of  the  corpus 
ot  the  estate  pending  the  litigation.  We  know  of  no  principle  upon 
which  plaintifFs  notes  can  be  reformed  so  as  to  make  th«n  appear 
to  have  been  issued  by  order  of  the  court  'She  only  remedy  optat 
to  the  appellants  Is  against  the  receiver  i>eraonally.  The  Judgment 
appealed  from  should  be  affirmed,  with  costs.  IJl  concur. 
v.28N.y.8.no.4— 28 
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(77  Hon.  149.) 

EINSTEIN  T.  ROCHESTER  GAS  &  ELECTRIC  CO.  et  aL 
(Supreme  Court,  G^eral  T&m,  Fifth  Department.    April  12, 1801.) 

L  CONTBACTB— InTERPRETATIOK— OrOANIZIHO  CORPORATIONS. 

R.,  plalntUTa  aaslgnor,  transferred  property  to  a  corp^tlon  under  as 
agreement  that  48  per  cent  of  the  corporate  atock.  and  48  per  cent  of  any 

Increase  thereof,  should  be  Issued  to  him  or  his  assigns,  unless  the  Increase 
should  be  foi  cash  paid  at  par,  "and,  In  case  of  any  such  Increase  for 
money  paid  at  the  time,  said  party  of  the  first  part  [B,],  or  his  assigns, 
shall  have  a  right  to  subscribe  for  such  Increase,  In  the  first  Instance,  on 
the  same  terms  as  other  stockholders."  Hdd,  that  the  intent  of  the  agree- 
ment was  to  enable  R.,  or  the  transferees  of  hts  stock,  to  maintain  the 
same  proportl<Hi  of  interest  and  did  not  entitle  one  to  whom  R.  had  as- 
signed his  contract  to  the  48  per  cent  of  the  increase  of  the  stock  of  the 
corpcnratlon,  unless  soCh  assignee  was  also  the  licdder  of  R.*b  stock. 

Sl  Corpohatiomb— CoiTBOLniATiON— Ircrbastno  Captfat.  Btock. 

The  oBlcem  at  four  gas  and  electric  ll^t  companies  desired  to  consoli- 
date them,  and  to  carry  oat  such  purpose  an  agreement  to  consolidate 
was  entered  Into  between  three  of  the  companies,  under  which  part  of  the 
stock  of  the  consolidated  company  was  apportioned  among  the  stockhold- 
ers of  the  three  original  companies,  and  the  balance  was  used  to  purchase 
a  majority  of  the  stock  of  the  fourth  company,  five  shares  of  the  new 
stock  being  Issued  for  every  oue  share  of  the  stodi  piu^^hased.  The  fourth 
company  maintained  its  orgunlzation,  and  Its  officers  were  also  officers  of 
the  new  consolidated  corporation.  Hdd,  that  there  was  not  an  Increase  of 
the  capital  stock  of  the  fourth  company. 

Appefd  from  special  ter&,  Monroe  county. 

Action  by  Edwin  Einstein  against  the  Bochester  Gas  &  Electric 
(Company  and  the  Brush.  Electric  light  Company.  From  an  iuter- 
iocutory  judgment  oyerrnling  a  demurrer  to  the  complaint,  defend- 
ants appeal.  Reversed. 

Argued  before  DWIOHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

Edward  Harris,  for  appellants. 
George  F.  Danforth,  for  respondent 

LEWIS,  J.  The  demurrers  interposed  are  placed  upon  the 
grounds  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  dmands  judgment  tiiat 
the  defendant  the  Bochester  Gas  &  Electric  Company  issue  to  the 
plaintiff  certificates  for  f4S0,000,  at  its  par  value,  of  its  paid-up 
stock,  and,  in  default  thereof,  that  the  defendants,  one  or  both,  be 
required  to  pay  Mm  that  sum.  It  appears  from  l^e  allegations  of 
the  complaint  that  the  Brush  Electric  Company  of  devdand,  Ohio, 
was  the  exclusive  owner  of  valuable  patents  and  inventions  for  the 
manufacture  of  electricity  for  electric  luting  and  other  purposes, 
and  was  the  manufacturer  of  machines  and  machinery  for  producing 
and  using  electricity,  and  was  the  proprietor  of  what  was  known 
as  the  "Brush  Electric  Light"  and  "Double  Arc  light;"  that  on  the 
4th  day  of  March,  1881,  it  entered  into  a  written  agreemoit  with 
one  C.  M.  Rowley,  of  Xew  York  City,  by  which  it  gave  to  him  the 
exclusive  license  and  agency  for  the  sale  of  the  dynamos,  dectric 
machines,  and  apparatus  made  hy  it,  or  the  patents  owned  and  con- 
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trolled  by  it  for  electric  lighting,  etc.,  in  the  county  of  Monroe,  state 
of  New  York.  This  agreement  we  shall,  for  convenience,  designate 
as  "Exhibit  A,"  and  hereafter  refer  to  it  in  that  name.  On  the  19th 
day  of  May,  1881,  Rowley  entered  into  an  agreement  with  James  W. 
\Miitney  and  George  E.  Uumford,  of  Rochester,  N.  T.,  in  which  they 
agreed  to  oi^nize  a  stock  company,  witii  a  capital  of  not  lees  than 
$100,000,  for  the  purpose  of  introducing  the  Brush  Electric  Light 
in  the  city  of  Rochester.  In  pursuance  of  such  an  agreement,  they 
appear  to  have  organized  such  a  corporation;  and  thereafter,  and 
on  the  8th  day  of  June,  1881,  Rowley,  as  party  of  the  first  part, 
entered  into  an  agreement  with  the  corporation  so  organized,  known 
as  the  Brash  Electric  light  Company  of  Rochester,  N.  T.,  as  party 
of  the  second  part,  the  material  portions  of  which  are  as  follows: 

"Sow,  therefore,  this  ai^eement  wltaesseth,  that  the  aa!d  party  of  the  flret 
part,  tor  and  In  consideration  of  fhe  Issue  and  dellTorr  to  hfm  of  $48,000 
paid-up  capital  stock  of  the  said  party  of  the  second  iHirt,  being  48  per  centum 
of  the  said  capital  stock,  and  the  agi-eemeut  of  the  party  of  the  second  part 
that  if  at  any  time  hereafter  the  said  capital  stock  of  the  said  party  of  the 
second  part  shall  be  Increased  (otherwise  than  for  stock  Issued  for  cash  paid 
therefor  at  the  time  of  such  Issue,  at  par.  to  the  extent  of  9100.000)  In  addl< 
tlon  to  the  present  .capital,  48  per  centum  of  the  par  value  of  such  Incrraae 
shall  be  Issued  and  d^lTered  to  said  party  of  the  first  part,  or  bis  assigns, 
fully  paid  up,  has  amigned,  transferred,  and  set  ot«,  and  by  these  presents 
doth  assign,  transfer,  and  set  over,  unto  said  party  of  the  second  part,  its 
successors  and  assigns,  the  exclusive  agency  and  license,  in  the  said  dty  of 
Rochester  and  county  of  Monroe,  In  the  state  of  New  Tork,  for  the  sale  and 
use  of  the  Brush  dynamo,  electric  machines,  and  apparatus  made  and  sold, 
and  to  be  made  and  sold,  by,  or  the  patents  which  are  or  shall  be  controlled 
by,  the  Telegraph  Supply  Company  of  Cleveland,  Ohio  [now  the  Brush  Electric 
Company],  as  the  some  are  «■  shall  be  bdd  and  controlled  1^  said  party  of 
the  first  part  hereto,  under  and  by  virtue  of  said  ccmtract  hereto  annexed, 
subject,  however,  to  all  the  terms  and  conditions  contained  In  said  contract, 
so  far  as  the  same  are  applicable  to  said  party  of  the  second  part,  for  and 
during  the  said  term  of  17  yenrs  from  said  24tb  of  April,  1877,  and  for  and 
during  any  renewals  or  extensions  of  said  patents,  or  any  ot  either  thereof. 
And  the  said  party  of  the  second  part,  for  Itself,  successors,  and  assigns, 
covenants,  promises,  and  agrees  to  and  with  said  party  of  the  first  part,  his 
successors  and  assigns,  that  In  case,  at  any  time  hereafter,  the  capital  stock 
of  said  party  ot  the  second  part  shall  be  Increased  (otherwise  than  for  cash 
paid  for  the  said  increase  at  the  time,  at  par,  to  the  extent  of  |100,000)  In 
addition  to  the  present  capital,  that  then  and  In  that  case  said  party  of  the 
second  part  win  Issue  and  deliver  to  the  said  party  of  the  first,  his  successors 
or  assigns,  48  per  centum  In  amount  of  the  par  value,  fully  pnld  up,  of  such 
increase,  as  a  pirt  of  the  consideration  for  this  agreement,  and,  in  case  of 
any  such  Increase  f<»:  money  paid  at  the  time,  the  said  party  of  the  first  part, 
or  bis  assigns,  shall  have  the  right  to  subscribe  for  auoti  Increase,  In  the 
first  Instance,  on  the  same  terms  as  other  stockholders." 


This  agreement  we  shall  designate  as  "Exhibit  0,"  and  hereafter 
refer  to  it  as  such.  Thereafter,  and  on  the  13th  day  of  June,  1881, 
liowley  assigned  all  his  right,  title,  and  interest  in  Exhibit  A  to  the 
plaintiff,  who  subsequently,  and  on  November  6,  1881,  assigned  all 
his  right,  title,  and  interact  in  Exhibit  A  to  the  Brush  Electric 
Light  Company.  These  assignments,  together  with  that  incorpo- 
rated in  Exhibit  G,  were  subsequently  approved  by  the  Brush  Elec- 
tric Company  of  Cleveland,  Ohio.  On  the  27th  day  of  February, 
1883,  the  Brush  Electric  Company  of  Cleveland,  Ohio,  the  plaintiff, 
and  Rowley  all  joined  in  the  ezecation  of  an  instrument  to  the 
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Bniali  Electric  Light  Oompany,  in  which  they  recite  the  ptoriBioiw 
of  Exhibit  C  relating  to  the  Increase  of  capital  stock  of  the  company, 
and  also  that  the  pni^hase  and  Improvement  of  the  water  power 
at  the  lower  falle  in  Hocheeter  has  involved  the  expenditure  of  a 
mnch  lai^er  amount  of  money  than  was  contemplated,  thus  re- 
quiring an  increase  in  the  capital  stock  beyond  the  original  amoant 
contemplated,  and  concludes  as  follows: 

"Now,  theref(n%.  In  cmislda^tton  of  the  premises,  and  for  valne  received, 
we,  the  undersigned,  assignees  of  the  said  Charles  M.  Bowler,  of  the  said 
contract,  and  the  present  owners  and  holders  of  the  rights  and  privileges  ae- 
cured  to  said  Bowley  In  and  by  said  contract,  do  hereby  cons^t  and  agree 
that  the  said  company  [referring  to  the  Brush  Electric  Company  of  Roches- 
tet]  shall  have  the  right  to  increase  Its  capital  stock  to  the  extent  of  9200,000. 
In  cub,  In  addition  to  the  presoit  capltalt  Instead  of  $100/M)0,  as  stated  In 
Bald  contract,  they  not  being  required  to  Issue  and  deliver  to  said  Rowley, 
or  his  assigns,  any  portion  of  such  capital  stock  fully  paid  up,  as  stated  In 
said  contract,  and  that  snid  contract  may  be  and  is  changed  and  modified  In 
the  particulars  herein  stated,  and  not  otherwisa" 

Thereafter,  the  Brush  Electric  Light  Company  of  Rochester  in- 
creased its  capital  stock  in  the  amount  of  tl&U,000,  making  its  total 
capital  stock  f 260,000.  'The  complaint  further  alleges  that  the 
Brush  SHectric  Light  Company  of  Rochester  continued  to  do  busi- 
ness in  that  city  until  about  August  1,  1892;  that  about  that  time 
it  was  thought  by  the  officers,  directors,  and  managers  of  the  Roches- 
ter Gas  Company,  the  Brush  Electric  Light  Company,  the  Edison 
Electric  Illuminating  Company,  and  the  Rochester  Electric  Light 
Company  that  the  interest  of  the  stocliholders  of  each  would  be 
promoted  by  consolidating  those  companies  with  a  largely  increased 
capital  stock,  and  thus  obtaining  a  monopoly  of  the  business  of 
famishing  light  to  the  city  and  the  people  of  Rochester  by  either 
gas  or  electridly,  but  the  plaintifTs  ri^t  to  48  per  cent,  with  any 
increase  in  the  capital  stock  of  the  Brush  Electric  Light  Company, 
furnished  au  obstacle  to  the  formal  consolidation  of  the  four  cor- 
porations; that  thereupon  indirect  means  were  resorted  to  by  the 
directors  and  managers  of  the  four  corporations  to  accomplish,  in 
fact  and  effect,  a  consolidation,  by  putting  the  property  and  man- 
agement of  the  business  into  the  hands  of  a  new  corporation,  and 
thna  obtain  a  monopoly  ot  the  lighting  business  in  Rochester,  and 
yet  cut  the  plaintiff  out  of  his  right  to  the  48  per  cent,  of  the  in- 
crease of  the  capital  stock  of  the  Brush  Electric  light  Oom^ny. 
For  the  purpose  of  putting  this  scheme  into  execution,  on  the  11th 
day  of.  July,  1892,  the  Rochester  Gas  Company,  the  Edison  Electric 
Illuminating  Company,  and  the  Rochester  Electric  Light  Company 
entered  into  a  contract  of  consolidation  into  a  single  corporation, 
to  be  called  ^the  Rochester  Gas  &  Electric  Company,  organized 
under  chapters  666  and  667  of  the  Laws  of  1890.  The  capital  stock 
of  this  company  was  fixed  at  |4,300,000,  represented  by  43,000 
shares,  of  the  par  value  of  flOO  eaclL  The  contract  contained  a 
provision  that  this  company  should  retain  In  the  treasury  12,600 
shares  of  its  stock,  with  which  the  directors  were  authorized  to  pur- 
chase not  l^s  than  two-thirds  of  the  capital  stock  of  the  Bnish 
Electric  JAg^t  Company,  paying  therefor  not  more  than  Ave  shares 
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of  the  stock  of  the  consolidated  company  for  each  share  of  the  stock 
of  the  Brush  Company.  The  new  company,  as  organized,  issued 
to  tlie  stockholders  of  the  gas  company  20,500  shares  of  its  capital 
stock;  to  the  stockholders  of  the  Edison  Electric  mnminatlng  Com- 
pany, 6,000  shares;  to  the  stockholders  of  the  Rochester  Electric 
Light  Ck)mpany,  4,000  shares, — and,  with  the  12,500  shares  retained, 
it  purchased  from  the  stockholders  of  the  Brush  Electric  Light  Com- 
psutj  all  of  the  outstanding  stock  of  that  company,  paying  therefor 
Ave  shares  of  the  stock  of  the  new  company  for  each  share  (A  the 
stock  of  the  old  company.  It  is  alleged  that  the  new  corporation 
immediately  commenced  business,  took  possession  of  the  property 
of  the  old  corporations,  and  that  its  stock  is  now  worth  par. 

The  plaintiff  claims  that  the  transaction  was,  in  effect,  an  increase 
of  the  capital  stock  of  the  Brush  Electric  Light  Company  In  the  sum 
of  f  1,000,000;  that  he  was  entitled  to  48  per  cent.,  amounting  to 
f4SO,000,  of  such  issue;  and  that  the  defendant  should  deliver  to  him 
that  amount  of  stock,  or  pay  him  therefor.  Assuming  that  the 
piaintlff  is  the  owner  of  Exhibit  0,  and  entitled  to  all  the  rights  and 
privileges  secured  by  it,  we  are  brought  to  a  consideration  of  those 
rights  and  privileges.  What  are  they?  As  construed  by  the  plain- 
tiff, the  contract  entitles  him  to  recover  48  per  cent,  of  any  increase 
in  the  capital  stock  of  the  company  over  and  above  the  f 250,000  au- 
thorized by  him,  whether  he  is  or  is  not  a  stockholder.  His  posi- 
tion may  be  made  more  clear  by  illustration:  The  original  stock 
was  9100,000;  of  this,  ^48,000  was  issued  to  Bowley,  and  f 52,000 
retained  by  the  other  stockhdders.  Suppose  the  stockholders  were 
of  the  opinion  that  their  property  was  worth  f 500,000,  and  should 
decide  to  Increase  their  capital  stock  to  that  amount.  Each  person 
holding  a  share  of  the  old  stock  would  be  entitled  to  five  shares;  so 
that  Rowley,  holding  $48,000  of  the  old  stock,  would  have  his  in- 
creased to  ^240,000,  and  the  other  stockholders,  who  held  $52,000  of 
ihe  original  stock,  would  have  $260,000.  But,  under  the  contract; 
Bowley  is  also  entitled  to  48  per  cent,  of  the  increase.  There  beina: 
an  Increase  of  $400,000,  his  proportion  thereof  would  amount  to 
$192,000,  which  must  come  out  of  the  stockholders,  and  reduce  the 
amount  going  to  tiiem  in  that  sum.  As  stockholder,  he  gets  his 
share  of  the  increase,  and,  as  owner  of  ^e  contract,  he  gets  48  per 
cent,  in  addition,  making  about  three-fourths  of  the  entire  increase. 
Rowley  was  the  owner  of  48-100  of  the  plant,  property,  and  business 
of  the  corporation,  which  we  have  assumed  was  worth  $500,000. 
Suppose  that  Rowley  had  sold  his  stock  before  the  increase,  and 
received  therefor  his  proportion, — $240,000.  The  persons  who  pur- 
chased from  him  would  stand  in  his  place,  and  be  entitled  to  tiieir 
proportion  of  any  increase  in  the  capital  stock  that  should  be  made. 
Assume  an  Increase  to  have  been  mad^  as  above  stated.  Rowley 
would  still  be  entitled  to  demand  an  additional  $192,000,  even 
though  he  had  ceased  to  be  a  stockholder,  and  had  received  his 
48-100  of  the  entire  value  of  the  properly  of  tiie  corporation.  AgaiiL 
take  the  figures  as  actually  presented  in  this  case.  Rowley  received 
$48,000  of  t^e  capital  stock;  the  other  stoclcholders  received  $202,- 
000;  making  a  total  of  $260,000.  Assume  that  the  capital  stock  was 
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increased  in  the  sum  of  fl,000,000,  making  a  total  of  |1^50,000. 
Of  this  sum,  Rowley,  if  he  still  held  the  stock  originally  issued  to 
him,  would  receive  |240,000,  and  the  remaining  stockholders  $1,010,- 
000;  but,  of  the  $1,000,000  increase,  he  is  entitled  to  his  48  per 
cent.,  amounting  to  $480,000,  which  must  come  out  of  the  stock- 
holders. He  thus  gets,  not  only  his  48  per  cent  of  this  increaae, 
but,  in  addition  thereto,  his  proportionate  share  as  Btockluilder. 
These  results  are,  to  say  the  least,  extraordinary,  and  cause  ns  to 
hesitate  to  assent  to  such  an  interpretation  of  ttie  instrument.  Is 
it  possible  that  the  agreement  was  ever  so  understood  by  the  par- 
ties? Is  such  a  conclusion  rational  and  logical?  Let  us  see.  The 
agreement  should  be  read  as  of  the  time  it  was  executed,  having 
in  mind  the  conditions  as  they  then  existed.  The  Brush  Electric 
Light  Company  had  not  then  commenced  business.  By  this  agree- 
ment, Bowley  conveyed  to  it  the  right  to  use  the  Bnv^  patents  and 
machines.  The  company,  in  turn,  transferred  to  Bowl^  his  $48,000 
of  the  capital  stock.  The  stock,  of  itself,  had  no  value.  Its  value 
consists  in  the  property  and  business  that  it  represents.  The  value 
of  the  property,  or  the  magnitude  of  the  bnsiness,  is  not  dependent 
upon  the  amount  of  the  ^ock  which  has  been  issued  to  represent  It, 
and  its  actual  value  is  the  same  before  as  it  is  after  an  increase  of 
the  stock.  Fifty-two  thousand  dollars  of  the  capital  stock  was  held 
by  the  other  persons.  Rowley  was  in  the  minority,  and  it  was  but 
natural  that  he  should  wish  to  guard  himself,  and  prevent  hia 
stock  from  being  depreciated.  He,  as  we  have  seen,  was  the  owner 
of  48-100  of  the  entire  property  of  the  corporation.  If  the  majority 
of  the  stockholders  should  see  fit  to  increase  the  capital  stock  with- 
out paying  therefor,  and  issue  it  to  themselves  or  others,~in  com- 
mon parlance,  to  "water  it," — the  effect  would  be  to  reduce  his  inter- 
est in  the  property  of  the  corporation.  He  had  the  right  to  guai>d 
against  this.  Consequently,  it  was  incorporated  into  the  agree* 
ment  that  in  case  of  an  increase  he  should  have  issued  to  him  48 
per  centum  of  such  increase^  which  at  that  time  was  his  proportion- 
ate share.  The  agreement  treats  him  as  a  stockholder  owning  that 
percentage  of  the  stock,  and  it  is  in  that  light  that  the  clause  in 
question  must  be  read.  Being  a  stockholder,  he  must  have  issued 
to  him  his  proportionate  share  of  any  increase  in  the  stock,  and 
thus  preserve  to  him  his  share  or  interest  in  the  property  of  the 
corporation,  and  evidently  the  agreement  only  contemplates  him  as 
a  stockholder.  The  property  of  the  corporation  is  represented  by 
stock.  If  Bowley  sho\dd  seU  his  stock,  he  would  cease  to  have  any 
interest  in  the  property  of  the  corporation,  or  v<Ace  in  its  manage- 
ment. As  soon  as  he  sells,  the  purchaser  takes  his  place,  and  be- 
comes entitled  to  all  of  his  rights  in  the  corporation.  Such  pur- 
chaser is  then  interested  in  maintaining  his  proportionate  share 
of  the  stock,  and  in  receiving  his  just  proportion  of  any  new  stock 
that  may  be  issued.  This  the  parties  evidently  had  in  mind  when 
the  provisions  of  the  contract  were  framed;  for  we  find,  in  case 
it  should  be  determined  that  the  capital  stock  should  be  increased, 
"that  then  and  in  that  case  said  party  of  the  second  part  will  issue 
and  deliver  to  the  said  party  of  th.e  first  part,  his  successors  or  a»- 
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Bigns,  48  per  cent,  in  amounV'  etc  Who  are  Bowley'a  snccesaorB 
or  assigns,  here  referred  to?  Can  thej  be  other  than  those  who 
have  taken  his  place  in  the  corporation, — the  person  or  persons  who 
have  succeeded  to,  or  to  whom  he  has  assigned,  his  stock?  We 
think  not  The  purchasers  of  his  stock,  in  turn,  became  entitlf^ 
to  the  percentage.  If  one  individual  purchased  his  entire  stock,  the 
percentage  would  have  continued  the  same.  Had  he  purchased  but 
a  portion  thereof,  his  proportion,  of  course,  would  be  rated  accord- 
ing^, li  we  are  correct  in  this  view,  the  agre^mt  was  with  Row- 
ley, as  a  stockholder,  for  the  purpose  of  protecting  him  as  sncli,  and, 
apon  another  succeeding  to  his  stock,  his  saccesson  or  assigns,  in 
tarn,  became  entitled  to  the  protection  which  the  contract  gave 
to  him.  The  48  per  cent  mentioned  in  the  contract  had  reference 
to  his  proportionate  share  of  the  stock  as  it  then  stood,  and  as  it  was 
then,  doubtless,  ^pected  to  remain.  Had  he  sold  part  of  his  f48,' 
000,  he  could  not  expect  hi^  percentage  to  remain  the  same,  and 
his  consenting  to  the  increase  of  the  capital  stock  without  the  re* 
ceipt  of  his  proportionate  share  of  such  increase,  operated  to  change 
the  rate  in  case  of  a  snbseqnent  increase.  If,  as  is  claimed,  the 
transaction  with  the  Rochester  Gas  &  Electric  Company  was  in 
effect  an  increase  in  the  capital  stock  of  the  Brush  Electric  Light 
Company  in  the  amount  of  |1,000,000,  and  Rowley  still  owned  the 
original  stock  issued  to  him,  he  received  his  ratable  proportion  of 
the  new  stock.  If  he  had  transferred  his  stock  to  others,  they  re- 
ceived it  in  his  stead. 

We  have  thus  far  considered  the  provision  of  the  contract  per^ 
taining  to  an  increase  of  the  stock  when  no  money  is  paid, — ^when 
the  increase  is  in  the  nature  of  a  stock  dividend.  It  appears  to  us 
that  onr  view  is  made  more  clear  by  the  provision  which  follows, 
pertaining  to  ah  increase  of  sto(^  for  money  paid: 

"And  In  case  of  any  Increase,  for  money  paid  at  tbe  time,  the  said  party  of 
the  first  part,  or  hla  assigns,  shall  hare  the  right  to  subscribe  for  such  In- 
crease, in  the  first  instance,  on  tbe  same  terms  as  other  stockbolders," 

In  this  provision  we  have  no  reference  to  Rowley's  48  per  cent, 
and  for  reasons  that  are  obvious.  If  cash  is  paid  for  the  stock,  it 
would  go  into  the  treasury  of  the  company,  and  Rowley  would  thus 
get  his  proportion  of  the  benefits.  In  case  the  increase  is  for  cash, 
he  is  not  given  48  per  cent  thereof,  but  is  given  the  right  to  sub- 
scribe for  such  Incr^ise  on  the  same  terms  as  the  other  stockholders. 
He  is  thus  placed  on  an  even  footing  with  them,  and  given  the  power 
to  maintain  his  proportionate,  share  in  the  company's  property. 
But,  assuming  that  Exhibit  C  should  be  construed  as  contended  for 
by  the  plaintiff,  we  do  not  understand  that  there  has  been  an  in- 
crease of  the  capital  stock  of  the  Brush  Electric  light  Company. 
It  is  not  claimed  that  there  has  been  any  such  increase,  in  fact  It 
is  only  claimed  that  the  effect  of  the  transaction  described  is  the 
same  as  tf  there  had  been  an  increase,  and  that  this  plan  was  re- 
sorted to  for  the  purpose  of  preventing  the  plaintiff  from  acquiring 
any  rights  under  Exhibit  C  The  question  presented  is  one  of  right 
under  that  contract;  and,  if  the  stockholdera  had  the  right  to  do 
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what  thej  did  do,  their  intent  becomes  immaterial.  The  Brash 
Electric  Company  has  not  become  merged  in  the  new  company,  for 
it  is  alleged  that  directors  hare  been  elected,  and  a  separate  cor- 
porate existence  maintained.  It  was  not  a  parly  to  the  consolida- 
tion f^rreement  ap(m  which  the  new  corporation  ./as  o^anised. 
Each  indiTidnal  stockholder  sold  his  stock  to  the  Bochester  Gas 
&  Klectric  Company,  each  receiving  for  each  share  so  soLd  five 
shares  in  that  company.  This  they  were  given  the  power  to  d*  by 
the  express  proTisions  ot  Exhibit  0.  The  business  of  the  two  coopo- 
rations  was  similar.  The  new  corporation  had  the  power  to  pat- 
chase  the  stock  of  the  old  corporation,  and  its  presidnit  or  other 
officers  were  eligible  to  become  officers  of  sach  corporation,  the  same 
as  if  they  were  indiTidual  stockholders  therein.  The  statute  pro- 
Tides  that: 

"Any  Btodc  corporation,  dtHnestlc  or  foreign,  now  exlstlngr  ot  hereafter  or- 
ganized, except  monied  cwporations,  may  purchase,  acquire  hold  and  dl»> 
pose  of  the  stocka,  bonds  and  other  evidences  of  Indebtedness  of  any  corpom- 
tlon,  domestic  or  foreign,  and  issue  In  exchange  therefor  Its  stock,  bonds  or 
other  obligations.  When  any  such  corporation  shall  be  a  stockholder  in  any 
other  corporation  as  herein  provided,  Its  president  or  other  officers  rtiall  be 
eligible  to  the  office  of  director  of  such  corporation,  the  same  as  If  they  were 
individually  stockholders  therein,  and  the  corporation  holding  such  8to<^  sliall 
possess  and  exorcise  In  respect  thereof,  aU  the  rights,  powers  and  privUeges 
of  individual  owners  or  boldom  of  such  stock."   Laws  1802,  c.  688,  1 40. 

The  plaintifT  is  not  alleged  to  have  been  a  stockholder  in  the  old 
corporation.  He,  therefore,  had  no  voice  in  its  management  or  con- 
trol, nor  right  to  share  in  any  of  its  property,  assets,  or  profits  of 
its  business.  It  is  therefore  not  apparent  that  he  Buffered  by  what 
was  done.  The  Inteilocntory  judgment  shonld  be  reversed,  and  the 
defendants^  demurrers  sustained,  with  costs,  but  with  leave  to  the 
plaintiff  to  amend  his  complaint  within  20  days  npon  payment  of 
the  costs  of  this  appeal  and  of  the  demurrers. 


DWIOHT,  P.  J.,  and  BRADLEY,  J.,  concur.  HAIQHT,  J.,  not 

taking  part 

(77  Hun,  124.) 


]>ELAI1BIJ>  T.  VILLAOE  OF  WBS'^nCBSU). 
(Supreme  CkHirt,  General  Teem,  Fifth  Department.   April  12, 18d4.) 

1.  Oom-BAOTs— Rkprbsvitfatioiib— V^HSH  Past  ov  Costbaot. 

At  the  eoA  of  the  plans  and  specifications  tor  proposed  watsrwrnics  tar 
defendant  village  was  a  note  stating  that  the  *^Ipe  line  Is  mostly,  and 
Ifhe  tunnels  arc  entirely,  to  be  in  soft,  shale  rock."  It  appeared  that  plain- 
tiff, whose  bid  for  constmctlng  the  •waterworks  was  accepted,  r^ied.  In 
making  his  bid,  on  the  representations  as  to  the  character  of  the  excava- 
ttons.  Hdd,  that  such  representations  wo-e  part  of  the  contract,  and  a 
warranty  by  defendant  as  to  the  quality  of  the  excavations. 

I.  Baub— Intbrfbetation. 

A  contract  for  the  construction  of  waterworks  for  a  villa«re  provided  ttiat 
sa  estimate  should  be  made  each  month  of  tbe  valne  at  Qie  labor  and  mar 
torials,  and  all  wrak  completed,  up  to  tbe  first  day  of  tha  mmtfa,  and  80 
per  cent  of  the  contract  price  of  such  completed  worlc  paid  to  the  ooo- 
tractor.  Bdd,  that  the  word  "completed"  did  not  mean  "entirely  com- 
pleted," but  the  contractor  was  entlUed  to  an  estimate  of,  and  payment  fior, 
any  work,  of  which  a  material  and  substantial  part  bad  been  performed. 
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Appeal  from  Judgment  on  report  of  referee. 

Action  by  Clarence  Dela^eld  a^dnst  the  village  of  Westfteld. 
From  a  judgment  in  favor  of  plaintifl  for  f2,615.70,  entered  in 
Gfaantancpia  ooimty  on  the  report  of  a  referee,  plaintifl  appeals. 
Reversed.   

Argned  before  DWIOHT,  P.  J,  and  LEWIBi  HAIGHT,  and 
BRADLEY,  JJ. 

William  J.  Ourtiss,  for  appellant 
Frank  W.  Btevens,  for  respondent 

LEWIS,  J.  In  the  year  18S9  the  village  of  Wcstfield  cansed  to 
be  prepared  plans  and  speciiications  for  waterworks  for  the  village. 
Bids  were  invited  from  contractors.  The  plainUff,  who  was  a 
contractor  and  engineer,  submitted  a  bid  or  proposal  i^eet  for 
the  work,  which  was  accepted  by  the  defendant,  and  a  written 
contract,  based  upon  the  plans  and  specifications  and  proposal 
sheel^  was  entered  into  between  the  partiM  on  the  19th  day  of 
July,  1889.  The  scheme  contmplat^  taking  tiie  water  from 
a  stream  several  miles  from  the  village,  at  a  point  called  ihe  "In- 
take." From  this  point  the  water  was  to  be  first  conducted  through 
a  vitrified  pipe  line  to  a  point  upon  the  lands  of  one  Hawley, 
where  were  to  be  constructed  a  filter  and  small  reservoir,  known 
in  the  case  as  the  "Hawley  Filter  and  Reservoir."  From  there  a 
pipe  line  was  to  conduct  the  water  to  the  village,  where  it  was 
to  be  distributed  through  iron  mains  along  the  various  streets  speci- 
fied in  the  contract  These  mains  connected  with  a  large  reservoir 
npon  the  lands  of  one  Kenl^  known  in  the  case  as  the  "Kent  Reser- 
voir." A  full  and  particular  description  of  the  various  parts  of 
the  ^tem  was  contained  in  the  specifications,  and  particular 
rules  were  stated,  to  guide  bidders.  For  the  reservoirs,  excava- 
tions, and  filling,  bids  were  required  to  be  made  by  the  solid  yard, 
once  measured,  onfy,  in  the  dikes;  for  the  ditches,  by  the  solid 
yard  of  excavation  only;  for  the  iron  and  vitrified  pipe  lines,  by  the 
running  foot  At  the  end  of  the  specifications  was  the  following: 
"Kote.  Hie  vitrified  pipe  line  is  mostly,  and  the  tunnels  are  entirely, 
to  be  in  soft,  shale  rock."  The  plaintifTs  proposal  sheet  was  sub- 
mitted to  tlxe  defendant  in  line  with  the  specifications,  with  a  few 
modifications.  He  bid  a  lump  sum  of  fl,500  for  the  Hawley  filter 
and  cistern;  flOO  for  the  valve  house  at  the  main  reservoir;  for 
the  work  upon  the  Kent  reservoir,  21  cents  per  cubic  yard,  meas- 
ured in  the  dike  (modifying,  as  will  be  observed,  the  defendant's 
specifications,  which  provided  that  the  filling  should  be  measured 
onc^  only,  in  the  dikes);  for  the  vitrified  and  iron  pipe,  by  the  run- 
ning foo^  at  different  prices,  stated  In  the  bid, — and,  under  the 
head  of  "Remarks,"  stated: 

"Tbts  bid  to  be  considered  only  as  a  whole,  and  In  no  case  as  a  part**  *T. 
hereby  agree  to  enter  Into  a  formal  contract  with  you,  to  famish  such  labor 
and  materials,  according  to  the  advertisements  and  specifications,  within  flvt 
days  aft^  notice  Is  giren  to  me  that  yon  are  willing  to  accept  the  proposal, 
hi  an,  ss  called  tor  In  flie  advertiiem«iti.'' 
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PUintiffB  bid  was  acc^ted  by  the  deCendant,  and  a  written 
contract  was  entered  into  by  the  parties  on  the  Ist  day  of  July, 
1889,  which  provided,  among  other  things,  that  the  plaintiff,  iu 
consideration  of  the  payments  to  be  made  to  him  by  the  village, 
agreed  to  furnish  all  the  labor  and  materials,  and  do  the  work,  re- 
quired to  complete  the  work  as  named  in  the  proposal  sheet  an- 
nexed, "as  the  same  is  more  fully  described  in  the  printed  and 
written  speciflcations  hereto  annexed;"  that  he  would  do  the  work 
according  to  the  plans  and  specifications,  according  to  the  tme 
intent  and  meaning  of  lUs  proposal  sheet  and  such  plans  and 
specifications.  The  contract  required  the  village  to  appoint  a  com- 
petent person  to  superrue  the  work  as  it  progressed.  It  further 
provided  as  follows: 

"The  party  of  tbe  first  part  [the  Tillage]  agrees  that  their  cxecutlTe  commit- 
tee win  cause  an  estimate  to  be  made,  before  the  10th  day  of  each  mooth,  of 
the  value  of  the  labor  and  materials  on  all  work  completed  up  to  tbe  first 
day  of  the  same  month,  and  will  on  said  tentn  day  of  each  month  pay  to  thp 
party  of  the  second  part  [the  defendant],  as  a  partial  payment,  ninety  per 
■cent  of  the  contract  price  of  such  completed  work,  and  will  within  tweut.v 
days  after  tbe  completion  of  the  work  cause  a  final  and  complete  estimate  of 
tbe  labw  and  mat»lalB  furnished  by  the  party  of  the  second  part  under  tbe 
contract,  in  accordonce  with  said  proposal  sheet  and  specifications,  and  ac- 
cepted by  the  board  under  this  agreement,  and  will  pay  to  the  party  of  the 
second  part,  at  tbe  ratio  named  In  this  proposal  sheet,  tbe  balance  found  him 
due,  without  undue  d^^." 

It  further  provided  that  if  the  plaintiff  failed  to  prosecute  the 
work  diligently,  and  complete  the  same  by  the  1st  day  of  December. 
1889,  to  the  satisfaction  of  the  viUage,  it  was  at  liberty  to  suspend 
the  execution  of  the  agreement,  and  annul  the  same.  The  plain- 
tiff made  a  deposit  of  f 2,000  as  security  for  the  performance  of  the 
contract  This  the  contract  provided  should  be  repaid  to  him  upoo 
the  completion  of  the  work.  The  plaintiff  entered  upon  the  work, 
and  prosecuted  tlie  same  till  the  fore  part  of  December,  when  the 
defendant,  being  dissatisfied  with  the  progress  and  the  manner 
of  performing  the  work,  terminated  the  contract;  and  this  action 
was  brought  by  the  plaintiff  to  recover  $10,000  damages  for  breach 
■of  the  contract.  The  case  was  referred  to  a  referee,  to  hear  and 
determine;  and  he  reported  in  favor  of  the  plaintiff  for  the  amount 
of  the  deposit,  f 2,000,  and  interest,  and  an  item  or  two  of  extra  work, 
amounting  in  all  to  the  sum  of  |2,515.70.  From  the  judgment  en- 
tered, this  appeal  was  taken. 

Whether  the  conclusions  of  the  referee  are  to  be  sustained  de- 
pends upon  the  construction  which  should  be  given  to  the  contract. 
He  held  that  the  plaintiff  had  failed  to  perform  the  contract  within 
the  time  agreed,  and  to  perform  the  work  as  agreed,  and  that  the 
defendant  was  therefore  justified  in  declaring  the  contract  termi- 
nated. Within  a  few  days  after  making  the  contract,  plaintiff  com- 
menced work  upon  the  Kent  reservoir.  In  a  few  days  thereafter 
he  received  notice  in  writing  from  Kent,  the  owner  of  the  land  on 
which  the  reservoir  was  being  constructed,  directing  him  to  dis- 
eontinue  work  for  the  reason  stated  in  the  notice, — that  no  arranj^e- 
ment  had  been  made  for  tbe  purchase  of  the  land  by  the  defendant, 
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-and  threatened  to  prosecute  the  plaintiff  if  he  did  not  desist  The 

plaintiff,  upon  advice  of  his  counsel,  ceased  work  upon  the  reservoir 
for  sometiiing  over  a  month.  The  village  had  caused  a  survey  and 
map  to  be  made  of  the  lands  of  Kent  intended  to  be  taken,  and  had 
filed  the  aaHie,  pursuant  to  chapter  211  of  the  Laws  of  1885,  and 
therefore  had  the  right  to  enter  upon  the  lands;  but  this  was  not 
known  to  the  plaintiff,  during  the  suspension  of  hia  work  thereon. 
The  lawyer  with  whom  he  advised  does  not  seem  to  have  been 
aware  of  this  act.  He  had  in  mind,  undoubtedly,  as  was  quite  natural 
he  should,  the  general  condemnation  law.  Plaintiff  testified  that 
he  relied  upon  the  advice  of  his  counsel,  and  suspended  work  be- 
cause of  the  notice;  and  his  evidence  in  that  particular  is  not  con- 
tradicted. It  is  ^o  cont^ded  by  the  plaintiff,  and  the  evidence 
tends  to  show,  that,  in  digging  the  trenches  and  tunnels  for  the 
vitrified  pipe  line,  he  encountered  a  very  large  amount  of  hard 
rock;  that  the  excavations  for  the  tunnels,  inst^id  ai  being  entirely 
in  soft,  shale  rock,  were  largely  made  up  of  hard  rock,  which  re- 
quired blasting;  and  that  he  was,  in  consequence,  very  greatly 
ddayed  In  the  progress  of  the  work.  The  learned  referee  held  and 
decided  that  the  note  mentioned  at  the  end  of  the  specifications — 
that  the  vitrified  pipe  line  is  mostly,  and  that  the  tunnels  are  en- 
tirely, to  be  in  soft,  shale  rock — was  not  a  part  of  the  contract,  for 
the  reason,  as  stated  in  his  opinion  printed  in  the  case,  that  at  the 
time  the  plans  and  specifications  were  circulated  the  vitrified  pipe 
line  had  not  been  staked  out  and  located,  but  that  at  the  time  the 
proposal  sheet  was  executed  by  the  plaintiff,  and  delivered  to  the 
defendant,  the  line  had  been  staked  out  and  located  so  that  it  could 
be  traced  and  followed,  and  that  the  plaintiff,  in  his  proposal  sheet, 
offered  to  do  the  work  in  a  complete  manner  according  to  the  speci- 
fications, and  that  the  formal  contract  made  no  mention  of  this  note 
at  the  foot  of  the  specifications.  There  were  1,225  feet  of  tunnels, 
as  estimated  in  the  plaintiff's  proposal  His  bid  was  for  the  entire 
vitrified  pipe  line,  without  extra  charge  for  the  tunneling.  The 
plans  and  specifications  and  the  proposal  bid  of  the  plaintiff  are 
all  referred  to  in  the  contract,  and  are  stated  to  be  annexed  thereto. 
They  were,  without  objection,  received  in  evidence.  While  the 
exact  route  of  the  |npe  line  had  not  been  located  at  the  time  bids 
were  invited,  the  evidence  tends  to  show  that  the  plaintiff  relied, 
in  making  his  bid,  upon  the  representation  as  to  the  character  of 
the  excavations,  and  assumed  that  it  was  as  described  in  the  de- 
fendant's specifications;  and  we  think  it  must  be  held  to  be  a  part 
of  the  contract,  and  that  it  amounted  to  a  warranty  on  the  part  of 
the  defendant  as  to  the  quality  of  the  ^cavation.  It  Is  a  matter 
of  common  knowledge  that  in  making  contracts  for  such  work  the 
chsuracter  of  the  material  to  be  excavated  is  an  important  factor. 
The  referee  construed  that  part  of  the  contract  requiring  the  de- 
fendant to  make  an  estimate  before  the  10th  day  of  each  month 
of  the  value  of  the  labor  and  materials  on  all  work  completed  up  to 
the  1st  day  of  the  same  frionth  to  mean,  as  applied  to  the  pipe  line, 
that,  before  the  plaintiff  was  entitled  to  an  estimate,  he  must  have 
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the  portion  of  the  work  for  which  he  required  an  estimate  entir^y 
c(Hnpleted, — that  is  to  say,  he  mtiBt  have  dog  the  trench,  laid  the 
pipe,  soldered  tlie  joints,  fllled  the  trench,  and  leveled  the  ground 
over  the  trench, — and,  as  to  the  work  upon  the  Kent  retKiroir,  that 
he  was  not  entitled  to  an  estimate  until  it  was  entirelj  completed. 
For  the  work  upon  the  Kent  reservoir,  as  stated,  the  plaintiff  was 
to  receive  21  cents  per  cubic  yard  for  excavating  and  placing  earth 
in  the  dike.  The  learned  referee  finds  that  the  plaintiff  com- 
menced work  upon  the  reservoir,  and  put  into  the  embankment  or 
dike  between  seven  and  nine  thousand  yards  of  earth,  but  that  at 
the  time  he  abandoned  the  woik  there  was  left  considerable  work 
to  be  done  to  complete  the  same,  and  that  lie  was  not  entitled  to 
an  estimate  upoo  it,  for  the  reason  that  he  had  not  entirely  com- 
pleted  it  He  found,  as  a  conclusion  of  law,  "that;  for  woi^  and  labor 
done  on  the  vitrifled  and  iron  pipe  line,  the  plaintiff  was  not  en- 
titled to  an  estimate  for  its  value  on  the  1st  of  the  month,  unless, 
as  a  matter  of  fact,  the  tr«iches  had  been  dug,  the  pii)e  laid  therein, 
and  covered,  as  required  by  the  contract^'  and  he  applied  that  role 
to  all  the  work  which  had  been  done  when  the  contract  was  declared 
terminated  by  defendant 

A  rational  and  equitable  construction  should  be  given  to  this  con- 
tract, with  a  view  to  effectuate,  rather  than  defeat,  the  Intentions 
of  the  parties  In  making  it  It  will  aid  In  its  construction  to  con- 
sider the  situation  and  condition  of  the  parties  at  the  time  the  con- 
tract was  made.  The  defendant  was  desirous  of  obtaining  a  water 
system.  To  that  end,  it  was  necessary  that  the  party  doing  the 
work  should  be  furnished  with  funds  at  stated  periods,  as  the  work 
progressed,  in  amounts  as  large  as  it  was  safe  for  the  village  to 
advance.  It  was  agreed  that  monthly  estimates  should  be  made, 
and  that  the  defendant  should  pay  90  per  cent  of  the  value  of 
the  labor  and  materials  on  all  work  completed  up  to  the  1st  day 
of  the  mtmth.  The  10  per  cent  was  reserved  as  a  factor  of  safety 
to  the  defendant  The  contract  contemplated  that  the  village 
would  employ  an  expert  engineer,  who  should,  at  the  beginning 
of  each  month,  make  an  estimate  of  the  amount  of  work  completed 
by  the  plaintiff,  and  determine  the  amount  that  it  would  be  pru- 
dent, under  the  contract,  for  the  Tillage  to  pay  to  aid  him  in 
carrying  on  Ms  work.  There  was  no  practical  difQcnlty  in  the  ex- 
pert engineer  estimating  the  amount  the  jdaintiff  was  entitled  to 
for  the  work  performed  at  the  dose  tst  a  month,  taking  Into  view 
the  contract  price  for  the  work.  It  was  not  absolutely  essential 
that  the  work  should  be  finished  and  completed,  to  enable  him  to 
make  such  an  estimate.  It  is  suggested  by  respondent's  counsel 
that  there  was  no  basis  for  such  an  estimate  until  the  work  waa 
completed,  as  some  portions  of  the  line  m^ht  be  more  expensive 
than  other  parts,  and,  if  the  engineer  was  to  estimate  it  in  detail, 
it  might  lead  to  an  overestimate.  We  are  not  able  to  appreciate 
the  force  of  this  suggestion.  We  must  assume  that  an  educated 
and  cfunpetent  engineer,  knowing  the  amount  to  be  paid  for  tiie 
different  parts  of  the  work,  would  be  able  to  Mtimate  with  reason- 
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able  accuracy  the  proportion  of  the  work  done,  at  any  stage  in  its 
prc^ireas.  The  i^nti^t  wonld  not  be  entitled  to  an  estimate  tmtil 
■some  material,  substantial  part  of  tiie  vaA  had  been  pwformed. 
The  plaintiff  had  done  a  veiy  considerable  amonnt  of  labor  opon 

the  Kent  reservoir.  There  was  no  apparent  difficulty  in  estimat- 
ing the  amount.  The  work  upon  it  extended  over  several  months. 
And  we  are  not  willing  to  accept  the  theory  tliat  the  contract  con- 
templated an  entire  completion  of  the  Kent  reservoir  before  the 
contractor  waa  entitled  to  an  estimate.  The  parties  did  not  so 
■constme  the  contract,  for,  in  making  estimates,  they  did  not  meas- 
ure the  length  of  the  pipe  which  had  been  laid,  and  the  work 
thereon  entirely  completed,  but  general  estimates  were  made  of 
-work  as  it  progressed.  While  tbe  contract  speaks  of  an  estimate 
being  made  upon  work  completed,  we  think  the  parties  used  the 
word  "completed"  in  the  sense  of  work  done  or  performed. 
"Complete"  is  defined  by  lexicographers  as  "to  consummate,  exe- 
cute, achieve,  realize."  After  the  October  estimate  and  payment, 
the  plaintiff,  needing  more  money  to  prosecute  the  work,  applied 
to  the  d^endant  to  advance  him  the  sum  of  f7,500  as  a  payment 
upon  his  contract.  He  had  at  the  time  a  large  quantity  of  iron 
pipe  npon  the  ground,  which  had  not  been  laid  in  the  tren<^es.  The 
defendant  agreed  to,  and  did,  make  the  advancement;  and  the 
plaintiff  gave  to  the  defendant  a  written  bill  of  sale  of  the  pipe, 
in  words  and  figures  following: 


"In  consldraatlon  of  the  board  of  water  commissioners  ot  the  village  of 
Westfleld  adrandii^  to  me  ttie  mm  of  seren  tjiouaand  five  hundred  doUara 
over  and  above  the  eetlmate  made  on  the  8th  Inst,  I  hereijy  eeU,  transfer, 
.aesign,  and  set  over  anto  the  said  commlssloiiers  all  the  Iron  pipe  and  specials, 
and  vitrified  pipe  and  specials,  distributed  aloag  the  line  of  the  proposed 
waterworks,  and  at  the  railroad  station,  to  belong  to  and  be  a  part  of  the 
■ystem  of  the  waterworks  property,  as  Incompleted  work  on  my  contract 
with  the  said  board,  whi<di  pipe  now  belonga.to  me,  and  is  free  from  any 
other  claim  (h>  Incumbrance  whatever,  exc^t  as  by  this  butrument  [SIcned 
■by  the  plalntHtr 

A  part  of  this  Iron  pipe  was  afterwards  laid  in  trenches  by  the 
plaintiff.  The  remainder  of  it  (the  referee  not  finding  the  precise 
amonnt)  was  left  npon  the  premises  at  the  time  the  i^intiff  quit 
the  job,  and  was  thereafter  used  by  the  defendant  in  completing 
the  work.  The  referee  held  that  the  plaintiff  was  not  ^titled  to 
•credit  for  the  value  of  the  pipe  thus  transferred  to  defendant,  or 
«ny  part  thereof,  as  it  was  not  laid  in  trenches,  and  covered,  as  re- 
quired by  the  contract,  so  as  to  become  a  part  of  completed  work. 
The  referee  found  that,  at  the  contract  price,  the  work  which  had 
been  comx^eted  on  the  10th  day  of  December,  when  plaintiff  left 
the  job,  amounted  to  928,32&S5.  What  it  would  have  been,  had 
be  given  a  different  construction  to  the  contract,  does  not  appear. 
It  would,  manifestly,  have  been  a  much  larger  sum ;  for  the  work  on 
the  Kent  reserroir,  alone,  for  which  nothing  was  allowed,  amounted, 
at  the  contract  price,  to  from  $lJSMi  to  f2,000.  Had  {daintifl  been 
■credited  the  value  of  the  pipe  sold  to  the  defendant,  the  amount 
«ronld  hare  been  that  nndilaiieer.    If  our  views  of  the  oonstxvctioiE 
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which  should  have  been  given  to  the  contract  are  correct,  it  fol- 
lows that  the  judgment  Bhonld  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  ereut  Ail  concur;  HAIOHT,  J,  in  the 
result 

(77  Hun,  90.) 

STONE  T.  GROTON  BRIDGE  &  MANUF'G  00. 
(Supreme  Court,  General  T»m,  Fifth  Departmoit   Ajfta  12,  i89L) 

DUTH  BT  WBONaFUL  AcT^-St^TUTB  OF  FORBION  BtATB. 

Where  decedent's  death  occurred  In  MaiTland,  the  statute  of  which  pro- 
Tides  that  the  wife,  husband,  parent,  and  child  of  decedent  are  beneficia- 
ries, no  cause  of  action  exists  In  New  Tork  In  favor  of  decedent's  adminis- 
trator, though  the  New  York  statute  gives  the  84minlstratar  a  cause  of 

action. 

Appeal  from  circuit  court,  Cayuga  county. 

Action  by  William  H.  Stone,  as  executor  of  Arthur  Stone,  de- 
ceased, against  the  Groloa  Bridge  &  Manufacturing  Company. 
Prom  a  judgment  entered  on  a  verdict  in  favor  of  plaint^,  and  from 
an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes  of 
the  couit,  defendant  appeals.  Reversed. 

Argued  before  DWIGHT,  P.  and  LEWIS,  HAIGHT,  and 
BRAPLEY,  JJ. 

S.  D.  Halliday,  for  appellant 
H.  Greenfield,  for  respondent. 

LEWIS,  J.  This  action  was  brought  ty  the  plaintift,  as  admin- 
istrator of  the  estate  of  Arthur  Stone,  deceased,  against  the  de- 
fendant, a  domestic  corporation,  bicorporated  under  the  laws  of 
the  state  of  New  York,  to  recorer  damages  for  the  negligent  killing 
of  the  intestate  by  the  defendant  The  intestate  was  a  resident  of 
the  county  of  Cayuga,  N.  Y.  He  was  an  employ^  of  the  defendant, 
and  was,  at  the  time  of  the  accident  which  resulted  in  his  deaths 
working.npon  a  bridge  which  the  defendant  was  enga^^  in  baild- 
ing  at  Hancock,  Md.  The  deceased  left,  hhn  surri^g,  a  mother, 
brothers,  and  sisters,  bnt  no  father,  widow,  or  children.  ^Intiff, 
a  broUier  of  deceased,  was  duly  appointed  administrator  (tf  Arthur's 
estate  by  the  surrogate  of  Cayuga  county,  €ind  brought  this  action, 
as  such  administrator,  to  recover  the  damages  sustained  by  the 
death  of  the  deceased;  basing  his  claim  ux)on  a  statute  of  the  state 
of  Maryland,  passed  in  1852,  which  provides  for  the  recovery  of 
damages  for  the  negligent  killing  of  a  person,  in  ease  the  person 
injured,  if  death  had  not  ensued,  would  have  been  entitled  to  re- 
cover. It  further  provided  that  every  such  action  shall  be  for  the 
benefit  of  the  wife,  husband,  parent,  and  cliild  of  the  person  whoae 
death  shall  have  been  so  caused,  and  shall  be  brought  by  and  in 
the  name  of  the  state  of  Maryland,  for  the  use  of  the  person  enti- 
tled to  damages.  There  are  other  provisions  of  the  act  i^ot  neces- 
sary to  be  mentioned.  The  Maryland  statute  was  fully  set  out  in 
the  plaintiff's  complaint,  and  it  was  therein  alleged  that  by  virtue 
of  the  laws  of  that  state,  there  had  accrued  to  the  plaintiff  a  cause 
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of  action  against  the  defendant  for  the  Bum  of  f 5,000,  for  which  rank 
judgment  wad  demanded.  The  liability  of  the  defendant  was  put 
in  issue  bj  the  answer,  and  at  the  opeoii^  of  tlie  trial  the  defend- 
ant's counsel  moved  for  a  dismissal  of  the  complaint  on  the  ground 
that  it  did  not  set  np  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  upon  the  further  ground  that  there  is  such  a  dissimilarit? 
in  the  statutes  of  the  states  of  Maryland  and  of  New  York  that 
the  courts  of  this  state  will  not,  as  a  matter  of  comity,  enforce  the 
Maryland  statute,  and,  further,  that  the  Maryland  statute  cited 
provides  that  the  action  must  be  brought  in  the  name  of  the  state  of 
Maryland,  and  that  the  action  could  only  be  malntaine4  in  the 
name  of  that  state.  At  the  close  of  the  evidence  the  plaintiff  re- 
newed his  motion  on  the  grounds  stated,  and  upon  the  further 
ground  that  the  plaintiff  had  not  proved  facts  sufficient  to  constitute 
a  cause  of  action. 

No  question  is  made  but  that  a  cause  of  action  existed  against  the 
defendant,  under  the  laws  of  the  state  of  Maryland,  for  the  killing 
of  the  deceased.  The  question  here  presented  is,  who  is  entitled 
to  maintain  the  action,  and  recover  the  damages?  Can  it  be  prose- 
cuted in  the  name  of  the  plaintiff,  as  administrator  of  the  estate  of 
his  brother?  Although  the  statutes  of  the  various  states,  giving 
causes  of  action  in  such  cases,  have  no  extraterritorial  force,  our 
courts,  as  a  matter  of  comity,  where  the  statutes  of  the  state  in 
which  the  cause  of  action  arises,  and  ours,  are  similar,  and  where 
we  have  jurisdiction  of  the  defendant,  will  furnish  the  machinery 
to  prosecute  the  claim;  but  it  is  the  statute  of  the  state  where  the 
cause  of  action  arose  that  we  enforce,  and  not  ours.  The  main  pur- 
pose of  the  statute  of  Maryland,  and  ours,  is  similar.  In  some 
respects  they  are  unlike.  Under  our  statute  the  beneficiaries  are 
^he  husband,  wife,  or  next  of  kin.  Under  the  Maryland  act  the 
wife,  husband,  parent,  and  child  of  the  deceased  are  the  bene- 
ficiaries. Under  the  facts  in  this  case,  the  mother  is  the  sole 
beneficiary,  as  the  deceased  left  no  wife,  father,  or  child,  but  left 
a  mother.  Neither  the  brothers  nor  sisters  have  any  didm  under 
that  statnte.  Assuming  that  the  matters  of  difference  in  the  twa 
statutes  are  not  so  radic^  as  to  prevent  our  courts  enforcing  ths^ 
Maryland  act,  there  is,  we  think,  an  insuperable  difficulty  in  the 
plaintiff's  maintaining  this  action.  As  we  have  seen,  the  mother 
is  the  sole  beneficiary.  The  entire  recovery  would  go  to  her.  The 
cause  of  action  arose  in  the  state  of  Maryland,  and  the  right  to- 
prosecute  the  action  here  is  controlled  by  the  statute  of  that  state. 
If  the  action  had  been  instituted  in  the  state  of  Maryland,  it  must 
have  been  prosecuted  in  the  name  of  that  state.  If  the  plaintiff 
C04ild  not  have  recovered  in  the  courts  of  Maryland  in  his  name, 
as  administrator,  we  are  not  able  to  see  how  he  can  prosecute  the 
action  here.  It  seems  to  be  settled  by  authority  that  the  action- 
is  maintainable  only  by  the  person  who  is,  by  terms  of  the  statute 
of  the  state  iriliere  the  cause  of  action  arose,  authorized  to  maintain 
it.  In  the  case  of  Wooden  v.  Railroad  Ga,  126  N.  Y.  10,  26  N.  E. 
1050.  DlaintiiFa  husband  was  killed  in  the  state  of  Fenn^lvania 
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throng  the  Diligence  ot  the  defendant.  She  brought  an  action 
to  recover  damages  in  her  own  name  in  the  superior  court  of  Buf- 
falo, basing  her  r^ht  to  recover  upon  the  laws  of  the  state  of  Penn- 
sylvania. Under  t^he  laws  of  that  state  the  right  of  action,  in 
such  cases,  is  given  to  the  widow,  for  her  own  benefit,  and  that 
of  tiie  children  of  the  deceased.  It  was  held  that  the  action 
was  property  brought  In  her  name;  and  Judge  Finch,  in  his 
opinion,  Bays: 

"It  la  a  cause  of  action  created  and  arising  In  Feniuylvania  which  our 
Cribxinals  vindicate  upon  principles  of  comity,  and  tberefore  must  be  proe^ 
cuted  here  fn  the  name  of  the  party  to  whom  alone  belongs  the  right  of  ac- 
tion; and  that  rule  the  courts  of  Pennsylvania  enforce,  where  the  cause  of 
action  arlBes  here,  by  permitting  It  to  be  brought  by  the  executors  or  admin- 
istrators to  whom,  by  our  law,  the  right  la  given,  although  not  tqr  their  own. 
Usher  v.  Railroad  Go.,  126  Pa,  St.  207,  17  AU.  597." 

The  same  rule  is  laid  down  in  Railroad  Co.  v.  Lacey,  49  Ga.  106; 
Belding  v.  Bailroad  Co.  (B.  D.)  53  N.  W.  750;  Railroad  Co.  v.  Hun- 
teVf  TO  Miss.  471,  12  South.  482.  Tiffany,  in  his  work  on  Death, 
by  Wrongful  Act  (section  201),  states  the  rule  to  be  that: 

•If  the  right  to  sue  Is  given,  by  the  foreign  statute,  directly  to  the  bene- 
flciarles,  they  only  are  ^titled  to  sue,  notwUhstandlng  thnt  the  statute  of  the 
state  of  the  tribunal  gives  the  right  of  action  to  the  persuial  mmaentar 
Uvea." 

The  plaintiff,  neither  personally  nor  as  administrator  of  hia 
brother's  estate,  appears  to  have  any  interest  in  the  claim.  The 
mother,  who  is  the  sole  beneficiary,  is  not  a  party  to  the  action;  and, 
so  far  as  appears  from  the  record,  was  not  present  at  the  trial,  and 
never  had,  so  far  as  appears,  any  knowledge  that  such  an  action 
was  pending.  If  the  piaintifC  should  succeed  in  holding  tiiia  judg- 
ment,  it  would  not  be  a  bar  to  an  action  bronght  by  the  state  ot 
Maryland  for  the  benefit  of  the  mother.  If  the  beneficiary  in  this 
case  were  not  able  to  induce  the  state  of  Maryland  to  prosecate  her 
claim,  she  would  probably  be  remediless.  If  it  should  be  held  that 
she  was  entitled  to  maintain  an  action  in  our  courts  in  her  own 
name,— she  being  the  sole  beneficiary, — ^that  would  not  remove  tiie 
obstacle  to  the  plaintiff's  recovery.  He  does  not  claim  to  have  any 
authority  from  the  beneficiary  to  prosecute  UlIb  action  for  her  b^e- 
fit  The  question  of  the  plaintilFa  capacity  to  sne  conld  be  raised 
only  by  answer  or  demurrer.  Code  Civ.  Proc.  g§  498^  489.  And,  Sf 
not  80  raised,  it  is  deemed  to  have  been  waived.  But  whettur  the 
oompUdnt  states  facts  suiflcient  to  constitute  a  cause  <tf  action  can 
be  raised  at  any  time  during  the  trial,  and  need  not  be  preeented 
either  by  answer  or  demurrer.  The  plaintiff  here  has  the  legal 
capacity  to  sue,  but  he  has  no  cause  of  action  against  the  d^endtmt. 
The  defendant's  motion  for  a  nonsuit  should  have  been  granted. 
The  judgment  and  order  appealed  from  should  be  rerened,  and  « 
new  trial  granted;  costs  to  abide  the  event.   All  cancnr. 
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(77  Hon,  193.) 


WINTXiBMSYBiR  t.  SHEBWOOD. 


(Sapreme  Court,  Qeueral  Term,  Flrrt  Department   April  18.  18M.) 

1.  Cum  AGAiirBT  Decedknt's  EaxATE— Btatotk  or  Limitations. 

Under  Code  Civ.  Proc.  S  1822,  providing  that,  where  an  executor  rejects 
a  claim  exhibited  to  him,  claimant's  right  Is  barred  unless  he  sues  withtu 
six  months  thereafter,  where  a  claim  cmudats  of  Independent  Items,  and 
the  executor  admits  some  and  rejects  the  others,  the  alx-months  statute 
commenceB  to  run  against  the  Items  rejected  trom  the  time  of  rejectlm. 

2.  Bahe— Rejection  bt  Attobitet. 

Rejection  of  a  claim  by  the  attorney  of  the  executor  la  anfflident 

Appeal  from  Jadgment  on  report  of  referee. 

Action  by  Bernard  Wintermeyer  against  Mary  E.  Sherwood,  as 
executrix  of  the  will  of  Henry  A.  Sherwood,  deceased.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  BeTersed. 

This  action  was  begun  Xorembcr  18,  1891,  to  recover  $1,446.  with  Interest 
from  June  1,  1890,  alleged  to  have  been  paid  out  by  the  plaintiff  at  the  re- 
quest and  for  the  benefit  of  defendant's  testator  between  January  1,  1800. 
and  June  1.  1£80;  and  $3,921.32,  with  Interest  from  May  IT,  1890,  alleged 
to  have  been  loaned  by  the  plaintift  to  defendant's  testator  between  January 
8,  1889,  and  May  17, 1800.  The  money  paid  out  Is  alleged  as  the  first  cause 
of  action,  and  the  money  loaned  as  the  second  cause  of  action.  The  defenses 
Interposed  In  the  answer  are:  (1)  A  general  denial;  (2)  payment;  <S)  the 
short  statute  of  limitations  (section  1822,  Code  OIt.  Proc).  On  the  Ist  Of 
June,  1800,  Henry  A.  Sherwood  died,  leaving  a  last  will  and  testam«it  which 
was  duly  probated  August  1,  1800,  and  letters  testamentary  were  issued 
thereon  to  the  defendant,  who  Immediately  entered  upon  the  discbarge  of 
ber  duties.  The  referee  found  that  the  Items  embraced  In  the  first  cause  of 
acd<m  vere  not  paid  for  the  testatw's  benefit,  bat  wae  e^Moded  by  the 
plalntur  In  the  reparation  of  two  houses  owned  1^  hlm.  The  refwee  found, 
in  respect  to  the  second  cause  of  action,  that  at  various  dates  between  Apell 
14.  1S89,  and  April  22,  1890,  the  plalotlir  drew  14  checks  to  the  testator's  txc- 
der,  amounting  to  $2,261.70,  which  were  Indorsed  by  him,  or  by  his  direc- 
tions, find  were  paid  to  him  as  loans  from  the  plaintiff  to  the  testator.  The 
referee  rejected  15  of  the  items,  amounting  to  $1,502.62.  It  is  stated  In  the 
complaint  that  the  Items  of  the  second  cause  of  action  amount  to  $3,021.82. 
but  the  Items  In  the  bill  of  particulars  of  that  cause  of  action  amount  only 
to  93,821.82,  so  that  the  Items  established  and  rejected  equal  the  amoimt  of 
the  bill  of  ^rtlcnlars.  The  referee  also  found  that  between  June  10,  1888, 
and  May  10. 1880,  defendant's  testator  paid  the  i^ntUT  $1,275,  which,  being 
deducted  from  $2,261.70,  leaves  $086.70  due  the  plalntlfl.  besides  $231.86  la- 
terest,  amounting  to  $1,218.86.  for  which  a  Judgment  was  ordered  and  en- 
n»d,  with  costs. 

Argued  before  VAX  BBimX,  F.  and  O'BBIKK  and  FOLLETT, 
JJ. 

Jajnee  B.  Marvin^  for  appellant 
Joseph  C.  Bosenbaum,  for  respondent 

FOLLETT,  J.  The  plaintUf  a  second  canse  of  action  embraces 
29  independent  items  for  money  loaned  on  different  dates,  every  om: 
of  which  is  contained  in  claim  No.  1,  Exhibit  C,  presented  by  the 
plaintiff  to  the  defendant  in  September  or  October,  1890.  This 
claim  also  included  a  promissory  note  for  f 500,  given  by  the  testator 
to  some  person  other  than  the  plaintiff  (which  he  had  acquired),  and 
other  items  not  embraced  in  claim  TSo.  2,  which  was  presented  Sep- 
v.28N.v.8.no.5— 29 
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tember  30,  1891.  It  1b  nn^Bpnted  that  in  Octotwr  or  Norember, 
1890,  the  defendant  offered  to  pay  the  note,  and  afterwards  did  p»y 
it,  bnt  refused  to  pay  the  other  items  of  the  claim.  Notwithstand- 

ing  the  refusal  to  pay  these  iteiuB,  the  referee  rinsed  to  find  the 
following  request,  preferred  by  the  defendant: 

"Seventh.  After  the  production  of  tfaoee  checks,  Mr.  Marrin,  in  behalf  of 
the  defendant,  n.ud  by  her  Instmctlons.  in  the  fall  of  1890,  informed  the 
plaintiff  personally  that  defendant,  as  executrix  aforesaid,  rejected  his  claim, 
and  refused  to  pay  It,  and  the  claJm  was  then  disputed  and  rejected  by  de- 
fendanL" 

Construing  this  refusal  by  the  referee's  opinion,  as  this  court  may, 
it  is  plain  that  the  request  was  refused  on  the  theory  that  part  of 
the  claim  could  not  be  admitted  and  paid  and  the  remainder  of  the 
items  rejected,  so  as  to  set  the  short  statute  running  as  to  items 
so  rejected.    The  referee  said  in  his  opinion : 

"The  fiicta,  so  far  as  they  relate  to  the  short'  statute  of  limitations,  are  In 
substance  as  foUows:  In  or  about  September,  1890,  the  plaintiCF  pres^ted 
an  account,  unverified  and  without  vouchers,  to  James  R.  Marvin,  who  was 
the  attorney  and  counsel  of  the  defendant  and  the  estate  she  represented. 
Thereaftar  Mr.  Marvin  asked  the  plalntlfif  If  he  had  any  vouchers.  In  re- 
sponse to  this  inquiry  the  plaintiff  produced  a  number  of  checks,  and  left 
them  with  Mr.  Marvin.  Included  In  this  original  claim  of  the  plaintiff  was 
a  note  for  9600,  which  has  become  known  In  the  case  as  the  *Hopfner  Not&* 
Some  time  In  October,  1890.  Mr.  Marvin  Informed  the  plaintiff  that  he  could 
do  nothing  with  the  account;  that  the  defendant  disputed  and  rejected  it 
At  the  same  time  It  appears  that  Mr.  Marrin  Informed  the  plaintiff  that  the 
defendant  would  pay  the  Hopfner  note.  •  •  •  The  difficulty  In  this 
case,  so  far  as  the  defendant  Is  concerned,  is  that  the  whole  claim  originally 
presented  was  not  rejected  or  disputed,  the  defendant  conceding  a  part  of  it 
to  be  jnst,  and  offing  at  all  times  to  pay  It.  To  Invoke  the  statute  as  to 
the  (K-iglnal  claim,  the  defendant  should  have  absolute  disputed  and  re- 
jected the  whole  claim,  and  then  left  the  plaintiff  to  sacb  remedy  as  he 
might  see  fit  to  pursue;  and  she  abotdd  not,  on  the  second  presentation  of 
a  claim,  have  entertained  it  at  all,  and  again  rejected  It  Not  having  done 
so,  and  having  testified  to  a  willingness  at  all  times,  down  to  the  presentation 
of  the  claims  In  September,  1891,  to  pay  the  $500  note  Imduded  in  the  first 
claim,  presented  In  1890,  the  time  within  which  the  action  might  be  brought 
iiad  not  run  when  the  action  was  commenced." 

The  conclusion  of  law  of  the  referee  follows  the  opinion,  and 
holds  that  the  statute  did  not  begin  to  run  until  September  30, 1891. 
The  holding  that,  in  case  a  claim  which  consists  of  independent 
it^s  is  presented  to  the  representative  of  a  decedent,  one  item 
cannot  be  admitted*  and  the  remainder  rejected,  so  as  to  set  the 
short  statute  running  as  to  those  rejected,  does  not  seem  to  this 
court  to  be  sound.  Such  a  rule  would  be  incouTenient  to  deimanta 
and  to  representatives,  and  would  often  prevent  the  former  from 
being  promptly  paid  demands  conceded  to  be  just;  and,  on  the 
other  hand,  would  expose  estates  to  suits  which  could  be  defended 
only  in  part  If  some  of  the  independent  items  of  a  claim  cannot 
be  admitted  and  paid  and  others  rejected,  so  as  to  set  the  statute 
running  as  to  the  latter,  the  final  settlement  of  estates  can  be  in- 
definitely postponed  by  the  presentation  of  claims  partly  just  and 
partly  unjust,  which  would  necessarily  delay  final  settlements,  until 
the  six-years  statute  had  applied  as  a  bar  to  the  rejected  claims. 
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and  defeat  the  very  purpose  of  the  dhort  statute,  which  was  passed 
to  facilitate  the  early  settlement  of  decedents'  estates.  The  record 
does  not  show  whether  the  defendant  has  or  has  not  publiehed  a 
notice  to  creditors  to  present  their  claims,  and  it  was  held  in  Salo- 
mon V.  Heichel,  4  Dem.  Sjir.  176,  that,  under  section  1822  of  the 
Code  of  Civil  Procedure,  the  short  statute  does  not  run  against  a 
rejected  claim  unless  the  notice  to  present  claims  has  been  pub- 
lished. This  seems  to  us  to  be  a  misconstruction  of  the  section. 
The  object  of  the  publication  of  a  creditors'  notice  is  to  advise 
claimants  when  and  where  claims  may  be  presented,  and  to  enable 
estates  to  be  promptly  settled,  and  their  representatiTes  protected 
in  payments  which  may  be  made.  If  this  section  is  to  be  literally 
construed,  the  statute  would  not  run  against  a  claim  presented 
while  a  creditors'  notice  was  being  published.  It  reads:  "Where 
an  executor  or  administrator  disputes  or  rejects  a  claim  against  the 
estate  of  the  decedent,  exhibited  to  him  either  before  or  after  the 
commencement  of  the  publication  of  a  notice  requiring  the  pres- 
entation of  claims,''  etc.  When  a  claim  has  been  presented  and  re- 
jected, there  is  no  occaaion  for  a  notice  to  that  creditor,  and  the 
short  statute  begins  to  run  as  to  it  though  no  notice  has  been  pub- 
lished. Field  V.  Field,  77  N.  Y.  294;  Code  Civ.  Proc  §  1822.  Three 
witnesses,  not  interested  in  the  result  of  this  action,  testified  that 
the  items  embraced  in  the  second  clause  of  action  were  disputed  or 
rejected  by  the  attorney  of  the  defendant  more  than  six  months  be- 
fore this  action  was  begun,  and  but  one  (the  plaintifiF)  testified  to 
the  contrary,  and  he  a^itted  that  the  defendant  refused  to  pay 
those  items,  and  returned  to  him  his  claim,  wiUk  his  vouchers, 
more  than  six  months  before  the  action  was  begun.  It  seems  to 
this  court  that  the  finding  that  the  items  recovered  in  this  action 
were  not  disputed  nor  rejected  in  October  or  November,  1890, 
is  against  the  weight  of  evidence,  and  that  a  new  trial  should  be 
had,  to  the  end  that  it  may  be  found,  not  merely  whether  or  not 
the  entire  claim  originally  presented  was  rejected  (about  which 
there  is  no  dispute),  but  whether  any  or  all  of  the  items  which  this 
action  is  brought  to  recover  were  disputed  or  rejected  in  October 
or  November,  1890.  When  the  representative  of  an  estate  directs 
an  attorney  to  reject  a  particular  claim,  as  in  the  case  at  bar, 
the  rejection  by  the  attorney  for  the  representative  is  as  effectual 
as  though  the  representative  bad  personally  notified  the  claimant 
of  the  rejection.  Selover  v.  Coe,  63  N.  Y,  438.  The  present- 
ment and  rejection  of  the  second  claim  on  the  30th  of  November, 
iSdli — ^more  than  six  montlis  after  the  rejection  of  some  of  the 
items  in  the  first  one, — ^was  not  a  waiver  of  any  rights  acquired  by 
the  first  rejection  and  the  lapse  of  time.  The  judgment  should 
be  reversed  on  the  law  and  the  facts,  with  costs  to  the  appellant  to 
abide  the  event,  and  a  new  trial  ordered  before  a  referee  to  be  ap- 
pointed by  the  court  upon  the  entry  of  the  order  anew. 

VAN  BKT7NT,  P.  J.  I  concur,  and  think  that  the  judgment 
should  also  be  reversed  because  the  referee  assumed  that  the  giv- 
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ing  of  a  check  imported  a  loan.  Stenifdd'g  eridence  is  conclosivelj 

shown  to  be  utterly  unreliable.  The  referee  also  erred  in  giantixis 

costs. 

O'BKIEN,  J.,  concilia. 


EENNEDT  T.  STBOBBU 

(Snpmne  Court,  Ooieral  Term,  Fifth  Deportment   i^irll  12,  ISM.) 

Chattel  Mortgages— Rhlea  be— Estoppei,. 

Part  of  tbe  sum  secured  by  a  chattel  mortgage  to  plaintiff  was  an  ex- 
isting debt  from  the  mortgagor,  and  the  balance  was  advanced  to  him  by 
plaintiff  at  the  time.  Defendant's  testator,  who  had  a  [fflor  mortgage 
on  the  same  chattels,  executed  a  release  purporting  to  be  for  ralne,  though 
no  money  was  In  fnct  paid,  and  the  release  was  d^vered  to  plaintiff  at 
the  time  be  took  his  mort^nge.  ttiat  dtiFendant  was  estopped  from 

claiming  the  mortgaged  chatty,  as  against  plaintiff. 

Appeal  from  special  term,  Livingston  county. 

Action  by  James  Kennedy  against  Charles  N.  Btrobel,  as  executor 
of  the  will  of  Hannah  Bank,  deceased.  From  a  Jni^ment  in  faror 
of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BBAD- 
LEY,  JJ. 

E.  E.  Coyne,  for  appellant 
Charles  O.  Kewton,  for  respondent 

LEWIS,  J.   Daniel  O.  Kennedy,  a  brother  of  the  plaintiff,  executed 

and  delivered  to  the  plaintiff,  on  the  3d  day  of  September,  1892,  a 
chattel  mortgage,  which  was  in  the  usual  form,  and  covered  two 
horses  and  a  double  harness,  and  was  conditioned  to  pay  the  plain- 
tiff, one  year  from  its  date,  |500.  The  plaintiff  paid  to  the  mort- 
gagor, at  the  time  of  the  execution  and  delivery  of  the  mortgage, 
|114  of  the  consideration.  The  balance  of  the  $500  was  a  past-due 
indebtednesa  of  the  mortgagor  to  the  mortgagee.  Daniel  G.  Ken- 
nedy had  theretofore,  and  on  the  6th  day  of  September,  1891,  exe- 
cuted and  deliTered  to  one  Hannah  Bank  a  chattel  mortgage  npon 
the  same  horses  and  harness  described  in  the  plaintiff's  mortgage, 
and,  in  addition  thereto,  one  single  harness.  The  latter  mortgage 
was  conditioned  to  pay  the  mortgagee  Jl.OOO  one  year  from  its  date. 
The  plaintiff  was  informed  of  the  existence  of  this  mortgage  at  the 
time  of  taking  his  mortgage.  At  the  request  of  the  mortgagor,  the 
mortgagee,  Hannah  Bank,  on  the  16th  day  of  August,  1892,  exe- 
cuted and  delivered  to  the  mortgagor  a  written  release  from  the 
lien  of  her  mortgage  of  the  property  described  therein;  it  purported 
to  be  executed  for  value  received,  but  no  money  consideration  was, 
in  fact,  paid  therefor.  Thin  release  was  delivered  to  the  plaintiff 
at  the  time  of  the  taking  of  his  mortgage,  and  he  relied  thereon 
in  taking  his  mortgage  and  in  parting  with  the  $114  heretofore 
mention^.  Daniel  0.  Kennedy,  the  mortgagor,  and  Miss  Bank 
were,  at  the  time  of  the  giving  of  the  cdeaae  afofeaaid,  engaged  to 
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be  married,  and  would  have  1>een  married  on  the  1^  day  of  October 

thereafter  had  it  not  been  for  her  snbaequent  Blckness  and  death. 
Misa  Kank  died  on  the  19th  day  of  October,  1892,  leaving  a  last  will 
and  testament,  appointing  the  defendant  executor  thereof.  The 
defendant  duly  qnalifled  aa  such  executor,  and  thereafter  seized 
and  advertised  and  sold  the  horses  and  double  harness  mortgaged 
as  aforesaid  to  the  plaintifF  by  rirtne  of  the  said  mortgage  to  Miss 
Rank.  The  plaintiff  forbade  the  sale^  and  demanded  possession  of 
the  property  from  the  defendant,  which  was  lefosed;  and  he  there- 
upon brought  this  acticm  for  the  ctniTer^on  of  said  property,  and 
recovered  a  verdict  for  fl89.44,  being  the  value  of  the  property 
converted. 

The  appellant  contends  that  the  release,  having  been  given  with- 
out consideration,  was  void.  Not  so,  if  it  was  a  voluntary  and 
executed  gift;  and  the  circumstances  of  its  execution  and  delivery 
tend  to  establish  that  it  was  a  gift  It  was  natural  that  Miss  Bank 
Bhoold  widi  to  assist  her  impecunious  lover,  in  view  of  their  pros- 
pective marriage.  She  very  properly  retained  possession  of  the 
mortgage,  aa  it  was  a  lien  upon  property  which  she  had  not  released. 
Delivery  of  the  mortgage  was  not  necessary  to  consummate  the 
gift;  delivery  of  the  release  was  all  that  was  required.  Ellis  v. 
Secor,  31  Mich.  189.  After  releasing  the  property  from  the  lien  of 
the  mortgage,  neither  Hiss  Bank  nor  her  executor  bad  any  claim 
upon  it  The  defendant  waa  estopped  from  claiming  the  property 
as  against  the  plaintiff.  As  against  a  trespasser,  the  plaintiff's 
title  to  the  properly  was  complete,  notwithstanding  he  parted  with 
less  than  its  value  at  the  time  of  the  taking  of  hia  mortgage.  The 
defendant,  having  wrongfully  taken  the  property  and  s^d  it,  waa 
liable  to  plaintiff  for  its  full  value. 

The  court  charged  the  jury  that  if  they  found  that  the  release 
was  executed  and  delivered  to  the  plaintiff,  as  claimed  by  hina,  he 
was  entitled  to  a  verdict  for  the  full  value  of  the  property.  No 
exception  was  taken  to  the  charge.  The  defendant  requested  the 
court  to  charge  the  jury  that  the  verdict  should  not  exceed  $114, 
tiie  amount  of  money  advanced.  The  court  refused,  and  defendant 
excepted.  If  the  jury  found  for  the  plaintiff,  they  were  at  liberty 
to  add  interest  The  exception,  therefore,  cannot  avail  the  defend- 
ant The  judgment  and  order  should  be  alTlrmed.  All  concur. 


(77  Uuu.  33L) 

BENNETT  v.  WRIGHT. 

(Supreme  Coart.  6«neral  Term,  Firet  Department.    Aivll  13,  18D4.) 

Ijijukctiok— Tmtbrfbkence  with  MoitTGAGED  Propertv. 

Where  the  complnint  in  an  action  to  have  a  mortgage  satlsQed  of  recoi'd 
states  tliflt  It  was  procured  by  fraud,  tlie  luortgaRee  will  be  enjoined,  pend- 
Ing  the  action,  from  fntcrfcriug  with  the  mortgaged  chattels. 

Appeal  from  special  term,  New  York  county. 
Action  by  Ada  Bennett  against  William  H.  Wright  to  ha^'e  certain 
mortgages  satisfied  of  record.    From  an  order  enjoining  defendant 
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from  interfering  or  intermeddling  with  certain  chattels  mort^;aged 
hj  the  plaintiff  to  defendant,  defendant  appeals.  Modified. 

The  complainant  alleges  that  plaintiff  bought  ^,200  worth  of  far^ 
niture,  fixtures,  and  chatty  of  Elliott  &  Congle,  and  paid  at  various 
times  by  check,  cash,  and  Fetom  of  furniture  a  snm  equal  to  this 
amount;  that  five  months  after  the  purchase  of  furniture,  Elliott  Sc 
Congle,  by  their  agents,  secured  through  fraud,  trick,  and  device 
a  mortgage  on  these  chattels  to  defendant  of  f3,179.51,  and  at  several 
other  times  subsequent  to  this  mortgage  secured  three  other  mort- 
gages in  same  manner  to  defendant  amounting,  with  the  first  one^ 
tof6,660.21. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT,  J. 

Abram  Kling,  for  appellant. 
Otto  Irving  Wise,  for  respondent. 

PER  CURIAM.  The  mortgagee  having  the  right,  under  the 
power  of  sale,  to  foreclose  his  mortgages  without  action,  their 
validity  can  be  contested  only  by  an  action  to  have  It  adjudged 
that  they  were  null  and  void,  or  that  they  have  been  paid,  as  the 
case  may  be.  The  mortgagee  can  ask  to  have  the  mortgages  fore- 
closed in  this  action,  and  on  such  an  issue  might  have  an  injunc- 
tion restraining  the  plaintiff  from  removing  the  property  from  the 
state,  or  from  dispersing  it,  to  the  injury  of  the  mortgagee's  inter- 
ests. We  think,  under  the  allegations,  that  the  mortgagee  should 
be  restrained  from  enforcing  the  power  of  sale  pending  this  action, 
upon  condition  the  plaintiff  should  be  required  to  give  an  undertak- 
ing, in  lieu  of  those  heretofore  given,  In  the  sum  of  |2,000.  No 
costs  to  either  party.    Order  modified  accordingly,  without  costs. 


(77  Hun.  39.) 

DANSYILDE  &  MT.  M.  R.  GO.  v.  HAMMOND. 
(Suin«ine  Court,  General  Term.  Fifth  Department    April  12,  1884.) 

1.  COKDBHNATION  PROCEED  IN  OS— RAILROADS. 

Where  a  petition  to  condemn  top  railroad  purposes  land  on  which  peti- 
tioner's predecessors  had  entered,  and  constructed  a  track,  atleices  that  the 
track  had  been  constructed,  but  only  asks  to  condemn  the  land,  an  inter- 
locutory Judgment  directing  the  comiuissicsiers  to  in<dude  in  the  compensa- 
tion the  value  of  the  rails,  ties,  etc.,  on  the  land,  ia  moneous. 
a.  Same— Costs. 

Under  Code  Civ.  Proc.  c.  23,  relating  condemnation  proceedings,  costs 
on  the  preliminary  bearing  can  be  allowed  only  in  case  the  petition  is  dis- 
missed. 

Appeal  from  special  term,  livingston  county. 

Proceeding  by  the  Dansville  &  Mt.  Morris  Ballroad  Company  to 
condemn  land  of  Amariah  Hammond.  From  an  interlocutory  judg- 
ment adjudging  that  plaintiff  was  entitled  to  take  and  hold  prop- 
erty of  defendant  described  in  the  petition  as  railroad  property, 
and  that  in  ascertaining  the  compensation  to  be  made  to  defendant, 
as  owner,  the  commissioners  shoidd  estimate  its  value,  including  all 
rails,  ties,  culverts,  bridges,  and  all  stmctares  thereon,  and  that  said 
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defendant  was  entitled  to  recover  1192.79,  his  co«ts  and  disburse* 
ments  of  the  action,  plaintiff  appeals.  Modified. 

Argned  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

D.  P.  Bichardson,  for  appellant 
F.  0.  Peck,  for  respondent 

LEWIS,  J.  This  is  a  proceeding  instituted  hj  the  plaintiff,  a 
domestic  railroad  corporation,  for  the  purpose  of  acquiring  by 
condannation  certain  lands  situate  in  Livingston  county,  N.  Y., 
owned  by  the  defendant,  Hammond.  The  plaintiff  was  oi^anised 
under  the  statutes  of  the  state  for  the  purpose  of  maintaining  and 
operating  a  railroad  in  Livingston  county,  N.  Y.,  which  had  been 
theretofore  constructed  by  the  Erie  &  Genesee  Valley  Railroad 
Company,  and  operated  by  that  company,  and  by  the  New  York, 
Lake  Erie  &  Western  Railroad  Company  as  lessee  of  the  said  Gene- 
see Valley  Company.  The  Genesee  Valley  Company,  after  it  was 
organized,  instituted  proceedings  to  condemn  a  right  of  way  across 
the  defendant's  farm,  and  carried  on  such  proceedings  down  to 
the  negotiations  with  the  defendant  for  the  right  of  way,  and, 
without  prosecuting  them  further,  entered  upon  the  defendant's 
land,  against  his  remonstrances,  graded  a  track,  and  constructed 
superstructures  thereon,  consisting  of  bridges,  sluices,  ties,  rails, 
fences,  and  other  improvements,  and  thereupon  commenced  the 
operation  of  its  road,  and  ran  its  trains  across  the  defendant's  land, 
until  the  Ist  of  January,  1872,  when  it  leased  its  railroad  and  fran- 
chises to  the  "Sew  York,  Lake  Erie  &  Western  Railroad  Company. 
The  latter  company  entered  into  possession,  and  operated  the  road 
until  1891.  The  defendant,  Hammond,  in  1884,  commenced  an  ac- 
tion of  ejectment  against  the  Erie  &  G^enesee  Valley  Company  and 
the  New  York,  Lake  Erie  &  Western  RaUroad  Company  to  recover 
possession  of  this  strip  of  land,  and  in  the  year  1887  recovered  a 
judgment  against  the  defendantJS,  adjudging  that  he  was  seised 
of  an  estate  in  fee  in  said  lands,  and  was  entitled  to  possession 
thereof;  and  by  virtue  of  the  judgment  and  execution  the  sheriff 
put  the  defendant  in  possession  of  the  land  on  the  6th  day  of  No- 
Tember,  189L  The  plaintiff  acquired  title  to  the  f  rictuses  and  prop- 
erty of  the  Genesee  Valley  road  in  October,  1891,  through  foreclo- 
sure proceedings,  and  thereafter,  and  on  the  20th  day  of  November 
of  that  year,  instituted  these  proceedings  to  condemn  the  right  of 
way,  above  described,  across  the  defendant's  land.  Issue  was 
joined,  and  a  trial  was  had  before  a  referee,  who  made  a  decision 
by  which  he  found  and  decided  that  the  plaintiff  was  entitled  to 
take  and  hold  the  property  described  in  the  petition  for  railroad 
purposes,  and  reported  that,  in  ascertaining  the  compensation  to 
be  made  to  the  owner,  the  commissioners  should  estimate  the  value 
of  the  superstructures  upon  the  land  above  mentioned;  and  he 
further  decided  that  the  defendant  was  entitled  to  recover  costs 
and  disbursements  of  the  proceedings  against  the  plaintiff.  An 
interlocutory  judgment  waa  entered  upon  the  said  decision.  The 
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plaintiif  appealB  from  said  jadgment,  and  asks  for  a  rerersal  of  so 
much  thereof  as  relates  to  the  direction  to  the  commisaionerB  to  acH 
certain  the  value  of  the  superstmctiires,  and  to  such  part  thereof 
as  awards  coBts.  It  is  his  contention  that  the  referee  did  not  have 
jurisdictioa  to  pass  upon  these  questions.  The  order  of  reference 
was  in  the  ordinary  form,  to  the  effect  that  upon  reading  and  filing 
the  petition  of  the  plaintiff,  praying  that  it  may  be  adjudged  that 
the  public  use  requires  the  condemnation  of  the  real  property 
herein  described,  and  that  the  plaintiff  may  be  adjudged  entitled  to 
takCf  hold,  and  possew  such  property  for  the  purpose  of  constmct- 
ing,  maintaining,  and  operating  ita  railroad,  upon  making  compen- 
sation therefor,  and  that  commissioners  of  appraisal  may  be  ap- 
pointed to  ascertain  such  compensation;  and  on  reading  and  fHing 
the  answer  of  the  defendant,  Hammond,~it  be  referred  to  the 
referee  to  hear  and  determine  the  issues  so  joined. 

\  complete  system  of  practice  in  condemnation  proceedings 
is  provided  by  chapter  23  of  the  Code  of  Civil  l*rocedure.  The 
proceedings  are  commenced  by  service  of  a  petition,  which  must 
contain  a  specific  description  of  the  property  to  be  condemned^ 
its  location  by  metes  and  bounds  with  reasonable  certainty,  the 
use  for  which  it  Is  required,  names  and  places  of  residence  of 
the  owners,  a  statement  that  the  plaintiff  has  been  unable  to 
agree  with  the  owner  of  the  property  for  its  purchase,  and  the 
reason  for  such  inability,  and  a  general  demand  for  relief 
to  the  effect  that  it  miay  be  adjudged  that  the  public  use 
requires  the  condemnation  of  the  real  property  described,  and  that 
the  plaintiff  is  entitled  to  take  and  hold  such  property  for  the 
public  use  specified,  upon  making  compensation  therefor,  and  that 
ccMumission^  of  appraisal  be  appointed  to  ascertain  the  compensa- 
tion to  be  made  to  the  owners  of  the  property  so  taken.  Annexed 
to  the  petition  to  be  served  must  be  a  notice  to  the  owner  of  the 
time  and  place  at  wliich  it  will  be  presented  to  a  special  term  of 
the  supreme  court,  that  tbe  owner  may  on  said  day  appear  and 
interpose  an  answer,  which  must  contain  a  general  or  specific 
denial  of  each  material  allegation  of  the  petition  controverted  by 
him,  or  a  statement  of  new  matter  constituting  a  defense  to  the 
proceeding.  The  court  is  required  to  try  any  issue  raised  by  the 
petition  and  answer,  or  it  may  refer  the  same  to  a  referee  to  hear 
and  determine.  It  is  provided  that  a  judgment  may  be  entered 
pursuant  to  the  decision  of  the  court  or  referee,  and,  if  it  is  in  favor 
of  the  defendant,  the  petition  shall  be  dismissed,  with  costs  to  be 
taxed;  but,  if  the  decision  is  in  favor  of  the  plaintiff,  judgment 
shall  be  entered  adjudging  that  the  condemnation  of  the  real  prop- 
erty described  is  necessary  for  the  public  use,  and  that  the  plaintiff 
is  entitled  to  take  and  hold  said  property  upon  making  compensa- 
ticHL  therefor.  The  court  shall  tiiereupon  appoint  three  commis- 
sioners to  ascertain  the  compensation  to  be  made  to  the  owners 
for  the  property  to  be  taken.  The  commissioners  are  required  to 
view  the  premises,  hear  the  testimony,  reduce  it  to  writing,  and 
fix  the  amount  of  compensation  which  ought  to  be  made  to  the 
owner,  and  make  report  to  the  court  of  their  proceedings,  with  the 
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miButee  of  the  tefltimony  taken.  The  report  and  testimoay  mnat 
be  filed,  and  any  party  to  the  proceeding  may  more  for  its  confirma- 
tion. The  court  may  confirm  the  report,  or  may  set  It  aside  tor 
irregularity,  or  for  error  of  law  in  the  proceedinge  before  the  com- 
missioners,  or  upon  the  ground  that  the  award  is  excesuve  or  in- 
sufficient. There  are  provisions  regulating  the  awarding  of  coat» 
upon  the  final  disposition  of  the  proceedings.  The  only  provision 
for  costs  upon  the  preliminary  hearing  before  the  court  or  referee 
is,  in  case  the  petition  shall  be  dismissed,  then  the  defendant  is 
entitled  to  costs.  The  petition  presented  by  the  plaintlif  contained 
the  nsnal  auctions  required  by  the  Code.  £n  stating  the  reasons 
of  the  jdaintiffs  inability  to  acquire  the  title  to  the  land  by  agree- 
ment with  the  defendant,  it  is  stated  that  the  price  demanded  by 
said  Hammond  was  excessive,  and  much  beyond  the  actual  value- 
of  the  lands;  that  the  said  Hammond  claimed  he  was  entitled  to  the 
superstructures  on  said  lands,  and  demanded  payment  therefor, 
which  was  refused;  and  the  plaintiff  alleges  that  the  superstructures 
on  said  lands,  consisting  of  the  ties,  rails,  fences,  bridges,  sluices, 
and  all  the  property  and  improvements  which  the  said  Erie  & 
Oenesee  Valley  Bailrosd  Company,  its  agents  and  lessees,  pat  npon 
said  land  in  the  constmction,  maintenance,  and  ojteratlon  of  said 
railroad,  is  now  the  property  of  the  plaintiff  under  the  proceedings 
aforesaid;  that  in  consequence  of  said  demand  of  said  Hanunond, 
and  of  his  refusal  to  convey  the  title  to  said  land  unless  the  price 
demanded  by  him  was  paid  to  him,  no  agreement  can  be  arrived 
at  for  obtaining  title  thereto,  and  this  proceeding  is  made  necessary. 
The  answer  of  the  defendant,  Hanunond,  admitted  many  of  the 
all^ations  of  the  petition,  and  pleaded,  In  bar  of  the  plaintlfTs 
claim  to  the  ownership  of  the  saperstructure,  the  judgmrat  in 
ejectment  above  mentioned.  The  learned  referee  probably  embraced 
in  his  decision  the  provision  requiring  the  commissioners  to  appraise 
the  superstructure  because  of  the  allegations  in  the  petition  men- 
tioned. The  allegations  in  the  petition  in  reference  to  the  super- 
stmctare  were  unnecessary  and  superfluous,  except,  perhaps,  as 
affording  some  explanation  of  the  failure  of  the  parties  to  come  to 
an  agreement  as  to  the  value  of  the  land  sought  to  be  condemned. 
There  was  no  demand  in  the  petition  to  condemn  the  snperstruetnr  s  r 
on  the  contrary,  the  plaintiff  claimed  to  be  the  owner  of  them; 
hence  there  was  no  necessity  or  propriety  in  asking  for  their  con- 
demnation. As  the  plaintiff  was  not  ashing  for  the  condemnation 
of  the  snperstractures,  the  defendant  was  not  required,  by  the  pro- 
visions of  the  condemnation  law,  to  make  answer  regarding  that 
allegation.  It  may  be  held  ultimately,  in  view  of  the  judgment  in 
the  ejectmeat  action,  that  the  defendant  Is  the  owner  of  said  super- 
structures;  but  that  question  will  arise  befi»e  the  commiwion^v 
when  they  are  assessing  the  value  of  the  property  sought  to  be 
condemned,  and  before  ^e  court  upon  the  application  for  the  con- 
firmation of  their  report.  If  the  superstructures  belong  to  the 
defendant,  the  commisstoners  may  take  that  into  consideration  in 
ftxmg  the  value  of  the  property.  The  plaintiff  cannot  be  said  to  have- 
consented  that  the  referee  Ediould  pass  upon  this  question,  and  i» 
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therefore  estopped  from  raising  it  upon  this  appeal,  for  such  a 
finding  on  the  pai-t  of  the  referee  could  not  have  been  anticipated, 
and  the  plaintiff  duly  excepted  to  such  finding. 

The  referee  erred  in  giving  coats  to  the  defendant  As  we  have 
seen,  the  only  case  in  which  the  defendant  is  entitled  to  costs  upon 
the  preliminary  hearing  is  where  he  succeeds  in  having  the  petition 
dismissed.  The  petition  was  not  dismissed  in  this  case,  hut,  on  the 
contrary,  the  relief  asked  for  was  granted  to  the  plaintiff,  to  wit, 
that  he  was  entitled  to  talce  and  hold  the  property.  The  judgment 
appealed  from  shotdd  be  modified  by  striking  therefrom  so  much 
thereof  as  requires  the  commissioners  to  appraise  the  superstruc- 
tures, and  also  that  part  relating  to  costs,  and,  as  so  modified,  it 
should  be  aflQrmed,  without  costs  of  this  appeal  to  either  party.  All 
concur. 


07  Hun,  103.) 

PEOPLE  ex  rel.  RITZENTHAI.ER  t.  HIGGINS  et  aL 

(Supreme  Court,  General  T&m,  Fifth  Department.    April  12. 1894.) 

Bastahdt— Adjournment. 

Code  Cr.  Proc.  §  849,  providing  that  the  magistrate  may,  on  the  ni>- 
plicatlon  of  defendant,  adjourn  the  examination  not  exceeding  30  days,  on 
defendant'g  giving  an  undertaking  to  appear  at  the  time  appointed,  does 
not  forbid  several  succeaslve  adJoummentB,  though  the  aggregate  time  ex- 
ceeds 30  days. 

Appeal  from  Monroe  county  court 

Proceeding  by  Bernard  Ititzenthaler,  as  overseer  of  the  poor  of 
the  city  of  Rochester,  against  Edward  F.  Higgins,  implead^  with 

others.  From  a  judgment  of  the  county  court  affirming  a  judgment 
of  the  municipal  court  of  the  city  of  Rochester  in  favor  of  the  plain- 
tiff for  ?500,  defendants  appeal  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADIiEY,  JJ. 

Edward  F.  Wellington,  for  appellants. 
0.  D.  Kiehel,  for  respondent 

LEWIS,  J.  On  application  of  the  respondent,  based  upon  the 
affidavit  of  Mary  Barker,  a  warrant  was  issued  out  of  the  municipal 
court  of  Bochester  in  bastardy  proceedings  against  Dorian  Clapp, 
one  of  the  defendants,  on  the  21st  day  d  February,  1891.  Glapp 
waa  brou^t  before  George  E.  Warner,  one  of  th&  judges  of  the 
siedd  court,  on  the  23d  day  of  February.  He  thereupon  made  appli- 
cation for  an  adjournment  of  the  examination,  and  for  that  purpose 
executed  an  undertaking  in  the  sum  of  |500,  with  the  appellant 
and  another  as  sureties,  and  the  case  was  adjourned  until  the  9th 
day  of  March  following.  Upon  the  adjourned  day  the  defendant  ap- 
peared, and  made  a  further  application  to  have  the  hearing  ad- 
journed until  the  25th  of  March,  to  which  time  the  case  was  ad- 
journed by  consent  of  the  counsel  for  the  people.  The  hearing 
was  again  adjourned  at  the  request  of  the  d^endant,  the  people 
consenting,  to  the  8th  day  of  April,  1891,  On  the  last-named  day  the 
counsel  who  had  appeared  in  the  former  proceedings  for  the  defend- 
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ant  appeared  in  court,  and  asked  to  have  the  case  adjourned  until 
the  4th  of  May  following,  stating  as  a  reason  for  the  request  that 
the  defendant  was  confined  in  the  Monroe  county  jail  upon  the 
charge  of  seducing  the  said  Mary  Barker  under  promise  of  marriage. 
The  application  was  granted,  and  the  case  was  adjourned  accord- 
ingly. On  the  4th  day  of  May  the  counsel  for  the  defendant  again 
appeared,  and  asked  to  hare  the  case  held  open  for  10  minutes  to 
enable  him  to  find  his  client.  The  request  was  granted,  but  neither 
Clapp  nor  his  attorney  again  appeared.  Thereupon  Judge  Warner 
associated  Judge  Wliite,  the  other  municipal  court  judge,  with 
him,  and  they  declared  the  undertaking  foif^ted,  and  this  action 
was  thereafter  commenced  against  Clapp  and  the  two  sureties. 
The  appellant  Higgins  alone  defended.  The  case  was  tried  in  the 
Monroe  county  court  before  the  special  county  judge,  without  a 
jury.  He  made  a  decision  directing  a  judgment  against  the  de- 
fendants for  the  sum  of  f500,  and  from  the  judgment  entered  upon 
said  decision  this  appeal  was  taken  by  the  defendant  Higgins. 

By  the  charter  of  the  city  of  Rochester  the  municipal  court  of 
the  city  is  given  jurisdiction  in  bastardy  proceedings.  liaws  1890, 
c.  661.  Section  848  of  the  Code  of  Criminal  Procedure  provides  that 
the  magistrate  before  whom  the  d^«idant  is  brought — 

"Must  Immediately  associate  wltli  himself  another  Justice  of  the  peace; 
*  *  *  and  the  two  magistrates  thus  associated  must  inquire  into  the  cbarxe. 
and  mnat  examine  on  oath  the  woman  who  1b  the  motb»  of  tx  ivegnant  with 
the  bastard  In  the  presence  of  the  defendant,  In  respect  to  the  charge,  and 
hear  any  testimony  which  may  be  oflfered  In  relation  thereto." 

Section  840:  "Mafrlstrates  may,  on  the  application  of  the  defendant,  for 
good  cause,  adjourn  the  examination,  not  exceeding  30  days,  upon  the  de- 
fendant giving  an  undertaking,  with  two  suiflclent  sureties,  to  the  effect  that 
be  will  appear  l>efore  the  magistrates  at  the  time  appointed,  or  that  the  sure- 
ties will  pay  the  sum  mentioned  th^eln." 

The  provisions  of  the  Oode  are  modified  by  the  charter  of  Roches- 
ter in  the  following  particulars:   Judges  of  the  municipal  court 

are  not  required  to  be  associated  together  until  the  commencement 
of  the  examination,  and  the  bond  the  defendant  is  required  to 
give  to  obtain  an  adjournment  must  b^  to  the  effect  that  the  defend- 
ant will  appear  before  the  said  court  at  the  adjourned  time,  and 
such  other  time  or  times  to  which  adjournment  may  be  had,  for 
the  purpose  of  the  examination  and  determination,  and  will  render 
bimself  amenable  to  any  process,  order,  or  commitment  that  may  be 
issued  or  made  in  sudi  proceedings.  The  bond  in  question  pro- 
vided that: 

"If  the  said  Dorian  Clapp  shall  personally  appear  before  the  said  municipal 
court  at  the  time  or  times  to  which  adjournments  may  be  had  for  the  pur- 
pose of  the  examinatl<Hi  and  determination  therein,  and  there  render  himself 
ammable  to  any  process,  order,  or  commitment  that  nay  be  Issued  or  made 
in  such  proceedings,  then  this  obltgatlou  to  be  void;  otb^wlse,  to  remain  in 
fnll  force  and  virtue." 

All  the  proceedings  in  the  action  were  had  before  Judge  Warner 
down  to  the  last  adjourned  day.  They  seem  to  have  been  regular 
in  that  regard,  for  the  charter  contemplates  that  the  proceedings 
shall  be  conducted  before  one  of  the  judges  until  the  examination 
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actually  commencea.  Up  to  that  time  there  se^s  to  be  no  reason 
whj  the  judges  may  not  alternate  in  the  conduct  of  the  proceedings. 

The  only  question  ai^ed  by  Ibe  appellant  which  it  occurs  to 
us  la  of  sufficient  importlukce  to  merit  consideration  is  as  to  whether 
the  bond  was  inTalidated  by  the  adjoamment  of  the  proceeding 
beyond  the  time  limited  by  section  849,  to  wit,  30  day&  That  sec- 
tion, as  we  have  seen,  provides  that  the  magistrate  may,  on  the- 
application  of  the  defendant,  for  good  cause  adjourn  the  examina- 
tion not  exceeding  30  days.  Tiiat  section,  we  think,  does  not  pro- 
Mbit  other  adjournments,  and  for  a  longer  time,  by  the  consent  of 
both  parties.  It  does  not  prohibit  more  than  one  adjournment  at 
the  request  of  the  defendant,  but  limits  the  time  of  any  one  adjourn- 
ment to  30  days.  It  was  held  in  People  t.  Hillfaam,  100  K.  Y.  273, 
3  N.  fi.  196,  that  the  sureties  oa  a  bond  in  a  bastardy  proceeding  un- 
der the  proTiaions  of  the  Criminal  Oode  were  not  releaaed  from 
Hability  because  of  the  adjournment  of  the  proceedings  at  the  re- 
quest of  the  defendant- after  the  examination  commenced.  It  was 
held  that  adjoumm^ts  could  be  taken  from  time  to  time  after  the 
commencement  «C  the  trial,  and  the  liability  of  the  sureties  contin- 
ued* The  provisions  of  the  charter  contemplate  that  more  than 
one  adjournment  may  be  had,  and  there  does  not  seem  to  be  any 
limit  to  the  number  or  time  for  which  adjournments  necessary  for 
tbe  proper  disposal  of  the  case  may  be  had,  eitiier  before  or  after 
the  examination  shall  be  actually  entered  upon.  All  the  adjourn- 
ments having  been  made  at  the  request  of  the  defendant,  and  by- 
consent  of  both  parties,  we  are  of  the  opinion  that  the  trial  court 
corcectly  held  that  the  defendant  was  liable  upon  the  undertaking. 
The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(Snprvnw  Oonrt,  Qeneral  Term,  Fifth  Departm«it.   Afirll  12, 1894.) 

OONTRACTS — Validity — Bdildinq  iREQULATioNS. 

A  contract  to  build  a  House  in  violntion  of  the  building-  r^alatlons  of  & 
city  Is  unlawfBl.  and  no  action  will  He  tot  Its  breach. 

Action  by  Bobert  E.  Burger  against  TVllUam  D.  Boelsch  and 
Elizabeth  Boelsch  for  breach  of  contract  Defendants'  motion  for 
a  new  trial  was  ordered  to  be  heard  in  the  first  instance  at  general 
term,  after  a  verdict  directed  in  favor  of  i^aintifl  at  the  Erie  circuit.. 
Granted.       

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRAD- 
LEY, J  J. 

George  M.  Osgoodby,  for  plaintiff. 
Frank  K.  Perkins,  for  defendants. 

LEWIS,  J.  The  parties  entered  into  a  written  contract  on  the 
18th  day  of  June,  1892,  by  the  terms  of  which  the  plaintiff  agreed 
to  provide  the  materials  and  construct  for  the  defendants  a  three- 
story  bri(^  building  on  Chenango  street,  in  the  city  of  Buffalo^  for- 
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the  consideration  of  f9,S00,  according  to  certain  plans  and  speciflca- 
tioDB  fumiahed  by  the  defendant,  and  forming  part  of  the  contract. 
The  lot  upon  which  the  bidding  was  to  be  located  wajs  30  feet  front 
and  rear,  and  92  feet  in  depth.  The  plans  located  the  front  of  the 
proposed  building  upon  the  line  of  Chenango  street,  and  called  for 
baj  windowa  upon  the  front  of  the  building,  projecting  2  feet 
into  the  street  The  building  was  to  be  28  feet  wide  upon  Chenango 
street,  and  the  entire  width  of  the  lot  in  the  rear  and  72  feet  long. 
The  contract  provided  that  the  outside  brick  walls  of  the  first  story 
should  be  12  inches,  only,  in  thickness.  An  ordinance  ol  the  city 
of  Buffalo  in  force  at  the  time  of  making  this  contract,  and  still  in 
force,  provided  that  the  external  walls  of  the  first  story  of  three- 
stoiy  brick  buildings  constructed  in  the  cit7  should  be  of  the  min- 
imnm  thickness  of  16  inches.  The  ordinances  further  provided 
that  erery  building  erected  contrary  to  the  provisions  of  the  ordi- 
nances of  the  city  shall  be  deemed  to  be  a  common  nuisance,  and 
the  saperintendent  of  buUdinf^  may  order  the  same  removed;  and, 
in  case  the  owner  shall  n^Iect  or  refuse  to  remove  such  building 
within  fire  days  after  notice  so  to  do,  the  board  of  public  works 
may  remove  it  at  the  expense  of  the  owner.  The  charter  of  the 
city  provided  that: 

Before  the  conatnictlon  *  *  *  of  any  building  In  the  cl^  Is  commenced, 
the  owner  shall  file  with  superintendent  of  boUdliiKS  a  sworn  8tat«D«it  of 
the  character  and  use  oi  the  tnilldlng  he  pn^Kiaefl  to  erect,  and  Its  location 
-on  bis  premises.  •  •  •  with  a  copy  of  the  plans  and  specifications  of  such 
building,  which  statement  shall  contain  the  name  and  residence  of  the  owner, 
and  the  purposes  for  which  the  building  Is  designed.  The  superintendent 
shall,  within  ten  days  after  the  filing  of  the  plans,  specifications  and  state- 
ment, approve  the  same  or  Indicate  In  writing  the  alterations  to  be  made 
tbo-eln,  to  make  them  comply  with  the  genearal  laws  of  the  state  and  i»-dl- 
nances  of  the  city.  But  no  building  shall  be  erected  or  remodeled  until  the 
i^proval  of  the  superintendent  shall  be  obtained  and  a  written  permit  Issued 
1^  him  to  the  owno-  ot  builder  of  such  building. 

The  defendants  presented  their  plans  and  specifications  to  the 

superintendent  for  the  pnrprae  of  obtaining  the  required  permit 
He  refused  his  consent  for  the  reasons — First,  that  the  plans  con- 
templated that  the  brick  walls  of  the  first  story  of  the  building 
were  to  be  only  of  the  thickness  of  12  Inches;  second,  that  the 
bay  windows  would  encroach  upon  the  street.  And  various  other 
■objections  to  the  plans  were  made  by  the  superintendent  Defend* 
ant  thereupon  informed  the  plaintiff  oi  the  obstacles  to  the  erection 
of  the  building,  and  the  plaintiff  suggested  that  changes  be  made 
in  the  plans  and  specifications,  so  that  they  would  co^orm  to  the 
ordinances  of  the  city.  The  defendants  declined  so  to  do,  because 
ot  the  additional  expense,  and  for  the  reason  that  the  increase  of 
the  thickness  of  the  walla  would  make  the  stores,  to  which  the 
first  story  was  to  be  devoted,  too  narrow.  The  plaintifl  there- 
upon proposed  to  the  defendants  that  the  plan  of  building  of  brick 
should  be  abandoned,  and  that  the  building  should  be  construct- 
ed of  wood,  to  which  the  defendants  assented,  and  procured 
plans  and  specifications  for  a  wood  building^  and  submitted 
than  to  the  plaintiff  and  other  builders  for  bids.  The  defendants 
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thereafter  let  the  contract  to  build  a  wood  building  upon  the  lot 
to  another  builder,  whose  bid  was  considerably  lower  than  that 
of  the  plaintiff.  The  plaintiff  thereupon  claimed  damages  of  the 
defendants  for  a  breach  of  the  contract,  and  instituted  this  action. 
It  was  stipulated  on  the  trial  that  the  plaintiff's  damages  were  ¥350, 
and  the  court  directed  a  verdict  for  the  plaintiff  for  that  amount 
No  exception  was  taken  by  the  defendant  to  the  direction  of  the 
verdict  At  the  close  of  the  plaiotifTs  evidence  the  ordinance  pro- 
hibiting the  erection  of  the  building,  with  the  walls  of  the  thickness 
mentioned,  was  in  evidence;  and  the  defendants,  at  the  close  of 
the  plaintiff's  case,  moved  for  a  nonsuit  The  motion  was  denied, 
and  defendants  duly  excepted. 

It  therefore  appeared,  at  this  stage  of  the  trial,  that  the  construc- 
tion of  the  building  according  to  the  contract  would  have  been  in 
direct  violation  ct  the  city  ordinances.  It  would  have  been  a 
nuisance,  if  constructed,  which  the  board  of  public  works  conld 
jiave  abated.  The  ordinance  absolutely  prohibited  the  erection  of 
'the  building  according  to  the  terms  of  the  contract  The  agree- 
I  ment  was  therefore  unlawfuL  City  ordinances  have  the  force 
of  law,  and  contracts  in  violation  of  them  are  illegal.  1  Dill.  Mun. 
Corp.  §  308,  and  note.  A  contract  void  for  illegality  is  no  contract. 
2  Whart  Cont  §  935.  Where  a  contract  is  to  do  a  thing  which 
cannot  bo  performed  without  a  violation  of  the  law,  it  is  void, 
whether  the  parties  knew  the  law  or  not  Anson,  Cont  191.  When 
a  contract  is  made  to  do  an  act  prohibited  by  statute,  no  action  can 
be  maintained  to  enforce  performance,  or  to  obtain  damages  for 
a  breach  thereof.  Nor,  if  the  claim  be  founded  really  upon  t£e  con- 
tract, wiU  an  action  on  the  case  for  damages  be  supported.  1 
Slory,  Cont  §  769.  See  Mete.  Cont.  247-250;  Broom,  Com.  Law, 
357:  Brinkman  v.  Eisler  (City  Ct  N.  Y.)  7  N.  Y.  Supp.  193,  affirmed 
16  N.  Y.  Supp.  154. 

It  is  claimed  by  the  plaintiff  that  it  was  incumbent  upon  the  de- 
fendants to  so  change  and  modify  the  plans  and  specifications  that 
th^  would  not  conflict  with  the  ordinances  of  the  city.  There  is 
an  absence  of  any  evidence  as  to  the  increased  expense  of  construct- 
ing the  building  with  16  instead  of  12  inch  walls.  But,  manifestly, 
tiie  additional  expense  would  have  been  considerable,  and  then  the 
width  of  the  stores  would  have  been  materially  lessened;  and  we 
do  not  see,  as  between  the  parties,  having  equal  opportunities  to 
know,  when  they  entered  into  the  contract,  of  the  existence  of  the 
ordinance  making  the  contract  illegal,  that  the  defendants  were 
under  any  obligations  to  make  the  changes  in  the  plans  and  speci- 
flcations  suggested.  Had  the  alterations  been  trivial  and  inex- 
penslTe,  it  may  be  that  the  rule  would  be  different  A  further  an- 
swer to  this  claim  is  that  the  complaint  is  based  upon  the  original 
contract  The  contract  is  alleged,  the  breach  stated,  and  damages 
are  claimed  on  account  thereof.  There  is  no  allegation  that  the 
defendants  refused  to  make  the  changes  suggested  by  plaintiff  in 
the  contract,  so  as  to  avoid  the  illegal  features.  If  so  changed, 
it  would  have  been  a  new  contract,  involving  new  bids  for  the 
work.  The  defendants  were  not  obliged  to  make  a  new  contract 


Digitized  by 


Sap.  Ct.]  PBATT  V.  NEW  YORK  CENT.  A  H.  R.  R.  00. 


463 


wiUi  plaintiff.  The  plaintiff  occupies  the  position  ot  appearing  in 
court  with  an  illegal  contract;  one  that  he  was  powerless  to  per- 
form; a  contract  which,  if  he  had  performed,  would  have  creat- 
ed a  nuisance, — ^and  is  asking  damages  for  the  breach  of  it. 
We  are  not  referred  to  any  case  holding  that,  when  parties  have 
made  an  illegal  contract,  either  party  is  under  an  implied  obligation 
to  make  a  new  one.  If  one  is  bound  so  to  do,  the  other  must  be,  for 
there  must  be  mutualiiy  of  contract  An  illegal  contract  cannot  be 
made  a  foundation  of  an  implied  assumpsit.  Gillet  v.  Phillips,  13  N. 
Y.  119.  A  party  to  an  illegal  contract  will  be  released  therefrom 
while  it  remains  executory.  Strait  t.  Harrow  Co.  (Sup.)  18  N.  Y. 
Snpp.  224;  1  Story,  Gont.  §  617. 

It  is  claimed  by  the  plaintiff  that  the  d^endants'  answer  failed 
to  raise  an  issue  as  to  the  illegality  of  the  contract  The  answer, 
in  that  r^ard,  is  Informal,  and  somewhat  imperfect  It  does, 
however,  allege  that  the  defendants  presented  their  plans  and 
specifications  to  the  superintendent  of  buildings,  and  that  he,  by 
virtue  of  his  oflBce,  and  the  law  and  ordinances,  did  insist  and  main- 
tain that  said  building  should  not  and  could  not,  under  the  law 
and  ordinances  aforesaid,  be  erected  or  constructed  according  to 
said  plans  and  specifications,  and  thereby  prevented  the  erection 
and  conatmction  of  said  building  under  and  according  to  said  con-' 
tract  Then  follow  allegations  to  the  effect  that  the  contract  was 
abandoned  by  the  mutual  consent  of  the  parties,  and  other  plans 
adopted  as  stated.  The  prohibitory  ordinance  mentioned  was  re- 
ceived in  evidence  without  the  question  being  raised  by  the  plain- 
tiff as  to  the  sulBciency  of  the  defendants'  answer.  Had  the  atten- 
tion of  the  court  been  called  to  the  answer,  it  could,  if  necessary, 
have  been  so  amended  as  to  obviate  the  objection.  It  is  too  late, 
upon  appeal,  to  raise  the  question.  But,  without  reference  to  the 
pleadings,  when  it  was  made  to  appear  that  it  was  an  illegal  con- 
tract plaintiff  was  asking  to  enforce,  it  was  the  duly  of  the  court  to 
r^se  to  proceed  with  the  action  further,  and  leave  the  parties 
where  they  had  placed  themselves.  Richardson  v.  Buhl,  77  Mich. 
661,  43  N.  W.  1102.  The  plaintiff  failed  to  make  a  case  entitling 
him  to  a  verdict.  The  defendants'  motion  for  a  nonsuit  should  have 
been  granted.  The  verdict  should  be  set  aside,  and  a  new  trial 
grant^  with  costs  to  abide  the  event   All  concur. 


'  (77  Hun,  139.) 

PRATT  V.  NEW  TORK  CENT.  &  H.  R.  R.  CO. 

(Sopreme  Gonrt,  Grcneral  Term,  Fifth  Department    Ainll  l*^  1894.) 

1.  Tr!ai<— Ohjectionb  to  Evidence. 

An  objection  to  evidence  after  the  question  hns  been  answered  Ib  suffi- 
cient, where  the  witness  answered  babwe  an  objection  could  be  Int^Hised. 
3.  Same— SriFPiciESCY  op  Objection. 

An  objection  to  evidence  "on  the  ground  that  It  U  Incompetent,  Improper, 
and  spectilative,  and  not  the  proper  method  of  proving  damitRea,"  is  suffi- 
cient to  raise  the  objection  ttiat  the  evidence  was  not  admissible  because  It 
was  the  opinion  of  tiie  witness. 
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9.  £mihxht  Domain— Ofiriok  Stidsitob. 

In  an  action  for  damages  caused  by  tbe  constiuctlon  of  a  railroad  la  a 
street  on  which  plalntiflfs  property  abnts,  tlie  opinion  of  the  witness  as  to 
what  the  roital  value  of  the  property  would  be,  were  the  railroad  aosent, 
is  not  adinlB8lbl& 

Appeal  from  special  term,  Erie  connty. 

Action  by  Pascal  P.  Pratt  against  the  New  York  Central  & 
Hudson  BiYer  Bailroad  Company.  From  a  judgment  in  favor  of 
plaintitr,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Eevereed. 

Argued  before  DWIC^HT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BKAB- 
I*EY,  JJ. 

James  F.  Gluck,  for  appellant. 
Sberman  S.  Bogers,  for  respondent. 

LEWIS,  J.  The  plaintiff  is  the  owner  of  a  lot  216  feet  front, 
abutting  on  the  southerly  side  of  a  street  in  the  city  of  UuffaJo, 
known  as  the  "Terrace."  He  is  also  the  owner,  as  tenant  in  common, 
of  an  undivided  one-half  of  the  fee  of  the  street  in  front  of  his  said 
lot  The  defendant,  in  the  year  1879,  wrongfully  entered  upcm  said 
atneet,  and  constructed  therein,  in  front  ot  plaintiff's  said  premises, 
two  railroad  tracks,  and  has  ever  ^ce  maintained  such  tiAcks  and 
operated  trains  thereon.  Plaintiff  brought  this  action  against  the 
defendant,  and  claimed  in  his  complaint  that,  by  reason  of  the 
presence  of  said  tracks  and  the  operation  of  trains  th»>eon,  access 
and  egress  to  and  from  his  said  premises  had  been  interfered  with 
and  rendered  hazardous,  and  that  the  rental  value  thereof  had  been 
thereby  depreciated  and  greatly  injured,  to  his  damage.  He  recov- 
ered a  verdict  of  f 12,000. 

The  defendant  claims  that  the  judgment  should  be  reversed 
because  of  errors  committed  upon  the  triaL  The  plalntifF  was  called 
as  a  witness  in  his  own  behalf,  and  testified  to  the  rental  value  of 
his  property  with  the  railroad  in  the  street  He  was  then  asked 
the  following  question:  "What,  in  your  judgment,  Mr.  Pratt, 
would  he  the  rental  value  of  that  property  during  the  years  from 
1885  to  1891  with  the  railroad  absent?"  Mr.  Qluck:  "That  I  object 
to,  on  the  ground  that  it  is  incompetent,  improper,  and  speculative, 
and  not  the  proper  method  of  proving  damages."  The  question  was 
not  then  answered.  The  witness  went  on  to  give  a  review  of  the 
changes  in  the  location  of  tlie  retail  business  in  the  city,  showing 
that  it  had,  during  the  time  the  defendant  had  maintained  said' 
tracks,  moved  up  town,  and,  in  a  measure,  away  from  the 
plaintiffs  premises.  The  question  was  repeated,  and  before  any 
objection  was  interposed  the  witness  answered:  "Ten  thousand 
dollars."  Counsel  for  the  defendant  immediately  thereafter  said: 
"I  object  to  that  on  the  ground  that  it  is  incompetent  and  improper; 
that  the  proper  foundation  has  not  been  laid  for  the  asking  of  that 
question;  that  It  is  speculative,  and  not  the  proper  method  of  prov- 
ing damages."  The  objection  was  overruled,  and  the  defendant 
excepted.  The  court  thereupon  asked  the  question:  "Ten  thousand 
dollars  per  yearf'  The  witness  answered:  '^es,  sir.**  The  witness 
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fridenUj  answered  the  question  proponnded  by  the  plaintifTs 
connael  before  the  defendant's  counsel  had  an  opportnnity  to  in- 
tecpoae  hi*  objectioD,  and  we  think  it  must  be  held  that  the  nbjec- 
tioa  was  tim^  made.  It  is  the  contention  of  the  defendant's 
couuel  that  the  queatipn  vas  improper,  as  it  called  for  the  opinion 
of  the  vitneaa;  and  that  presents  one  of  the  questions  for  our  de- 
cisioD.  The  competency  of  such  evidence  has  been  much  diecusaed 
of  late  by  the  court  of  appeals.  McGean  v.  Railway  Co.,  117  N.  Y. 
219,  22  E.  967,  was  an  action  brought  to  recover  damages  for 
injuries  occasioned  to  the  easements  of  air  and  light  and  access  to 
the  property  of  the  plaintiff  by  the  erection  and  maintenance  of  an 
eleTftted  railroad  in  a  street  of  the  city  of  New  York.  The  court 
held  that  opinions  of  witnesses  as  to  the  causes  which  occasioned 
the  decrease  of  rental  value,  as  wdl  as  the  amount  of  damages  done 
thereby,  were  improper;  tibat  witnesses  must  state  facts,  and  not 
draw  conclusions  or  give  opinions.  The  question  was  again  before 
the  court  of  appeals  in  Boberts  v.  Railroad  Co.,  128  N.  Y.  455,  28  N. 
£.  4S&  The  prevailing  opinion  elaborately  reviews  the  authorities 
upon  the  question  of  the  admissibility  of  such  evidence,  and  it  was 
held  to  be  inadmissible;  and  the  doctrine  of  McOean  v.  Railroad 
Gok,  supra,  was  commented  upon,  and  approved  as  laying  down  the 
ctHvect  rule.  The  court  <tf  appeals  has  since  steadily  adhered  to 
this  rale  of  evidence,  and  has  reversed  numerous  judgments  because 
of  the  admission  trf  such  evidence.  Our  attention  is  called  to  the 
case  of  Bnmsey  v.  Railroad  Co.,  133  N.  Y.  79,  30  N.  E.  654,  as  laying 
down  a  different  rule.  While  some  remarks  made  in  the  ophiion 
of  the  court  might  be  construed  as  conflicting  with  the  cases  here^ 
tofore  cited,  we  do  not  understand  tiiat  this  precise  question  was 
before  the  court  for  dednon,  and  we  assume  they  did  not  int^d 
to  disturb  the  doctrine  so  carefully  and  deliberately  laid  down  in 
the  Boberts  Case.  This  rule  was  again  announced  in  Hunt^  v. 
Bailway  Co^  141  N.  Y.  281,  36  N.  £.  400,  and  seems  to  be  so  well 
settled  as  to  be  no  longer  open  for  discussion. 

We  therefore  come  to  the  question  whether  the  grounds  of  the 
objection  to  the  evidence  were  sufficiently  broad  and  specific,  so  as 
to  avail  the  appellant  upon  appeal.  The  grounds  stated  were  that 
it  was  incompetent  and  improper;  that  the  proper  foundation  had 
not  been  laid  for  asking  the  question;  that  it  was  speculative,  and 
not  tiie  proper  method  of  proving  damages.  Hie  grounds  of  the 
objection  in  the  case  of  McCJean  v.  Railroad  Co.,  sup^a,  were  that 
tiie  evidence  was  incompetent,  irrelevant,  hypothetical,  and  the 
witness  not  competent  to  give  an  opinion.  "Hie  court  held  that 
they  were  not  sufBciently  specific  to  raise  the  question  as  to  the 
admissibility  of  the  evidence,  and  remarked: 

"Tbe  objections  seem  to  Imply  that  opinions  were  competent  on  tbe  sub- 
ject. Tile  trial  seems  to  have  been  conducted  on  both  aides,  and  mwe  par- 
tieiilariy  on  that  of  the  defaidant,  upon  the  tbe<»7  that  all  opinions  were  ad- 
miasUjle  as  to  rental  value  of  the  premises  and  tbe  causes  which  affected  It" 

In  Carter  v.  Railroad  Co.,  134  N.  Y.  168,  31  K.  E.  514,  the  grounds 
of  tite  objection  wero  that  it  was  immaterial,  incompetent,  and 
hypothetical,  and  that  the  diiferrace  in  value  was  not  tiie  measure 
v.28K.Y.R.no.5— 30 
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of  damageB.  It  was  lidid  that  tiie  objection  waa  not  Bofficiently 
Bpeciflc.  In  Ward  t.  Kapatrick,  86  N.  Y.  416,  it  was  held  that  the 
objection  that  the  witnecra  was  not  a  competent  judge,  and  the  in- 
quiry involved  a  conclusion  of  law,  would  not  answer.  In  the  Bob- 
erts  Case,  supra,  an  objection  that  the  evid»ice  was  incompetent — 
that  it  was  for  the  court  alone,  and  not  for  the  witness,  to  determine 
the  amount  of  damage — was  held  to  be  sufficient,  as  it  called  the 
attention  to  the  vice  in  the  question ;  that  is,  that  it  made  the  wit- 
ness the  judge  of  the  damages,  whUe  that  was  the  province  of  the 
court  or  jury.  In  the  case  at  bar,  in  addition  to  the  grounds  which 
were  held  not  to  be  anificlent  In  the  cases  cited,  there  was  added: 
"That  It  is  speculative,  and  not  the  proper  method  of  proving  dam- 
ages." It  was  held  in  the  Roberts  Case  that  the  objection  that  the 
evidence  was  speculative  was  sufficient  Jndge  Peckham,  in  his 
opinion,  says :  "It  is  specidative  upon  the  very  question,  and  upon 
the  only  question,  which  the  court  or  the  jury  is  called  upon  to  de- 
cide, and  the  question  calls  for  the  opinion  of  the  witness  upon  that 
very  subject."  It  had,  as  we  have  seen,  been  held  that  the  word 
"hypothetical"  was  not  sufQciently  specific.  This  rule  was  ap- 
proved in  Dqyle  v.  RaUroad  Ca,  128  N.  Y.  494,  28  N.  £.  496. 

As  to  the  second  ground  stated,  all  agree  that  the  true  measnre 
of  damages  was  the  difference  between  the  rental  value  of  the  prem- 
ises with,  and  their  rental  value  without,  the  railroad  present  in 
the  street.  The  defendant's  objection  was  to  the  method  the 
plaintiff  was  pursuing  to  prove  his  damages.  If  the  objector  in- 
tended by  his  objection  to  raise  the  question  of  the  propriety  of  that 
rule,  or  theory,  or  method  of  proving  the  damages,  it  was  clearly 
insnfficlCTt,  for  the  plaintifC  was  entitled  to  prove  such  difference 
by  competent  evidence.  If,  on  the  other  hand,  the  ground  of  the  ob- 
jection mentioned  was  sufficiently  specific  to  call  attention  to  the 
point  that  the  opinion  of  the  witness  as  to  the  amount  of  damages 
was  not  admissible,  but  that  the  witness  should  state  facts  and  not 
draw  conclusions,  it  was  sufficient.  It  was  for  the  counsel  making 
the  objection  to  state  his  grounds  so  specifically  that  the  exact 
point  would  be  presented,  so  that  the  form  of  the  question  could, 
if  desired,  have  been  so  changed  as  to  have  avoided  the  objection. 
In  the  absence  of  an  authority  we  might  entertain  some  doubts  as 
to  the  latter  ground  of  the  objection  being  sufficient  We  find, 
however,  upon  reference  to  the  case  of  Kemochan  v.  Railroad  Co., 
128  Y.  659,  29  N.  E.  65,  that  this  same  ground  of  objection  to 
such  evidence  was  held  to  be  sufficient  Upon  the  strength  of 
these  auUioritieB  we  are  constrained  to  hold  that  the  defendant's 
objection  was  sufKclent^  specific,  and  that  it  was  reversible  error 
to  admit  the  evidence. 

The  complaint  alleged  that  plaintiff  owned  the  entire  fee  of  the 
street  in  front  of  his  premises.  The  proof  was  that  he  owned  the 
undivided  one-half  only.  The  defendant  was  permitted,  upon  the 
trial,  to  amend  his  answer,  setting  up  the  nonjoinder  of  the  other 
tenants  in  common  with  the  plaintiff.  The  defendant  asfeed,  at  the 
dose  of  the  case,  for  a  dismissal  of  the  action  because  it  appeared 
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that  the  plaintiff  was  not  the  sole  owner  of  the  fee  in  the  street. 
The  plaintiff  was  the  owner  of  the  entire  fee  of  the  abutting  lot, 
aud  the  damages  he  sov^ht  to  recoTer  were  to  the  rental  value  of 
that  lot  The  damages  to  the  fee  of  the  street  were  nominal.  The 
jary  were  instmcted  by  the  court  that  the  plaintiff  was  entitled 
to  recover  six  cents,  only,  for  injury  to  the  street  proper.  Plalntififs 
cotenants  in  tiie  fee  of  the  street  were  not  Interested  in  the  ques- 
tion of  the  damages  claimed  in  the  complaint.  They,  at  most,  would 
have  been  entitled  to  only  one-half  of  the  six  cents.  11  the  action  had 
been  simply  for  injury  to  the  fee  of  the  street,  the  damages  would 
have  been  nominal  City  of  Buffalo  v.  Pratt,  131  N.  Y.  299,  30  N. 
E.  233.  Judgments  will  not  be  reversed  to  allow  a  party  to  retry 
a  cause  of  action  where  onfy  n(Hainal  damages  are  involved.  The 
judgment  and  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event  All  concur. 


(77  Hun.  131.) 

RBTNOU>S  V.  HAYWOOD  et  al. 
OSnpreme  Gonrt,  Qeaend  Term,  Vttth  Departm«tL   April  11.  1801) 

1.  Ualicious  Phobecution— Evidence— Secokd  Atteupt  tu  Indict. 

Where  the  invsecutlon  consisted  in  causing  platDtlfTB  arrest  on  a 
criminal  daage,  and  a  subsequent  presentation  to  tiie  grand  jury,  wblcta 
dismissed  the  case,  plaintiff  may  show  that,  before  the  aeUon,  defesidant 
made  a  second  attempt  to  Indict,  on  the  same  cbarge. 

2.  Bamb— Statements  op  Opficer. 

Where  defendant  placed  a  warrant  to  arrest  plaintiff  In  the  hands  of  an 
office,  and  directed  him  not  to  execute  It  in  case  plaintiff  would  pay  n 
certain  debt,  plaintiff  may  show  what  the  officer  said  at  the  time  of  tbe  ar- 
rest OB  to  his  instructions  from  defendant 

Appeal  from  Chautauqua  county  court 

Action  by  Charles  H.  B^olds  against  Albert  Haywood  and 
others,  executors  of  the  will  of  Bufus  Haywood,  deceased.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  a  case  and  ac^tione;  defendants  appeal. 
Affirmed.   

Argued  befbre  DWIGHT,  P.  J.,  and  LEWIS,  HAIOHT,  and 
BBADLEY,  JJ. 

George  Barker,  for  appellants. 
J.  G.  Becord,  for  respondent 

LEWIS,  J.  This  action  was  brought  against  the  decedent,  Bufus 
Haywood,  to  recover  damages  for  malicious  prosecution,  in  causing 
the  arrest  and  imprisonment  of  the  plaintilff  upon  the  charge  of 
grand  larceny.  Plaintiff  recovered  a  verdict  The  defendant,  Hay- 
wood, after  the  recovery  of  the  verdict,  died.  By  an  order  of  the 
court,  his  executora  were  substituted  as  defendants,  aud  brought 
this  appeal  The  appellants  rely  for  a  reversal  of  the  judgment  upon 
exceptions  taken  by  the  defendant  at  the  trial  to  the  reception  of  evi- 
dence offered  by  the  plaintiff.  But  one  cause  of  action  for  mali- 
cious prosecution  was  stated  in  the  plaintiff's  complaint,  and  that 
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ooiiBisted  in  the  defendant's  cansiag  the  {AaintHTfl  anest  and  ex- 
amination before  the  magistrate  on  tiie  charge  of  grand  larceny, 
and  the  presentation  thereafter  of  the  same  charge  to  a  grand 
Jnry  in  the  county,  the  complaint  being  there  dismissed. 

The  plaintiff  was  permitted,  OYer  the  objection  of  the  defendant, 
to  show  that,  after  once  prraenting  the  charge  against  the  plain- 
tiff to  a  grand  jury  of  the  county,  the  defendant  again  presented 
the  same  chai^  against  the  defendant  to  another  grand  jnry.  This 
evid^ce  was  objected  to  "on  the  grooBd  tiutt  it  is  not  allied  in 
the  answer."  It  is  claimed  by  the  appeUants  that  notwithstanding 
it  appears  that  in  making  the  objection  the  word  "answer"  was 
used,  instead  of  the  word  "complaint,^'  we  mnst  assume  that 
the  objector  intended  to  use  the  word  "complaint,"  and  that  it  must 
have  been  so  understood  by  the  court  at  the  time.  Assuming  this 
to  be  80,  it  is  quite  doubtful  if  the  form  of  the  objection  was  such 
as  to  avail  the  defendants.  It  was  competent  to  show,  on  the  ques- 
tion of  malice  of  the  defendant,  that,  at  a  time  prior  to  the  com- 
mencement of  the  action,  he  made  a  second  attempt  to  indict  the 
plaintiff.  It  does  not  appeat  from  tiie  record  when  the  action 
was  in  fact  commenced;  and,  the  ground  of  the  objection  not  being 
that  the  second  appearance  before  the  grand  jury  was  after  the  com- 
mencement of  the  action,  it  mast  be  held  that  the  objection  was  not 
sufficiently  specific  to  avail  the  defendant  upon  appeaL 

The  defendant  placed  the  warrant  for  the  arrest  of  the  plaintiff 
in  the  hands  of  the  officer,  Lake,  and  directed  him  that,  in  case  he 
could  induce  the  plaintiff  to  pay  or  secure  a  demand  the  defendant 
had  against  the  plaintiff,  he  need  not  execute  the  warrant  Plain- 
tiff was  permitted,  against  the  objection  of  tiie  defendant,  to  prove 
what  the  ofBcer,  Lake,  said  to  the  plaintiff  and  others  who  were 
present  at  the  time  of  the  arrest  as  to  what  he  was  iastructed 
by  the  defendant  to  do,  or  not  to  do,  provided  the  plaintiff  would 
pay  or  secure  the  debt.  Most  of  the  evidence  complained  of  was 
competent,  as  hearing  upon  the  question  of  the  defendant's  malice. 
He  was  manifestly  engaged  in  an  attempt  to  use  the  criminal 
process  to  enforce  the  collection  of  a  civil  debt;  and  it  was  compe- 
tent to  show  what  his  agent,  Lake^  said  and  did  in  carrying  out 
his  instructions. 

Lake,  in  the  course  of  the  conversation,  made  statements  as 
to  the  kind  of  man  Haywood  was,  that  were  not  competent  evi- 
dence; but  no  specific  objection  was  made  to  this  evidence,  no 
grounds  of  the  objection  were  stated,  and  therefore  cannot  avail 
the  defendants  upon  this  appeal. 

The  evidence  that  Haywo<)d  appeared  to  be  angry  at  the  trial  of 
a  civil  action  between  the  parties  was  not  material,  but  it  was 
not  of  sufficient  importance  to  justify  a  reversal  of  the  judgment 
The  jndgment  and  order  appealed  from  should  be  affirmed.  AU' 
ctmcnr. 
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(Supreme  Ckiurt,  Ofuena  Tearm,  Fifth  DepartmeDt.    April  12;  ISM.) 

1.  UaoRT — What  C4>nbtitutk8  Loan.  _ 

D^endant's  property  was  bid  in  by  one  H.,  at  a  foreclosure  sale,  under 
an  agreement  to  convey  it  to  defendant  on  repayment  by  her  of  the  price. 
■  Afterwards,  H.  conveyed  the  premises  to  defendant  in  consideration  of 
her  Kivlng  plaintiff's  testator  a  mortgage  thereon  for  the  sum  which  de- 
fendant had  agreed  to  pay  to  U.,  and  plaintiff's  testator  credited  the 
amount  on  a  debt  due  him  from  H.,  as  agreed.  Held,  that  the  transaction 
amounted  to  a  loan  by  testator  to  defendant  of  the  amount  of  the  mort- 
gage, and  it  was  rendered  usurious  by  the  exaction  of  a  bonus  from  her. 

2L  Wn-NESS— TrANSACTIOWS  with  1>RCEDRHT. 

H.  did  not  have  ancta  interest  in  tbe  result  of  the  action  as  dlsquaUflcd 
him  from  testifying  as  to  communications  with  testator. 

Appeal  from  judgment  on  report  ot  referee. 

Action  by  William  H.  Heaker,  as  executor  of  the  will  of  Samoel 
Stokes,  deceased,  against  Wancy  A.  Fiero,  impleaded,  etc.,  to  foreclose 
a  mortgage  of  |800  given  by  defendant,  Fiero,  to  plaiutifFS  testator. 
The  def«i8e  was  usnry.  There  was  a  judgment  in  favor  of  defend- 
ant,  and  plaintiff  appeals.  Affirmed.   

Argued  before  DWiaHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRAD- 
liEY,  JJ. 

Lyon  &  Fierce  and  John  B.  Teller,  for  appellant 
F.  D.  Wright,  for  respondent. 

LEWIS,  J.  The  defendant,  Mrs.  Fiero,  was  the  owner  of  real 
estate  in  the  city  of  Auburn  on  which  there  was  a  mortgage.  Upon 
the  sale  of  the  premises  upon  the  foreclosure  of  said  mortage,  James 
H.  Hoskins  became  the  purchaser  under  an  arrangement  with  Mrs. 
Fiero  that  he  would  bid  in  the  property,  and  would  convey  it  to  her 
upon  payment  to  him  of  the  sum  of  f 800,  the  amount  of  his  claim 
upon  tiie  property.  The  testator,  Stokes,  was,  at  the  time,  the  owner 
and  holder  of  a  bond  and  mortgage  made  by  Hoskins  for  the  sum  of 
$2,500,  not  at  that  time  due.  Stokes  was  desirous  that  Hoskins 
should  make  a  payment  upon  his  bond  and  mortgage  of  fl,500. 
Hoskins  informed  Stokes  of  his  relations  with  the  Fiero  property,, 
and  agreed  that,  if  Mrs.  Fiero  would  consent  so  to  do,  he  would  con- 
vey to  her  the  Auburn  premises,  and  take  her  bond  and  a  mortgage 
running  to  Stokes  for  the  sum  of  $800.  It  was  agreed  between 
Hoskins  and  Stokes,  if  Mrs.  Fiero  consented  so  to  do,  that  Stokes 
should  receive  the  bond  and  mortgage  from  Mrs.  Fiero,  with  f700  in 
money,  to  be  paid  by  Hoakins  as  a  payment  of  f 1,500  upon  his  said 
$2,500  bond  and  mortgage.  Hoskins  thereupon  conveyed  the  prem- 
ises to  Mrs.  Fiero,  she  executed  the  bond  and  mortgage  to  Stokes, 
and  Mrs.  Fiero,  Stokes,  and  Hoskins  met  at  Mr.  Hoskins'  oflBce. 
Hoskins  was  called  as  a  witness  by  Mrs.  Fiero  on  the  trial,  and  testi- 
fied as  follows  as  to  what  occurred  at  that  interview: 

"I  went  over  to  the  bank  and  got  seven  hundred  dollars.  Laid  It  with  the 
mortgage  and  bond  (Exhibits  1  and  2i  on  my  desk;  also,  the  deed.  I  passed 
tlie  iKmd  and  mortgage  and  the  money  towards  Stokes.  He  shook  bis  head, 
and  said.  'Nol'   I  handed  tlie  deed  to  MrsL  Vlero.   He  said,  'No;  I  want  to 
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know  something  about  that  present*  I  said,  'Mrs.  Flero,  Stokes  wants  a 
bonus  on  this  mortgage.'  I  so  called  It  He  called  It  a  'present*  Mrs.  Flero 
got  up  and  came  over  towards  htm,  and  said,  'What  Is  It,  Mr.  Stokes?*  He 
replied,  'I  am  always  in  the  habit  of  taking  a  present  when  I  take  a  mort- 
gage. I  want  one  now.'  She  said,  'How  much  do  you  want,  Mr.  St<Aes?* 
and  he  answered,  Twenty-flve  dollars.'  She  said,  'I  haven't  got  twenty-flre 
dollars.  All  I  hare  in  the  world  is  fifteen.'  Here  was  a  pause.  I  says,  'Sam- 
my, don't  be  a  hog.  If  flfte«i  dollars  Is  all  the  woman  has  got,  take  it,  and 
not  be  a  hog.'  I  was.  out  of  patience  with  him.  He  then  said,  'Well,  give  me 
the  money.'  She  then  took  the  money  out  of  her  pocket,  and  gave  it  to  him. 
He  then  picked  up  the  bond  and  mortgage  and  |700.  I  then  wrote  the  in- 
dorsement on  the  mortgage  (Bxhiblt  3),  and  he  signed  it  then  and  there,  and 
went  out  of  the  c^ce." 

Frederick  H.  Kennedy  testified  that  he  was  present  at  the  inter- 
view referred  to  by  the  witness  Hoskins;  that  they  were  talking 
abont  the  fSOO  mortgage  Mrs.  Fiero  was  giving  to  Samuel  Stokes. 

His  account  of  the  affair  was  substantially  that  related  by  Mr.  Hos- 
kins. It  is  the  contention  of  the  appellant  that  the  transaction  did 
not  amount  to  a  loan  or  forbearance  of  money,  for  the  reason  that 
no  money  in  fact  passed  between  the  parties.  We  think  the  trans- 
action, in  effect,  amounted  to  an  advancement  by  Stokes  to  Mrs. 
Fiero  of  the  sum  of  |800,  for  which  she  gave  her  bond  and  mortgage 
for  the  payment  of  that  sum  with  interest  Had  Stokes  handed  to 
Mrs.  Fiero  fSOO  in  cnrrency,  and  Mrs.  Fiero  had  handed  the  money 
to  HosklnSj  and  Hoskins  delivered  it  to  Stokes,  and  the  indorsement 
had  been  made  as  stated,  it  would  be  conceded  that  the  defense  of 
usury  was  established.  As  the  law  looks,  not  to  the  form  of  tho 
transaction,  but  to  its  substance,  was  not  what  occurred  in  sub- 
stance and  effect  the  same  thing?  Mrs.  Fiero,  by  the  transaction, 
paid  her  debt  to  Hoskins,  and  Hoskins  secured  an  indorsement  upon 
his  indebtedness  to  Stokes,  and  Stokes  obtained  the  bond  and  mort- 
gage of  Mrs.  Fiero  for  the  fSOO,  with  interest,  an^  in  addition  to  the 
lawful  interest^  demanded  and  received  the  $15  bonns.  The  referee 
held — and,  we  think,  correctly — ^that  it  amounted  to  a  nauilous 
agreement  for  the  loan  and  forbearance  of  money,  and  that  the  bond 
and  mortgage  were  usurious  and  void. 

The  plaintiff  objected  to  Mr.  Hoskins'  testifying  to  the  transaction 
between  Mr.  Stokes  and  Mrs.  Fiero  upon  the  ground  that  he  was 
interested  in  the  event  of  the  action,  and  was  the  person  from, 
throngh,  or  tmder  whom  the  defendant  derived  her  interest  or  title. 
The  subject-matter  of  the  litigation  was  the  bond  and  mortgage. 
Hoskins,  aifter  they  had  been  accepted  by  Stokes,  had  no  further 
interest  or  concern  in  them.  He  had  conveyed  his  interest  in  the 
premises  to  Mra.  Fiero  before  the  bond  and  mortgage  were  accepted 
by  Stokes,  and  had  received  his  pay  in  full  from  Mrs.  Fiero.  He 
certainly  had  no  direct  interest  in  the  result  of  the  action.  It  is 
the  contention  of  the  appellant  that  he  at  least  had  a  contingent 
or  remote  interest;  that  the  bond  and  mortgage  of  Mrs.  Fiero  hav- 
ing, by  the  arrangement  with  Stokes,  been  indorsed  upon  the  |2,500 
mortgage  as  a  payment,  the  avoidance  of  the  security  because  of 
usury  had  tiie  effect  to  revive  his  indebtedness  to  Stokes  to  that 
amount  Mrs.  Fiero,  in  good  faith,  took  title  to  the  premises,  and 
paid  her  debt  to  Hoskins  by  her  bond  and  mortgage.    Hoskins  was 
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not  a  party  to  the  asnrlouB  agreement  between  Mrs.  Flero  and 
Stokes.  He  had  conreyed  to  Mrs.  Fiero  all  the  interest  lie  had  in 
her  land,  and  because  tStokes  saw  fit  to  demand  usury  of  Mrs.  Fiero, 
and  in  consequence  is  not  able  to  recover  Ms  money,  Mrs.  Flero'a 
indebtedness  to  Hoskins  is  not  thereby  reTlTed.  If  so,  he  is  the 
only  party  who  is  to  suffer  by  a  usurious  agreement  to  which  he  was 
not  a  party.  Had  Hoskins  been  the  maker  of  the  f 800  bond  and 
mortgage,  and  they  had  been  avoided  because  of  usury,  the  rule  con- 
tended for  by  the  appellant  might  apply.  He  would  in  that  case 
have  been  a  party  to  the  usurious  agreement  which  he  was  instru- 
mental in  haying  declared  void.  The  most  that  can  be  claimed  is 
that  Hoskins  had  a  remote  or  contingent  interest,  Such  an  interest 
did  not  disqualify  him.  McGIynn  v.  Seymour,  14  Daly,  420;  Hobart 
T.  Hobart^  G2  27.  T.  80;  Wallace  t.  Straus,  113  N.  T.  238,  21  TS,  E. 
66;  Oonndly  v.  O'Connor,  117  N.  T.  91,  22  E.  753;  Beakes  v. 
Da  Conha,  126  N.  Y.  293,  27  X  E.  251.  Hoskins  was  not  the  person 
through  or  under  whom  either  of  the  parties  derived  their  title  or 
interest  in  the  subject-matter  of  the  litigation.  The  bond  and  mort- 
gage in  controversy  were  given  by  Mrs.  Fiero  to  Stokes.  Hoskins 
had  no  direct  interest  in  them.  The  case  of  Smith  v.  Cross,  90  N.  Y. 
549,  to  which  we  are  referi*ed  by  appellant's  counsel,  does  not  sustain 
his  contention.  The  witness  Wilson  in  that  case  had  a  direct  interest 
He  was  the  maker  of  the  bond  and  mortgage,  and  was,  at  the  time 
they  were  given,  the  owner  of  the  premises  upon  which  the  mortgage 
was  a  lien.  After  negotiating  the  bond  and  mortgage,  he  conveyed 
the  premises  upon  which  the  mortgage  was  a  lien,  with  a  covenant 
of  warranty,  to  the  defendant  He  was  therefore  directly  inter- 
ested to  defeat  the  mortgage.  We  find  nothing  in  the  plaintiffs  ex- 
ceptions reqoiring  a  reversal  of  the  judgment  It  should  be  affirmed, 
with  costs.    All  concur. 


<T7  Hun.  X37.) 

FABOBIUS  V.  OITT  OF  A.UB17BN. 

(Supreme  Court,  General  Term,  Fifth  Department    Aprfl  12,  1894.) 

MninciPAT.  Cohpobations— Defective  Sidewalk— Contributory  Negugence. 
Where  plaintiff  was  Injured  by  stepping  in  a  hole  in  a  sidewalk,  a  finding 
tliat  she  was  not  neKliffent  Is  sustained  by  evidence  that  It  was  dark  at  the 
time,  that  the  hole  was  partially  concealed  grass,  and  that  plaintiff  had 
been  In  the  city  only  a  few  wedu.  and  had  passed  over  the  sidewalk  only 
once  at  twice,  thons^  she  knew  that  tiiere  wore  defects,  bat  supposed  She 
had  passed  them. 

Appeal  from  circuit  court,  Cayuga  county. 

Action  by  Maude  Marie  V.  Parcells  against  the  city  of  Auburn 
to  recover  damages  for  personal  injuries.  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and 
BRADLEY,  JJ. 

W.  H.  Burby,  for  appellant 

Frank  E.  Gady  (S.  E.  Bayne,  of  counsel),  for  respondent 
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LEWIS,  J.  The  plaintiff  recovered  a  }ndgment  a^inBt  the  de> 
fendant  for  {9,000  for  injuries  she  sustained  by  a  fall  upon  a  de- 
fective sidewalk  In  the  city  of  Auburn.  The  appeal  was  from  the 
judgment,  and  only  one  point  is  presented  for  our  consideration  by 
the  appellant's  counseL  He  makes  no  question  as  to  the  amoant 
of  the  recovery,  nor  as  to  the  defendant's  negligence  bnt  dainui  that 
the  plaintiff  failed  to  fdiow  herself  free  from  negligence  contributing 
to  her  injuries.  An  exanunation  of  the  evidence  has  satisfied 
us  that  there  was  sufficient  evidence  to  justify  the  trial  court 
in  submitting  that  question  to  the  jury.  The  plaintifTs  fall  was 
caused  by  her  stepping  into  a  hole  in  the  sidewallc  It  occurred 
in  the  evening.  It  was  dark  at  the  time.  The  hole  was  partially 
concealed  from  view  by  grass  that  had  grown  in  and  about  it. 
Immediately  before  stepping  into  the  hole,  she  had  met  four  peo- 
ple walking  upon  the  sidewalk,  two  abreast.  Bhe  turned  aside  to 
pass  them,  and  in  so  doing,  without  noticing  the  hole,  stepped  one 
ot  her  feet  into  it  and  feU.  Bhe  had  been  in  the  city  but  a  tew 
weeks  before  the  accident  occurred.  She  had  passed  over  this  walk 
only  once  or  twice.  She  knew  that  there  were  defects  in  the 
walk.  She  had  paMed  some  of  them  on  this  occasion,  before  arriv- 
ing at  the  one  in  qnestion.  She  testified  that  she  supposed  she 
had  passed  by  the  bad  places  before  she  met  the  peii^e.  The 
jury  was  justified  from  the  evidence  in  finding  that  the  pl^tifl  waa. 
free  from  negligence  contrlbntiag  to  her  injuries.  Ibe  verdict 
seems  to  be  fully  sustained  by  the  evidence.  The  judgment  should 
be  affirmed.    All  concur. 


(7T  Hun,  244.) 

BBATER  V.  BOPPBR  et  «L 

(Supreme  Court,  General  Term,  First  Department   April  13, 1894.) 

1.  Appeal— Pabtieb  AnnBiKVED. 

The  heirs  of  a  decedent  are  aRgrleved  by  a  Judgment  against  the  tmstee' 
of  decedent's  estate  for  the  amount  of  a  daim  agafast  decedent. 
S.  Samb— 8uvnoiE»CT  or  Exceptions. 

ExceptUmB  to  flndings  of  fact  and  contusions  of  law  filed  on  tbe  entry  of 
an  Interlocutory  Judgment  presoit  tac  review  plaintUTs  rlgbt  to  sue. 

L  DnSCSMTAHS  DiBTRIBirrtOV— LlABILrrT  vor  Dbstb. 

Where  testator  bequeathed  one-half  the  estate  to  a  danghtv.  and  the  re- 
maining hair  In  trust  for  other  beneflcinries,  on  action  on  a  dalm  against 
testator  cannot  be  maintained  against  the  trustee,  without  making  tbe 
penKKial  reprefwntatlves  parttos,  aa  Oode  (Mv.  Froc.  |  1889,  prvrHea 
that  a  recovery  for  the  debt  of  decedent  must  be  apportkmed  amoag  those 
who  received  his  estate. 

Appeal  f  rtHu  special  term,  New  York  county. 

Action  by  Mary  P.  Brater  against  Annie  L  Ht^per  and  others  for 
an  accounting.  From  an  interlocutory  and  final  judgment  in  ftivor 
of  plaintiff,  defendant  Addison  F.  Andrews  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOIiLETT  and  PARKER^ 
JJ. 

H.  F.  Andrews,  for  appellant. 
Anderson  Price,  for  respondent; 
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VAN  BBUNT,  P.  J.  'OmpresBed  witli  the  alwtract  juwHee  of  tiie 
plaintiff's  demand,  and  witii  a  conviction,  in  which  we  all  share, 
that  Bomebodj  is  and  should  be  responsible  to  her  for  the  restora- 
tion ot  her  property,'*^  this  action  seems  to  hare  been  coBunenced 
without  any  d^nite  idea  of  how  the  end  sought  for  was  to  be  ob- 
tained, or  as  to  who  was  to  be  made  to  respond.  Upon  examination 
of  the  findings  as  contained  in  the  record,  it  would  seem  that  no  real 
cause  of  action  is  disclosed.  It  appeal's  that  the  plaiuttfC  was  the 
only  child  of  one  WUliam  T.  Devoe,  who  died  in  1872,  leariDg  a  will^ 
dated  the  7th  of  April,  1872,  and  which  was  daly  proved  in  the 
surrogate's  court,  and  admitted  to  probate,  and  letters  teartamentary 
Issued  thereon  to  one  George  P.  Hopper,  who  died  in  August,  1891. 
At  the  time  of  the  death  of  her  father,  the  plaintifF  was  an  infant 
nine  years  of  age,  and  one  Harriet  J,  Hopper,  the  wife  of  George  P. 
Hopx>er,  was  appointed  her  guardian  on  or  about  the  11th  of  Septem- 
ber, 1872,  and  gave  bonds  and  entered  upon  her  duty  as  such  guar- 
dian, and  received  property  belonging  to  the  infant  from  the  estate 
oi  her  father,  amounting  to  about  |5,000.  It  would  Beem  that,  at 
some  time  subsequent  to  this  period,  the  plaintifl  lived  with  and  was 
supported  by  the  guardian.  In  1886  said  Harriet  J.  Hopper  died^ 
leaving  a  will,  which  was  duly  proved  in  the  surrogate's  court  on  the 
15th  of  February,  1886,  and  letters  testamentary  thereon  issued  to 
the  dsT^ter  of  said  Harriet  J.  Hopper, — Lillie  P.  Reed.  By  the 
will  of  aaid  Harriet  J.  Hopper,  after  making  some  spedflc  bequests, 
and  a  devise  to  her  husband  during  life  of  a  house  aad  lot,  she  direct- 
ed that  all  the  rest,  residue,  and  remainder  of  her  estate,  indndiag 
the  said  house  and  lot,  after  the  death  of  her  husband  shonld  be 
divided  into  six  equal  parts,  three  of  wUch  she  bequeathed  to  her 
said  daughter,  Lillie  P.  Beed,  abs<dutely,  and  the  ranaiaing  parte 
she  gave,  devised,  and  bequeathed  to  said  Lillie  P.  Beed  in  trust  to 
invest  and  receive  the  income  thereof,  and  to  pay  and  apply  said 
income  of  said  three  shares  to  the  grandchildren  of  the  testatrix,  two 
of  whom  ere  inftints,  whose  guardian  is  appellant  herein.  Tbere 
was  no  pnxtf  or  evidence  that  Harriet  J.  Hopper  had  ever  ac- 
counted tor  the  money  which  she  received  as  guardian  oC  the 
plaintiff.  It  further  appeared  tiiat  lillie  P.  Beed  had  died  before 
the  commencement  of  this  action,  and  it  was  admitted  that  Addison 
P.  Andrews  had  been  duly  appointed  testamentary  trustee  in  plac 
of  liiUie  P.  Beed,  deceased.  This  action  was  brought  setting  up 
these  facts,  making  as  parties  the  descendants  of  Harriet  J.  and 
G«orge  P.  Hopper,  and  the  general  guardian  of  such  as  were  in- 
fants, the  executor  of  Geoi'ge  P.  Hopper,  said  Andrews,  the  so- 
called  testamentary  trustee,  appointed  as  aforesaid,  and  also  the 
sorviving  bondsman  upon  the  bmid  which  Harriet  J.  Hopper  gave 
as  gnardian  of  the  lAaintiff;  and  judgment  was  asked  that  the  chil- 
dren and  heirs  at  law  of  said  George  P.  and  Harriet  J.  Hopper  be 
compelled  to  come  into  coart,  and  account  thereof  and  thereto  of  all 
the  matters  in  connectiOT  with  the  estate  of  said  Devoe,  deceased, 
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«nd  also  of  any  property  which  may  have  come  into  the  hands  of 
their  deceased  parents,  either  as  executor  or  as  guardian  and  testa- 
mentary tmstee.   There  was  also  a  general  prayer  for  r^ef. 

Upon  what  theory  the  said  Andrews  is  called  a  testamentary  trus- 
tee throughout  the  whole  of  these  proceedings  we  do  not  understand. 
He  was  not  appointed  by  the  will  of  anybody;  but,  the  trust  in  the 
will  of  Mrs.  Hopper  having  devolved  upon  the  supreme  court  upon 
the  death  of  the  trustee  named  therein,  the  court,  pursuant  to  the 
provisions  of  the  Bevised  Statutes  (1  Bev.  St.,  p.  730,  §  66),  appointed 
Andrews  as  a  person  to  execute  the  same  under  its  direc1jU>n,  there 
being  no  power  in  the  court  to  appoint  a  new  trustee  upon  the  death 
of  a  surviving  trustee.  It  is  only  in  a  ease  where  the  trustee  has 
resigned  or  is  removed  that  the  statute  gives  the  court  power  to  ap- 
point a  new  trustee. 

Upon  the  trial  the  foregoing  facts  appeared,  many  of  which, 
however,  not  being  found  by  the  court  It  also  appeared  that,  sub- 
sequent to  the  commencement  of  tUs  action,  said  Andreira  had 
received  certain  surplus  nu>neys  arising  from  a  sale  of  some  real 
estote  which  had  belonged  to  said  Bitrriet  J.  Hopper,  a  mortgage 
upon  which  having  been  foreclosed.  An  interlocutory  judgment  was 
entered  stating  that  it  appearing  satisfactorily  to  the  court  that  said 
Harriet  J.  Hopper,  deceased,  as  guardian  of  the  plaintiff,  died  pos- 
sessed of  property  belonging  to  the  plaintiff  for  which  she  had  never 
rendered  an  account,  and  that  the  defendants,  or  some  of  them,  are 
now  liable  to  account  therefor;  and  it  further  appearing  that  it  was 
necessary  and  proper  that  an  accounting  should  be  had  of  the  estate 
and  property  of  the  plaintiff  which  came  into  the  hands  of  Harriet 
J.  Hopper,  deceased,  it  was  ordered,  adjudged,  and  decreed  that 
it  should  be  referred  to  a  referee  to  take  and  state  the  account  of 
Harriet  J.  Hopper,  deceased,  as  guardian  for  the  plaintiff,  and  that 
he  should  report  with  all  convenient  speed  the  amount  received  by 
said  guardian,  and  the  amount  of  moneys  which  could  be  reasonably 
and  properly  allowed  to  said  guardian,  for  the  support,  maintenance, 
and  education  of  said  infant  from  the  time  of  her  appointment  as 
guardian  down  to  the  majority  of  said  infant,  and  stating  the  bal- 
ance with  which  she  could  be  charged  at  the  time  of  the  majority 
of  said  infant,  and  at  the  time  of  the  decease  of  said  Harriet  J. 
Hopper;  and,  further,  that,  on  the  coming  in  and  confirmation  of  said 
report,  application  might  be  made  on  due  notice  for  final  judgment. 
The  referee  duly  proceeded  under  his  appointment,  and  found  that 
a  certain  sum  should  be  allowed  for  the  support,  maintenance,  and 
education  of  the  infant  by  her  guardian,  and  that  there  was  due  from 
said  guardian  at  the  time  of  her  decease  the  sum  of  f4,405.67.  Upon 
the  coming  in  of  said  report,  a  final  judgment  was  entered,  which 
adjudged  and  decreed  tluit  the  plaintiff  have  judgm^t  against  the ' 
defendant  Andrews  as  testamentary  trustee  under  the  wiU  ot  said 
Harriet  J.  Hopi>er,  deceased,  for  the  sum  of  |4,405.67,  t(^ther  with 
^terest  thereon  fnym  January  2,  1886,  making  $6,394.98,  and  to- 
gether with  certain  costs ;  and,  further,  that  the  plaintiff  have  exe- 
cution therefor  against  said  Andrews,  as  testom^taiy  trustee,  and 
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against  the  property  and  estate  of  Harriet  J.  Hopper,  deceased. 
And  from  the  judgment  and  the  interlocutory  judgment  above  men- 
tioned the  guardian  of  the  infant  defendants  has  duly  appealed. 

It  is  urged,  upon  the  part  of  the  plaintiff,  that  the  appeal  should 
be  dismissed  for  the  reason  that  the  judgment  is  not  against  them, 
but  against  the  testamentary  trustee  of  the  estate  of  their  mother; 
and,  furthermore,  because  it  appears  that  the  testamentary  trustee 
has  in  hand  surplus  moneys  deri^d  from  the  sale  ot  land  belonging 
to  the  deceased  guardian,  and  the  burden  is  npon  such  trustee  to 
ahov  that  she  or  he  has  parted  witii  it  In  the  coarse  d  due  admin- 
istration of  the  estate;  and,  until  it  has  been  so  shown,  the  same 
most  be  held  to  answer  for  all  just  demands  and  clcums  thereon,  and 
not  until  those  are  satisfied  can  an  heir  be  considered  to  have  an 
interest  in  the  estate  or  right  to  distribution  under  the  terms  of  the 
will.  Any  party  aggrieved  has  a  right  to  appeal  from  a  decree,  and 
as  the  judgment  and  interlocutory  judgment  in  this  case  tend  to  de- 
prive these  infants  of  at  least  a  portion  of  the  estate  left  to  them  by 
their  mother,  in  which  they  have  a  vested  interest,  their  right  to 
maintain  this  appeal,  in  order  that  they  should  not  be  so  deprived 
nnjnstly,  hardly  needs  argument. 

It  is  further  claimed  that,  there  having  been  no  requests  to  find 
made  on  behalf  of  the  infants,  they  have  therefore  no  standing  in 
court  Exceptions  were  duly  filed  to  some  of  the  findings  of  fact  and 
to  all  of  the  conclusions  of  law  of  the  court  upon  the  entry  of  the 
interlocutory  judgment.  Those  exceptions  clearly  bring  up  the 
question  as  to  the  right  to  maintain  this  action. 

We  have  examined  in  vain  to  find  any  theory  npon  which  this 
action  can  possibly  be  maintained.  It  was  assumed  by  the  judge 
before  whom  this  case  was  tried  that  the  personal  representatives 
of  the  deceased  guardian  were  before  the  court  in  this  action ;  and 
that  as  the  surrogate,  by  section  2606  of  the  Code,  has  the  right  to 
call  such  personal  representatives  to  an  account  in  r^ard  to  the 
trust  estate,  so  has  a  court  of  equity.  But  the  diflQculty  is  in  the  as- 
sumption which  has  been  indulged  in.  This  so-called  testamentaiy 
trustee  in  no  manner  represented  the  estate  of  the  deceased  guar- 
dian. He  was  not  appointed  an  executor  with  the  will  annexed, 
which  would  have  been  necessary  in  order  that  he  should  represent 
the  estate  of  the  deceased  guardian.  'All  that  he  did  represent  was 
that  portion  of  the  estate  which  belonged  to  these  infants,  and  there 
is  certainly  no  justice  in  taking  the  whole  amount  of  this  claim  out 
of  the  infants'  pockets,  when  the  persons  who  got  the  other  half  of  the 
guardian's  estate  are  allowed  to  escape  free,  in  defiance  of  the  ex- 
press provisions  of  section  1839  of  the  Code,  which  provides  that 
such  recovery  must  be  apportioned.  Now,  it  is  a  very  familiar  prin- 
ciple that  if  proceedings  are  to  be  taken  against  heirs  and  legatees 
of  a  will,  in  order  to  recover  claims  against  the  estate,  upon  the 
theory  that  assets  of  the  estate  have  been  paid  or  distributed  to 
them,  the  provisions  of  the  statute  governing  such  actions  must  be 
complied  with.  In  the  case  at  bar  there  does  not  seem  to  have  been 
the  slightest  attempt  to  comply  with  any  such  provisions.  It  seems 
to  have  been  supposed  that  it  was  sufficient  to  show  tiiat  somebody 
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hfld  in  his  posaefision  certain  property  coming  from  the  estate  of' 
tbe  deceased  gaardian,  and  tkat  such  gaardian's  estate  was  indebted, 
to  the  jdaintiff,  and  a  reeorery  could  be  had.  This  idea  is  absolutely 
in  eontraTentioB  ot  the  requirements  of  the  Code  in  regard  to  the 
maintenance  of  Mttons  against  heirs  and  legatees  to  recover  debts, 
of  the  decedent 

It  has  not  been  thought  necessary  in  the  deposition  of  this  case 
to  discuss  the  mala  qoestioo  as  to  whether  under  circumstances 
such  as  were  disclosed  upon  this  trial  the  plaintiff  can  have  a  prefer^ 
ence  over  other  cveditors,  if  any  existed,  or  whether  the  snrpluB 
money  is  to  foe  considered  as  personal  property  or  real  estate,  the 
discussion  of  such  qoestwMi  not  b^ng  necessary  to  the  decision. 
The  judgtneittB  apiMoled  from  must  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event  All  oonciu. 


(T7  Hun. 

In  re  SMITH'S  ESTATB. 

OSupreme  Gonrt,  GmmtsI  T&rm,  Fifth  Department    April  12. 1SB4.) 

Tbaksfer  Tax— ExBMPxroNs— PoBBiaN  Rbi.i«iqu8  Corporatiok. 

Laws  1892,  c.  390,  {  2,  wblcb  exempts  from  tbe  transfar  tax  I^eles  to- 
rdUglouB  corponttoDB,  does  not  apply  to  foreign  rallglooB  oorptvatkms. 

Appeal  from  surrogate's  court,  Orleans  count;y. 

Proceeding  for  the  assessment  and  collection  of  the  collateral 
Inheritance  tax  on  bequest  contained  in  the  wUl  of  Julia  A.  Smithy 
deceased.  From  a  decree  holding  that  the  bequest  was  not  sub- 
ject to  the  tax,  the  county  treasurer  appeals.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIQHT,  and 
BEADLEY,  JJ. 

E.  B.  Simons,  for  appellant 
I>.  W.  Plains,  for  respondent 

LEWIS,  J.  Mrs.  Jnlia  A.  Smith,  deceased,  by  her  will,  which  was- 
admitted  to  probate  by  the  surrogate  of  Orleans  county  on  the  23d 
day  of  Mardi,  1891,  made  bequests  to  three  foreign  missionary 
societies,  bsibh^,  th«  American  Baptist  Missionary  Union,  the 
Woman's  American  Baptist  Home  Mis^omtry  Society,  and  the 
Woman's  Baptist  Foreign  Mission  Society;  to  one  the  sum  of 
fl,000,  and  to  the  others  the  sum  of  f2,000  each.  This  proceeding 
was  instituted  before  the  surrogate  of  Orleans  county  for  the  assess- 
ment and  collection  of  the  collateral  inheritance  tax  on  said  be- 
quest The  learned  srarogate  held  and  decided  that  the  societies 
mentioned  were  not  liable  for  the  legacy  tax  on  the  sums  so  be- 
queathed to  them,  for  Ihie  reason  that  they  were  exempt  from  the 
payment  thereof  the  provisions  of  section  2  of  chapter  399  of  the 
Laws  of  1892.  The  treasurer  of  the  county  of  Orleans,  who  was  a 
party  to  the  proceeding,  appealed  from  the  decree.  Whether  said 
societies  are  Kable  for  the  said  tax  is  the  only  question  presented 
for  our  decinon,  and  that  involves  the  construction  of  our  collateral 
Inheritance  statntes.  Chapter  488  of  the  Laws  of  188S  was  the 
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first  act  passed  providing  for  such  a  tax.  It  was  amended  by 
wreral  snbsequent  statntes.  A  general  law  was  passed,  coTering 
the  entire  subject,  being  chapter  399  of  the  Laws  of  1892,  which 
took  effect  on  the  30th  day  of  April  of  that  year.  The  first  section 
■of  the  act  prorides  for  impoiring  a  tax  of  5  per  cent,  upon  the  trans- 
fer of  any  property,  real  or  personal,  of  the  value  of  |500  op  OTer, 
when  the  transfer  is  by  will  op  by  the  Intestate  laws  of  the  state, 
-of  any  person  dying  seised  or  possessed  of  the  property  while  a  resi- 
dent of  the  state,  or  when  the  transfer  is  by  will  of  property  within 
the  state,  and  the  decedent  was  a  nonresident  of  the  state  at  the 
time  of  his  death,  except  as  otherwise  prescribed  in  section  2 
ot  the  act.  Section  2  provides  for  a  tax  of  1  per  cent  upon  the 
property  passing  by  snch  transfer  to  the  nse  of  certain  relatives  of 
the  deceased,  mentioned  in  the  section.  The  fdlowing  provision 
is  contained  in  tibia  section: 

"Bat  any  property  heretofore  or  hereafter  devised  or  bequeathed  to  any  per- 
son wbo  Is  a  bishop,  or  to  any  rell^ona  corporation,  shall  be  exanpted  from 
and  not  subject  to  the  provisions  of  this  act." 

Tbe  learned  surrogate  hdd  that  the  institutions  mentioned  wer^ 
in  consequence  of  this  provision,  exempt  from  the  payment  of  the 
tax;  and  whether  the  construction  given  to  the  section  is  correct 
depends  npon  whether  the  words  *^i^6ii8  corporation**  Include 
the  corporations  of  that  character,  foreign  as  well  as  domestic. 
The  language  of  the  proviso  is  quite  general,  and  says  that  any  prop- 
erty heretofore  or  hereafter  devised  or  bequeathed  to  any  person 
who  is  a  bishop,  or  to  any  religious  corporation,  shall  be  exempt, 
and  not  subject  to  the  provisions  of  the  act.  We  are  not  referred 
to  any  reported  case  deciding  this  precise  question.  The  court  of 
appeals,  in  Be  Prime,  136  N.  Y.  347,  32  N.  E.  1091,  gave  conatniction 
to  the  act,  chapter  663  of  the  Laws  of  1890.  The  purpose  of  the 
latter  act  was  to  limit  the  amount  of  property,  as  well  as  the  income 
therefrom,  which  might  be  held  by  any  religious,  educational,  and 
other  societies  mentioned,  l^ere  was  a  provision  In  the  act  that 
^chapter  483  of  the  Laws  of  1885,  entitled  'An  act  to  tax  gifts,  lega- 
cies, and  collateral  inheritances  in  certain  cases,'  and  the  acts 
amendatory  thereof,  shall  not  apply  thereto,  nor  to  any  gifts  to  any 
such  corporation  by  grant,  bequest  or  otherwise."  Certain  foreign 
corporations  were  named  in  Prime's  will  as  legatees,  and  they 
claimed  ^emption  from  the  inheritance  tax.  It  was  held  by  the 
court  of  appeals  that  the  statute  had  application  to  domestic  cor- 
porations only,  and  did  not  include  foreign  oorporationB.  While 
the  question  before  us  was  not  involved  in  the  decision  of  the 
Prime  Case,  the  court  very  elaborately  discussed  the  rights  of  for- 
eign corporations  under  the  statutes  of  our  state,  and  enunciated 
a  general  rule  of  construction,  which  would  seem  to  fully  cover  the 
qnestions  presented  in  the  case  at  bar.  Chief  Justice  Andrews,  in 
his  opinion,  says: 

"We  are  of  opinion  that  a  stzitnte  of  a  state  frrantlng  powws  and  privileges 
to  corporations  miut.  In  absence  of  plain  Indications  to  the  contrary,  be 
iudA  to  apply  only  to  corporations  created  by  the  state,  and  over  which  it 
bas  the  power  of  visitation  and  control.   Such  is  the  natoral  Interpretation 
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of  sucb  legislation.  In  tbe  absence  of  a  contrary  intention  appearing  on  the 
face  of  the  act  The  legislature  in  such  cases  la  dealing  with  Its  own  crea- 
tions, whose  rights  and  obligations  It  may  limit,  define,  and  contnd." 

He  further  sa^: 

"It  Is  the  policy  of  society  to  encourage  bfenerolence  and  charity.  Bat  It 
Is  not  the  proper  function  of  tiie  state  to  go  outside  of  Its  omi  limits,  and 
derote  its  resources  to  support  the  cause  of  religion,  education,  or  missions 

for  the  benefit  of  mankind  at  large." 

Tlie  Prime  Case  was  decided  by  the  general  term  in  April,  1892.* 
It  was  appealed  to  the  court  of  appeals,  and  decided  by  that  court 
in  January,  1893  (32  N.  E.  1091).  The  act  of  1892,  which  we  are 
considering,  became  a  law  April  30th  of  that  year.  The  members 
of  the  court  of  appeals  were  undoubtedly  aware  of  the  provisions  of 
the  act  of  1892,  and  may  have  intended,  in  laying  down  the  doctrine 
for  the  constmction  of  statute  above  referred  to,  to  establiah  a  role 
for  the  guidance  of  the  courts  in  cases  which  might  arise  thereunder. 
The  act  of  1892  grants  certain  privileges  to  religious  corporations, 
but,  as  there  is  an  absence  of  any  plain  indications  in  the  act  that 
it  is  intended  to  apply  to  foreign  corporations,  we  are  inclined 
to  hold  that,  under  the  doctrine  of  the  Prime  Case,  the  three  socie- 
ties mentioned  are  liable  to  the  payment  of  the  legacy  tax.  The 
decree  of  the  surrogate,  appealed  from,  should  be  reversed,  and  the 
proceedings  remitted  to  that  court,  with  directions  to  determine 
the  amount  of  tax  for  the  payment  of  which  the  l^tees  mentioned 
are  liable,  without  costs  of  this  appeal  to  either  party.  All  concnr. 


TRATHEJ^BBS'  INS.  CO.  v.  HBALBY  et  at 
(Supreme  Court,  Special  Term,  Rensselnw  County.   April,  1894.) 

L  IHTERFLEADBR — WhBIT  LiBS. 

Where  three  persons  assert  claims  to  the  proceeds  of  a  life  insurance 
policy,  two  of  them  claiming  under  assignments  from  the  Insured  and  the 
other  claiming  a  contingent  interest  under  the  terms  of  tlie  poUi^,  tlie  ln> 
surer  may  maintain  a  bill  of  inta*pleader  against  them. 

8.  LiPE  lNS0aAl«CE — ASSIONHENT  OF  POLICY. 

Under  Laws  1879,  c.  248,  providing  that  any  policy  for  the  benefit  of  the 
wife  of  tiie  Insured  may  be  assigned  with  the  written  consent  of  the  hus- 
band, such  a  policy  Is  assignable,  though  it  provides  tbat.  In  case  of  the 
death  at  the  wife  befwe  the  husband,  the  Insurance  shall  go  to  the  chlldreu. 
8.  Sahb— Validitt  of  Assignment. 

Since  the  policy  can  only  be  asedgned  In  writing,  a  mere  delivery  thereof 
by  the  husband  and  wife  to  secure  a  Joint  note  executed  by  them  does 
not  transfer  any  Interest  in  the  policy,  either  by  pledge  or  otherwise. 

Action  by  the  Travellers'  Insurance  Company  against  Ann  Healey. 
Samuel  A.  Peterson,  George  A.  Packer,  Starks  A.  Doty,  and  Carrie 
E.  Doty,  in  which  plaintiff  asks  to  be  allowed  to  pay  into  court  the 
amount  of  a  policy  issued  by  it  for  whoever  may  be  entitled  to  it, 
and  that  the  rights  of  defendants  between  themselves  may  be  dt>- 
termined,  and  that  all  the  defendants  be  restrained  f roan  proceeding 
against  the  jdaintiff  to  recover  the  same. 

'  18  N.  Y.  Snpp.  003. 
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Matthew  Hale,  for  plaintiff. 

A.  C.  ComBtock,  for  defendant  Healey. 

George  B.  Donnan,  for  defendants  Peterson  and  Packer. 

W.  Jj,  Leanied,  for  defendants  Doty. 

PUR8MAN,  J.  On  the  23d  day  of  May,  1874,  the  plaintiff  issued 
a  policy  of  insnrance  on  the  life  of  Alonzo  H.  Doty  for  92,000.  pri- 
marily for  the  benefit  of  his  wife,  Josephine  Doty.  There  is,  how- 
ever, a  provision  in  the  policy  that,  in  case  of  the  death  of  Josephine 
before  Alonzo,  the  snm  to  be  paid  by  the  company  shall  go  to  their 
children,  if  any  are  then  living,  or,  if  none,  then  to  the  estate  of 
Alonzo.   There  is  also  the  following  provision: 

"This  policy  may  be  converted  into  casta,  at  the  option  of  the  boldw,  at 
any  time  after  the  expiration  of  fifteen  years  from  the  date  hweof,  for  the 
amount  Indorsed  upon  the  back  of  this  policy,  corresponding  to  the  age  (near- 
est birthday)  of  the  Insured  at  the  time  of  such  conversion:  provided,  that 
this  policy  shall  have  bem  flnt  paid  up  by  the  payment  of  ten  full  premluma 
as  herein  stipulated." 

Ten  fnll  premiums  were  duly  paid,  and  the  stipulated  15  yeara 
expired  on  the  23d  of  May,  1889.  Alonzo  became  47  years  of  age 
in  1891,  and  the  then  value  of  the  policy  under  the  provision  above- 
quoted  was  9740.  Alonzo  and  Josephine  are  still  living,  and  the 
defendants  Starks  A.  and  Carrie  E.  Doty  are  their  infant  children. 
In  April,  1884,  Alonzo  borrowed  f 600  of  defendant  Healey,  for  which 
he  and  Josephine  gave  their  joint  and  several  note,  and  delivered 
to  Healey  this  policy  of  insurance  as  security.  There  was  at  that 
time  no  actual  assignment  of  the  policy,  verbal  or  otherwise,  made 
to  Healey;  but  the  delivery  accompanied  the  note,  and  was  made 
by  Alonzo  with  the  consent  of  Josephine.  The  policy  has  ever  sinct' 
remained  in  the  possession  of  Healey.  Afterwards,  on  the  4th  of 
April,  1890,  Alonzo  and  Josephine  gave  Healey  a  written  assignment 
of  all  their  "right,  title,  claim,  interest,  and  benefit"  in  and  to  the- 
policy.  The  note  for  the  payment  of  which  Healey  held  this  policy 
as  security  was  put  into  judgment  April  6,  1890.  On  the  29th  of 
October,  1886,  Josephine,  with  the  consent  of  Alonzo  (who  united 
with  her  in  the  assignment),  assigned  the  policy  to  defendants  Peter- 
son and  Packer  by  a  written  assignment.  This  assignment  recites 
an  indebtedness  to  Peterson  and  Packer  of  f 1,130.65.  On  the  same 
day  this  debt  was  put  into  judgment.  About  November  1,  1886,, 
Peterson  and  Packer  sent  to  the  plaintiff  a  copy  of  their  assignment,, 
with  a  notice  indorsed  thereon  indicating  that  they  hold  the  original 
No  otter  notice,  nor  any  demand  whatever  for  any  payment  on  the 
polity,  has  been  made  by  them.  On  May  24, 1890,  defendant  Healey 
sent  a  letter  to  the  plaintiff,  in  which  she  claimed  that  the  policy 
had  on  the  13th  day  of  April,  1884,  been  verbally  assigned  to  her  to 
secure  the  loan  of  9600  above  mentioned,  and  forbidding  the  plaintiff 
to  pay  the  policy,  or  any  part  of  it,  to  any  person,  until  her  claim 
should  be  satisfied.  On  the  4th  of  April,  1890,  Hyatt  &  Comstock, 
acting  for  Healey,  sent  to  plaintiff  a  copy  of  the  written  assignment 
to  her.  No  other  or  different  claim  or  demand  has  been  made  by 
Healey  for  the  payment  of  the  policy,. except  that  on  the  22d  of 
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October,  1891,  she  commenced  an  action  on  the  policy  against  the 
plaintiff,  and  in  her  complaint  therein  declares  that  she  "^ects  that 
the  same  be  converted  into  cash,"  as  provided  by  the  policy,  and 
claims  to  recover  |710.  On  the  17th.  of  November,  1890,  one  Peter 
Doty,  claiming  to  be  the  guardian  of  the  infant  children  of  Alonso 
and  Josephine  (the  d^endants  Starks  A.  and  Carrie  E.  Doty),  sent  a 
letter  to  the  plaintiff,  forbidding  any  payment  to  either  Peterson 
and  Packer  or  Heaiey,  and  asserting  that  the  children  have  such 
an  interest  in  the  polic^  that  it  cannot  property  be  paid  to  any  one 
until  it  shall  be  ascertained  whether  Josephine  survives  Alonzo. 
The  complaint  in  this  action  substantially  sets  out  these  facts,  and 
the  plaintiff  asks  to  be  allowed  to  pay  the  f740  into  court,  or  to 
whoever  may  be  entitled  to  it,  that  the  rights  of  the  defendants  as 
between  t^^nselves  may  be  determined,  and  that  all  of  the  defend- 
ants be  restrained  from  proceeding  against  the  plaintifF  to  recover 
the  same.  The  defendants  Doty  and  Peterson  and  Packer  insist 
that  the  action  cannot  be  maintained.  Heaiey  and  Peterson  and 
Packer  each  claims  to  be  entitled  to  whatever  sum  may  be  due  upon 
the  policy  whenever  it  shall  be  paid;  Heaiey,  that  the  election  per- 
mitted by  the  policy  has  been  rightfully  exercised  by  her,  and  that 
the  money  is  now  due  and  payable;  and  the  defendants  Doty,  that 
they  have  such  an  interest  that  they  may  become  entitled  to  the 
whole  of  the  $2,000,  and  that  they  cannot  be  deprived  of  this  inter- 
est by  any  assignment  that  Alonzo  and  Josephine,  or  either  of  tiiem, 
might  make. 

I  think  the  action  may  be  maintained.  Although  the  claims  ci 
the  several  defendants  are  not  precisely  the  same  in  detail,  they 
each  assert  a  right  to  the  same  tiling,  viz.  to  whatever  mun  may  be 
realized  from  the  policy,  at  whatever  time  it  may  be  paid.  It  is  trae 
that  Heaiey  insists  that  she,  being  entitled  to  do  so,  has  exercised 
the  election  provided  for  in  the  policy,  and  that,  therefore,  *74XI 
is  immediately  due,  and  belongs  to  her;  while  Peterson  and  Packer 
aver  that  she  has  no  right  of  election,  and  that  they  will  be  entitled 
to  receive  whatever  is  due  at  any  time  they  may  choose  to  demand  it ; 
and  the  infants  Doty,  that  their  claim  to  the  fund  is  such  as  to  defeat 
both.  But  it  is  nevertheless  the  money  due  or  to  become  due  upon 
the  policy  to  which  all  lay  claim.  Each  asserts  a  right  in  hostility 
to  the  others,  and,  if  they  do  not  severally  threaten  an  immediate 
action  against  the  plaintiff,  each  has  taken  proper  preliminary  steps 
to  enable  an  action  to  be  brought  at  some  future  time.  Hhey  have 
respectively  notified  the  i^aintlff  of  the  daim  made,  and  ea!ch  has 
forbidden  payment  to  any  other.  Heaiey  has  already  saed.  The 
amount  that  may  be  recoverable  upon  the  policy  is  not  material 
The  material  thing  is  that  all  the  defendants  make  claim  to  the 
same  subject-matter.  It  is  the  policy  of  the  law  to  avoid  multiplicity 
of  suits,  and,  where  different  persons  claim  the  same  money  which 
one  indebted  is  willing  to  pay  to  whoever  may  be  «ititled  to  it,  he 
may  bring  an  action  in  equity  to  determine  their  several  rigjits,  and 
BO  relieve  himself  from  the  harassment  of  a  number  of  suits,  and  the 
hazard  of  a  double  recovery.  2  Btory,  Eq.  Jur.  §§  807, 813b.  In  sec- 
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tion  814  this  learned  author  says  that  there  doea  not  eeem  to  be  any 
difficulty,  upon  principle,  in  maintaining  that  a  bill  of  Interpleader 
may  be  brought  against  three  persons,  each  claiming  the  same  prop- 
erty in  a  distinct  and  different  right.  Although  the  claimft  of  the 
■ereral  defendants  are  not  exactly  alike,  they  are  of  the  same  gen- 
eral natnre.  They  all  grow  out  of  the  same  contract  upon  which 
a  liability  is  asserted  against  the  plaintiff  in  behalf  of  each.  The 
plaintiff  ought  not  to  be  required  to  take  the  responsibility  of  decid- 
ing which  of  these  conflicting  claims  is  the  true  one,  nor  to  be  sub- 
jected to  different  suits,  a  judgment  in  one  of  which  will  not  deter- 
mine the  rights  of  the  claimant  in  any  other.  To  prevent  a  multi- 
plicity of  suits  is  one  of  the  offices  of  courts  of  equity,  and  to  protect 
a  party  against  the  dangers  of  a  double  recovery  is  another.  Board 
T.  Deyoe,  77  X  Y.  219  (see  page  224  et  seq.)-  See,  also,  Crane  v.  Mc- 
Donald, 118  N.  T.  648,  23  N.  £.  991;  Gdslight  Go.  t.  McKeige,  139 
N.  y.  237-239,  S4  N.  E.  898;  and  Ostrander  v.  Weber,  U4  N.  Y.  96, 
21  N.  E.  112. 

I  think,  also,  that  the  policy  was  assignable,  notwithstanding 
the  contingent  interests  of  the  children.  Legislation  on  this  sub- 
ject has  been  constantly  progressive.  Authority  for  a  wife  to 
cause  the  life  of  a  husband  to  be  insured  for  her  benefit  was  orig- 
inally given  by  chapter  80  of  the  Laws  of  1840.  This  act  provided 
that,  in  case  of  the  deatJi  of  the  wife  before  that  of  the  husband, 
the  insurance  might  be  made  payaUe  to  her  children.  A  policy 
iiMued  under  that  act  was  not  assignable.  Eadie  v.  Slimmon,  26 
N.  Y.  9.  No  material  change  in  this  law  was  made  until  chapter 
821  of  the  Laws  of  1873  was  passed.  By  that  act  It  was  made 
possiMe  for  a  married  woman,  by  certain  prescribed  methods,  to 
surrender  such  a  policy  to  the  company  issuing  it,  and,  in  case 
she  was  without  childrra,  to  dispose  of  the  policy  by  will,  or  by 
deed  executed  and  acknowledged  in  a  manner  sufflcient  to  pass 
her  dower  ri^t  in  lands.  IMa,  however,  ffid  not  anthoiixe  or 
permit  an  assignment  by  a  married  woman  having  children.  .This 
was  the  state  of  the  law  until  chapter  248  of  the  Laws  of  1879 
was  enacted.  This  act  provided  that  from  and  after  its  passage 
all  policies  of  insurance  upon  the  lives  of  husbands  for  the  benefit 
of  wives,  whether  theretofore  or  thereafter  issued,  should  l>e  as- 
iAguable  by  the  wife  with  the  written  consent  of  her  husband,  and 
might  be  surrendered  to  the  company  issuing  it  with  the  like  con- 
sent. This  statute  seems  to  confer  upon  the  wife  for  whose  ben- 
efit her  husband's  life  is  insured  the  r^ht  to  assign  the  pcdicy 
where  her  husband  consents,  notwithstanding  there  may  be  chil- 
dren who  would  take  in  case  the  husband  survived  her.  The  right 
thus  conferred  Is  absolute.  It  is  a  present  right.  It  is  given  to 
her  as  the  primary  l^eneficiary,  and  the  enactment  was  evidently 
intended  to  remedy  the  omission  of  the  former  statute  in  this  re- 
spect It  is  true  tiiat  this  policy  provides  that,  in  case  of  the  death 
of  Josephine  before  Alonzo,  the  insurance  shall  go  to  the  children, 
but  this  cannot  derive  Josephine  of  the  right  which  the  law  gives 
her  as  the  wife  for  whose  benefit  the  insurance  is  i>laced  upon  her 
V.28H.Y.8.no.6— 31 
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husband's  life  of  assigning  It  with  his  written  consent  This  law 
applies  as  well  to  existing  insurance  as  to  that  subsequently  cre- 
ated, and  effects,  therefore,  this  policy.  Unless  this  is  so,  the 
law  is  without  force,  for  otherwise  the  children  who  might  be 
the  ultimate  beneficiaries  could  always  prevent  the  exercise  of  the 
right  thus  conferred  by  law.  It  was  evidently  the  intent  of  this 
law  to  remoTB  the  disability  previously  existing,  and  to  confer  upon 
married  women  the  right,  which  they  had  not  before  possessed,  to 
assign  insurance  policies.  This  policy  was,  therefore,  assignable. 
Thus  it  was  held  in  Insurance  Co.  v.  Van  Campen  (Sup.)  11  Y. 
Supp.  103,  that  the  act  of  1879  conferred  fuU  power  upon  the  wife 
to  assign,  even  though  there  were  children.  See  page  104.  See, 
also,  Anderson  v.  Goldsmidt,  103  N.  Y.  617,  9  N.  E.  495.  At  page 
621,  103  N.  Y.,  and  page  495,  9  N.  E.,  the  court  say  that  the  statute 
gives  to  the  wife  the  right  of  assignment,  whether  there  are  chi! 
dren  or  not;  and  this  seems  to  be  in  accordance  with  reason.  The 
wife  has  a  present  estate  which  cannot  be  of  any  value  to  her 
unless  she  may  dispose  of  it.  If  the  children  may  prevent  this 
upon  the  ground  that  there  is  a  chance  that  they  may  some  time 
become  entitled  to  it,  the  present  estate  of  the  wife,  for  whosi' 
benefit  the  insurance  is  had,  may  be  wholly  defeated.  The  law 
gives  her  a  present  assignable  right  to  the  whole  policy,  and  I  think 
she  may  exer<ylse  that  right  without  regard  to  those  who  might, 
by  some  possibility,  become  entitled  to  tiie  fund  If  she  did  not  ex- 
ercise it 

Having  thus  concluded  that  this  policy  could  be  assigned, 
the  remaining  question  is  as  to  whom  the  assignment  has  been 
properly  and  legally  made  to.  Healey,  in  April,  1884,  loaned 
S600  on  the  faith  of  5t,  but  took  no  assignment  in  writing.  This 
t;he  law  requires,  or,  if  it  does  not  require  a  written  assignment 
of  the  thing  itself,  it  requires  the  written  consent  of  the  husband 
when  the  wife  assigns.  This  was  not  originally  don'&  The  policy 
was  simply  turned  over  to  Healey  as  collateral  to  the  not^  which 
represented  the  loan  then  made.  The  most  plausible  argument 
that  can  be  made  is  that  the  Subsequent  absolute  ass^ment  re- 
lated to  the  prior  delivery.  If  this  were  so,  it  would  be  a  mere 
pledge  that  the  principal  debt,  evidenced  by  the  note,  would  be 
paid;  and  that,  in  case  it  was  not  paid,  the  pledgee  might  resort 
to  the  policy  for  reimbursement  of  the  loan.  In  that  case  it 
gave  Heal^  the  right  to  foredose  the  claim  of  Josephine,  and 
nothing  more.  It  was  a  mere  (dedge,  and  gave  to  the  pledgee 
only  a  special  property  in  the  thing  pledged,  the  general  title  to 
which  remained  in  the  pledgor.  McFarland  v.  Wheder,  26  Wend. 
467;  Bank  v.  Alcott,  46  N.  Y.  12  (see  page  17).  Her  right  was 
nothing  more  than  to  detain  the  policy  until  the  note  was  paid. 
McCaffrey  v.  Wooden,  62  Barb.  316  (see  page  323).  She  could  not 
require  payment  of  it,  and,  of  course,  could  not  elect  that  St  shonld 
become  immediately  due.  All  that  she  could  do  was  to  fon-closi' 
her  lien.  But  I  do  not  think  that  the  delivery  of  the  policy  to 
Healey  in  1884  constituted  a  valid  pledge.    Josephine  could  not  do 
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indirectly  a  thing  which  she  could  not  do  directly.  Aa  she  could 
not  transfer  her  title  to  the  policy  without  the  written  consent  of 
her  husband,  she  could  not  create  a  special  property  in  it  without 
the  like  consent  If  the  subsequent  written  assignment  to  her  is 
to  be  regarded  as  absolute,  and  therefore  as  transferring  to  lier 
snch  title  as  Josephine  had,  it  was  subsequent  to  that  of  Petcrsnn 
and  Pacl£er,  and  conveyed  nothing.  This  latter  assignment  con- 
veyed the  whole  title  to  Peterson  and  Packer.  The  original  de- 
livery of  the  policy  to  Healey  did  not  operate  as  an  assignment  of 
it,  becanse  the  written  consent  of  Alonzo  was  lacking;  aud  before 
the  attempted  written  assignment  to  Healey,  Josephine,  with  the 
written  consent  of  Alonzo,  had  parted  with  her  title  to  Peterson 
and  Packer.  Milhous  v.  Johnson  (Sup.)  4  N.  T.  Supp.  199  (see 
pages  201,  202);  Smillie  v.  Quinn,  90  N.  Y.  492  (see  page  496).  T 
conclude,  therefore,  that  the  assignment  to  Healey  was  invalid, 
and  that  to  Peterson  and  Packer  valid.  It  was  not  necessary 
that  actoal  mannal  posseBsion  of  the  policy  could  be  given.  Baker 
V.  Crosby  (Super.  N.  T.)  11  N.  Y.  Supp.  575.  It  foUows  that  Healey 
had  no  power  to  elect  that  the  policy  should  become  immediately 
due,  and  that  the  money  to  become  due  upon  it  will  belong  to  Peter- 
son and  Pftcker  whener^  they  shall  reqi^re  the  same. 


(Common  Pleas  of  Xew  York  Cl^^  and  County,  Special  Term.  Fobrnnry,  1S04.) 

PABTIEB— JorSDER  OF  Pr.AINTrFFfl. 

Where  realty  is  conveyed  pending  an  action  to  restrain  the  operation  of  a 
railway  In  the  street  on  wbicta  It  abuts,  tbe  Interests  of  the  grantor  and 
of  the  grantees  are  aevttal,  and  the  grantees  cannot  be  brought  In  as  iMiv 
ties  plaintiff. 

Action  by  Hamson  Wallach  against  the  Manhattan  Railroad  Com- 
pany and  another.  Plaintifl  moves  for  leave  to  bring  in  additional 
parties  plaintiff.  Denied. 

Philip  Carpenter,  for  the  motion. 

Davies  &  Bapallo  (Edward  0.  James,  of  counsel),  opposed. 

PBYOB,  J.  In  1889  llie  plainti£F,  Wallach,  instituted  an  action 
in  equity  to  restrain  the  maintenance  and  operation  of  defendants* 
railway  U])on  the  street  in  front  of  property  of  which  he  was  then 
owner,  and  for  damages  as  incidental  relief.  In  1891  and  1892  he 
conveyed  the  property  to  the  persons  whom  he  now  asks  to  have 
joined  with  himself  as  parties  plaintiff.  He  moves  upon  the  ground 
that,  because  of  a  reservation  by  him  of  "all  damage  and  claims  for 
danmges"  from  injury  to  the  property,  there  is  such  a  community 
or  devolntioD  of  interest  between  himself  and  his  grantees  that  they 
should  properly  be  united  in  the  prosecution  of  the  suit  Having 
parted  with  the  property  affected  by  the  nuisance  or  the  trespass, 
Wallach  cannot  maintain  the  action  for  injunctive  relief.  Pappen- 
heim  r.  BaUway  Co,  128  N.  Y.  436,  28      E.  618;  Kemochan  v. 
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Bailroad  Co.,  128  N.  Y.  569, 29  N.  E.  65;  Foote  r.  BaUroad  Co.,  58  Hun, 
478, 12  K.  Y.  Snpp.  616;  Filwm  t.  Orawford  (Sup.)  5  If.  Y.  Snpp.  882. 
The  conception  is  impossible  to  a  lawyer  that  a  man  may  nphcdd  an 
action  for  injury  to  property  in  which  he  has  no  interest  Attorney 
General  v.  Telegraph  Co,,  30  Beav.  287  (290).  In  McGean  r,  BaU- 
road Co.,  133  N.  Y.  9,  30  N.  E,  647,  the  decision  proceeded  expressly 
upon  the  ground  that  the  plaintiff  had  "retained  the  title  to  the  fee 
of  the  street."  Failing  the  claim  for  equitable  relief,  the  action 
cannot  be  supported  for  incidental  relief  in  damages.  McGean  t. 
Bailroad  Co.,  133  N.  Y.  9,  13,  30  N.  K  647;  I^ch  r.  Bailroad  Co., 
129  K  Y.  274,  29  N.  E.  3X5;  Dudley  t.  Congregation,  138  H.  T.  461, 
460,  34  N.  E.  281.  Conceding  that  the  present  owners  may  sustain 
an  action  for  damages  or  injunctiFe  rdief,  it  is  an  action  upon  their 
seyeral  interests,  with  which  M^allach  has  no  concern.  But  only 
persons  having  an  interest  in  the  subject  of  the  action  may  be 
joined  as  plaintiffs,  Code,  §  446:  and  it  is  only  one  who  has  an 
interest  in  the  subject  of  the  action  who  may  be  bronght  in  as  a 
party.  Code,  §  452.  Undoubtedly,  In  case  of  a  transfer  of  interest, 
the  action  may  be  continued  againat  the  transferee  (Code,  §  756);  this, 
however,  is  not  a  motion  to  substitute  snch  transferee,  but  to  join 
him  with  the  original  part^,  whiich  manilefltly  can  be  done  only 
when  "the  case  requires"  it,  il  e.  when  a  community  of  Interest  sub- 
sists between  the  transferee  and  such  party.  Here  the  interests  of 
Wallach  and  the  persons  proposed  to  be  brought  in  are  obviously 
separate  and  several;  Wallach  suing  to  recover  in  respect  of  injury 
to  his  several  interest,  and  the  other  persons  in  respect  of  injury 
to  their  several  interest  Shepard  v.  BaUroad  Co.,  117  N.  Y.  442,  23 
JS,  E.  30,  though  not  on  plaintiffs  brief,  I  may  r^nark  is  not  an  au- 
thority contra,  for  there  Fiances  6.  fihepard,  as  widow  and  adminis- 
tratrix <rf  the  deceased  tenant  in  common,  had  a  community  of  inter- 
est with  the  other  plaintiff  in  the  subject  of  the  action.  The  case 
is  plainly  and  essentiaUy  distingnlshable  from  the  present  Here 
has  been  no  transfer  of  interest  in  the  action.  Wallach  anes  for  the 
injury  he  sustained  while  the  property  was  his,  and  the  ottier  per- 
sons may  sue  for  the  injury  to  the  properly  since  they  became  own- 
ers; and  these  several  rights  are  not  coincident  A  trespass  upon 
land  while  the  property  of  A.  has  no  connection  with  another  tres- 
pass upon  the  land  when  the  property  of  B.  A.  may  assign  his 
right  of  action  to  B.,  and  then  B.  would  be  a  transferee  to  be  substi- 
tuted undM*  section  750  of  the  Code.  But  here  Wallach  retains 
his  right  to  damages  for  the  trespass  upon  him,  and  the  other  persons 
can  sue  only  for  injury  to  the  property  accruing  after  their  owner- 
ship. Pappenheim  v.  Bailway  Co.,  128  N.  Y.  436,  28  N.  E.  518. 
Sno^rass  v.  Bailroad  Co.  (unreported)  appears  to  be  in  point  for  thv 
motion;  but  it  was  a  special  term  decision,  and,  in  my  opinion,  is 
suj^rted  neither-  by  principle  nor  authori^.  Hoti<m  denied,  with 
costs. 


Digitized  by 


Saper.  Ct.} 


EOBH  V.  lf*PASLAHD. 


486 


(8  Misc.  Rep. 


ZORN  T.  McFABLAND. 


(Superior  Court  of  New  York  City,  Special  Term.    April  13,  1894.) 

L  VbNDOB  AMD  PUBCHASBE— DODBTFUL  TiTLS— RbCOTBRT  Ot  MONBT  PAID. 

A  purchaser  uiay  recover  mooey  paid  in  antidpatton  of  performance  1^ 
the  Tendor  where  the  title  Is  donbtfnl. 

S.  Same — Recobd  Titi^b. 

A  porchaaer  may  refnse  to  take  title,  and  may  recoTer  money  paid 
him,  where  there  la  of  record  an  onsatlsfled  nwrtgaxe  on  the  premlaea, 
though  the  mortsage  has  been  paid,  and  a  satisfaction  piece  executed,  by 
the  mortgagee^  as  Hie  purcbaBcr  Is  entitled  to  a  clear  record  title. 

I.  Same— RnLi»  of  Law. 

An  action  by  a  purchaser  to  recover  money  paid  by  htm,  on  the  ground 
that  the  vendor's  title  was  not  good,  is  ^oreroed  by  the  strict  niles  of  law, 
where  equitable  relief  is  demanded  neither  In  the  complaint  nor  In  the  an- 
swer. 

Action  by  Jolin  Zom  against  Peter  McParland  to  recover  money 
paid  on  a  contract  to  purchase  real  estate.   Judgment  for  plaintiff. 

E.  F.  Hassey,  for  plaintiff. 
B.  H.  Arnold,  for  defendant 

McADAM,  J.  This  is  an  action  at  law  by  the  plaintiff,  the  ven- 
dee in  a  contract  for  the  purchase  of  real  estate,  against  the  vendor 
therein,  to  recover  $750,  a  deposit  made  by  the  plaintiff  at  the  time 
of  the  execution  of  the  contract,  and  also  the  sum  of  $278,  paid  by 
him  for  examining  the  title,  which  was  rejected  by  the  vendee's  law- 
rer  on  the  ground  of  the  existence  of  certain  incumbrances  affecting 
the  title,  which,  it  is  alleged,  disabled  plaintiff  from  carrying  out 
the  sale.  The  contract  was  to  have  been  closed  on  May  10,  1893; 
but  the  time  was  extended,  for  the  accommodation  of  the  plaintiff, 
to  May  26, 1892,  at  the  office  of  the  vendor's  attorDej;  and  the  ven- 
dee notified  the  vendor  that  he  would  then  insist  upon  strict  per- 
formance of  the  contract  by  the  vendor.  On  the  adjourned  day  the 
parties  met,  and  it  appeared  that  there  were  outstanding,  of  record, 
nine  certain  blanket  mortgages,  covering  the  lot  in  question,  with 
four  others.  There  was  also  unsatisfied  of  record  a  mortage  to 
one  "William  Ganlt  (described  on  the  record  as  "Ganed")  for  |3,100. 
It  appears  by  the  evidence  that  the  holders  of  the  nine  blanket  mort- 
gages were  either  present,  or  were  represeuted,  at  the  ofHce  of  the 
vendor*8  attorney,  with  releases  of  the  lot,  ready  to  deliver  such  re- 
leases npon  receiving  the  proportionate  amount  of  their  several 
mortgages;  that  the  Gault  or  Craned  mortgage  had  been  paid, 
and  a  satisfaction  piece  executed  and  delivered,  together  with  the 
bond  and  mortgage.  Bo  that  the  Gault  mortgage,  as  a  subsisting 
obligation,  had  ceased  to  exist,  thou^  it  was  nnsatisfled  of  record. 
The  reason  why  it  was  not  satisfied,  as  explained  on  the  trial,  was 
that  by  a  clerical  error  the  copyist  in  the  register's  oflQce  inserted  in 
the  record  of  the  mortgage  the  name  "Ganed,"  instead  of  "Gault," 
as  the  mortgagee.  The  error  was  not  a  fatal  one,  for  it  appeared  on 
the  face  of  the  original  mortgage  itself,  as  well  as  npon  the  index 
booh  in  the  regiBt&e'»  office,  in  which  the  mortgage,  at  the  time  it 
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waa  left  for  record,  waa  entered,  yet  it  was  sufficient  to  prevent  the 
cancellation  of  the  record  in  ordinary  course.  Mr.  Arnold,  the 
Tendor'a  attorney,  offered  to  go  over  to  the  register's  office,  and  have 
the  error  corrected,  and  the  mortgage  canceled  of  record.  This 
would  have  caused  delay,  for  the  register  had  already  refused  to 
cancel  the  record,  except  on  a  satisfaction  piece  executed  bv 
"Ganed,"  the  mortgagee  of  record.  The  register,  after  satisfying 
himself  that  the  error  occurred  in  his  office,  discharged  the  mart- 
gage  of  record  some  days  afterwards.  It  was  of  record,  however, 
on  the  day  appointed  for  closing  the  titl^  and  its  presence  there  con- 
stituted one  of  the  reasons  why  the  title  was  rejected. 

The  vendee's  attorney  raised  another  objection,  in  respect  to 
which  the  vendor  declined  to  do  anything.  The  vendee  insisted  that 
a  lis  pendens  filed  in  an  action  of  one  Hamilton  against  McNieoe 
(a  former  owner  of  the  property)  constituted  a  fatal  objection  to  the 
title  offered.  That  was  an  action  to  impress  in  favor  of  Hamilton, 
as  against  McNiece,  a  trust  in  the  lot  in  question  and  other  proper- 
ty. Mr.  Arnold  explained  that  this  objection  was  without  foi'ce,  for 
the  reason  that  McKiece  had  conveyed  the  property  to  the  defendant 
before  the  lis  pendens  in  the  Hamilton  suit  had  been  filed  i  that  de- 
fendant was  not  chargeable  with  notice  of  that  action,  was  not  a 
party  thereto;  and  that  if  the  searches  interposed  by  the  vendee 
had  been  put  in,  in  the  usual  form,  the  lis  pendens  would  not  have 
been  returned  upon  it,  for  it  would  not  have  api>eared  in  the  chain 
of  title.  The  court  of  appeals,  in  Hayes  t.  Nourse^  114  N.  T.,  at 
page  B04, 22  N.  E.  40,  holds  that  a  lis  pendens  is  not  an  incumbrance 
on  property,  nor  does  it  furnish  any  reason  why  a  purchaser  should 
not  complete  his  purchase.  The  court,  in  that  case,  aptly  said. 
"AU  that  the  registration  of  a  lis  pendens  does  is  to  require  persons 
to  look  into  the  claims  of  the  plaintiff  who  registers  it."  See,  also. 
Aldrich  v.  Bailey,  132  N.  Y.  85,  30  N.  E.  264;  Simpson  v.  Del  Hoyo. 
94  N.  T.  193;  Valentine  v.  Lunt,  115  N.  Y.  503,  22  N.  E.  209;  Jacobs 
V.  Morrison,  136  N.  Y.  101,  32  N.  E.  552.  Upon  looking  into  tht.- 
claims  of  Hamilton,  the  person  who  filed  the  lis  pendens  against 
McNieq^,  it  would  have  appeared  that  no  matter  what  equity  she 
had,  as  against  McNiece,  it  could  not  attach  to  the  property  in  th<- 
hands  of  the  defendant,  who  took  without  knowledge  or  notice,  and 
prior  to  the  filing,  of  the  lis  pendens.  As  against  the  defendant,  it 
was  not  operative  for  any  purpose,  nor  would  it  have  been  against 
the  plaintiff,  if  he  had  taken  tille. 

With  the  Hamilton  lis  pendens  out  of  the  way,  there  remains 
the  question  whether  the  vendor  was  able,  at  the  time  appointed 
for  closing  the  title,  to  carry  out  literally  the  terms  of  his  contract. 
In  Morange  v.  Morris,  42  N.  Y.  48,  3  Abb.  Dec.  314,  32  How.  Pr.  178, 
the  court  held  that  if,  at  the  time  appointed  for  closing  a  title,  the 
premises  are  incumbered  by  taxes  and  assessments,  the  vendor  its 
not  in  a  position  to  convey,  and  the  vendee,  owing  to  such  inability-, 
has  a  right  to  recover  his  deposit,  without  any  tender  whatever  upon 
his  part,  Tliis  case,  explained  in  Bigler  v.  Morgan,  77  IS.  Y.  312, 
and  Rinaldo  v.  Hausmann,  52  How.  Pr.  190,  has  never  been  reversed. 
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and  must  be  recognized  as  an  authority  on  tlie  subject  in  contro- 
versy. In  Oppenheimer  v,  Hamphreys  (Sup.)  9  N.  Y.  Bnpp.  840. 
affirmed  125  N.  Y.  733,  26  N.  E.  757,  the  court  held: 

"It  is  well  aettled  tliat,  unless  a  seUer  of  land  tenders  a  title  which  Is  free 
from  reasooable  doubt,  the  purchaser  is  not  bound  to  complete.  Ih  the  case 
at  bar  the  records  show  a  mortgage  of  $22,000,  with  Interest  at  seren  per 
cent.  The  claim  w.is  made  upon  the  part  of  the  defendants  that  $0,000  had 
been  paid  upon  this  mortsage,  and  interest  reduced  to  five  per  cent.  They 
offered  the  certificate  of  Riggs  &  Co.,  bankers  in  this  dty,  who  were  alleged 
to  be  the  agents  of  the  mortgagee,  who  had  possesslcm  of  the  bond  and  mort- 
gage, and  also  of  the  satisfaction  piece  thereof,  to  tbe  effect  that  such  pay- 
ment had  been  made,  and  such  reducUon  of  interest  had  occurred.  We  do 
not  tbinlc  that  the  plaintlCF  was  bound  to  accept  tbe  title  upon  evidence  of 
this  character,— that  the  apparent  Incumbrance  upon  the  property  had  been 
partially  removed.  He  was  not  bound  to  run  the  risk  of  being  able  at  some 
future  time  to  establish  that  Riggs  &  Go.  were  the  agents  of  the  mortgagee, 
or,  if  the  bond  in  question  should  happen  to  have  been  destroyed,  to  rest  bis 
claim  of  payment  upon  parol  evidence,  the  benefit  of  which  he  might  at  nay 
time  lose.  He  was  entitled  to  a  clear  record  title.  He  had  the  right  to  claim 
that  his  title  should  be  put  beyond  the  contingency  of  human  Ufe,  or  liie  con- 
tinued existence  of  impers  which  could  not  be  the  subject-matter  of  a  record. 
He  was  entitled  to  demand,  if  the  mortgage  had  b«!en  reduced  to  the  extent 
claimed,  such  evidence  of  the -fact  as  would  enable  blm  to  spread  the  same 
upon  the  record,  bo  that,  no  matter  who  might  die,  or  what  might  become 
of  the  c»-iglnal  bond  In  question,  the  records  would  show  precisely  the  »tent 
to  which  the  mortgage  was  a  lien;  and  it  docs  not  seem  that  anytlUng  less 
than  this  would  satls^  the  requirements  of  the  law." 

It  has  been  held  that,  in  an  action  by  a  vendee  to  recover  damages 
for  the  breach  of  a  contract  to  convey,  the  plaintiff  must  satisfy  the 
court  that  the  title  offered  by  the  vendor  was  absolutely  bad,  and 
that  it  is  not  sufficient  to  show  that  it  was  donbtful.  Ingalls  v.  Hahn, 
47  Hun,  104;  Bayliss  v.  Btimson,  53  N.  Y.  Super.  Ct  225.  But  this 
doctrine  has  since  been  repudiated,  and  it  is  now  the  law  that  the 
veu(l*:e  may  recover  moneys  paid  in  anticipation  of  performance, 
where  the  title  of  the  vendor  was  doubtful,  and  not  marketable. 
Moore  v.  WiUiams,  115  N.  Y.  586,  22  N.  E.  233.  In  this  respect  the 
equitable  rule  in  regard  to  specific  performance  has  been  made  ap- 
plicable to  actions  at  law.  In  equity,  time  is  not  regarded  as  of  the 
essence  of  the  contract  But  at  law  the  rule  is  different,  time  being 
always  regarded  as  an  essential  element.  Oppenheimer  v.  Hum- 
phreys, supra;  Schmitt  v.  Reed  (Super.  Ct  N.  Y.)  9  N,  Y.  Supp. 
705,  affirmed  132  N.  Y.  108,  30  N.  E.  373.  So  that  the  vendee  had 
a  right  to  insist  that  the  contract  be  closed  on  the  day  finally  fixed 
for  closing  the  same,  particularly  in  view  of  lUe  fact  that  he  had 
notified  the  vendor  that  he  would  insist  upon  strict  performance  at 
that  time. 

Kven  assuming  that  the  unpaid  ta^es  might  have  been  deducted 
from  the  purchase  money  (Marsh  v.  Wyckoff,  10  Bosw.  202),  and  the 
releases  from  the  blanket  mortgages  obtained,  there  still  remains 
the  undisputed  fact  that  there  whs  unsatisfied  of  record  the  53,100 
mortgage  to  Gault  or  Ganed.  True,  it  had  been  paid,  and  a  satisfac- 
tion piece  executed  by  Gault.  But  this  was  not  sufficient  for  the 
purposes  of  the  vendee.  He  was  entitled  to  a  clean  record  title, 
and  it  was  the  duty  of  the  vendor  to  have  had  this  mortgage  satis- 
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&ed  of  record  prior  to  the  time  finally  appointed  for  closing  the 
sale.  This  is  eHpeclallj  so  in  view  of  the  fact  that  the  register  had 
refused  to  discharge  the  mortgf^e  of  record  on  the  existing  satis- 
faction  piece,  on  the  ground  t^t  the  record  showed  that  the  mort- 
gage was  made  to  Ganed,  and  not  to  Gault,  the  party  who  executed 
the  certificate  for  its  discharge.  The  register  having  refused  to 
cancel  the  mortgage,  there  was  no  reason  why  the  vendee  should 
assume  that  any  application  by  him  for  a  like  purpose  would  have 
met  with  a  different  result  Hot  was  the  vendee  bound  to  assume 
the  trouble  and  risk  of  inducing  or  compelling  the  register,  by  pro- 
ceedings at  law,  to  dischjuge  l£e  mortgage  of  record.  This  was  a 
duty  the  law  cast  upon  the  vendor,  and  he  could  not  impose  it  npoa 
the.  Tendee.  If  the  record  of  the  mortgage  and  the  satisfaction 
piece  had  conformed,  a  different  question  might  have  been  present- 
ed. But  the  vendee  had  the  right  to  assume  that  the  record  was 
correct,  and,  as  between  him  and  the  vendor,  the  latter  was  respon- 
sible for  its  accuracy.  The  rule  is  that  purchase  money  paid  in  ad- 
vance by  a  vendee  may,  after  demand,  be  recovered  from  the  vendor 
on  proof  of  his  inability  to  perform,  even  though  the  vendee  could 
not  have  performed.  Bi^er  r.  Morgan,  77  N.  Y.  312.  And  see 
Kajrker  v.  Haverly,  50  Barb.  79.  But  if  the  vendee  goes  furllLer, 
and  seeks  to  recover  damages  for  breach  of  the  contract,  he  must 
prove  sufficient  tender  on  his  part.  Bigler  v.  Morgan,  supra.  The 
existence  of  record  of  this  mortgage,  and  that  alone,  was  sufficient, 
under  the  authorities  cited,  for  the  purposes  of  this  action,  to  jasti^ 
the  vendee  in  refusing  to  take  title;  and,  having  tendered  foM  per- 
formance <m  his  part,  he  is  entitled  to  recover  the  deposit  made,  with 
$278,  the  reasonable  fees  for  examining  title.  Bigler  v.  Morgan, 
supra;  Moore  v.  Appleby,  108  N.  Y.  237,  15  N.  E.  377.  The  fact 
that  the  vendee  insisted  strenuously  upon  the  Hamilton  objection 
does  not  amount  to  a  waiver  of  the  one  urged  against  the  "Oault"  or 
"Ganed"  mortgage.  If,  by  his  persistence  in  the  Hamilton  ob- 
jection, he  had  prevented  the  vendor  from  satisfying  the  Gault 
mortgage,  he  might  have  been  held  to  have  waived  his  objection 
respecting  that.  But  it  nowhere  appears,  nor  can  it  be  inferred, 
that  if  the  objection  to  the  Hamilton  lis  pendens  had  not  been 
raised  the  vendor  could  have  gone  to  the  register's  office,  and  at 
OBce  secured  the  satisfaction  of  the  Gault  or  Ganed  mortgage.  It 
was  not  in,  but  out  of,  the  ordinary  course,  particularly  when  tb« 
matter  had  once  been  passed  upon  unfavorably  by  the  register;  andi, 
even  if  a  favorable  result  could  have  been  obtained  by  waiting,  plain- 
tiff was  under  no  obligation  to  do  that  In  Oppenheimer  v.  Hum- 
phreys, supra,  and  Hewison  v.  Hoffman  (Com  PL  N.  Y.)  4  N.  Y. 
Supp.  621,  the  vendor  asked  for  delay  to  cure  certain  defects,  which 
delay  the  vendee  refused  to  grant,  and  the  court  held  he  was  under 
no  obligation  to  grant  the  time  desired.  The  rules  enforced  are 
those  pertaining  strictiy  to  actions  at  law;  for  in  equity,  where  tiie 
condition  of  the  parties  remains  unchanged,  specific  performance 
may  in  some  ca-^es  be  ordered,  if  the  titie  is  made  good  at  the  time 
of  trial.    Mott  v.  Ackerman,  92  N.      cases  cited  at  page  &46.  And 
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deductions  from  the  consideration  money  may  by  decree  of  the  court 
be  made  for  almost  any  purpose  necessary  to  carry  the  contract 
into  effect.  But  the  parties  are  not  invoking  the  aid  of  equity,  and 
stand  on  their  strict  legal  rights,  and  plaintiff  is  entitled  to  have 
them  enforced  to  the  letter.  Equitable  relief  is  neither  demanded 
by  the  complaint  of  the  plaintiff  nor  the  answer  of  the  defendant, 
M>  that  both  parties  are  concluded  by  the  form  of  the  action.  De- 
fendant has  cited  certain  authorities  In  support  of  his  contention^ 
but  they  will  be  found  on  examination  to  be  equity  suits,  and  not 
actions  at  law,  and  for  that  reason  inapplicable.  It  follows  that 
there  must  be  judgment  for  jdaintlfl  for  f 1,028,  with  interest,  aggre- 
gating f  1,153,  and  costs. 


(7  Mlsc:  Rep.  69a) 

OURTIS  T.  GILES  et  aL 
(Superior  Oonrt  of  New  York  City.  Equity  Term.   Mardi,  18M.) 

1.  Ef^uiTT— RXFOnuATioir  or  Oorthact— MtRTAKK. 

An  aKKement  between  plaintUT  and  defendant  redited  that  It  was  the 
desire  of  the  parties  "that  all  matters  la  dispute  between  them  be  adjusted 
and  Anally  settled,"  and  stated  that  all  rights  of  action  were  thereby  dis- 
chnrf^ed.  Plaintiff  was  named  in  the  contract  both  as  trustee  and  Indlvld- 
ually,  and  he  si^ed  the  contract  In  both  capacities.  The  contract,  which 
waa  read  by  plaintiff  and  his  lawyer  before  execution,  contained  certain 
reservations  and  exceptions,  but  the  individual  claims  of  plnlutifiT  HKainst 
defendant  were  not  mentioned.  Hdd.  that  reformation  so  as  to  Include  la 
the  exceptions  the  Individual  claims  of  plaintiff  against  defendant  would 
not  Its  decreed  on  the  ground  of  mutual  mistake. 

2.  Bahk— Etidbncb. 

A  contract  will  not  be  reformed  on  the  ground  of  mutual  mistake  unless 
the  evidence  is  clear  and  convincing. 

Action  by  Benjamin  L.  Curtis,  indiridnally  and  as  trustee,  against 
WiUiam  Ogden  Giles  and  others,  to  reform  a  contract.  Complaint 
dismissed. 

O.  C.  Leeds,  for  plaintiff. 

Bobertson  &  Harmon,  for  defendanta. 

McADAM,  J.  Where  there  is  error  In  reducing  an  agreement 
into  writing,  so  that  the  written  instrument  fails,  through  some 
mistake  of  the  draughtsman,  to  represent  the  real  contract  of  the 
parties,  or  omits  or  contains  terms  or  stipulations  contrary  to  the 
common  intention,  equity  may  reform  the  instrument  bo  as  to  make 
it  conformable  thereto.  This  is  elemental^,  but  the  proofs  fail  to 
bring  the  present  action  within  the  rule  stated.  The  plaintiff  has 
also  failed  to  establish  a  case  of  mutual  mistake,  or  of  mistake  on 
hte  part,  and  fraud  on  the  part  of  either  of  the  other  parties  to  the 
contract,  which  seems  to  have  been  drawn  with  unusual  care  and 
particularity,  even  as  to  details.  It  expresses  "the  desire  of  all 
^e  parties  thereto  that  all  matters  In  dispute  between  tiiem  be 
adjusted  and  finally  settled,"  and  the  eighteenth  paragraph  con- 
tains, in  writing,  the  wordy  phraseology  of  the  usual  printed  gen- 
eral release,  whteh,  after  enumerating  every  conceivable  right  of 
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action,  including  bills,  agreements,  promises,  and  the  like,  discharges 
all  such  rights  from  the  beginning  of  the  world  to  the  date  of  th^ 
agreement  The  relief  sought  by  the  present  suit  is  the  introduc- 
tion into  the  release  of  words  excepting  from  its  operation  all  de- 
mands held  hy  the  plaintiff  indiriduallj  against  William  O.  Giles, 
one  of  the  parties  to  the  instrument.  The  contract  is  executed  bj 
the  plaintiff  both  as  trustee  and  individually,  and  he  is  described 
tlierein  both  in  his  individual  and  representative  capacity.  The 
intention  to  dischaj^e  individual  as  well  as  trust  daims  is  apparent 
throughout  Everything  is  expressed  to  the  most  minute  detail, 
even  to  condltlonB}  reservations,  exceptions,  and  the  like,  bat  it  is 
significantly  silent  in  respect  to  the  matters  now  sought  to  be  in- 
terpolated. The  plaintiff,  who  is  a  lawyer,  read  the  paper;  his 
friend,  Mr.  Keasbey,  also  a  lawyer,  read  it;  and  it  is  apparent  that 
it  was  executed  understandingly,  without  any  fraud  or  artifice  to 
induce  its  execution.  The  defendant  William  0.  Giles  occupied 
no  confidential  relation  to  the  plaintiff,  and  owed  him  no  active 
duty.  He  was  not  bound  to  instruct  the  plaintiff  as  to  the  legal 
effect  of  the  instrument,  for  he,  as  a  lawyer,  was  presumed  to  un- 
derstand this  as  inteUlgenUy  aa  any  of  the  parties  to  it  The  par- 
ties interested  were  making  for  themselves  the  best  terms  they 
could,  and  in  consummating  the  arrangement  it  was  obviously  every 
one  for  himself.  There  had  been  no  judicial  settlement  of  the  estates 
represented  by  the  plaintiff  for  years  past  previously,  the  amount 
involved  was  large,  and  the  plaintiff  fearful  of  trouble,  and  anxiona 
to  relieve  his  mind  from  the  worry  and  care  of  the  situation.  The 
plaintiff,  in  the  numerous  consultations  leading  to  the  agreement, 
never  referred  to  his  individual  claims  against  Giles.  These  seem 
to  form  the  smallest  part  of  his  anxiety.  He  never  asked  to  have 
them  excepted  from  the  operation  of  the  agreement,  though  he^  as 
a  lawyer,  must  have  known  that  they  were  discharged  under  and 
by  force  of  its  terms.  There  is  no  proof  that  thfe  agreement  exe- 
cuted differs  from  that  agreed  upon,  or  that  Giles  would  ever  have 
consented  to  it  with  the  proviso  in,  which  the  plaintiff  now  se^s 
to  have  inserted.  The  plaintiff  does  not  ask  to  rescind  the  contract 
by  restoring  all  the  parties  to  their  former  rights,  but  desires  to 
amend  it  in  a  manner  favorable  to  himself.  He  ought  to  have  sug- 
gested this  amendment  at  the  time,  that  it  might  have  been  dis- 
cussed, and  some  decision  reached  concerning  it.  In  the  absenet- 
of  fraud,  a  party  cannot  obtain  reformation  of  a  contract  because 
it  is  not  as  he  wanted  it,  but  as  the  other  intended  it  to  be,  nor 
because  the  effect  proved  different  from  what  he  supposed,  when  it 
was  just  what  the  other  party  supposed  and  intended  it  to  be. 
Equity  may  right  wrong,  but  there  is  nothing  for  it  to  operate  upon 
in  tlie  cases  put.  The  mistake  to  be  corrected  must  be  one  of 
fact,  and  not  of  law.  *'Ignoiantia  juris  non  excusat"  Pom,  Eq. 
Jur.  §  842. 

Stress  is  laid  on  the  omission  of  Giles  to  ask  the  plaintiff  for  the 
return  of  his  note  It  was  past  due  at  the  time  ^e  release  was 
signed,  and  was  a  mere  evidence  of  debt,  which  the  release  operated 
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upon  and  cancded  a»  effectually  as  a  surrender  would  have  done. 
While  equity  will  give  effect  to  the  mutual  understanding  and  in- 
tention of  parties,  and  refoim  wiitten  agreements  to  conform 
thereto,  it  cannot  make  new  contracts  for  parties  against  their  will. 
These  conclusions  find  warrant  in  Paine  v.  Jones,  75  IS.  Y.  693; 
Mead  v.  Insurance  Co.,  64  N.  Y.  453;  Ranney  v.  McMellen,  5  Abb. 
N.  C.  246;  Berringer  v.  Schaefer,  52  How.  Pr.  69;  Moran  v.  McLarty, 
11  Hun,  66,  affirmed,  75  N.  Y.  25;  Wilson  v.  Deen,  74  Y.  531; 
Avery  v.  Society,  117  N,  Y.  451,  23  N.  E.  3;  Kent  v.  Slancheeter, 
29  Barb.  595;  Stoddard  v.  Hart,  23  N.  Y.  556;  Halliday  v.  White 
(Sup.)  21  N.  Y.  Supp.  878;  Paisley  v.  Casey  (Com.  PL  N.  Y.)  18  N. 
Y.  Supp.  102;  Kelsey  v.  McNalr  (Sup.)  11  N.  Y.  Snpp.  804.  The 
court  finds  that  there  was  no  recognition  of  liability  by  Giles  after 
the  release  was  executed.  In  this  class  of  cases  the  plaintiff's 
proofs  must  be  clear  and  convincing.  Pom.  Eq.  Jur.  §  859;  Eanney 
V.  McMellen,  5  Abb.  N.  0.  246;  Mead  v.  Insurance  Co.,  64  N.  Y.  453; 
Miaghan  v.  Insurance  Co.,  12  Hun,  321;  Stryker  v.  Schuyler  (Sup.) 
3  Supp.  513;  Sidway  v.  Sidway  (Sup.)  7  N.  Y.  Snpp.  421.  The 
proofs  furnished  are  not  of  that  persuasive  character.  For  the 
reasons  stated,  the  court  decides  that  there  is  no  equity  in  the  bill, 
which  must  be  dismissed,  without  costs. 


(7  Misc.  Kfp.  568.) 

PEOPLE  ex  rrf.  RYAN  v.  DALTON  et  al. 

(Superior  CJourt  of  New  Ywk  City,  Special  Term.  March.  1804.) 

Iktoxicating  Liquors — Licensks— Discretiun  of  Kxhisk  Commisbionbks. 

It  is  tn  the  discretion  oC  the  excise  commissi* mcrs  to  refuse  a  license  on 
the  ground  of  the  proximity  of  the  place  to  other  salonns. 

Certiorari  by  John  Byan  to  review  the  decision  of  William  Daltou 
and  others,  constituting  the  board  of  commissioners  of  excise,  in 
refusing  relator  the  hotel  liquor  license.  Quashed. 

L.  J.  Grant,  for  relator. 
Kdward  Browne,  for  respondents. 

McADAM,  J.    The  relator  applied  for  a  hotel  liquor  license  for 

the  premises  No.  917  Sixth  avenue,  in  the  city  of  New  York.  Pro- 
tests against  granting  the  license  were  filed  with  the  commissiout-rs 
by  James  R.  Waterlow,  Michael  V.ozle,  John  Hardy,  and  H.  D.  Vt. 
Bnrt,  residents  of  the  neighborhood,  while  a  petition  in  favor  of 
granting  the  license  was  signed  by  IS  other  neiglibnrs.  The  (.-ojn- 
inissioners  gave  the  applicants  and  contestants  a  bearing,  at  which 
testimony  was  talcen  covering  77  typewritten  pages,  on  the  con- 
clusion of  which  the  commissioners  made  thf  following  decision: 

"The  application  of  John  Ryan  for  a  hotel  license  at  the  preniisos  No.  i>17 
Sixth  avenue  is  rejected,  and  a  license  refused,  for  the  reason  that,  considering 
the  rights  and  Interests  of  the  property  owners  and  residents  of  thi.-  neigh- 
bOTtaood,  .and  the  number  of  existing?  licensed  places  in  the  vicinity  of  the  place 
for  which  the  Ucciuie  Is  sought,  the  commissioners  of  excise  are  satisfied  that 
there  Is  no  Immediate  necessity  or  convenience  to  be  Bei*ved  In  grantinff  ftuch 
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appllcntion  at  tbis  time.  On  the  farther  ground  that  the  board  of  excise  Is 
of  the  opinion  that  the  applicatitm  is  an  attempt,  on  the  part  of  the  appli- 
cant, to  Becmv  a  hai*  privilege  under  the  guise  of  au  application  tor  a  hotel. 
Inasmacb  as  that  part  of  the  premises  fitted  up  for  the  bar  is  on  the  ground 
flow  front  of  said  building,  and  has  erwy  appenrance  of  a  saloon;  and.  as 
theee  are  two  other  llcnised  saloons  on  the  owners  of  Sixth  avenue  and  Fifty- 
Second  street,  the  granting  of  this  application  would  be  practically  to  establlsli. 
a  third  drinking  z>\ace,  in  violntlon  of  a  rule  of  the  board  of  excise  In  existence 
and  enforced  for  the  past  six  years." 

AU  the  questions  decided  were  the  subject  of  evidence  pro  and  con^ 
and  the  conclusion  refiched,  being  sufficiently  sustained,  should  not 
be  distnrbed.  This  court  made  a  general  decision  in  regard  to  writs 
of  mandamus  in  excise  cases,^  in  which,  among  other  things  it  was 
held  that  "such  boards  must,  in  the  nature  of  things,  detenu&e  wheth- 
er the  applicant  possesses  the  qualifications  required  by  section  IS  of 
the  act ;  whether  the  place  is  one  which  ought  to  be  licensed ;  whether 
its  proximity  to  a  church  or  schoolhouse,  or  to  other  saloons  in  the 
neighborhood,  makes  it  unwise  and  improper  to  grant  the  occu- 
pant a  license."  In  People  v.  Board  of  Excise  (City  Ct.  Brook.) 
16  N.  Y.  Supp.  798,  affirmed  by  court  of  appeals,  31  N.  E.  627,  it  wa» 
held  that  it  was  within  the  power  of  the  board  of  excise,  in  the  exer- 
cise of  its  discretion,  to  determine  that  liqnw  stores  on  three  comers 
of  intersecting  streets  render  the  fourtii  comer  a  place  where  a 
license  might  not  properly  be  granted,  and  that  its  decision  to  that 
effect  was  not  an  abuse  of  discretion.  The  superior  court  rule^ 
before  referred  to,  would  undoubtedly  leave  it  discretionary  with  the 
board  to  decide  that  two  liquor  stores  on  two  corners  of  intersecting 
streets  were  one  too  many.  Indeed,  courts  are  to  interfere  upon, 
certiorari  only  where  the  action  of  the  board  is  arbitrary  and  ca- 
pricions,  and  without  good  and  substantial  reasons.  If  the  board 
had  not  accorded  a  full  hearing,  one  might  have  been  directed.  But 
a  hearing  was  had,  and  the  board  having  determined,  after  judicial 
inquiry  and  upon  conflicting  proofs,  that  the  place  for  which  a 
license  was  sought  was  not  an  hotel  within  the  meaning  of  the  act, 
and  that  the  application  was  an  attempt  on  the  part  of  the  applicant 
to  secure,  under  the  guise  of  being  a  hotel  keeper,  a  license  for  an 
ordinary  bar  room,  when  he  knew  that  three  on  adjoining  comers 
was  a  violation  of  the  regulations  of  the  board,  such  adjudication,, 
being  within  its  judicial  powers,  cannot  be  said  to  be  arbitrary  and 
capricious,  or  without  caiise.  Nor  does  It  necessarily  follow  that 
every  hotel  keeper  is  entitled  to  a  liquor  license,  even  if  the  hotel  be 
the  only  one  in  the  neighborhood.  The  board  must  pass  Tipon  the 
qualifications  of  the  applicant  and  the  public  necessity  for  the 
license.  Liquor  is  not  necessary  to  the  existence  of  an  hoteL  In- 
deed, there  are  many  where  none  can  be  had,  and  guests  in  large 
dties  can,  as  a  rule,  obtain  all  the  liquor  they  require  without  much 
journeying.  In  this  instance  they  can  be  accommodated  on  either 
of  the  two  adjoining  comers.  It  follows  that  the  writ  must  be 
quashed,  and  application  denied.  Writ  quashed  and  application 
denied. 

*  See  nute  at  eaA  of  casb 
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The  appllcattons  fw  vrlts  of  mandannu.  etc,  referred  to  above,  were  beard 
by  Judge  McADAM  at  a  special  term  of  tbe  superior  court  of  New  York  City, 
and  the  followlug  oplnlou  was  rendered  on  June  24, 1802:  "Several  appllcatlous 
Tor  certiorari  and  mandamus  having  been  made  and  declined,  it  Is  proper  that 
tlie  rule  regulating  the  granting  of  auch  writs  should  be  stated.  The  object  of 
tlie  act  of  1892,  c.  401,  was  not  to  convert  the  courts  into  excise  boards,  but 
luei'ely  to  require  a  review  of  their  action  where  an  application  for  a  license 
liiiiE  been  by  such  boards  arbitrarily  denied,  or  denied  without  good  or  solid 
reasons  therefor.  Section  24.  In  the  two  cases  reviewed  hy  this  court,  the 
refosal  to  grant  the  licenses  was  placed  exclusively  on  the  construction  of  the 
statute  respecting  which  the  board  was  in  error.  Tbe  questions  presented 
were  entlr^  of  a  legal  character,  which  tbe  court,  under  tbe  act,  was  bound 
to  decide.  But  there  are  many  questions  concerning  which  tbe  action  of 
excise  boards  will  not  be  dlstnrbed.  Such  boards  must,  in  the  nature  of 
things,  determine  whether  the  applicant  possesses  the  qualifications  required 
by  section  18  of  the  act;  wfaetber  the  place  Is  oae  which  ought  to  be 
Iteensed;  whether  Ite  proximity  to  a  chnrch  or  schoolhouse,  or  to  othw  saloons 
in  the  Deigbbwhood,  makes  It  imwise  and  Improper  to  grant  the  occupant  a 
Ik-ense.  The  board,  with  its  retinue  of  inspectors,  its  facility  for  inquiry, 
by  evidence  or  otherwise,  Is  peculiarly  qualified  to  pass  upon  these  qnestloita, 
and  its  findings  thereon  must,  In  all  but  extreme  cases,  meet  with  ap- 
proval. At  nil  events,  mandamus,  which  is  a  writ  resting  largely  In  dtsci'e- 
tion.  win  lie  only  where  the  refusal  to  license  Is  placed  on  grounds  which  are 
clearly  arbitrary  or  Illegal,  and  not  where  the  discretion  of  the  board  has  been 
fxmdaed,  and  not  abiued.  The  discretlou  of  the  court  Is  not  to  be  substituted 
for  that  of  tbe  oxdse  board.  The  legislature  has  lodged  Bach  dlacretkm  wlfli 
the  board,  and  it  should  ranaln  there,  except  in  a  clear  or  an  ractmne  case 
of  abase.   Applicants  must  govern  themselTes  accordingly," 
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DEARBORN  v.  A.  S.  HOLMES  BEFINIXa  CO.  et  al. 

(Superior  Court  of  Buffalo,  Trial  Tenn.   March.  18M.) 

I'DDSTe — PdRSUING  TkOTT  F0KD3. 

Where  the  amount  of  a  claim  under  an  nnployer's  liability  Insnronoe 
policy  tat  Injuries  to  an  employe  Is  sent  by  the  Insurance  company  to  tbe 
agent  through  whom  the  employer  obtained  the  policy,  and  the  agent,  with 
0ie  consent  of  the  employer,  applies  the  same  to  a  claim  held  by  bim 
agatiwt  tbe  employer,  the  injured  employe  may  recovtr  audi  amount, 
thou^  be  bad  executed  a  receipt  tor  the  amount,  and  glv«i  a  r^ease 
of  all  dalma  on  account  of  the  accident,  as  such  papers  w«e  required  by 
tbe  Insurance  company  before  payment  of  claims. 

ActioD  by  EdwiD  J.  Dearborn  against  the  A.  8.  Holmes  Refining 
Company  and  oth««  to  recover  damages  for  personal  injnriee. 
Ihere  was  a  verdict  for  jdaintifl,  and  defendants  move  for  a  new 
trial.  Denied. 

£.  O.  Mansfield,  for  plaintiff. 
C  M.  Busbnell,  for  defendants. 

HATCH,  J.  The  defendant  refining  company  hdd  a  policy  of 
indemnity  issued  by  the  Standard  Life  &  Accident  Insurance  Com- 
pany of  Detroit  IMs  p(dicy  was  received  through  tbe  defendants 
Armstrong,  who  were  the  agents  at  BuiTalo  of  the  insnrance  com- 
pany. The  premium  due  upon  the  policy  was  never  p^d  by  the  re- 
fining company,  bat  was  accounted  for  to  the  Insurance  company 
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by  the  ArmetrcHigs,  who  thereafter  held  the  claim  for  such  pre- 
miums as  a  debt  due  to  them  from  the  refining  company.  The  pro- 
vision in  the  policy,  so  far  as  important  here,  reada:  "The  company 
further  promises,  in  the  event  of  the  death  or  disablement  of  any 
employ^  through  the  effect  of  purely  accidental  injuries,  •  •  • 
to  pay  to  the  assured,  for  the  benefit  of  whom  It  may  concern,"  a  cer- 
tain specified  sum,  dependent  upon  the  character  and  length  of  dis- 
ability, the  amount  of  wages  received  by  the  injured  employ^,  and 
for  reasonable  medical  or  surgical  services.  Plaintiff  was  an,  em- 
ploy^  of  the  assured,  and  received,  accidentally,  a  severe  injury 
requiring  medical  attendance.  The  refining  company,  in  due  courae, 
made  out  and  delivered  to  the  insurance  company  a  notice  of  the 
injury  and  the  amonnt  claimed  thereunder.  It  also  procured  from 
plaintiif  and  from  the  physician  a  receipt  for  the  amount  of  their 
respective  claims,  and  from  the  former  a  release  of  all  liability  on 
account  of  the  accident.  The  refining  company  paid  nothing  for  the 
execution  of  the  receipts  or  the  release,  but  agreed  to  pay  the 
money  over  to  plaintiff  when  received.  The  amount  of  the  claim 
was  duly  passed  by  the  insurance  company,  and  sent  to  the  defend- 
ants Armstrong  for  payment.  Instead  of  paying  the  money  over, 
the  Armstrongs,  by  arrangement  ^ith  the  refining  company,  applied 
it  upon  the  latter'a  indebtedness  to  them. 

I  think,  upon  these  facts,  that  plaintiff  is  entitled  to  recover. 
The  money,  when  received  by  the  Armstrongs,  was  not  their  money, 
and  it  certainly  was  not  the  money  of  the  refining  company.  How, 
then,  could  the  latter  pay  its  personal  debt  with  money  which  did 
not  belong  to  it,  and  which  it  only  had  the  power  to  receive  as  trus- 
tee of  another?  The  money  was  received  by  the  Armstrongs  with 
full  knowledge  of  the  trust  impressed  upon  it  in  favor  of  plaintiff, 
both  by  the  terms  of  the  policy  and  the  direction  of  the  insurance 
cwnpany.  Upon  what  priuciple  of  law  can  it  be  claimed  that  with 
this  knowledge  they  could  agree  with  the  Other  trustee,  and  retain 
the  money  In  payment  of  their  existing  debt?  If  such  results  can 
be  reached,  the  position  of  a  cestui  que  trust  will  be  quite  pre- 
carioi:B.  Xt  is  said  that  plaintiff  had  acknowledged  receipt  of  the 
money  from  the  refining  company,  and  had  executed  the  release, 
upon  which  the  Armstrongs  might  rely.  These  were  papers  which 
the  insurance  company  required,  and  were  executed  for  tike  purpose 
of  obtaining  the  money  from  it  The  Armstrongs  had  no  right  to 
rely  thereon.  Plaintiff  was  not  concluded  by  eith^  paper  from 
showing  that  he  had  not  been  paid,  and  the  Armstrongs  were  bonnd 
by  what  the  facte  really  were,  not  what  they  supposed  them  to  be, 
80  long  as  plaintiff  had  done  nothing  to  mislead  them,  and  they  had 
not  parted  with  present  value.  They  were  the  mere  conduit 
through  which  the  money  passed,  and  when  they  chose  to  divert  it 
they  must  not  only  show  a  supposed  right,  but  Ihey  must  justify 
it  by  existing  facts,  showing  a  clear  right  to  retain  it  These  prin- 
ciples find  clear  expression  in  Wright  v.  Cabot,  89  N.  Y.  574.  The 
motion  for  a  new  trial  is  denied,  and  judgment  is  ordered  for  plain- 
tiff upon  the  verdict,  with  costs. 
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DONAHUE  V.  WEPPBRT. 


(Superior  Court  of  Buffalo.  Special  Twm.   MartA,  1804.) 

1.  Triai,— Verdict — STBiKiNtt  Sriirr.i  sAiiB. 

In  an  action  for  breach  of  contract  to  refashion  a  sealskin  clonk,  ploln- 
tier  alleged  that,  after  the  cloak  was  flniahed,  It  would  not  lit  her.  De- 
fendant denied  this,  and  set  up  a  claim  ftnr  the  contract  price.  The  Jury 
rendered  a  verdict  "for  the  defendant  for  the  amount  of  $75,  with  interest, 
and  that  defendant  will  fit  the  clonk  properly  for  plaintiff."  HdiJ,  that  It 
was  error  to  give  judgment  for  defendant  for  $75,  and  strike  out  tlie  re- 
mainder of  the  verdict  as  surplusage,  since  the  verdict  was  not  free  from 
ambi^ity,  hut  could  have  been  construed  to  mean  that  defendant  must  fit 
the  cloak  before  he  could  recover  anything. 

2.  ApPKAL— EKROH  CuhED— Al'MISVlON  OF  KVIDENCE. 

Error,  If  any,  In  pt^mltting  queetloiu  respecting  ttie  arrest  and  Indict- 
ment  of  a  witness,  for  the  purpose  of  affecting  his  credlbillfy.  Is  cured, 

where  his  conviction  ia  shown. 

Action  by  £Iiza  Donahue  against  William  Wippert  for  breach 
of  contract  There  was  a  verdict  for  defendant  and  plaintiff  moves 
for  a  new  trial.  Granted. 

Alfred  Osgoodbj,  for  plaintiff. 
Edward  L.  Jellineb,  for  defendant. 

HATCH,  J.  The  action  was  brought  to  recover  damages  for 
breach  of  contract.  PlaintifC  gave  evidence  tending  to  eslitblish 
that  defendant  undertook  and  agreed  for  a  certain  price  to  make 
over,  refashion,  and  fit  for  her  a  sealskin  cloak,  and  that  he  had 
failed  to  fulfill  the  contract  in  several  particulars,  among  which 
was  that  the  coat,  when  finished  and  tendered  as  complete  by  de- 
fendant, would  not  fit  plaintiff,  and  she  was  unable  to  put  it  on  her 
person,  or  wear  it.  Defendant's  evidence  controverted  plaintiff's 
position  in  this  regard,  and  this  question  was  submitted  to  the  jury 
for  determination  by  the  court  The  defendant  also  claimed  to  re- 
cover a  balance  of  the  contract  price  which  remained  unpaid. 
When  the  jury  retired,  they  were  directed  by  the  court  to  bring  in 
a  sealed  verdict,  which  they  did,  saying  therein  that  they  found  a 
verdict  for  the  defendant,  without  specifying  in  what  amount 
Thereupon  the  court  directed  the  jury  to  retire,  and  specify  whether 
the  verdict  was  one  of  no  cause  of  action  or  for  a  sum  due  for 
repairing  the  cloak.  The  jury  retired,  and  again  came  into  court, 
Rud  rendered  a  verdict  in  these  words:  'TVe  fijid  a  verdict  for  the 
defendant  for  the  amount  of  $75,  with  interest,  and  that  the  de- 
fendant will  fit  the  coat  properly  for  the  plaintiff."  The  court,  upon 
its  own  motion,  directed  the  verdict  to  be  entered  for  the  defendnnt 
for  ?75,  and  struck  out  the  remainder  as  surplusage.  I'laintiff'a 
counsel  excepted  to  this  change  of  the  verdict,  and  now  contends 
that  error  was  committed  by  the  court  therein.  I  am  brought  to 
the  conviction  that  his  contention  in  this  regard  must  be  upheld. 
Xo  doubt  exists  but  that  the  court  can,  where  the  intentions  of  a 
jury  are  clear,  and  the  verdict  free  from  ambiguity,  correct  it  by 
putting  it  in  form  to  express  clearly  its  intent  and  meaning.  Such 
are  the  cases  of  Brigg  v.  HUton,  99     Y.  617,  3  K.  E.  51;  Hodgkins 
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T.  Mead,  119  N,  Y.  166,  23  N.  E.  559.  But  the  rule  extends  no  further, 
and  furnisheB  no  authority  to  the  court  for  adding  to  or  subtracting 
from  it  in  matter  of  subfltance.  In  the  preBent  case  the  sharply- 
contested  issne  vraa  that  defendant  had  not  fulfilled  his  contract, 
and  one  .of  the  particulars  was  that  the  coat  would  not  fit,  and 
■could  not  be  worn  by  plaintiff.  Before  defendant  was  entitled  to 
recover  at  all,  he  was  required  to  fulfill  his  contract  in  this  respect, 
the  same  as  in  every  other.  The  finding  can  be  construed  to  mean 
that  he  must  comply  with  his  contract,  and  fit  the  cloak  properly, 
■and  it  was  only  upon  such  contingency  that  he  was  entitled  to  re- 
cover anything.  When  the  jury  found  that  defendant  must  do  this 
thing,  it  foond  upon  a  substantial  issue,  and  by  directing  that  he 
>do  this  the  inference  can  plainly  arise  that  he  had  not  fulfilled  hia 
contract^  and,  if  this  be  so,  then  he  was  not  entitled  to  a  yerdict 
for  the  amount  which  the  court  directed  entered,  as  that  was  con- 
-ditional  upon  the  fulfillment  by  him  of  his  contract.  Under  these 
'Circumstances  it  became  the  duty  of  the  court  to  instruct  the  jury 
therein,  and  direct  them  to  retire  and  make  up  a  proper  verdict. 
Warner  v.  Railroad  Co.,  52  N.  Y.  437;  Hatch  v.  Attrill,  118  N.  Y. 
'389,  23  m.  E.  549.  This  case  is  quite  like  the  case  of  Herzberg  y. 
Murray,  40  N.  Y.  Super.  Ct.  271,  where  the  jury  attempted  to  make 
an  equitable  disposition  of  the  rights  of  the  parties,  and  where  the 
•court,  as  here,  attempted  to  correct  the  finding.  The  court  held 
it  could  not  be  done,  and  the  same  result  must  be  reached  here. 
There  has  been  a  mistrial  of  this  case,  with  the  result  that  it  must 
"be  retried.    Lee  v.  McLaughlin  (Sup.)  4  N.  Y.  Supp.  742, 

It  may  be  conceded  that  error  was  committed  in  permitting 
-questions  respecting  the  arrest  and  indictment  of  Baynor  for  the 
purpose  of  affecting  his  credibili^,  but  this  was  fbllowed  up  by 
showing  conviction  upon  his  plea  of  guilty,  which  cured  the  error, 
if  any  was  committed,  aa  this  was  clearly  competent  Pen.  Code, 
§  714;  People  v.  Noelke,  94  N.  Y.  137.  The  same  rule  applies  in 
civil  as  in  criminal  cases.  Van  Bokkelen  v.  Berdell,  130  N.  Y.  145, 
29  N.  £.  254.  But,  for  the  error  already  noted,  the  motion  for  a 
new  trial  1b  granted,  and  a  new  trial  ordered;  coBts  to  abide  the 
'event 

Motion  granted,  and  new  trial  ordered;  coBta  to  abide  erent 


<7  Misc.  Bep.  728.) 

In  re  NEWLAND'S  ESTATE. 

(Surrogate's  Court,  (Jhautauqua  Ooiinty.  April  18,  18&4.) 

£xEcm-ORa'  Cohhissions— Allowance  to  Sbtkral  Executors. 

Under  Code  Civ.  Proc.  {  2736,  providing  that  full  commlasIonB  on  an  ps- 
tate  exceeding  1100,000  may  be  aHow<^  to  each  of  several  executors,  where 
one  of  two  executors  dlea  the  surviving  executw  will  be  allowed  full  com- 
missions on  the  entire  estate,  and  half  commissions  on  the  amount  not  dis- 
tributed, when  his  coexecutor  died,  and  the  estate  of  the  deceased  executor 
Is  entitled  to  full  commlsaions  on  the  amount  actually  received  and  paid 
out  by  botb  executws,  and  to  half  commLnlona  <m  tbo  amount  not  paid  out 
at  time  of  his  death. 
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Settlement  of  th£  accounts  of  the  executors  of  the  -niQ  of  Robert 
Kewland. 

Frank  W.  Stevens,  for  Fred  A.  Bentlej,  surriTing  executor,  and 
Evelyn  N.  Post,  sole  legatee. 

Jerome  B.  Fisher,  for  Frank  E.  GHfford,  executor  of  John  J. 
Einney,  and  others. 

S.  The  personal  estate  of  the  testator  exceeded  in 
value  more  than  f 100,000  over  all  his  debts.  By  his  will  he  .ap- 
pointed Fred  A.  Bentley  and  John  J.  Kinney,  Esq.,  executors 
thereof,  both  of  whom  qualified  upon  the  probate  of  the  will  on 
October  8,  1891,  and  continued  to  act  together  in  administering 
the  estate  up  to  the  death  of  said  Kinney,  on  Februai^  19,  1893, 
ranee  whidd  time  the  surviving  executor  has  acted  alone  in  adminis- 
tering the  estate.  The  executors,  during  the  one  year  and  four 
mon^s  jnior  to  the  death  of  Kinney,  had  collected,  paid  out,  and 
diatribated  to  legatees  and  others  a  considerable  iiortion  of  the  es- 
tate of  the  testator,  and  then  had  in  their  hands,  undlstrlbnted, 
money  and  securities  of  said  estate  of  the  amount  and  value  of  over 
f30,000.  The  learned  counsel  of  the  surviving  executor  strongly 
claimed  upon  the  argument  and  by  his  brief  tiiat  only  one  full  com- 
mis^n  should  be  allowed  upon  this  settlement,  and  that  to  the  sur- 
viving executor,  and  none  to  the  estate  of  the  deceased  executor. 
I  hold  and  decide  that  the  surviving  executor  is  entitled  to  receive 
as  eomp«uation  for  his  commissions  upon  final  settlement  and  dis- 
tribution of  this  estate  tiie  same  that  by  law  he  would  have  been 
entitled  to  if 'be  had  be^  sole  executor,  and,  in  addition  thereto, 
one-half  of  the  commissions  allowed  by  law  upon  all  the  property  of 
the  estate  on  hand  and  undistributed  at  the  death  of  bis  coexecutor, 
John  J.  Kinney,  on  February  19, 1893.  And  I  hold  and  decide  that 
tlie  executor  of  the  estate  of  said  Kinney,  represented  in  this  pro- 
ceeding, is  entitled  to  full  compensation  for  commission  s  allowed  by  law 
Ttpon  all  the  property  of  the  ratate  of  the  said  Bobert  Newland 
actually  received,  paid  out,  and  distributed  to  legatees  and  others 
by  both  of  said  executors  up  to  the  time  of  the  death  of  said  Kinney, 
on  February  19, 1893,  and  that  the  estate  of  said  Kinney  is  also  en- 
titled to  one-half  the  commissions  allowed  by  law  upon  all  the 
property  of  the  estate  of  said  Newland  held  by  both  of  the  execu- 
tors, and  then  remaining  undistributed, — the  same  being  in  thia 
case  one-half  of  1  per  cent;  thus  allowing,  in  all,  two  full  commis- 
sions upon  all  the  proper^,  real  and  personal,  of  the  decedent, 
Bobert  Newland,  authorized  to  be  sold  and  distributed  under  his 
wilL  Code  Civ.  Proc.  §  2736,  as  amended  by.  Laws  1893,  c.  686; 
Welling  V.  Welling,  3  Dem.  Sur.  Bll;  In  re  Garrison;'  In  re  Ken- 
nedy;* Hedf.  Sur.  Pr.  (5th  Ed.)  813,  note  2;  Smith  v.  Bucbaoan,  « 
5  Dem.  Sur.  169,  hold  that  the  proceeds  of  sale  of  real  property 
made  by  the  executors  under  the  will  are  to  be  reckoned  as  part 
of  the  personal  estate  for  the  purpose  of  aUowing  commissions  under 

*  See  note  1  at  end  of  case.  ■  See  note  2  at  end  of  com. 
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section  2736  of  tlie  Code  of  Civil  Procedure,  In  re  Kenworthy  (Sup.) 
17  N.  Y.  Supp,  655,  holding  that  where  the  estate  exceeds  |100,000 
personal  property,  over  all  debts  of  the  decedent,  and  there  are  but 
three  executors,  each  is  entitled  to  full  commissioDB  based  on  the 
whole  estate,  irrespective  of  which  executor  actually  handled  it 
Opinion  by  Barnard,  P.  J.,  second  department  supreme  court.  The 
above  au^orities  appear  to  be  in  line  with  justice  to  the  rights 
of  all  parties  interested.  I  direct  and  decree  accordingly  upon  the 
final  judicial  settlement  and  distribution  of  this  estate,  and  that 
10  days'  notice  for  the  hearing  and  adjustment  before  the  surrogate 
as  to  values  and  amount  of  commissions  be  given  to  all  parties  in- 
terested. 

NOTE  1. 

The  following  is  the  opinion  of  Surrogate  Bansom  (dty  and  coonty  of  New 
York)  Id  the  Matter  of  the  Estate  of  Cwn^us  K.  Ganlson,  deceased,  filed 

January  27, 1890: 

*'Tbe  estate  of  the  testatw  amounts  to  $100,000  over  the  debts.  Three  of  ttie 
persons  named  as  execut(»«  In  testator's  will  duly  qualified.  One  of  them 
died  during  the  administration  of  the  estate,  and  the  survivors  have  rendered 
their  accounts,  and  the  same  are  now  to  be  judicially  settled  by  the  decree  to 

be  entered.  The  executors  claim  that  they  are  entitled  to  he  allowed  three 
full  commiaslonB,  to  be  apportioned  amontr  them  and  the  representatives  of 
the  deceased  executor.  They  are  right  In  their  ccmtentlon.  Welling  v.  Well- 
lug,  3  Dem.  Sur.  611.  CommiSBlons  for  receiving,  but  not  for  paying  out,  are 
allowed  upon  the  moneys  which  are  to  be  deposited  to  await  the  determlnatlou 
of  a  pending  litigation.'* 

NOTK  2. 

The  following  Is  the  opinion  of  Surrogate  Ransom  In  the  Mattw  at  the 
tatc  of  Harvey  Kennedy,  deceased,  filed  June  12,  1891: 

"The  testator  appointed  three  executors,  one  of  them  bring  his  wife,  and  pro- 
vided, in  case  of  the  deatti  of  any  of  them  other  than  bis  Wife,  for  the  ap- 
polntmoit  of  another  In  place  of  the  deceased  executor.  The  wife  prede- 
ceased the  testator.  The  other  two  executors  qualified,  and  entered  upon  the 
administration  of  the  estate.  One  of  them  afterwards  died,  and  In  bis  place 
another  (iiiallfied  and  has  acted.  It  Is  claimed,  the  estate  being  of  the  value 
of  $100,000  In  excess  of  the  decedent's  debts,  that  three  full  commissions  should 
be  allowed,  to  be  apportioned  among  the  executors  according  to  the  respective 
services  of  the  executors  rendtxlng  them.  This  claim  is  untenable.  Tlie 
section  (section  2736  of  the  Code  of  Civil  Procedure)  which  provides  tor  an 
nllowance  of  more  than  one  full  commission  where  there  Is  more  than  one 
executor,  applies  to  cases  where  the  ezecntOTS  have  acted  simultaneously  In 
the  administration  of  the  trust,  and  not  where  they  are  appointed  to  succeed 
each  other  In  office.  In  the  latter  case,  If  the  number  of  executors  Is  not  In- 
creased, the  number  of  full  commissions  to  be  allowed  la  not  Increased.  The 
oases  of  Welling  v.  Welling,  3  Dem.  Sur.  511,  and  In  re  Garrison  [note  1,  sd- 
pra],  where  It  was  held  that  the  surviving  executors  were  entitled  to  full  com- 
missions in  excess  of  the  number  of  existing  executtu-s,  were  cases  where 
there  was  another  executor  who  had  qualified  and  acted  In  the  admiulstratloa 
of  the  trust,  but  had  died  before  Its  completion.  The  claim  for  three  full  com- 
missions is  disallowed." 

(7  Misc.  Kep.  503.) 

PEOPLE  T.  LUHRS. 

(Oourt  of  Sessions,  Orange  Oonnty.   Ifiarch,  18M.) 

Ibtoxicatdig  Liouors—Ujilawpul  Sales— Clubs. 

The  sale  of  liquors  to  the  members  of  an  incorporated  club  by  a  servant 
thereof,  where  neither  the  servant  nor  the  club  had  a  license  to  sell,  la 
unlawful,  and  the  servant  Is  liable  criminally. 
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Appeal  from  court  of  special  sessicnis. 

Henry  J.  Luhra  was  oonvicted  of  Belling  intoxicating  liquors  with- 
out a  license,  in  violation  of  Laws  1892,  c.  401,  §  31.  Defendant 
alleged  in  defense  that  the  sales  were  made  "by  him,  as  ao  agent  of 
the  Cornwall  Boating  &  Fishing  Club,  to  members  thereof.  There 
was  a  judgment  of  conviction,  and  defendant  appeals.  AfQrmed. 

S.  E.  Dimmick  and  George  W.  Decker,  for  appellant. 
Frank  H.  Cassedy,  for  respondents. 

BEATTIE,  J.  There  was  no  dispute  as  to  the  essential  facts  of 
this  case.  That  the  defendant  was  an  officer  or  agent  of  a  so-called 
"club;''  that  members  of  the  club  and  others  drank  intoxicating 
liquors  served  by  the  defendant,  and  paid  for  by  them;  that  neither 
the  club  nor  the  defendant  watf  licensed  to  adl  liquors, — ^theae  were 
the  conceded  facts  of  the  case. 

The  only  question  debated  or  debatable  under  the  proof  was 
whether  the  defendant,  as  the  representative  of  an  incorporated 
clnb  or  association,  was  liable  to  criminal  prosecution  by  reason  of 
the  sale  of  liquor  by  him.  The  criticism  of  the  defendant's  counsel 
upon  the  bias  of  some  of  the  jurors  is  therefore  without  weight, 
because  the  decision  as  to  the  guilt  of  the  drfendant  is  not  depend- 
ent upon  any  finding  of  fact  by  the  jury,  but  upon  the  rule  of  law 
applicable  to  conceded  facts,  and  under  which  the  jury  would  not 
have  been  at  liberty  to  find  the  defendant  not  guilty.  The  ail- 
ment advanced  in  favor  of  the  defendant  Is,  in  effect,  that  an  act 
declared  in  general  terms  to  be  criminal  ceases  to  be  so  when  done 
or  committed  by  or  on  behalf  of  a  corporation  or  association.  Why 
the  voluntary  action  of  individualB  in  securing  a  corporate  existence 
should  give  them  Immunity  from  punishment  which  they  could  not 
secure  as  individuals  is  not  easily  to  be  explained.  Corporations 
may  now  be  formed  for  almost  any  purpose  or  object.  "When 
foi-med,  however,  they  are  subject  to  the  police  power  of  the  state, 
and  must  conform  to  the  laws  governing  the  actions  of  individualB 
in  like  pursuits.  That  similar  organizations  have  evaded  or  escaped 
punishment  in  other  states  is  urged  as  controlling  the  disposition  of 
this  case.  It  may  be  that  the  views  expressed  in  some  of  the  cases 
cited  on  behalf  of  the  defendant  would  justify  the  acts  of  the  defend- 
ant; but  violations  of  the  criminal  law  of  this  state  are  to  be  pun- 
ished under  the  laws  of  this  state,  and  such  acts  as  this  defendant 
was  concededly  guilty  of  have  been  passed  upon  and  condemned  by 
our  own  courts.  In  the  case  <rf  People  v.  Andrews,  115  N.  Y.  427, 
22  K.  E.  368,  the  defendant  was  the  steward  of  an  unincorporated 
association  who  had  delivered  or  sold  liquors  to  the  monbers  of  the 
Valley  Social  Glub.   Upon  the  trial  the  court  charged  the  jury: 

"That,  where  any  povon  acting  as  agent  or  steward  of  such  an  association 
does,  upon  request  of  a  member.  dellTer  to  a  person  not  a  member  liquors  be- 
longing to  that  association,  and  takes  pay  from  it,  although  from  that  member, 
the  transaction  constitutes  a  sale,  within  the  meaning  of  the  statute,  and 
the  offense  charged  la  the  indictment  is  complete." 
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GommentiQg  upon  the  rule  as  thus  laid  down  by  the  trial  court 
upon  a  review  of  the  conviction  of  tlie  defendant,  the  court  (tf  ap- 
peals say: 

"In  that  we  find  no  error.  Tbe  liquor  bdonged  to  tlie  asaodatfon;  not  a 
legal  entitx  as  a  coriMHutlcni,  but  as  Joint  ownoa  or  tenants  In  common.  I 
do  not  Bay  that  circumstance  distlngulslies  this  case  from  one  where  tbe 
liquor  is  owned  by  an  incorporated  club." 

While  the  case  cited  differs  in  the  fact  that  the  club  was  not 
incorporated,  as  it  was  in  this  case,  yet  there  is  a  clear  intimation 
that  the  incorporation  would  not  have  availed  as  a  defense.  In 
the  case  of  People  v.  Bradley,  68  Hun,  601,  11  N.  Y.  Bapp.  594,  the 
defendant  was  the  steward  of  an  incorporated  club  kxiown  as  the 
"Bolivar  Lotus  Club."  He  delivered  to  members  of  the  dub  lager 
beer  in  bottles.  The  court  hdd  that  it  waa  entirely  inunaterial 
whether  the  liquor  was  paid  for  at'  the  time,  whether  credit  was 
given,  or  whether  the  charge  was  indicated  by  punching  tickets 
which  had  been  issued  by  the  club ;  that  the  transaction  constituted 
a  sale,  and  that  the  defendant  was  properly  convicted.  In  the 
case  of  People  v.  Sinnell,  68  Hun,  607,  12  N.  V.  tiupp.  40,  the  de- 
fendant was  the  treasurer  of  a  social  club,  the  liquors  were  the 
property  of  the  club,  and  they  were  furnished  the  defendant  to 
the  members  only.  The  money  received  for  such  liquors  was  ex- 
pended by  the  defendant  for  the  expenses  of  the  club.  Judge 
DYKMA^,  writing  the  opinion,  held  that  the  defendant  was  prop- 
erly convicted,  and  construed  the  decision  in  the  Andrews  Case  as 
depriving  the  defendant  of  any  defense  or  justification.  The  con- 
viction of  the  def^dant  is  within  the  authorities  cited,  and  it  mast 
be  affirmed.  The  punishment  imposed — of  six  znontha*  imprison* 
ment  and  f50  fine — ia  denounced  as  extreme  and  unwarranted. 
Considering  the  hlstoiy  of  litigation  growing  out  of  the  violation  d 
the  excise  law,  it  may  be  said  that  every  violation  of  the  law  against 
the  sale  of  liquors  without  a  license  is  of  the  most  deliberate  char- 
acter. The  provision  of  the  law  is  well  known,  having  been  prac- 
tically unchanged  since  1857.  A  violator  of  the  law  can  have  no 
excuse  or  plea  of  ignorance  to  avoid  the  punishment  that  is  fixed 
by  legislative  authorlly.  The  justice  was  familiar  with  all  the  facts 
of  the  case,  and  he  had  the  authority  to  impose  the  puniahment 
People  V.  Henschel  (Sup.)  12  N.  Y.  Supp.  46.  The  judgment  and  con- 
viction  must  be  affirmed.  Judgment  and  conviction  affirmed. 


(8  Misc.  Rep.  1B9.) 

In  re  TATLOR. 

(Gotirt  of  Oyer  and  Termino-,  Tompkins  Oounty.   ICandi  29, 18M.) 

1.  Contempt— Refusal  to  Testift  before  Grakd  Jury. 

Refusal  to  testify  before  a  graod  jury  is  a  contempt  couunltted  In  tbs 
presence  of  the  court  on  which  the  grand  jury  Is  attending. 

3.  CouBTs— Whsh  is  Session— Tsmfobart  Aojoubnweht. 

The  session  of  a  court  of  oyer  and  terminer  continues,  though  the  court 
takes  a  recess  and  adjonnis  the  grand  Jury  toe  aeveral  days. 
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&  Habeas  CORPva— Issuance  ddrthg  Session  or  Otbr  akd  Terhiubr. 

Under  Laws  1802,  c.  CStt,  g  «9,  proridfns  that  duriiiK  tbe  session  of  the 
ojer  and  terminer  iio  person  detained  In  the  county  jntl  on  u  crindual 
charge  sliall  be  removed  therefrom  by  writ  of  habeas  corpus  unless  It  Is  la- 
med by  or  returnable  before  such  cmirt,  a  person  Imiiriaraed  toe  amtempt 
of  the  court  of  oyer  and  terminer  cannot  be  remored  on  habena  cocpna 
tnmable  before  a  justice  of  tbe  supreme  court,  though  the  oyer  and  tov 
miner  has  takm  a  recess  of  several  days. 

4.  Witness^-Pkitilkob— Tbstifttno  bbforb  Grand  Jury. 

A  witness  cannot  refuse  to  testify  before  the  grand  jury  on  the  InvesU- 
;;atloD  of  a  charge  against  another  i^erson  on  the  ground  that  his  testimony 
may  t^d  to  criminate  him,  where  he  has  been  promised  exemption  from 
prosecution  on  any  evidence  which  he  should  give. 

&  6axe — Question  op  Pkivilbge~Bt  Whom  Dktbrmutbd. 

Tbe  witness  Is  not  the  sole  judge  as  to  whether  his  testimony.  If  given, 
would  tend  to  criminate  him,  but  the  question  of  privilege  Is  one  of  fact 
tor  the  court. 

Proceediag  to  pnniBb  Frederick  L.  Taylor  for  oontmpt  of  coart 
in  refsfling  to  aD8w«*.qaestioii8  before  the  grand  jury. 

J.  H.  Jenninf^  Dist,  Atty.,  and  S.  D.  Halliday,  for  tlie  People.  • 
John  B.  Stanchfleld  and  Tompkins  &  Leary,  for  defendant. 

FORBES,  J.  The  pe>wer  of  the  court  to  proceed  in  contempt 
is  incident  to  every  judicial  tribunal,  derived  from  its  very  con- 
stitution, and  without  any  express  statutory  aid.  The  doctrine 
in  these  broad  terms  is  generally  asserted,  and  is  believed  to  be 
Bound.  The  narrower  doctrine,  about  which  there  is  no  dispute,  is 
that  this  power  is  inherent  in  all  conrts  of  record.  Yates  r.  Lan- 
sing, 9  Johns.  39S.  In  the  Gartwright  Oase,  lli  Mass.  230-238,  it 
is  held: 

"It  is  inherent  In  coiu^s  of  chancery  and  otlier  superiw  courts,  as  essential 
to  the  executliHi  of  their  powers  and  to  the  maintenance  of  their  autbcHrlty,  and 
Is  part  of  the  law  of  the  land,  within  the  meaning  ot  the  Magna  Charta  and 
the  twelfth  article  of  our  declaration  of  rights." 

See,  also,  Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct  77. 

"Courts  of  Justice  are  universally  acknowledged  to  be  vested,  by  their  very 
creation,  with  powers  to  impose  silence,  respect,  and  deconim  In  tiielr  pres- 
ence, and  sulMnisslon  to  their  lawful  manddtes.'*  Anderson  v.  Dunn,  6 
Wheat  204,  227;  Ex  parte  Boblnsott,  19  Wall.  006,  BID;  2  Bisli.  Or.  Xaw 
(7th  Ed.)  I  2il. 

"It  Is  a  power  not  derived  ftrom  any  statute,  but  arising  teom  neeeaalty; 
implied,  because  It  is  necessary  to  tbe  exercise  of  all  their  powers.  WlUiout 
such  power,  tt  was  observed  in  Kaston  y.  State,  89  Ala.  552.  the  administra- 
tion of  the  law  would  be  In  continual  danger  of  being  thwarted  by  the  law- 
less.'* 

"Any  willful  act  tending  to  obstruct.  Interrupt,  or  embarrass  the  proceed- 
ings of  a  court,  or  to  corrupt  or  impede  the  administration  of  justice,  is  a 
contempt  of  the  authority  of  the  court  against  which  such  willful  act  la 
directed."    Gheadle  v.  State,  110  Ind.  ROl,  11  N.  £.  430. 

This  right  and  power  of  the  court  may  be  exercised  independently 
of  the  statute,  as  an  examination  of  these  authorities  will  show. 
The  offense  for  which  Taylor  was  adjudged  guilty  of  a  criminal 
contempt  is  delined  by  sections  8  and  14  of  the  Code  of  Civil  Fn>- 
cednre.    Section  %  snbd.  6,  reads  as  follows: 

"Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wltnesa;  or,  after 
being  sworn,  to  answer  any  legal  and  iffoper  interrogatory." 
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Section  14,  nubd.  5,  defines  the  manner  in  which  contempts  cad 
be  punished  dvilly,  and  in  vhat  cases.  Snbdivision  5  reads  as 
follows: 

"A  person  subpoenaed  as  a  witness,  tor  refnsing  or  n^tecHnf;  to  obey 
tbe  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer  as  a  witness.** 

By  section  143  of  the  Penal  Code,  criminal  contempts  are  also 

defined,  and  snbdlTision  6  of  that  section  reads  as  follows: 

"Contiiniaclotis  and  nnlawfiil  refusal  to  be  sworn  as  a  wltoess;  w.  ifter 
being  Bwom,  to  answer  any  legal  and  i^wper  Interroratwy." 

Under  this  section  of  the  Penal  Code,  the  party  refusing  to  an- 
swer, being  guilty  of  a  criminal  contempt,  may  be  indicted  by  the 
grand  jury,  and,  upon  conviction  thereof,  punished  by  the  court 
for  a  n^sdemeanor;  and  this  pnnishment  may  be  inflicted  notwith- 
standing the  summary  punishment  by  the  conrt  for  the  crimiiifll 
contempt  committed  In  its  presence.  In  re  Jones,  6  Cir.  Proc.  R 
250;  People  v.  Meakim,  133  X.  Y.  225,  30  X.  -E.  828;  BIsh.  Cr.  Uw. 
§  1067;  Code  Civ.  Proc.  §  13.  It  is  not  so  certain,  however,  that 
the  period  of  summary  punishment  by  the  court  for  a  criminul 
contempt  is  confined  to  only  30  days,  as  seems  to  be  indicated  br 
Code  Cir.  Proc.  §  9.  In  the  case  of  People  v.  Davidson,  35  Uiin. 
471.  Davis,  F.  J.,  in  the  first  department,  at  general  term,  setting 
aside  the  conviction,  said : 

"We  are  glad  to  say  that  there  Is  nothing  In  the  case  that  will  prevent  ihe 
witness  from  being  brought  again  Into  conrt  for  examination,  and.  on  n- 
fusnl  to  testify,  being  subject  to  whateror  pontsbment  Is  necessary  to  tnakf 
her  obedient  to  the  primary  duty,  under  onr  government  and  laws,  of  everj- 
good  citizen  when  brought  as  a  witness  Into  a  court  of  jiwtlce.  which  Is  lo 
speak  'the  truth,  the  whole  truth,  and  nothing  but  the  truth.'  touching  the 
subject-matter  of  the  controversy.  If  the  power  to  compel  this  did  not  exist, 
then  justice  may  be  defeated  In  evor  effort  to  redress  the  wrongs  and  en- 
force the  rights  of  litigants." 

The  authorities  in  this  state  also  hold  tliat  it  would  be  usdess 
to  confine  the  period  of  punishment  to  only  30  days'  time,  for  the 
reason  that,  to  conceal  evidence,  and  shield  another,  one  might  very 
well  afford  to  remain  in'  confinement  for  30  days,  to  permit  his 
friend  to  escape  punishment.  This  is  not  the  policy  of  the  law  in 
this  state.  Code  Civ.  Proc.  §  2285;  People  v.  Davidson,  35  Hnn. 
471.  In  the  case  at  bar,  the  offense  upon  which  the  summary 
conviction  was  made  occurred  while  the  oyer  and  terminer  was  in 
session  with  a  grand  jury  in  the  same  courthonse,  and,  as  we  insigt 
in  the  presence  of  the  court  In  the  Bergh  Case,  16  Abb.  Pr.  (X.  8.) 
2G6,  It  was  held:  '^he  grand-jury  room  is  an  extension  of  the 
court  room,  and  its  session  is  a  part  of  the  session  of  the  court"  In 
tliat  case  the  contempt  was  for  delivering  an  aspersive  letter  to  one  of 
the  grand  jurors.  This  was  held  to  be  contemptuous  and  insolent  be- 
havior in  the  presence  of  the  court.  In  the  case  of  People  v.  Barrett, 
121 N,  Y.  678,  24  N.  E.  1095,  affirming  56  Hun,  351,  9  N.  Y,  Supp.  321. 
where  the  subject  was  fully  discussed,'  the  court  of  appeals,  in 
a  memorandum  decision,  £arl  and  Finch,  JJ.,  dissenting,  hdd 
*'that,  where  a  reporter  conceals  himself  in  the  petit-juiy  room, 
though  the  judge  was  then  absent,  this  was  an  offense  within  the 
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immediate  view  and  presence  of  the  court"  Ex  parte  Terry,  128 
U.  B.  289,  9  Sup.  Ct.  77;  Baker  y.  State  (Ga.)  9  a  E.  743,  4  L.  R  A. 
128,  and  note.  In  the  ease  of  Savin,  Petitioner,  131  U.  a  267,  9 
Sup.  Ct  699,  the  supreme  court  of  the  United  States  held  that, 
"within  the  meaning  of  section  725  [relating  to  contempt],  the  court, 
at  least  when  in  session,  is  present  in  every  part  of  the  place  set 
apart  for  its  own  use  and  for  the  use  of  its  officers,  jurors,  and 
witnesses;  and  misbehavior  anywhere  in  such  place  is  mi8beha\'ior 
in  the  presence  of  the  court"  See,  also,  Gould  &  T.  Notes,  Rev.  St. 
U.  S.  p.  203,  §  725.  That  was  a  proceeding  for  contempt  in  attempt- 
ing to  deter  a  witness  from  testifying  for  a  party  in  whose  behalf 
he  was  summoned,  and  offering  him  money  not  to  testify  against 
the  defendant  This  occurred  while  the  defendant  was  not  in  the 
court  room,  but  in  the  hallway  of  the  courthouse;  and  it  was  held 
to  be  misbehavior  in  the  presence  of  the  court  In  the  case  at 
bar,  the  offense  was  committed  while  the  court  was  in  actual 
session.  The  witness  was  brought  before  the  court  after  his  re- 
fusal to  testify.  What  was  sworn  to  before  the  grand  jury  was 
repeated  to  the  court,  in  his  presence,  and  was  not  denied  by  the 
defendant  The  defendant  was  thereupon  instructed  to  answer 
the  questions  put  to  him;  was  again  sent  before  the  grand  jury, 
with  the  district  attorney;  certain  other  queatlonB,  which  have 
been  the  subject  of  discus^on,  were  there  repeated  to  him,  which 
he  refused  to  answer;  and  he  was  thereupon  adjudged  guilty  of 
contempt,  after  being  asked  in  open  court  why  the  judgment  of 
the  court  should  not  be  pronounced  against  him.  He  was  defended 
upon  the  ground  that  the  questions  put  to  him  were  privileged,  and 
that,  if  he  answered  the  questions  put  truthfully,  they  would  have 
a  tendency  to  convict  him  of  a  criminal  offense,  or  to  implicate  him 
in  the  crime  chained  against  Dingens  and  Corby,  who  were  chained 
with  the  offense  under  investigation,  and  againBt  whom,  only,  the 
investis^tlon  was  being  made.  The  defendant  still  rinsing  to  an- 
swer, and  claiming  exemption  from  so  testifying,  he  was  summarily- 
convicted  of  criminal  contempt,  and  was  ordered  into  the  common 
jail  of  the  county  of  Tompkins  until  he  did  answer  said  questions, 
and  purge  himself  of  the  contempt  of  which  he  was  declared  guilty, 
not  to  exceed  30  days'  time. 

All  of  the  proceedings  before  the  grand  jury  and  before  the  court 
were  part  of  the  record  at  the  time  the  decision  was  made.  On  Sat- 
urday morning  the  court  took  a  recess  until  the  following  Thurs- 
day, and  the  grand  jury  were  dismissed  until  that  time.  On  Sat- 
urday writs  of  habeas  corpus  and  of  certiorari  were  issued  by  Hon. 
Walter  Lloyd  Smith,  one  of  the  justices  of  this  court,  and  the  sheriff 
of  the  county  in  which  the  prisoner  was  being  detained  was  com- 
manded to  bring  the  prisoner  b^ore  said  justice  at  a  court  then 
being  held  in  the  village  of  Watkins,  in  the  county  of  Schuyler. 
The  writ  of  habeas  corpus  was  undoubtedly  issued  to  get  possession 
ot  the  body  of  the  defendant  in  tiiat  court,  and  the  writ  of  certiorari 
to  brhig  up  the  record  and  the  mandate  upon  which  the  defendant 
was  being  Stained  in  the  county  jail  of  Tompkina  That  record 
and  mandate  show  upon  their  f&ce  that  the  defendant  was  being 
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detained  in  the  county  jail  of  Tompkins  connty  for  a  criminal  con- 
tempt The  opinion  of  the  learned  justice  ehovs  that  he  had 
knowledge  at  that  time  that  the  oyer  and  terminer  was  still  in  ses- 
sion, for  in  that  opinion  he  suggests  "that  the  defendant  can  put^ 
himself  of  contempt  by  again  coming  before  the  same  grand  jury 
and  answering,"  etc.,  or,  ^'declining  to  answer,  saying  that  to  do  so 
would  tend  to  criminate  himself."  This,  In  my  judgment,  with  all 
due  respect  to  the  learned  justice  before  whom  the  proceedings  were 
being  had,  was  an  unintentional,  and  yet  an  unauthorized,  infringe- 
ment upon  the  rights  of  the  oyer  and  terminer  continuing  in  ses* 
sion  in  the  county  of  Tompkins,  and  is  a  plain  violation  of  the  stat- 
ute. Until  the  grand  jury  is  finally  actually  discharged  from  the 
work  of  the  oyer  and  terminer,  or  the  court  in  session,  the  court  con- 
tinues, and  the  absence  of  the  judge  and  of  the  jury  is  not  a  termina- 
tion of  the  court  within  the  meaning  of  the  statute.  County  Law, 
Bey.  St  (8th  Ed.)  p.  2793,  §  26;  General  Municipal  Laws,  Dick,  ft 
0.  p.  68,  §  98;  People  r.  Sullivan,  115  N.  Y.  183,  21  N.  E.  1039; 
People  V.  Barrett,  56  Hun,  351,  9  N.  Y.  Supp.  321;  In  re  Gannon 
(Cal.)  11  Pac.  240.  It  has  been  held  that  the  absence  of  the  judge 
from  the  oyer  and  terminer  for  seven  days  does  not  obstruct  the  ses- 
sion of  the  court  Com.  v.  Bannon,  97  Mass.  214,  and  cases  there 
cited.  The  question  of  the  right  of  another  court  to  intervene  was 
directly  decided  in  the  case  of  People  v,  Fancher,  4  Thomp.  &  C. 
467,  2  Hun,  226,  at  the  general  term  in  the  first  department,  where 
Westbrook,  writing  the  opinion,  said  that  the  interference  by  an- 
other judge  was  a  violation  of  the  statute;  and  in  that  case,  where 
tlte  prisoner  had  been  taken  out  of  the  jail  during  the  session  of 
the  court  on  a  writ  of  habeas  corpus  and  a  writ  of  certiorari,  and 
discharged  from  contempt,  he  was  remanded  to  the  connty  jail,  and 
the  decision  of  the  justice  discharging  him  was  reversed.  Danids, 
J.,  and  Davis,  P.  J.,  both  concurred.    Davis,  P.  J.,  said : 

"I  concur,  secondly,  upon  the  ground  that  the  writ  should  have  been  mafle 
returnable  before  the  oyer  and  terminer  of  KInffs  county;  and,  when  It 
ajtpeared  to  the  Judge  that  that  court  was  In  seasion,  the  writ  ahoold  tuiTe 
been  dismissed  as  ImproTldently  granted,  or  tbe  hearing  thereon  shanld 
have  been  smt  before  the  oyer  and  terminer.  This  was  required  both  by 
the  statute  and  by  the  comity  due  to  a  tribunal  of  concurrent  Jurisdiction  In 
such  proceedings." 

Westbrook,  J*,  reaflBrmed  this  decision  in  the  case  of  People  t. 
Idscomb,  3  Hun,  at  page  779. 

Under  the  revision  of  the  county  laws  of  1892,  chapter  686,  §  99, 
pro\-ides: 

"During  the  session  of  the  oyer  and  terminer  in  any  county,  no  person  de- 
tained In  the  couB^  Jail  of  such  county,  upon  a  criminal  charge,  shall  be 
removed  therefnnn  by  a  writ  of  habeas  corpus,  uolesa  mu±  writ  ahaU  ban 
been  Issued  by  or  ahall  be  made  retnmal^  b«£ore  socfa  court." 

This  seems  to  be  an  absolute  suspension  of  the  writ  of  habeas 
corpus,  and  of  other  outside  control  of  the  proceedings  in  the  byer 
and  terminer  while  in  session. 

Under  these  circumstances,  during  the  excitement  of  this  investir 
gation,  I  deeply  regret  that  the  learned  justice  before  whom  the 
defendant  was  taken  felt  it  his  duty  to  write  an  elaborate  oplnioii 
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— which,  witbont  his  fault,  was  puhltshed  and  circnlated  in  Ithaca 
— erroneonslj  instructing  the  defendant  aa  to  his  rights  before  the 
grand  jury,  and  informing  this  court  what  it  was  its  duty  to  do 
apon  the  defendant's  presenting  himself  again  for  examination; 
thus,  as  I  bdieve,  unintentionally  obstructing  the  inTestigation 
there  being  had,  and  unintentionally,  in  effect,  giving  other  wit* 
neftses  an  erroneoaH  intimation  of  the  manner  in  w]iich  an  examina- 
tion could  be  defeated  by  alienee.  Section  99  of  the  county  law 
was  re-enacted  from  the  Laws  of  1847,  as  found  in  3  ISev.  St  (5th 
Ed.)  p.  1066,  §  27.  Section  26  of  that  statute  provides  what  may 
be  done  witliin  24  hours  after  the  final  discharge  of  the  grand  Jury, 
and  section  27  saya: 

**After  the  court  of  oyer  and  terminer  sball  commence  its  sittings  In  any 
county,  no  person  detained  la  the  common  jail  a£  any  such  county,  upon  a 
criminal  diarge,  shall  be  removed  ftom  It  by  a  writ  ol  habeas  corpus,"  etc. 

This  section  is  found  in  the  Oeneral  Municipal  Laws  of  New  York, 
compiled  by  Dickinson  &  Cuming  (page  69),  pubMshed  in  1892;. 
and  a  direct  construction  of  that  statute  was  given  by  the  general 
term  in  People  r.  Fancher,  4  Thomp.  &  0.  4:67,  which  is  also  re- 
ported in  2  Hun,  226,  and  reviewed  in  People  v.  Liscomb,  8  Hun, 
760.  This  of  itself  would  seem  to  have  been  a  suflBcient  reason  for 
letting  the  oyer  and  terminer  exercise  control  of  its  iuvestigatlona 
and  of  defendant  while  in  jail,  during  the  session  of  this  court; 
and,  upon  the  facts  having  been  presented  to  the  learned  justice, 
this  case  ought  to  have  been  peremptorily  dismissed,  or  sent  back 
to  the  oyer  and  terminer. 

The  learned  justice  undoubtedly  misapprehended  the  fact  of  the 
knowledge  of  the  oyer  and  terminer  of  all  of  the  proceedings  before 
the  grand  jury,  and  ipuRt  have  been  misled  also  with  reference  t» 
his  authority  or  jurisdiction  to  examine  the  case  upon  the  merits, 
or,  indeed,  to  examine  it  at  all,  except  to  see  "why  the  defendant 
was  .detained  in  custody,  and  whether  the  mandate  was  regular 
upon  its  face."  When  it  was  shown  by  the  district  attorney,  un- 
der section  208^  of  the  Code  of  Civil  Procedure,  that  the  defendant 
was  being  detained  upon  a  commitment 'for  a  criminal  contempt^ 
d^ned  in  section  8  of  this  act,  which  has  ^ready  be^  quoted,  It 
was  then  the  duty  of  the  justice,  .without  further  examination  of 
the  question,  to  forthwith  make  a  final  order  remanding  the  pris- 
oner to  the  jail  from  which  he  was  taken,  when  he  had  ascertained 
that  the  commitment  was  made  by  a  court  having  jurisdiction  to 
commit  for  contempt;  and  that  such  authority  was  specifically  and 
plainly  charged  in  the  commitment  before  him.  There  seems  to 
have  been  a  further  misapprehension  on  the  part  of  the  learned 
justice  in  passing  upon  the  rights  of  the  defendant  to  refuse  to 
testify  before  the  grand  jury,  assuming,  as  he  did  in  his  opinion, 
to  do  this  for  the  r^son  that  the  case  was  being  heard  upon  a 
certiorari,  as  well  as  upon  a  writ  of  habeas  corpus.  If  that  opin- 
ion is  to  be  strictly  construed  as  the  law  of  this  state,  it  would 
absolutely  end,  b^ore  the  j^rand  jury,  an  examination  of  any  one 
of  these  students.    All  each  student  would  have  to  do  would  be  to 
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repeat  that,  if  he  were  to  disclose  what  he  knew  about  the  offense 
committed,  in  his  opinion  it  would  hare  a  tendency  to  implicate  him 
in  the  commission  of  the  crime  itself;  living  the  witness,  not  the 
court,  to  be  the  judge  of  the  facts  upon  which  that  opinion  is 
based.  That  cannot  be,  and  certainly  is  not,  the  law  of  this  state. 
»  The  opinion  ought  not  to  have  been  written  or  published,  and  the 
4etermination  of^  the  oyer  and  terminer  ^ould  not  have  been  re- 
viewed in  that  proceeding.  In  the  case  of  People  t.  Gassels,  5  Hill, 
164,  Bronson,  J.,  said: 

"The  Judgment  or  decision  of  a  court  or  officers  having  competent  Jurte- 
•dlction  cannot  be  reviewed  on  habeas  corpus;  but.  If  tbe  decision  be  erro- 
neous, the  remedy  is  by  certiorari  or  writ  of  error,"  viz.  (to  a  higher  court). 

"Accordingly,  where  the  retiuTi  to  a  habeas  corpus  shows  that  the  person 
Boufcht  to  be  released  was  detained  under  a  commitment  by  a  magistrate  for 
contempt  as  a  witness  in  refusing  to  answer  questions  relating  to  a  criminal 
complaint,  held:  That  the  officer  before  whom  the  writ  was  returnable  had 
no  right  to  Inquire  into  the  truth  of  the  facts  adjudged  by  the  committing 
magistrate,  n<Hr  whether  the  questions  put  to  the  witness  were  proper,  nor 
whether  he  was  privileged  from  answering."  Bap.  Contempt,  a  4^  p.  222, 
and  authorities  cited. 

In  the  case  of  Spalding  v.  People,  7  Hill,  301,  Kelson,  C.  J.,  said: 

"A  fine  Imposed  upon  a  party  by  a  court  of  chancery  for  a  willful  vlolatioa 
■of  an  Injunction  is  not  affected  by  his  discharge  under  the  bankruptcy  law, 
and  where  a  court  commissioner— after  the  party  had  been  Imprisoned  for 
nonpayment  of  such  fine— granted  a  habeas  corpus,  and  made  an  oi-der  re- 
leasing him  from  cnstody,  on  the  ground  of  having  been  discharged  under 
the  bankruptcy  law,  held,  that  the  order  was  a  nullity^" 

In  the  case  of  People  r.  Sheriff  of  New  York,  29  Barb.  622, 
Ingraham,  J.^  writing  the  opinion  of  the  court,  held: 

"On  a  habeas  corpus  In  case  of  commitment  for  contemot  only  two  ques- 
tions can  be  examined:  First,  as  to  the  jurisdiction  of  the  court  or  officer 
■making  the  commitment;  and,  secondly,  as  to  the  form  of  commitment. 
The  court  has  no  power  to  inquire  Into  the  Justice  or  propriety  of  the  com- 
jnltment  Nor  can  the  supreme  coxart  review,  upon  certiorari,  the  Judgment  oC 
■a  court  ordering  a  commitment  for  contempt" 

See,  also,  Ex  parte  Percy,  2  Daly,  530. 

In  the  case  of  People  v.  Liscomb,  3  Hun,  760,  Westbrook, 
referring  to  the  ease  of  People  v.  Fancher,  supra,  said: 

"In  the  very  recent  case  of  the  People  v.  Fancher  the  writer  of  this  opin- 
ion had  occasion  to  examine  this  same  question,  and  nothing  has  transpired 
to  shake  his  confidence  In  the  soundness  of  the  views  thtn-ein  expressed. 
Svery  consideration  of  public  policy,  and  the  express  language  of  the  statutes, 
require  us  to  hold  that  the  Judgment  of  a  competent  court— competent  by 
reason  of  Its  having  Jurisdiction  of  the  subject-mattw  and  of  the  party — 
'Cannot  be  practically  reversed  ,and  annulled  by  any  <^cer  «npowered  to 
grant  a  writ  of  hnbeaa  corpus.  '  Plain  words  should  not  be  refined  away  by 
legal  subtlety,  aud  when  om*  written  statute  law  emphatically  declares  that 
'no  court  or  ofHcer,  on  tbe  return  of  any  habeas  corpus  or  certiorari,  Issued 
under  this  article,  shall  have  power  to  Inquire  into  tbe  leprallty  or  Justice  of 
any  •  *  •  Judgment'  'of  any  competent  tribunal  of  civil  or  crlmiual  Jurls- 
■dictlon,'  it  Is  but  our  simple  duty  to  obey  Its  mandate,  aud  not  permit  a 
power  to  be  assumed,  which  our  statutes  declare  the  officer  or  trlbnnal  grant- 
ing the  writ  does  not  possess.'* 


In  the  case  of  People  v.  Protestant  Episcopal  House  of  Mercy, 
128  K.  Y.  180,  28  K.  £.  473,  Roger,  G.  J.,  said: 
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"Where,  In  proceedings  by  habeas  corpos.  It  ftppears  that  tke  person  Is 
held  in  custody  under  a  commitment  Issued  by  a  magistrate,  the  ooly  Inquiry 
is  whether  the  magistrate  had  Jurisdiction  of  the  case,  and  autliorlty  to  pro- 
nounce the  Judgment  for  the  cause  assigned.  The  decision  of  the  magis- 
trate may  not  be  reviewed,  and  so  it  is  not  essential  to  retin*n  the  evidence 
on  the  trial.  Code  CIt.  Proc.  U  20^,  2034.  If  the  process  be  valid  upon 
Its  face,  the  burden  of  lmi>eachlng  its  validity  rests  upon  the  prisoner,"  vis. 
upon  appeal. 

I  have  thus  far,  as  I  brieve,  carefuUj  reviewed  the  important 

questione  which  are  presented  by  the  issuing,  and  examination 
upon  the  contempt  proceedings  before  the  learned  justice,  of  the 
writs  of  habeas  corpus  and  certiorari  upon  which  the  defendant, 
Taylor,  was  taken  from  the  common  jail  of  Tompkins  to  the  court- 
house in  the  county  of  Schuyler;  and  I  have  done  this,  as  I  hope, 
in  the  kindest  spirit,  for  the  reason  and  with  the  purpose  of  cor- 
recting the  false  impressions  made  and  inferences  which  have 
been  drawn  by  the  proceedings  before,  and  from  the  opinion  of, 
the  learned  justice  who  reviewed  the  action  of  the  oyer  and 
terminer.  Nobody  can  hope,  and,  indeed,  all  must  despair  of  even 
attempting,  to  correct  the  opinions  of  the  law  of  the  press.  Fre- 
quently it  seems  to  be  the  case  that  the  editor  or  the  reporter 
who  knows  least  about  the  law  or  the  facts  in  a  l^al  proot'eJ- 
ing  is  the  person  who  assumee  to  know  most,  and  succeeds  in 
getting  everything  so  far  jumbled  and  perverted  as  to  be  nn- 
-distingili^able  as- the  case,  before  the  court;  and  It  seems  abso- 
lutely impossible  for  the  most  intelligent  and  honest  of  them,  who 
are  not  educated  lawyers,  to  comprehend  or  reproduce  correctly 
anything  that  is  said  in  courts  of  justice.  Knowing  nothing  of 
the  law,  perverting  and  garbling  the  facts,  their  conclusions  are 
UBually  unwarranted  and  erroneous;  and  their  criticisms  are  too 
often  either  intended  to,  or  do  In  fact,  disturb,  frustrate,  and 
very  frequently  absolutely  destroy  ihe  most  earnest  and  labored 
efforts  of  the  courts  to  bring  offenders  to  punishment. 

As  to  whether  the  defendant,  Taylor  (or  other  pt'rsons  who  have 
knowledge  of  material  facts  of  which  they  should  put  the  grand 
jury  in  possession  for  the  purpose  of  producing  an  indictment 
against  the  real  offenders),  can  be  compelled  to  testify,  depends 
upon'  a  -variety  of  circumstances,  which  perhaps  may  as  well  be 
reviewed  at  this  time,  and  disposed  of  so  far  as  this  court  is  con- 
cerned. It  is  claimed  that  Taylor  cannot  be  compelled  to  testify 
before  the  grand  jury,  and  that  privilege  is  based  upon  the  theory 
that  he  is  protected  from  giving  before  any  tribunal  any  evidence 
which  may  tend  to  criminate  himself,  or  to  show  that  he  was 
a  participant  before  the  fact,  which,  by  the  terms  of  the  Penal 
Code,  now  makes  him  a  principal  to  the  crime.  Tliis  is  erroneous 
and  illusive,  as  will  be  seen  by  an  examination  of  the  law.  Ar- 
ticle 1,  §  6,  of  the  constitution  of  the  state  of  New  York  provides: 

"No  person  shall  be  subject  to  be  twice  put  In  Jeopardy  for  the  same  of- 
fence: nor  shall  he  be  compelled  In  any  criminal  case  to  be  a  witness  against 
himself." 
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This  proTlslon  was  carried  into  the  Revised  Statutes  (2  Rev. 
St.  p.  405,  §  71),  and  npon  the  adoption  of  the  Code  waa  codifled 
under  section  837^  as  follows: 

"But  this  provision  does  not  require  a  witness  to  give  an  answer,  which 
will  tend  to  accuse  him  of  a  crime  or  misdemeanor,  or  expose  him  to  a  pen- 
alty or  forfeiture;  nor  does  it  vary  any  other  role,  respecting  the  examina- 
tion of  a  witness." 

Upon  the  adoption  of  the  Code  of  Criminal  Procedure,  in  sec- 
tion 10,  tlie  following  language  is  used: 

"No  person  can  be  compelled  In  a  criminal  acUon  to  be  a  witness  against 
fatmsdf,  nor  can  a  person  charged  with  crime  be  subjected,  befbre  convlc- 
Hoo,  to  any  more  restraint  than  is  necessary  fbr  his  detention  to  answer  tba- 
charge." 

It  will  be  observed,  upon  an  examination  of  the  cases  constmin^ 
these  provlsi(ms  of  tbe  constitution  and  the  statute,  that  this 
privilege  only  extends  to  a  witness  when  the  evidence  is  to  be 
used  against  him;  tliat  it  cannot  be  used  as  a  shield  against 
disclosure  of  crimes  committed  by  other  persons,  where  the  party 
himself  was  not  connected  with  the  crime,  and  had  no  knowledge 
of  any  of  the  qualities  of  the  act  or  crime  committed  by  others. 
H  what  he  did  was  done  innocently,  although  the  act  led  up  to 
and  furnished  the  instrument  of  the  crime,  still,  if  his  acts  w«re- 
innocent  ones,  and  without  any  intent  himself  to  commit  a  crime, 
no  criminal  intent  can  attach  to  those  acts,  and  he  cannot  be 
punished  for  them.  Dehn  v.  Mandeville,  68  Hun,  335,  22  N.  T. 
Supp.  984;  Hewitt  v.  Newburger,  141  N.  Y.  533,  30  N.  E.  593. 
It  is  only  when  he  is  a  guilty  participant  in,  and  has  guilty  knowl- 
edge of,  the  crime,  with  intent  to  commit  it  or  conceal  it,  that 
he  become  an  offender.  In  the  notes  collected  under  article  1,. 
§  6,  of  the  constitution  of  this  state,  we  find  the  following: 

"Nor  is  a  person  protected  from  testifying  in  a  criminal  case  axainst  an- 
other, on  the  ground  that  bis  testimony  may  tend  to  implicate  him  In  the 
crime,  provided  he  Is  protected  by  statute  against  tbe  use  of  lodi  testl-^ 
mony  on  his  own  trial."   People  v.  Kdly.  24  N.  Z.  74k 

It  was  held  at  one  time  that — 

"An  act  requiring  parties  to  make  disoovoT  on  oath  concerning  an  In- 
dictable offense*  but  forbidding  the  answus  fKnn  being  used  in  evidence 
against  tbem,  Is  unconstitutiimal."   Ferrine  v.  Strtkor,  7  Paige,  CDS. 

But  this  last  doctrine  was  ezpresdy  overruled  by  the  court  of 
appeals  In  the  case  of  People  v.  Sharp,  107  N.  Y.  427, 14  N.  E.  319. 

It  will  be  aeoi  upon  an  examination  of  these  cases  that  there  are 
two  conditions,  upon  either  one  of  which  the  witness  Is  protected, 
and  is  therefore  not  privileged:  First,  when  he  is  not  charged 
with  the  crime,  and  his  evidence  before  the  grand  jury  is  such, 
that  he  could  not  possibly  have  been  guilty  of  a  criminal  ofFense;. 
secondly,  when  he  is  exempt  by  statute  or  by  operation  of  law 
from  prosecution  upon  the  evidence  which  he  gives  before  the 
grand  jury.   I  am  not  unmindful,  in  this  discussion,  of  the  strin- 
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gent  role  laid  down  in  the  caae  of  People  r.  McQoade,  110  N.  T. 

284,  IS  N.  £.  156,  which  reads  as  follows: 

"£rery  Btatutwy  provision  intended  toe  tlic  benefit  of  the  defendant  In  a 
criminal  action  confers  a  substantial  rlgbt.  which  may  not  be  disregarded 
without  his  consent," 

In  tbe  case  at  bar  the  evidence  shows  that  Taylor  was  put 
before  the  grand  jury,  by  the  district  attorney,  witt^  the  express 
understanding  that  he  was  drilling  to  testify  to  every  fact  within 
hw  knowledge  which  in  any  manner  could  be  used  against  the 
real  offenders  chained  with  the  crime;  and,  after  condiutlTelj 
showing  that  he  either  had  no  knowledge  of  the  crime,  or  that 
he  was  concealing  that  knowledge  by  perjury,  to  shield  the  real 
offender,  he  was  asked  if  he  knew  where  the  jugs  in  which  the 
chlorine  gas  was  generated  were  purchased.  This,  and  questions 
of  a  similar  character  with  reference  to  the  jugs,  he  declined  to 
answer,  npon  the  ground  that  to  answer  truthfully  would  tend  to 
criminate  him.  He  had  been  instructed  by  the  court  that  the 
prosecntion  was  not  against  himself,  and  that  he  must  tell  all 
that  he  knew  about  the  transaction  as  against  the  offratders.  The 
court  having  his  testimony  before  it,  with  an  opportunity  of  judg- 
ing of  the  quality  of  his  guilt  or  innocence  of  the  offense  charged, 
the  district  attorney  in  open  court  had  promised  him  exemption 
from  indictment  or  punishment  upon  any  evidence  which  he  should 
fdve.  Under  these  circumstances,  all  of  which  are  spread  npon 
the  record  of  the  oyer  and  terminer,  Taylor,  without  objecting, 
went  into  the  grand-jury  room,  under  a  subpoena,  to  testify. 

There  are  two  grounds  npon  which  th^  court  predicates  the 
authority  to  punish  Taylor  for  contempt:  First,  upon  the  groimd 
that  by  going  before  the  grand  jury,  testifying  with  the  exemp- 
tion offered,  he  was  bound  to  answer  all  relative  and  proper  ques- 
tions pnt  to  him,  and  he  could  not  shield  the  offenders  upon  the 
pretext  of  shielding  himself;  secondly,  the  court,  npon  the  whole 
evidence,  decided  and  determined  that  the  evidence  given  before 
the  grand  jury  and  the  proceedings  had  in  open  court  clearly 
disclosed  the  fact  that  Taylor  was  not  guilty  of  the  commission 
of  a' criminal  offense  if  his  evidence  before  the  grand  jury  was 
true,  and  that  there  was  no  need  of  shielding  himself,  nor  could 
he  nse  that  shield  to  protect  the  supposed  real  offenders,  one 
of  whom,  Bingena,  was  his  roommate.  This  became  a  question  of 
Tact  for  tiie  court  to  determine  upon  the  evidence  given  by  Taylor 
faimself. 

First,  then,  could  the  evidence  be  used  against  Taylor  if  an 
indictment  hereafter  were  to  be  procured  against  him?  The  au- 
thorities are  ample  to  show  that  the  evidence  could  not  be  used 
against  him,  should  this  grand  jury,  in  defiance  of  the  ^emption 
offered,  indict  him,  and  a  trial  was  aoi^ht  to  be  had  on  that 
indictment.  He  was  regularly  subpoenaed  as  a  witness,  and  put 
before  the  grand  jury  by  the  district  attorney.  It  is  certainly 
-clear  that,  if  exempted  by  statute  from  punishment,  he  could  be 
made  to  testify.  Peirine  v.  Striker,  7  Paige,  598;  People  v.  K^y, 
-24  N.  T.  4,  74;  People  t.  Sharp,  107  N.  T.  427,  14  N.  E.  819;  Bap. 
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Contempt}  p.  98,  §  76.  Is  he  exempt  by  operation  of  law?  In 
the  case  of  People  t.  McMahon,  16  X.  T.  384,  the  prisoner  was 
arrested  by  the  constable,  without  a  warrant,  on  suspicion  of  being 
the  murderer  of  his  wife.  The  constable  took  him  before  the 
coroner,  who  was  holding  an  inquest  on  the  body  of  the  murdered 
woman.  He  was  sworn  and  examined  as  a  witness.  It  was  there 
held  that  th^  evidence  given  before  the  coroner  was  not  admissible 
on  the  prisoner's  trial  for  the  murder.  The  same  rule  was  held 
in  the  case  of  People  v.  Mondon,  103  N.  Y.  211,  8  N.  E.  496. 
Mondon  waa  taken  before  the  coroner's  jury,  testified,  and  that 
evidence  was  used  upon  his  trial  for  murder,  and  the  judgment 
of  conviction  was  reversed.  This  doctrine  was  also  nphdd  in  the 
case  of  People  v.  Sharp.  107  N.  T.  427,  14  N.  E.  319.  In  this  last 
case  it  was  held,  at  page  446,  107  N.  Y.,  and  page  319,  14  N.  E.: 

"That  a  person  who  yields  from  the  necessity  of  obedience  cannot  be  said 
to  have  the  power  of  acting  by  his  own  choice,  and  undw  such  circum- 
stances the  witness  must  be  deemed  to  speak  for  the  safety  of  his  parson, 
and  in  view  of  the  indemnity  which  the  law  promises." 

The  same  doctrine  was  held  in  the  case  of  People  v.  Olark 
(O.  &  T.)  14  N.  Y.  Supp.  642,  where  the  case  of  People  v.  Singer, 
5  N.  Y.  Cr.  B.  1,  was  discussed  and  upheld,  holding  practically 
the  same  doctrine.  That  case  is  also  reported  in  18  Abb.  N.  C. 
96,  followed  by  a  note  on  the  subject,  showing  that  the  same 
rule  is  upheld  in  other  states.  The  question  was  again  discussed 
in  the  case  of  People  v.  Spencer,  66  Hun,  149,  21  N.  Y.  Supp.  33, 
and  is  based  not  only  upon  the  statutory  ground,  but  upon  the 
implied  exemption  when  used  as  a  witness  before  the  grand  juiy. 
Herrick,  J.,  saj«: 

"When  a  witness  is  used  tinder  such  circumstances,  the  utmost  good  faltti 
should  be  observed  In  dealing  with  him,  and  the  spirit,  as  well  as  the  letter, 
of  the  law  should  be  regarded.  Here,  it  seems  to  m^  boOi  were  violated,"  and 
many  cases  are  cited. 

See,  Rap.  Contempt,  p.  99,  §  76,  where  it  was  held  that  an  ac- 
complice, who  had  been  led  to  give  evidence  for  the  government 
by  an  express  or  implied  promise  of  pardon,  contracts  to  make 
a  full  statement,  can  keep  back  nothing,  and  should  be  allowed 
no  privileged  communications;  citing  Alderman  v.  People,  4  Miciu 
414,  1  Best,  Ev.  p.  225,  note;  People  v.  Spencer,  66  Hun,  149, 
21  N.  Y.  Supp.  33;  People  v.  Singer,  18  Abb.  N.  G.  96;  People 
V.  Sharp,  107  N.  Y.  427,  14  N.  E.  319.  In  the  case  at  bar,  the 
doctrine  that  the  witness  may  claim  the  privilege  not  to  testify 
upon  the  ground  that  the  testimony  so  given  may  tend  to  crim- 
inate him,  and  that  he  to  to  be  the  sole  judge  of  that  fact,  cannot 
be  upheld  under  the  authorities  in  this  state;  nor  is  it  the  funda- 
mental law  of  this  or  any  other  civilized  country.  Whether  he 
is  privileged  is  a  question  of  fact  for  the  court. 

It  is  held  in  the  case  of  People  v.  Mather,  4  Wend.  230: 

"The  question  must  be  such  that  the  answer  to  it,  which  he  may  be  re- 
quired by  the  obligation  of  his  oath  to  give,  will  directly  show  his  Infamy, 
and  the  court  must  see  that  such  will  be  the  case,  before  they  will  allow  the 
excune  to  prevail."   JE^ge  232. 
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In  the  case  of  Curtis  t.  Knox,  2  Denio,  341,  the  court  of  errors, 
approving  the  doctrine  of  People  t.  Mather,  supra,  said: 

"If  be  could  be,  then  his  oath  that  he  was  apprehensive  that  his  testimony 
might  lead  to  hla  coDTlctlon  Is  conclusive,  for  the  court  cannot  Judge,  wltbr 
out  a  knowledge  of  his  agency  In  the  transactlui,  whether  It  was  of  a  char- 
acter to  render  him  culpable  or  not" 

In  the  case  at  bar  this  court  had  knowledge  of  all  the  evidence 
befoi-e  the  grand  jury,  and  that  which  was  obtained  in  open  court. 

The  same  doctrine  was  held  in  the  case  of  Forbes  t.  WiUard,  37 
How.  Pr.  193,  where  Daniels,  J.,  said: 

"Where  a  witness  declines  to  answer  questions  proposed  to  him  on  the 
groimil  that  his  an8wa*8  will  have  a  tendency  to  criminate  him,  It  Is  the- 
province  of  the  court  to  determine  whether  that  will  probably  be  the  effect 
of  the  answers.  If  they  are  required  to  be  given;"  citing  Cowen  &  Hill's- 
Notes. 

2  Phil.  Ev.  pt  2,  pp.  737,  739,  and  cases  there  cited. 

In  the  case  of  Byass  v.  Smith,  4  Bosw.  679,  Bosworth,  J.,  said: 

"The  court  Is  to  determine,  as  a  question  of  law,  whether  the  question.  If 
answered  In  any  form,  would  form  a  link  In  the  chain  of  evldouce.  The 
oath  of  the  witness,  therefore.  Is  unnecessary  to  the  fact  that  his  answer 
must  criminate  him.  By  such  an  oath  he  would  either  swear  to  a  'conclu- 
sion of  law,  or  admit  Impliedly  the  very  fact  he  was  eudcavorlug  to  conceal.'^ 

It  was  held  in  the  case  of  Butts  t.  Village  of  Lowrille,  15  N.  Y. 
Wkly.  Dig.  14^  that  a  waiver  of  the  privilege  cannot  be  inferred 
from  witness  not  specifying  the  ground  upon  which  he,  pei-sonally, 
objected;  that  stating  the  ground  is  equivalent  to  a  confession  of 
the  offense. 

In  the  case  of  Fellows  v.  Wilson,  31  Barb.  162,  Pratt,  J.,  in  the 
general  term  of  our  own  department  (Old  5th  Dlst.),  held:  "When 
a  witness  claims  his  privilege  on  the  ground  that  the  answer  may 
tend  to  criminate  him,  it  is  for  the  court  to  decide  whether  it  is  a 
question  for  such  claim  "  citing  Curtis  t.  Knox,  2  Denio,  341,  and 
then  saying:  "And  the  court  must  decide  this,  taking  into  con* 
sideration  the  evidence  which  may  be  material  upon  the  issue," 

In  the  case  of  Youngs  v.  Youngs,  6  Bedf.  Sur.  505,  BoUins,  S.^ 
said: 

"Courts  are  not  bound,  as  of  course,  to  grant  to  a  witness  the  claim  oC 
privilege  from  giving  Incriminating  testimony,  simply  because  he  swears  that 
the  necessity  for  Its  exercise  has  arisen,  but  themsdves  have  an  authority 
and  dl8creti<Hi  In  the  premises;  and  they  should  not  concede  the  claim  where 
the  nature  of  the  question  does  not,  under  the  particular  circumstances  ap- 
parent at  the  time,  immediately  suggest  the  reasonableness  ot  the  dalin 
and  the  injustice  of  denying  It." 

In  the  case  of  Manufacturing  Co.  t.  Taussig,  33  Hun,  32,  Davis, 
P.  J.,  said,  speaking  of  the  prisoners: 

"They  are  not  bound  to  criminate  themselves,  and  each  may  claim  the  per- 
sonal privily  of  refusing  to  answer.  On  such  an  examination  It  would  l>e 
for  the  Judge  to  deto'mlne,  as  It  would  be  on  a  trial  at  circuit,  whether  the- 
qnestlons  are  such  as  they  are  not  bound  to  answer."    Page  33. 

In  the  case  of  Friess  t.  Bailroad  Co.,  67  Hud,  205,  22  N.  Y.  Supp. 
104,  at  page  213,  67  Hun,  and  page  104,  22  N.  Y.  Supp.,  Martin. 
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J.,  fully  diflCQflses  the  propoaitiDii,  and  settles  the  law,  at  least  in 

this  district: 

"It  is  an  old  and  established  principle  of  Che  law  of  srfdence  that,  wlia« 

it  reasonably  appears  that  the  answer  to  a  question  will  have  a  tendenc7  to 
expose  the  witness  to  a  criminal  charge,  he  Is  not  bound  to  answo*.  tills 
is  so,  even  where  the  fact  In  regard  to  whldti  be  Is  Interrogated  forme  bat 
a  link  in  the  chain  of  testimony  which  would  convict  him;  and  he  la  pro- 
tected without  being  compelled  to  explain  how  he  would  be  criminated  by 
the  answer.  In  respect  to  this  claim  of  privilege  there  are  two  extremes 
which  oufi^t  to  be  avoided:  First,  that  of  requiring  from  a  witness,  who  is 
honestly  claiming  the  privtlege,  any  explanation  whatever  of  his  reasrai  for 
refusing  to  answer,  if  the  court  can  see  how  such  answer  may  fairly  oi^  rea- 
sonably tend  to  criminate  htm;  second,  that  of  permitting  a  witness  to 
interpose  the  shield  of  apprehended  peril  as  a  protection  against  every  quea- 
tlon  which  he  is  disinclined  to  answer,  although  there  be  nothing  In  the  cir- 
cumstances of  the  case  whidi  la  the  least  suggests  the  danger," 

— Citing  the  Youngs  and  Mather  Cases,  and  then  holding: 

"Whether  an  answer  may  tend  to  criminate  the  witness  is  a  point  which 
the  court  may  determine,  under  all  of  the  circumstances  of  the  case,  when 
the  protection  Is  plain,  without  requiring  the  witness  to  explain  how  the 
effect  is  to  be  produced.  In  cases  of  this  kind  the  court  must  see,  from  the 
circumstances  and  nature  of  the  evidence  which  the  witness  is  called  upon 
to  giv.e,  that  reasonable  ground  exists  for  apprehending  danger  to  the  wit- 
ness from  being  compelled  to  onsww." 

The  same  doctrine  was  held  in  Dehn  v.  Manderille,  68  Hun,  333, 
22  N.  Y.  Supp.  984,  where  the  exemption  was  claimed  from  the 
Teriflcation  a  pleading.  Bjass  t.  Smith,  4  Boaw.  679;  Perrine 
r.  Striker,  7  Faige,  598.  The  same  doctrine  is  held  in  sJl  of  the 
elementaiy  works  on  evidence.  Tayl.  Ev.  §  1457 ;  1  Best,  Ev.  p.  19 
{marg.  p.  176)  §  128, — where  the  question  is  discussed  in  that  and 
the  preceding  sections,  and  the  same  conclusion  reached.  See, 
also,  Rap.  Contempt,  p.  101,  §  79,  where  Chief  Justice  Marshall,  on 
the  trial  of  Aaron  Burr,  laid  down  the  rule  as  follows:  "It  is  the 
province  of  the  court  to  jndge  whether  any  direct  answers  to  the 
qnestions  which  may  be  proposed  will  furnish  evidence  against  the 
witness;"  and  this  Is  in  direct  line  with  all  of  the  text-books  which  this 
court  has  had  an  opportunity  to  examine.  State  t.  Duffy,  16  Iowa, 
425;  Janvrin  v.  Scammon,  9  Fost.  (N.  H.)  280. 

Enough  authorities  have  already  been  cited,  and  the  question  suffi- 
ciently discussed,  to  leave  no  doubt  in  the  case  at  bar  that  Taylor 
was  guilty  of  a  contempt  of  court,  for  which  he  should  be  punished; 
and,  as  he  cannot  be  liberated  by  habeas  corpus  or  certiorari,  the 
discretion  of  the  court  should  be  used  with  caution  to  admit  him 
to  bail  on  appeal.    Code  Cr.  Proc.  §  555,  reads  as  follows: 

"Nature  of  Appeal  after  Conviction.  After  the  conviction  of  a  crime  not 
punishable  with  death,  a  defendant  who  has  appealed,  and  where  there  ts  a 
stay  of  proceedings,  but  not  otherwise,  may  be  admitted  to  ball:  First,  as 
a  matter  of  right,  when  the  appeal  is  from  a  Judgment  Imposing  a  fine  Mily; 
second,  as  a  matter  of  dlscreticn,  in  all  othrar  cases.** 

Surely  this  discretion  should  not  be  exercised  unless  the  jndge 
ean  certify  that  there  is  a  reasonable  doubt  as  to  the  justice  of 
the  conviction,  or  that  an  error  has  been  committed  in  the  proceed- 
ings; and  that  can  be  determined  only  upon  a  review  of  all  of  the 
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facts  and  drcnmstances  before  thia  ooort  at  the  time  <tf  the  oon- 
vlction.  That  application,  therefore,  sboold  be  made  to  this  court, 
at  least  in  the  first  instance.  There  may  be  a  very  grave  question 
about  the  right  of  any  other  judge  to  release  on  bail,  during  the 
session  of  the  oyer  and  terminer,  under  the  statute  and  eases  already 
cited  and  discussed;  but  that  responsibility  is  not  witii  thia  court, 
DOW,  at  least 

<8  Miae.  Bep.  45.)  ■ 

DS  CLEMENTB  et  al.  T.  WINSTANLEY  et  al. 

{City  Goort  of  Bnxddrn.  Oeneral  Tenn.   April  24,  18M.) 

Teiai. — Iin>EyiNiTE  Vbrtict. 

A  eomplHfnt  In  ejectment  stated  that  plaintiff  and  defendant  owned 
certain  adjoinlnK  city  lots,  and  that  defendant  erected  a  fence,  whleta,wat 
not  OB  the  true  dtTlelcm  Una  Btid,  that  a  verdict  that  plaintiffs  "are  enti- 
tled to  posseBsion  of  the  strip  of  land  described  in  tiie  complaint"  was  so 
Indefinite  as  to  constltate  a  mistrial,  though  the  evidence  showed  that  de- 
fendant's fence  oicroached  on  plaintiff's  lot  one  foot  at  the  rear,  fkom 
which  point  It  ran  to  the  true  division  line  on  the  front 

Appeal  from  trial  term. 

Action  by  Francis  P.  De  Clemente  and  another  against  Eliza  H. 
Winstanley  and  another  to  recover  possession  of  land.  There  was 
a  judgment  in  favor  of  plaintUfa,  and  defendants  appeal  Be- 
versed. 

Argued  before  GliBMElTT,  O.  J.,  and  OSBOBNE,  J. 

G.  G.  &  F.  Beynolda,  tor  appellants. 
F.  B.  Hartman,  for  respondents. 

OSBOBNE,  J.  Thia  was  an  action  in  ejectment  The  complaint, 
in  brief,  alleged  pUiintifts'  ownership  "In  fee  of  the  premises  Uto. 
185  York  street,  in  this  city,  consisting  of  a  house  and  lot,  said 
lot  being  25  feet  in  front  and  rear  by  100  feet  in  depth  on  each  side;" 
tliat  defendants  owned  the  adjoining  lot  on  the  west;  that  def^d- 
ants  had  erected  a  fence  between  said  two  lots,  which  was  not  on 
the  true  division  line,  and  had  also  erected  a  building,  partly  on 
the  land  of  plaintiffs  and  partly  on  their  own  land ;  that  defendants 
refused  to  remove  said  fence  and  building  off  plaintiffs'  land, 
whereby  plaintiffs  have  been  deprived  of  the  full  and  free  use  of  their 
land,  to  their  damage  In  the  sum  of  f 5,000,  and  they  demand  judg- 
ment for  said  sum,  "that  defendants  be  directed  to  remove  said 
fence  and  structure,"  and  that  they  have  such  other  judgment  or 
decree  as  may  seem  just  In  their  answer,  defendants  deny  the 
trespass,  and  allege  more  than  20  years  of  adverse  possession.  On 
the  trial,  plaintiffs  sought  to  show  that  the  division  fence  and  the 
rear  building  on  defendants'  lot  encroached  on  plaintLffs'  premises 
about  one  foot  at  the  rear,  and  that  the  fence  line  ran  from  that 
point  to  the  front  of  the  lot,  where  it  struck  the  true  division  line. 
Defendants  sought  to  establish  20  years'  adverse  undisputed  pos- 
sesmon  of  their  lot  as  fenced.  The  jury  ftonnd  a  ''verdict  in  favor 
of  the  plaintiffs,  that  th^  are  entitled  to  possesion  of  the  strip  of 
land  described  in  the  complaint  in  fee  simple,  and  aasew  the  dam- 
v.28N.Y.s.no.5 — 33 
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ages  at  siz  cents."  On  this  Terdlct  judgment  was  ^tered  adjndging 
"that  the  plaintiffs  [naming  them]  recover  of  the  defendants  [naming 
them]  the  possession  of  the  real  property  described  in  the  complaint, 
and,  further,  that  they  recover  of  the  defendants  the  sum  of  six 
cents  damages  for  the  withholding  thereof/'  etc.  Defendants  appeal 
frem  this  judgment 

We  think  that  there  was  a  mistrial  here,  and  that  the  judgmmt 
cannot  stand,  owing  to  the  form  of  rerdict  which  was  rendered. 
The  juiy  found,  as  above  stated,  that  plaintiffs  were  "entitled  to 
the  possession  of  the  strip  of  land  described  in  the  complaint."  If 
we  i^er  to  the  complaint  to  interpret  this  verdict,  we  find  no  "strip 
of  land"  therein  described.  The  only  real  properties  referred  to  in 
the  complaint  are  "the  premises  known  as  lio.  185  York  Street,' " 
being  25  by  100,  which  plaintiffs  allege  ownership  of,  and  "the  ad- 
joining lot  on  the  west  side  of  the  above-described  premises,'*  alleged 
to  belong  to  the  defendants.  Kor  does  the  judgment  help  the  rer- 
dict,  for  that  merely  adjudges  that  'plaintiffs  recover  of  tbe  defmd- 
ants  the  possession  of  the  real  property  described  in  the  complaint" 
This  judgment,  literally  construed,  would  entitle  plaintiffs  to  pos- 
session of  their  own  lot  and  to  that  of  the  defendants.  "  If  execution 
to  enforce  this  judgment  was  issued  to  the  sheriff,  it  would  furnish 
him  no  clew  to  carry  it  out  He  could  not,  of  course,  refer  to  the 
record  to  find  out  that  all  that  it  was  really  intended  that  he  should 
do  was  to  put  plaintiffs  in  possession  of  a  narrow  triangular  strip  in 
the  rear  of  the  premises,  one  foot  wide  at  the  base,  and  running  to 
a  point  on  the  ^de  of  their  lot  adjoining  the  lot  of  defendants.  It 
was  never  intended,  in  a  judgment  of  ejectment,  tliat  the  sheriff 
should  employ  surveyors  to  determine  just  what  premises  he 
should  put  the  prevailing  party  In  possession  of;  and  yet  an 
attempt  to  enforce  this  judgment  would  require  the  sheriff  to  locate 
his  starting  point,  and  himself  run  the  lines  of  plaintiffs'  lot  The 
verdict  should  have  been  corrected  in  the  first  instance  so  as  to 
define  exactly  what  land  plaintiffs  were  entitled  to  possession  of. 
This  was  not  done,  and,  of  course,  the  verdict  cannot  now  be  amended 
or- corrected.  The  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  defendants  to  abide  the  event 


(8  Misc.  Rep.  4&) 

CRAWFORD  V.  WILSON  ft  BATLLIB  MAIWF'Q  CXX 


I.  Negligesce— Child  Platiwo  on  Sidewalk. 

It  Is  not  negligence,  as  matter  of  law,  ftv  a  child  to  pla^  <m  tb»  sidewalk. 

a.  Same— Excavation  in  Street. 

Where  guards  placed  around  excavations  made  by  defendant  In  a  street 
in  a  tlilckly-settled  neighborbood  are  liable  to  be  thrown  down  by  boys, 
it  is  defendant's  Avty  to  station  a  man  to  see  tlwt  the  goarda  are  kept  up. 

Appeal  from  trial  term. 


Action  by  John  W.  Crawford,  Jr.,  against  the  Wilson  &  Baillie 
Manufacturing  Company  to  recover  damages  for  the  death  of  plain- 
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tifTfl  intestate.  From  a  judgment  entered  on  a  Terdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fradant  appeals.  Affirmed. 

Argned  before  CLEMENT,  C.  J.,  and  06B0BNE,  J. 

Ohas.  C.  Nadal,  for  appellant 
John  C  Bobinson,  for  respondent. 

CLEMENT,  0.  J.  This  action  was  brought  by  the  plaintiff,  as 
administrator  of  his  son,  who  was  eight  years  old  at  the  time  of  his 
death,  to  recover  damages  under  the  statute.  It  was  proven  that 
the  defendant,  as  contractor  with  an  elevated  railroad  company, 
by  its  employes,  dug  10  excavations  on  the  sidewalk,  about  7  feet 
deep  and  6  feet  square,  in  the  block  on  Third  avenue  between 
Fopty-Eighth  and  Forty-Ninth  streets.  These  holes  were  lawfully 
made  for  ihe  foundations  of  the  columns  of  an  elevated  railroad  in 
course  of  construction.  On  March  20, 1893,  the  deceased  and  other 
boys  were  riding  in  a  boy's  wagon  between  half  past  6  and  6  o'clock. 
There  is  a  down  grade  at  the  point  in  question,  and  the  wagon  was 
allowed  to  run  down  of  its  own  weight  The  boy  was  riding  In 
this  way  until  the  wagon  came  near  the  hole,  when  it  took  a  sudden 
turn,  and  both  wagon  and  boy  were  thrown  into  the  hole.  There 
was  no  protection  of  any  kind  around  tho  hole  when  the  boy  fell  in. 
The  boy  died  on  the  following  day  from  the  results  of  hia  injuries. 

We  are  of  opinion  that  the  deceased  was  not  guilty,  as  matter 
of  law,  of  contributory  negligence,  and  that  such  question  was 
properly  submitted  to  the  jury.  He  was,  at  the  time  of  his  Injury, 
only  8  years  and  21  days  old.  It  is  not  negligence,  as  matter  of 
law,  for  a  child  to  play  upon  the  sidewalk,  even  if  it  is  so  young  as 
to  be  non  sni  juris.  Huerzeler  v.  Railroad  Co.,  139  N.  Y.  490,  34  N. 
E.  1101.  In  view  of  the  want  of  experience  of  the  deceased,  it  is 
clear  that  the  case  could  not  be  diamissed  on  the  ground  of  con- 
tributory negligence. 

The  question  whether  or  not  there  was  negligence  on  the  part  of 
the  defendant  was  also  one  of  fact  The  defendant,  If  it  caused 
excavations  to  be  made  in  a  sidewalk,  was  bound  to  take  reasonable 
precautions  for  the  security  of  travelers.  The  law  as  to  interference 
with  the  highway  Is  strict  Judge  Earl  said  in  the  case  of  Sext< 
V.  Zett,  44  N.  T.  430,  432: 

"It  Is  a  well-settled  rule  that  a  person  who  Interferes  with  a  sidewalk  In  a 
city,  and  leaves  It  in  a  dangerous  condition,  is  liable  for  injuries  caused  there- 
by, whether  he  knew  it  to  be  dangerous  or  not,  and  irrespective  of  any  per- 
mission of  public  authorities  to  do  the  work  from  which  the  Injury  arises." 

There  is  no  dispute  in  the  case  that  at  the  time  the  boy  fell  into 
the  hole  there  was  no  protection  around  it,  although,  as  before 
stated,  it  was  seven  feet  deep  and  six  feet  square,  and  located  in  the 
sidewalk.  The  witnesses  for  the  defendant  testifled  that  it  had 
been  protected  1^  barrels  and  planks,  and  the  defendant's  counsel 
c^ims — though  tiiere  is  no  direct  e^dence — ^that  other  boys  had 
pni^ed  the  planks  and  barrels  into  the  hole  shortly  before  the  de- 
ceased fdl  in.   Thomas  Ward,  the  foreman  of  the  defendant,  says 
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he  saw  the  excaTation  at  4  o*doc^  and  it  waB  then  protected  bj  two 
barrela  and  three  phmka,  and  on  crosB-ezamination  testifled  tbAt 
the  edge  of  the  hole  between  the  barrels  had  no  protection  except 
such  as  was  afforded  hj  a  plank  laid  on  tiiem  at  a  distance  of  three 
and  one-half  feet  from  the  ground;  and  he  also  testified  that  there 
was  no  Bpecial  watchman  detailed  to  watch  these  holes  in  the 
daytime.  Mrs.  Tiedemann  testified  that  she  lived  directly  opposite 
the  place  of  the  accident,  and  at  noon  of  that  day  there  was  no  pro- 
tection around  the  hole.  This  testimony  was  properly  admitted, 
in  view  of  the  testimony  of  the  defendant's  witnesses,  for  they 
went  back  three  days  to  prove  that  the  hole  had  been  guarded  all 
the  tim&  There  was  no  witness  for  the  defendant  who  testified 
that  he  saw  the  hole  guarded  after  6  o'clock.  The  accident  hap- 
pened perhaps  as  late  as  a  quarter  before  6.  The  foreman  of  the 
defendant  said  that  they  had  great  trouble  with  boys,  who  threw 
down  the  guards  and  stole  the  barrels.  It  would  seem  that,  if  the 
guards  were  liable  to  be  thrown  down  by  boys  in  a  thickly  settled 
neighborhood,  it  was  incumbent  on  the  defendant  to  have  a  man 
especially  detailed  in  the  daytime  to  see  that  the  guards  were  kept 
up.  The  defendant  did  not  dischai^e  its  du^  when  it  put  up  two 
barrels  and  three  planks  around  the  hole  In  question,  even  if  that 
was  a  sufficient  warning  to  the  public.  The  def»idant  was  bound 
to  exercise  care  to  see  that  the  barriers  were  kept  up  all  the  time. 
If  boys  were  in  the  habit  of  removing  the  guards,  then  the  defend- 
ant was  bound  to  be  more  vigilant  When  the  plaintiff  proved 
that  there  were  no  barriers  at  the  time  the  child  was  injured,  he 
made  out  a  prima  facie  case.  That  fact  was  afterwards  admitted 
by  all  the  witnesses  for  the  defendant.  Whether  there  were  guards 
to  the  hole  in  question  was  a  question  of  fact  for  fbs  jury,  and  wheth.er 
or  not  ^ey  Imd  been  removed  by  the  defendant's  employ^  in  the 
course  of  ^eir  work  was  also  a  question  of  fact  If  the  jmy^  found 
that  the  barriers  had  been  removed  by  boys,  whether  the  defendant 
did  or  did  not  have  a  reasonable  time  to  replace  them  was  a  question 
of  fact.   The  trial  judge  instructed  the  jury  correctly  on  this  point. 

The  exceptions  at  folios  102  and  103  cannot  help  the  defendant. 
No  proof  was  given  as  to  the  amount  of  the  doctor's  bill,  and,  as 
the  child  only  lived  one  day,  counsel  seems  to  have  waived  it. 
Whether  plaintiff  did  or  did  not  pay  the  physician  was  properly 
admitted,  and  whether  he  paid  the  undertaker  also  was  a  proper 
question.  If  the  proper  evidence  was  not  afterwards  supplied,  the 
counsel  for  defendant  should  have  called  the  attention  of  the  court 
to  the  fact,  and  have  asked  that  the  testimony  be  struck  out,  or  that 
the  jury  be  instructed  not  to  give  damages  for  the  undertaker's  bill. 
If  the  exception  was  well  taken  as  to  the  bill  for  funeral  expenses, 
it  would  simply  lead  to  a  reduction  of  the  verdict  by  the  amount 
of  such  bill,  and  not  to  a  reversal.  On  the  whole,  we  think  that 
the  defendant  cannot  now  complain,  for  the  court  would  have 
diarged  the  jury,  if  requested,  that  the  ondarUker'B  bill  shoold 
not  be  indttded  in  the  damages  Judgment  and  order  denying  a 
new  trial  affirmed,  with  costs. 
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BHEKFIELD  t.  SMITH. 


(City  court  of  BrooklTm  General  Term.    April  24.  18M.) 

Pbikoipal  ahd  AemT— Poveh  or  AaUT. 

Defoidant,  ttetare  departing  to  a  distant  state,  offered  to  exchange  ob- 
tain pr<^crl7  wlOi  plajntlff,  subject  to  the  approval  of  defendant's  son, 
and  stated  that  the  son  had  a  power  of  attorney.  The  power  of  attorney 
was  fflTen  shortly  before,  and  authorized  the  son  to  tnuisact  all  of  defend- 
ant's business,  and  sign  his  name  for  any  purpose.  HM,  that  the  son.  In 
completing  the  contract  for  the  exchange  of  property,  had  authority  to 
sign  a  contract  of  exchange  proTldlng  that.  If  either  party  failed  to  per- 
ftvm,  he  should  pay  tike  other  certain  stipulated  damages. 

Ai^ieal  from  trial  term. 

Action  by  Thomaa  Sheffield  against  David  W.  Smith.    From  a 
judgment  dismissiDg  the  complaint,  plaintiff  appeals.  Beversed. 
Argued  before  CLEMEifT,  C.  J.,  and  VAN  WYCK,  J. 

Martin  E.  Halpin,  for  appellant 
Btephen  W.  OoUins,  for  respondent 

VAN  WYCK,  J.  This  is  an  appeal  from  a  judgment  dlsmisatng 
tile  complaint,  with  costs,  entered  npon  the  decision  of  the  judge  at 
qiecial  term.  The  plaintiff  brought  this  action  to  recover  from 
defendant  f500,  the  amount  agreed  upon  in  a  contract  for  the  ex- 
change of  real  estate,  "as  ^ed  and  settled  damages"  to  be  paid  by 
the  part7  falling  to  perform  his  part  of  the  contract  The  defendant 
refused  to  perform  on  his  part,  and  set  up  ia  his  answer  herein  t^t 
his  son,  Abel  Smith,  who  executed  the  contract  In  defendant's  name, 
was  not  aatiiorised  to  make  for  him  any  agreement  for  ^change  of 
the  real  estate,  and  was  specifically  directed  by  defendant  not  to 
make  this  agreement  of  exchange;  and  that  Abel  Smith  was  induced 
by  the  fraud  and  misrepresentations  of  plaintiff  to  sign  the  contract, 
^e  defendant  and  Ms  son,  Abel  Smith,  both  testified  that  the  latter 
was  not  authorized  to  sign  any  contract  of  exchange  for  the  former. 
They  were  contradicted  by  witnesses  to  whom  both  had  stated  that 
Abel  Smith  was  authorized  to  sign  a  contract  for  exchange  of  the  real 
estate  in  question.  The  court  decided  that  there  waa  no  fratid, 
and,  by  the  fifth,  seventh,  eleventh,  and  fourteenth  findings  of  fact, 
that  Abel  Smith  was  authorized  to  sign  a  contract  of  exchange,  and 
did  enter  into  the  contract  in  question  at  the  request  of  his  father, 
the  defendant;  but  by  the  twenty-sixth  finding  of  fact  decided  that 
Abel  Smith  was  not  authorized  '*to  bind  defendant  in  any  sum  of 
money  to  the  plaintiff,  in  any  event  whatsoever,"  and,  as  a  con- 
clusion of  law  therefrom,  held  the  complaint  should  be  dismissed. 
the  twenty-sixth  finding  seems  to  be  inconsistent  with  the 
serenth  finding,  in  which  the  court  held  that  the  contract  In  ques- 
tion was  entered  into  by  Abel  Smith  "on  behalf  and  as  the  agent  and 
attorney  in  fact  for  Ms  father,  the  defendant  herein.*  Without 
farther  reference  to  such  seeming  inconsistency,  we  will  now  con- 
sider whether  this  twenty-sixth  finding  is  sustained  by  the  evidence. 
It  must  be  remembered  that  the  tonrt  has  found  that  both  the  de- 
fendant and  his  son,  Abel  Smith,  testified  falsely  when  they  swore 
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that  the  latter  had  no  authority  to  sign  for  the  former  a  contract  of 
exchange  of  his  property  for  that  of  the  plaintiff.  The  defendant 
teatifled  that  he  was  engaged  in  no  regular  business  in  May  and 
June,  1893,  and  that  he  had  no  business  during  that  period  except 
liiB  efforts  to  dispose  of  the  premises  in  question  by  sale  or  exchange; 
and  that  he  was  about  to  go  west  at  that  time,  with  the  idea  of 
making  a  long  sojourn  there.  According  to  the  testimony  of  de- 
fendant and  other  witnesses,  it  appears  that  defendant,  just  before 
starting  for  the  west,  had  offered  his  property  and  f 1,000  for  {dain- 
tifTs  premises,  subject  to  the  approval  of  his  son  after  his  personal 
inspection  thereof,  informing  the  party  through  whom  such  offer  was 
made  that  his  son  had  a  power  of  attorney.  It  is  dated  May  20, 
1893,  and  is  a  general  power  of  attorney,  authorizing  his  son  to  trans- 
act all  of  his  business,  of  whatever  name  or  nature,  and  to  sign  his 
name,  as  such  attorney,  for  any  purpose  that  his  son  may  deem 
necessary  for  the  proper  transaction  of  such  business,  or  any  part 
thereof.  After  defendant  departed  for  the  west,  his  son  inspected 
the  premises,  and  approved  of  the  exchange,  and  signed  the  contract 
of  exchange,  containii^  an  agreement  that,  if  either  party  failed  to 
perform,  he  should  pay  to  the  other  party  f 600  as  fixed  damages  for 
such  default  We  think  the  son  was  authorized,  under  the  circum- 
stances, to  sign  the  contract  for  defendant,  including  all  its  terms. 
Judgment  must  be  reveraed,  and  new  trial  ordered,  with  costs  to 
abide  the  event 

(8  Misc.  Bep.  41.) 

HBFFRAJT  T.  BROOKLYN  HEIGHTS  B.  CO. 

(Olty  Court  of  Brooklyn.  GeDeral  Term.    April  24,  1884.) 

Strsbt  Railroads — Right  to  Use  ov  Street. 

Street  railroads  hare  the  paramount,  but  not  exclusive,  right  to  the  nse 
of  their  tracks,  and  are  liable  for  Injuries  caused  by  their  negligence  to  per- 
sons on  the  track. 

Appeal  from  trial  term. 

Action  by  James  Heflran  against  the  Brooklyn  Heights  Railroad 

Company  to  recover  damages  for  personal  injuries.    From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 
Argued  before  OLEMENT,  C.  J.,  and  VAN  WYCK,  J. 

Morris  &  Whitehouse,  for  appellant 
Wm.  Van  Wyct,  for  respondent 

CLEMENT,  0.  J.  The  plaintiff,  on  July  31,  1893,  was  driving  a 
heavily  loaded  truck  along  Franklin  avenue,  in  a  northerly  direction. 
There  were  pieces  of  iron  on  the  load,  which  projected  four  or  five 
feet  beyond  the  end  of  the  truck.  When  Fulton  street  was  reached, 
he  turned  into  that  street  in  an  easterly  direction,  and,  in  order 
to  avoid  striking  a  car  standing  on  Franklin  avenue,  made  a  long 
sweep,  and  in  doing  so  drove  trade  on  the  northeriy  or  down 
tra(^  of  Fulton  street  When  the  truck  was  almost  out  of  the 
northerly  track,  the  front  wheel  was  struck  by  an  electric  car,  and. 
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as  a  result  of  the  collision,  the  plaintiff  was  thrown  from  his  seat, 
which  was  six  feet  above  the  ground,  and  sustained  an  Injury. 
There  was  testimony  tending  to  show  that  the  trolley  car  was  run- 
ning at  a  r^id  rate  of  speed.  The  counsel  fbr  the  appellant  raises 
the  single  point  that  the  plaintiff  should  have  been  nonsuited  on  the 
ground  of  contributory  negligence.  The  law  is  well  settled  that  a 
street-railroad  company  does  not  have  the  exclusive  right  to  the  use 
of  its  tracks.  Its  right  is  paramount,  and  foot  travelers  and  drivers 
of  veMcles  must  respect  such  right  Fleckenstein  v.  Railroad  Co., 
105  N.  Y.  665, 11  N.  E.  951 ;  Adolph  v.  Railroad  Co.,  76  N.  Y.  530.  On 
the  other  band,  if  a  driver,  as  matter  of  necessity,  must  turn  his 
track  on  a  track,  the  motorman  on  an  electric  car  cannot  negligently 
mn  him  down.  If,  in  the  present  case,  the  motorman  liad  exercised 
care,  he  could  easily  have  avoided  the  collision.  The  truck  and  the 
car  were  running  in  nearly  opposite  directions,  and  the  truck  at  the 
time  was  nearly  off  the  track.  The  question  of  contributory  negli- 
gence of  the  plaintiff  was  clearly  one  for  the  jury,  and  the  verdict 
on  that  issue  is  conclasiv&  Judgment  and  order  denying  new  trial 
affirmed,  with  costs. 


Landlord  and  Tenant— Tnjdrt  to  Tenant's  Goooa — Liabtmtt  of  Landlord. 
The  lessee  of  the  top  floor  of  a  building  twice  notlfled  the  lessor,  who 
agreed  to  do  all  repairing,  that  the  roof  leaked,  and  he  agreed  to  fix  It.  say- 
ing afterwards  that  he  had  done  so.  It  leaked  a  third  time,  causing  the 
celling  to  fall,  and  the  lessee's  property  was  Injured.  jBcM,  that  the  lessor 
was  liable  tor  the  full  amount  of  the  damage,  as  the  lease  was  of  only  a 
part  of  the  prMnises,  and  the  lessee  had  no  right  to  go  on  the  loof  to  repair 
It 

Appeal  from  trial  term. 

Action  by  Albertina  Phillips  against  Isaac  Ehrmann  to  recover  for 
damages  to  her  property  by  the  leaking  of  the  roof  of  pronises  leased 
to  plaintiff  by  defendant.  There  was  a  judgment  in  favor  of  plain* 
tiff,  and  defendant  appeals.  Affirmed. 

For  decision  on  motion  for  bill  of  particulars,  see  23  N.  Y.  Supp. 
1030. 

Argued  before  CLEMEXT,  C.  J.,  and  OSBORNE,  J. 

Fernando  Solinger,  for  appellant. 
Henry  C.  Bottgr,  for  respondent. 

OSBORNE,  J.  Defendant  owned  certain  premises  in  this  city, 
a  portion  of  which  he  occupied  with  his  family,  and  the  rest  was 
let  out.  Plaintiff,  early  in  January,  181*3,  hired  by  the  month  and 
went  into  possession  of  three  of  the  rooms  on  the  top  floor,  at  a 
monthly  rent,  payable  in  advance.  Defendant  also  agreed,  as  plain- 
tiff testified,  to  do  all  repairing.  It  appeared  from  plaintiff's  evi- 
dence: That  in  th^  latter  part  of  January  the  roof  leaked  so  as  to 
cause  a  portion  of  the  ceiling  in  one  of  her  rooms  to  falL  That 
defmdant,  when  his  attention  was  called  to  it,  promised  to  have 


<8  Misc.  Rep.  36.) 


PHILLIPS  T.  EHRMANN. 


(City  Court  of  Brooklyn,  General  Term.    April  24,  18M.) 


520 


SEW  YO&K  BUPPLEHXNT,  VoL.  28. 


the  roof  fixed  the  same  day,  and  snlMequentlx  told  her  that  he  had 
had  it  repaired.  That  early  in  February  the  roof  leaked  again. 
Plaintiff  told  defendant  of  it,  and  he  replied,  "Well,  we  will  have  it 
repaired.''  That  early  in  the  morning  of  Febmary  22d,  daring  a 
heavy  rain  storm,  the  water  again  poured  through  the  roof  into 
plaintiff's  apartments,  causing  the  ogling  to  fall,  and  serioasly 
damaging  her  household  effects  and  clothing.  Plaintiff  brought  this 
acti<ni  to  recover  damage  caused  to  her  furniture  and  chattds, 
and  had  a  verdict.  Defendant  appeals  from  the  judgm«it  entered 
thereon,  and  his  main  contention  is  that  he  was  not  liable  for  any 
damages  to  plaintiff's  chattels  caused  by  the  leaky  condition  of  the 
roof,  but  that  the  measure  of  any  damage  sustained  by  the  plaintiff 
was  either  the  amount  that  it  would  have  cost  to  make  the  neces- 
sary repairs,  which  the  tenant  had  the  right  to  deduct  from  the 
rent,  or  the  difference  in  rental  value  oi  the  use  of  the  premises 
caused  by  the  n^lect  to  repair.  The  learned  counsel  for  the  ap- 
pellant cites  several  authoritieB  in  support  ot  his  contention,  but  no 
one  of  them  appears  to  us  to  be  ap^icable  to  the  case  before  us. 
That  a  tenant  cannot  deliberately  leave  his  property  in  a  building, 
and  expose  it  to  injury  from  storms  or  otherwise,  when  he  knows 
the  roof  is  leaky  and  defective,  and  look  to  the  landlord  for  in- 
demnity, is  well  settled  (Cook  v.  Soule,  5G  N.  Y.  423);  but  the 
case  at  bar  is  different.  Plaintiff  was  a  tenant  of  only  a  portion  of 
the  upper  floor  of  defendant's  building,  and  she  had  no  right  to  go 
on  the  roof  to  make  repairs.  On  two  occasions,  when  the  roof 
leaked,  she  had  called  defendant's  attention  to  its  condition,  and  he 
told  her  that  he  would  have  it  fixed;  and  plaintiff,  in  reliance  on 
defendant's  promise,  was  induced  to  remain  and  continue  her  ten- 
ancy. She  was  justified  in  assuming  that  defendant  had  fulfilled 
his  promise,  and  was  ignorant  that  the  roof  was  in  a  defective  con- 
dition till  the  storm  came  which  produced  the  damage  complained  of. 
Under  these  circumstances,  we  think  that  the  defendant  became 
liable  for  the  damages  suffered  by  plaintiff,  for  it  was  in  consequence 
of  his  failure  to  put  the  roof  in  proper  repair,  as  he  agreed  to  do^ 
that  plaintiff  was  damaged.  That  defendant  failed  to  properly  re- 
pair the  roof  is,  we  think,  abundantly  shown  by  its  utter  insufficiency 
to  shield  plaintiff's  property  from  the  storm  of  February  22d.  We 
are  not  unmindful  of  the  fact  that  defendant  ccmtradicted  plaintiff 
on  many  material  points  in  her  testimony;  but  those  disputed  ques- 
tions were  left  to  the  jury,  and  they  have  decided  them  in  favor  of 
the  plaintiff.  There  are  no  exceptions  in  the  case  that  seem  to  us 
to  call  for  any  discussion.  The  judgment  should  be  affirmed,  with 
costs. 

(8  BfiK.  Eep.  7&) 

WA8SBBBEBO  T.  OCNiLSD  STEAMSHIP  GO..  Umit«d. 

(City  Court  of  New  York,  (General  Term.    April  23,  1804.) 

Cab&iebs— Loss  OF  Baogaos. 

\Vliere  a  carrier  demands  and  receives  extra  freight  for  carrffn^  a  pas- 
senger's bSKKage,  the  passenger  is  not  Itmtted  In  her  recovery  for  its  Ion 
by  the  provislaiiB  of  her  ticket 
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Appeal  from  trial  term. 

Action  by  Rosalie  Waeserberg  against  the  Ounard  Bteamahip  Oom- 
pany.  Limited,  to  recover  for  baggage  alleged  to  have  been  lost  by 
defendant  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
pealflL  Affirmed. 

Argued  before  NEWBUBGBB,  McCABTHT,  and  COKLAN,  J  J. 

Owen,  Gray  &  Stnrges,  for  appellant 
Max  Altmayer,  for  respondent 

N^EIWBtrBGEB,  J.  Tliis  action  was  brought  to  recover  the  value 
of  certain  baggage  delivered  to  defendant  at  Liverpool  for  trana- 
portation  to  New  Yorlc,  and  claimed  to  have  been  lost.  The  answer 
of  the  defendant  alleges  that  its  liability,  if  any,  for  the  loss  of  bag- 
gage, is  limited  to  five  pounds  sterling,  by  reason  that  any  value  in 
excess  of  that  sum  was  not  declared.  From  a  judgment  entered 
upon  the  verdict  of  a  jury  herein,  and  from  an  order  denying  ^  mo- 
tion for  a  new  trial,  thia  appeal  is  taken.  The  plaintiflTa  testimony 
is  that  the  defendant's  agent  denmnded  from  the  plaintiff  five 
dollars  for  extra  freight  for  the  package,  the  contents  of  which  had 
been  disclosed  to  the  agent,  and  that  she  paid  the  same,  and  there- 
fore the  plalntifC  is  not  limited  in  her  recovery  by  the  provisions 
in  the  ticket  Glovinsky  v.  Steamship  Co.  (Codl  PL  N.  T.)  26  N.  Y. 
Sqppl  ToL  The  judgment  must  therefore  be  affirmed,  with  costs. 
AH  concur. 


(8  MlBC  Bep.  79.) 

HAND  V.  BOGEBS  et  aL 

(Olty  Court  of  New  Tork,  Genwal  Term.   Aivll  23, 18D4J 

pLBADnro—ANSWBR— Deri  ALB. 

Wbere  a  complaint  in  an  action  on  a  contract  alleges  that  "at  all  times 
hereinafter  mentioned"  defendants  were  and  still  are  copartners  under  the 
firm  name  of  B.  &  Go.,  and  the  answer  admits  that  defendants  are  partners 
under  sndi  name,  bat  deides  eror  other  allegation  of  the  complaint,  it  puts 
In  Issue  Uie  allegaflon  that  dtfendants  were  partners  at  the  time  the  coi^ 
tract  was  made. 

Appeal  from  trial  term. 

Action  by  Elwood  S.  Hand  against  Charles  P.  Rogers  and  others. 
Fnan  a  judgment  entered  on  a  verdict  directed  by  the  court  in 
favnr  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Beva«ed. 

Argued  before  NEWBUBGEB  and  CONLAK,  JJ. 

John  Heniy  Hull,  for  appellants. 
Charies  De  Hart  Brower,  for  respondent 

GONLAN,  J.  This  Is  an  appeal  by  the  defraidants  from  a  judg- 
ment entered  upon  a  verdict  directed  by  the  trial  judge.  The  ac- 
tion is  brought  to  recover  upon  a  contract  to  pay  $205  in  trade  on 
the  order  of  the  plaintiff,  the  consideration  therefor  being  the  de- 
liTery  of  five  copies  of  the  book  descriptive  and  illustrative  of  the 
Hotel  IioquoiB  at  Buffalo,  "S,  Y.,  containing  an  advertisement  of  the 
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businesB  of  Charles  P.  Rogers  &  Co.,  the  contract  bearisg  date  Ko- 
Tember  30,  1889.  The  all^ation  in  the  complaint  charging  the 
defendant  with  tlie  defanlt  is  as  followa: 

"On  Informatitm  and  belief  that  at  all  tbe  times  hereinafter  mentioned  the 
defendants  were,  and  still  are,  copartners  doing  bu^nesa  In  the  city,  county, 
and  state  of  New  York,  under  tlie  firm  name  and  style  of  Charln  P.  Rosers 
and  Co." 

The  answer,  verified  February  7, 1894,  admits  that  the  defendants 
are  copartners  nnder  tbe  name  of  Charles  P.  Bogero  &  Co.,  but  de- 
nies each  and  every  other  allegation  in  the  complaint;  thns  denying 
that  they  were  copartners  in  November,  1889,  when  the  contract 
was  made.  The  evidence  shows  that  Charles  P.  Rogers  &  Go^  sub- 
sequent to  the  making  of  the  agreement,  sent  to  the  plaintiff  a 
copy  of  the  matter  for  advertisement,  and  it  was  inserted  in  the 
book;  and  that  in  May,  1890,  the  five  books  called  for  by  the  con- 
tract were  sent  to  Charles  P.  Rogers  &  Co.  at  New  York  City,  by  the 
American  Express  Company,  and  the  charges  for  transportation 
prepaid,  and  the  evidence  of  the  express  compan/a  driver  shows 
that  the  goods  were  delivered  to  Charles  P.  Rogera  &  Co.  at  Seven- 
teenth street  and  Sixth  avenne.  The  plaintiff  offered  no  evidence 
on  the  trial  to  prove  the  partnership  of  the  defendants,  and  appears 
to  have  relied  solely  upon  the  admission  in  the  answer  that  tiie  de- 
fendants are  copartners  as  admitting  the  truth  of  the  averment 
in  the  complaint  that  "at  all  the  times  hereinafter  mentioned  the 
defendants  were  and  still  are  copartners;"  and  there  is  no  evi- 
dence to  show  that  the  defendants  were  copartners  at  the  time  the 
contract  was  made  between  the  plaintiff  and  Charles  P.  Rogers  & 
Co.,  or  who  composed  that  firm  at  that  time.  The  answer  clear^ 
puts  in  issue'  the  allegation  in  the  complaint  that  the  defendants 
were  copartners  at  the  time  the  contract  was  made,  and  the  fail- 
ure of  the  plaintiff  to  establish  the  fact  of  copartnership  by  evidence 
was  such  a  failure  of  proof  as  to  entitle  the  defendants  to  a  dis- 
missal of  the  complaint,  and  the  denial  of  the  motion  made  by  the  de- 
fendants' counsel  for  that  purpose  at  the  close  of  the  plaintiff's  case 
was  therefore  error.  Charles  P.  Rogers  was  called  as  a  witness  on 
behalf  of  the  defendants,  and  asked  who  constituted  the  firm  of 
Charles  P.  Rogers  &  Co.  at  the  time  this  agre^ent  was  made — 
March  30,  1889.  This  question  was  objected  to,  and  excluded  on 
the  ground  Ot  the  admission  in  the  answer.  This  was  error.  The 
evidence  was  competent  under  the  issues  framed  by  the  pleadings, 
and  should  have  been  received.  The  respondent  insists  that  the 
joinder  of  unnecessary  parties,  either  plaintiff  or  defendant,  is  im- 
material, but  the  authorities  cited  by  him  to  sustain  his  proposition 
do  not  bear  upon  the  case  at  bar.  For  the  reasons  above  referred 
to  this  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event. 
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SCHWABELAND  et  aL  T.  BUCHLER  et  al. 


(Cl^  Oourt  of  New  Torfc,  Genial  Term.    April  28, 1894.) 


Befletin— Goods  Sbizkd  bt  OirriciER. 

WhH>e  a  sale  bas  been  rescinded  the  sdlw  for  fraud  of  the  purchaser, 
the  seller  may  recoTor  the  goods  the  sherUt,  who  had  seized  them 
while  In  the  purchaser's  possession,  unless  It  Is  shown  that  the  sheriff  ac> 
quired  possessltm  under  legal  process  befwe  the  rescission. 

Appeal  from  trial  term. 

Action  by  Henry  Schwabeland  and  others  against  Herman  Buch- 
ler  and  others.  Prom  a  judgment  entered  on  a  rerdict  In  favor  of 
plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendants appeaL  Affirmed. 

Argued  before  NEWBUBOEK  and  OONLAK,  JJ. 

Herman  L.  Both,  for  appellants. 

Foster,  Hotaling  &  E3enke,  for  respondents. 

GONLAN,  J.  This  is  an  action  of  replevin  originally  brought 
against  John  J.  Gorman,  as  sherifE  of  the  city  and  county  of  New 
York,  and  the  present  defendants  were  afterwards  sul^tituted,  they 
being  indemnitors.  The  plaintiffs  seek  to  recover  for  46  tubs  of 
butter,  172  cases  of  eggs,  and  4  boxes  of  cigars,  alleged  to  have  been 
fraudulently  obtained  by  one  Krieger  from  them  in  the  month  of 
April,  1892.  While  the  goods  in  question  were  in  the  possession  of 
Kri^;er,  they  were  taken  by  the  sheriff,  as  alleged  in  the  answer, 
on  executions  against  Krieger.  The  goods  were  demanded  of  the 
sheriff  and  refused,  and  this  action  followed,  April  22,  1892.  It 
appears  from  the  evidence  that  in  January,  1892,  Kri^er  repre- 
sented to  the  plaintiffs  that  he  was  a  pei-son  of  means,  and  had  prop- 
<?rty,  which  he  described  to  the  plaintiffs'  credit  clerk,  Henry  Schle- 
behm,  with  whom  he  had  the  conversation;  tliat  he  was  per- 
fectly reliable,  and  that  all  the  parties  he  owed  anything  to  were  the 
plaintiffs  and  the  Glimm  Brothers;  that  he  had  money  in  the  Statt; 
Bank,  and  $2,000  in  the  savings  bank,  which  he  was  thinking  of 
investing  in  real  estate.  The  witness  says  the  first  representations 
were  made  about  the  10th  or  15th  of  January,  and  the  last  about 
March  26,  1892;  and,  relying  on  these  representations,  he  gave  in- 
structions to  the  salesman  to  sell  to  Krieger,  and  he  afterwards  ob- 
tained goods  from  the  plaintiffs  to  the  amount  of  $1,212.60,  in  April, 
on  a  credit  of  10  days.  Krieger,  in  January,  1892,  owed  the  plain- 
tiffs $700,  and  in  March  $285,  of  which  $200  was  paid  by  check  in 
the  latter  month,  leaving  a  balance  of  $85  due  plaintiffs  at  the  time 
the  credit  of  $1,212.60  was  obtained.  It  ^.ppears,  further,  that  Krie- 
ger confessed  judgment  on  the  22d  of  April,  1892,  in  favor  of  Buch- 
ler,  one  of  the  defendants,  for  the  sum  of  $906,  and  on  the  same  day 
he  also  confessed  judgment  in  favor  of  one  Schneifer  for  the  further 
sum  of  $760  within  three  days  after  he  had  obtained  a  considerable 
amount  of  goods  from  the  plaintiffs  upon  the  representations  that 
he  had  made  to  their  credit  clerk.  It  is  admitted  at  folios  59  find  60 
that  the  only  question  involved  is  one  of  fraud  and  false  representa- 
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Hons.  Upon  the  trial  the  defendajits  decided  not  to  pat  In  any  evi- 
dence, and  asked  to  go  before  the  jury  on  the  qaeation  of  Ihraud, 
which  request  was  granted. 

We  are  unable  to  find  any  reason  in  the  rulings  of  the  trial  judge 
which  would  call  for  a  reversal  of  the  judgment  The  plaintiffs  ap- 
pear to  as  to  have  made  out  their  case  by  clear  proof  of  fraudulent 
representations  on  the  part  of  Krieger,  whereby  they  were  induced 
to  part  with  their  property  in  April,  1892,  and  the  defendants  offer 
ao  evidence  in  explanation  of  the  conduct  of  Krieger  in  making  the 
repi'eseutations  and  obtaining  this  credit  Krieger  was  not  called 
as  a  witness  nor  his  abs^ce  in  any  way  accounted  for,  and  the  in* 
troduction  in  evidence  of  the  two  judgments  against  Krieger,  con- 
fessed April  22,  1892,  is  a  sufficient  refutation  of  the  truth  of  his 
statements  to  the  plaintiffs*  credit  clerk,  and  upon  wliich  the  plain- 
tiffs relied  in  parting  with  their  property.  The  act  of  confession  was 
to  the  plaintiffs  an  available  reason  for  rescission  of  the  contract  of 
sale,  and  an  immediate  right  of  action,  as  the  consideration  for  the 
judgments  appears  to  have  been  an  indebtedness  other  than  to  the 
plaintiffs  or  Glimm,  existing  at  the  time  of  the  representations  by 
Krieger  to  the  plaintiUCte*  cr&dit  derk,  and  not  disclosed,  but  contin- 
ued and  very  materially  added  to  down  to  and  during  the  time  of  the 
purchases  made  by  Krieger  of  the  plaintiffs  in  April,  1892.  This 
case  is  distinguished  from  that  of  Wise  v.  Grant,  140  N.  Y.  593,  35 
N.  E.  1078.  In  that  case  it  was  alleged  and  proven  that  the  sheriff 
levied  upon  the  goods  under  an  attachment  against  the  fraudulent 
vendee  before  the  sale  was  rescinded,  and  there  was  notice  before 
rescission;  and  the  court  held  that  replevin  would  not  lie  because 
the  fraudulent  vendee  had  a  leviable  interest  which  had  been 
attached  before  rescis^don.  But  there  was  no  proof  whatever  by  the 
defendants  as  tx>  how  the  sheriff  had  acquired  possession  of  the  prop- 
erty from  Krieger,  and  it  was  not  proven  tliat  he  acquired  the  right 
to  possession  by  either  attacliment  or  execution,  one  of  which  con- 
ditions must  necessarily  appear.  For  all  that  appears  in  the  case, 
he  might  have  been  a  naked  trespasser,  acting  without  the  warrant 
of  any  legal  authority.  The  allegation  in  the  answer  that  he  took 
the  property  by  virtue  of  certain  executions  proves  nothing.  The 
sheriff  was  In  possession  without  notice  to  the  plaintiffs  as  to  how 
he  became  so,  and  the  demand  upon  him  was  sufficient  for  the  pur* 
poses  of  replevin.  The  motion  for  nonsuit  was  properly  denied. 
No  errors  were  committed  on  the  trial,  and  the  Judgment  should  be 
affirmed,  with  costs. 


(City  Court  of  New  York,  Geoeral  Term.    April  23, 1894.) 

8nFPT.HUBNTART  PhOCEE D 1 1T09— REMOVAL  OF  RbPERBB. 

Where  the  Judgment  debtor  appears  at  the  examination  before  the  ref- 
eree, he  waives  the  objection  that  the  referee  and  plalntUTs  attoraejr  occu- 
pied the  same  office. 

Appeal  fmn  special  term. 


SOUSB  V.  GOODUAN. 
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Action  by  Gallman  Bouse  against  Aaron  Qoodman.  From  an 
■order  denying  a  motion  to  remove  a  referee  in  aupplementary  pro- 
ceedingfi,  defendant  appeals.  Affirmed. 

Argued  before  NEWBUBGEB,  McOABTHY,  and  GONLAN,  JJ. 

Abraiuim  Levy,  for  app^ant. 
WUliam  A.  Oans,  for  respondent. 

McGABTHT,  J.  This  is  an  appeal  by  the  defendant  Judgment 
debtor  from  an  order  denying  a  motion  to  remove  a  referee  in  sup- 
plementary proceedings,  on  the  ground  that  that  referee  has  his 
■office  in  the  same  office  with  the  plaintifi's  attorney.  On  the  hear- 
ing of  the  motion,  this  was  disputed,  and  it  was  also  asserted  and 
sworn  to  that  the  judgment  debtor  appeared  at  the  examination, 
and  waived  this  objection.  This  is  also  certified  to  by  the  referee. 
On  these  facts  the  justice  at  special  term,  in  the  exercise  of  his 
sound  discretion,  denied  the  motion  to  remove.  The  facts  are  suffi- 
cient to  justify  this  determination,  and,  there  being  no  abase  of 
^scretion,  order  must  be  affirmed  with  costs.   All  concur. 

(S  MlK.  Rep.  81.) 

BEHB  et  al.  t.  MCNEINDBZ. 

(Olty  Court  of  New  York,  General  Tann.   April  23, 1801) 

Sbt-Oft  and  OotnrrERCLAiM— Clauis  in  Diftbbent  Riohts. 

A  claim  against  a  corporation  cannot  be  set  off  against  tbe  price  of  goods 

Bold  by  the  receiver  of  the  corporatim 

Appeal  from  trial  term. 

Action  by  Henry  Behr  and  another,  as  receivers,  against  Jose  M. 
Menendez.  From  a  judgment  entered  on  a  verdict  directed  in  favor 
^  plaintiffs,  defendant  appeals.  Affirmed. 

Argued  before  NEWBUBGEE,  McCABTHY,  and  CONLAN,  JJ. 

Boger  M.  Sherman,  for  appellant 

Btickney,  Spencer  &  Ordway,  for  respondents. 

McOABTHY,  J.  This  Is  an  appeal  from  a  judgment  on  a  Ter> 
'diet  directed  by  the  trial  justice.  It  appears  that  on  June  29, 1893, 
the  plaintiffs  in  this  action  were,  by  an  order  made  in  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New  York, 
duly  appointed  the  receivers  of  Behr  Bros.  &  Co.,  a  corporation  ex- 
isting under  the  laws  of  the  state  of  New  Jersey,  and,  among  other 
things,  doing  business  in  the  cily  of  New  Torl^  The  receivers  gave 
the  necessary  bonds,  which  were  approred,  and  duly  qualified.  Tlie 
receivers  then  took  possession  of  the  property  of  Behr  Bros.  &  Co., 
and  continued  to  conduct  the  business  for  the  benefit  of  all  the  cred- 
itors. On  August  22, 1893,  the  plaintiffs  received  from  the  defend- 
ant'an  order  for  one  boudoir  upright  piano  at  $G00,  less  60  per  cent, 
and  5  per  cent  discount,  which  would  make  the  net  price  f 228,  the 
amount  claimed  in  this  action.  This  piano  was  delivered  in  accord- 
ance with  instructions. 

The  defendant  attempts  to  defeat  this  action  on  the  grounds:  (1) 
Tliat  he  supposed  he  was  dealing  with  a  firm  of  Behr  Bros.  &  Co.; 
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(2)  that,  in  accordance  with,  an  agreement  previously  made  with 
such  firm,  he  should  be  permitted  to  counterclaim  or  offset  the 
amount  due  him  by  said  firm  for  certain  advertising,  amounting  to 
$150.  Behr  Bros.  &  Co.  appears  to  have  been  a  corporation,  and  not 
a  copartnership.  The  difficulty  tkroaghout  this  case  is  that  the 
defendant  has  mistaken  hia  forum.  This  court  haa  no  equity  juris- 
diction, and  therefore  cannot  entertain  nor  grant  such  r^ief  as 
asked  for  here,  l^ese  plaintiffs  are  the  principals,  and  this  piano 
was,  in  the  ordinary  course  of  business,  sold  and  delivered  to  the 
defendant,  and  shipped,  as  said  before,  in  accordance  with  his  in- 
structions. There  is  no  dispute  as  to  the  delivery  or  value,  nor  is 
there  any  claim  to  the  ownership  of  such  piano  by  either  a  copart- 
nership or  corporation  known  as  Behr  Bros.  &  Co.  The  defendant 
is  clearly  liable.  The  claim  upon  which  the  offset  or  counterclaim 
is  based  is  one  admitted  to  have  been  made  with  Behr  Bros.  &  Co^ 
either  as  a  copartnership  or  corporation,  during  its  eziatence  and 
long  before  its  insolvency.  This  cannot  be  used  against  these  plain- 
tiffs, and  the  trial  justice  was  correct  in  ruling  out  all  evidence  of 
such  transaction. 

The  question  of  the  counterclaim  was  presented,  and  was  one  of 
the  issues  passed  upon,  for  defendant  attempted  to  Introduce  evi- 
dence in  regard  to  the  same ;  and,  under  objection,  it  was  ruled  ont^ 
to  which  defendant  excepted.  Whether  these  were  correct,  and 
whether  this  was  a  proper  counterclaim  in  this  action,  can  only 
be  determined  by  appeal  We  are  satisfied  that  the  trial  inntice 
was  correct,  and,  finding  no  errors,  judgment  mast  be  affirmed 
with  costs.   All  concur. 


(City  Court  of  New  York,  General  T^m.    April  23,  18M.) 
Appeal  from  special  term. 

Action  tiy  H^iry  Behr  and  another,  as  receivers^  against  Jose  M.  Menendex. 
From  an  order  denying  a  motion  to  vacate  the  Judgmmt  In  favw  ot  plalntUTs, 
defendant  appeals.  Affirmed. 

Argued  before  MCCARTHY  and  CONLAN,  JJ. 

Roger  M.  Sherman,  for  appellant 

Stlf^ey,  Spencer  &  Ordway,  for  respondents. 

McCarthy,  J.  This  is  an  appeal  from  an  wder  daiying  a  motion  to 
vacate  and  set  aside  a  Judgment  entered  herein  in  favor  of  plalntiffis,  on  the 
ground  that  the  same  Is  Irregular  In  that  the  Issaee  arising  on  an  alleged 

counterclaim  were  not  tried  or  disposed  of  according  to  law.  The  Jodgment 
was  entered  on  a  verdict  directed  by  the  court. 

We  have  passed  on  this  question  In  our  opinion  at  this  general  term  (28 
N.  Y.  Supp.  525)  on  the  appeal  from  the  Judgment  At  uKwt,  the  contentioo 
set  up  by  the  defendant  could  have  gone  only  to  a  reduction  of  plaintiffs' 
claim  as  conceded  by  the  defendant's  answer.  The  trial  Justice,  having  ruled 
out  the  evidence  offered  to  prove  defendant's  oounterc^im,  passed  oa  the 
Issues  i»>esented,  and  thus  tba%  was  no  offBet  or  deduction  to  be  made,  and 
the  plaintiff  became  entitled  to  a  v«dict  for  the  full  amount  The  ivoper 
course  left  then,  Ux  defendant  was  by  appeal  firom  the  Judgment,  and  not 
by  the  meOiod  here  adopted.  The  order  should  therefore  be  affirmed,  with 
costs. 
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&  MlBC.  Rep.  70.) 


DX7DLBY  T.  BRINCK 


(Oily  Conrt  of  New  Tork,  General  Tetm.   April  23. 1804.) 


JoDGUBNT — Opening  Default — Conditions. 

liequlring  defendant  to  give  a  bond  with  sureties  to  pay  any  Judgment 
wblch  plaintilE  may  reooTer  as  a  condition  of  opening  a  default  wlU  not 
be  disturbed  where  the  motion  was  not  made  until  afta  the  granting  of  an 
order  to  examine  defendant  in  supplementary  proceedings,  and  after  de- 
fendant bad  resisted  the  taxation  of  costs. 

Appeal  from  special  term. 

Action  by  Augustus  P.  Dndl^  against  Caroline  Brinck.  From  an 
order  imposing  conditions  on  opening  a  default,  defendant  appeals. 
Affirmed. 

Argued  before  NEWBURGER,  McOABTHY,  and  OONLAN,  JJ. 

E.  F,  James,  for  appellant 
Shepard  &  Prentess,  for  respondent 

CONLAN,  J.  This  is  an  appeal  from  an  order  entered  March  5,. 
1894,  opening  a  default  upon  tiie  terms  that  the  defendant,  within 
three  days  after  the  service  of  a  copy  of  the  order,  give  a  bond  in 
the  sum  of  fl,000,  with  two  sufficient  sureties,  conditioned  for  the 
payment  of  any  judgment  the  plaintiff  may  recover  in  the  action; 
said  bond  to  be  approved,  as  to  form  and  sufficiency,  by  a  justice  of 
this  court,  and  the  sureties  to  justify  on  two  days'  notice,  if  excepted 
to;  said  notice  to  be  given  within  two  days  after  uotice  of  exception ; 
and,  on  failure  to  justify,  new  sureties  to  be  substituted,  and  jus- 
tify as  aforesaid,  and  also  pay  |10,  costs  of  this  motion.  In  case  of 
faUure  to  give  bond  as  required,  motion  denied,  with  f  10  costs.  If 
bond  given,  and  sureties  justify,  then  the  order  in  supplementary 
proceedings  to  be  vacated,  and  cause  to  be  placed  on  cal^dar  for 
trial  In  this  case  the  default  was  taken  January  18,  1894,  and 
tbe  costs  taxed  Januaiy  23,  1894.  The  defendant's  attorn^  ap- 
peared on  the  taxation,  and  objected  to  certain  items  in  the  bill,, 
and  judgment  was  entered  on  that  day  for  $863.65.  Execution 
was  thereupon  issued,  and  returned  unsatisfied  on  March  1,  1894,. 
36  days  after  entry  of  judgment.  An  order  to  examine  the  defend- 
suit  in  supplementary  proceeding  was  granted,  returnable  the  3d 
day  of  March,  1894,  and  was  served  on  the  defendant  on  the  Ist  day 
of  March,  1894.  The  motion  1x>  open  the  default  was  not  made 
until  after  the  granting  ot  the  order  in  supplem^taxy  proceedings. 
The  claim  on  the  part  of  the  attorney  for  the  defendant  that  the 
default  was  the  result  of  business  engagements  and  inadvertence 
appears  to  exist  more  in  Imagination  than  in  fact  The  time  occu- 
pied in  opposing  taxation  could  be  more  usefully  employed  in  mov- 
ing to  open  the  default  If  the  terms  imposed  appear  harsh  to  the 
defendant,  they  are  the  natural  and  reasonable  result  of  what  ap- 
pears to  be  inexcusable  delay.  We  think  the  justice  at  special  term 
fairly  exercised  his  discretion  in  making  the  order  of  March  5th,  and 
also  in  denying  the  ap^cation  for  a  resettlement  of  said  order 
March  8^  1894.  Both  orders  affirmed,  with  costs.  All  concur. 
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LOEWKNSTEIN  et  aL  T.  SOHIFF. 


(C3tty  Oonrt  of  New  York,  Oeneral  Term.  A|im28,18Mi) 

Plbadfng — Bill  of  Particulars. 

Where  plaintiff  to  aTold  a  composltioD  made  \>j  defoidant  with  lils 
creditors  on  the  ground  that  defendant,  under  a  secret  agreement,  paid 
acme  of  the  creditors  more  than  the  others,  he  will  be  required  to  serre  a 
bill  of  partlcolars  stating  the  name  of  such  creditors  and  tSw  dates  and 
amounts  of  the  payments. 

Appeal  from  trial  term. 

Acti<Hi  by  Julius  H.  liowensteiii  and  otbm  against  Mac  Schlff 
on  a  promissory  note.  From  an  order  directing  a  bill  of  particnlara, 

plaintiffs  appeal.  AflBrmed. 
Argued  before  NEWBXmaER,  McCABTHY,  and  CONLAN,  JJ. 

IM etzgar  &  Tabor,  for  appellants. 
Blumenstiel  &  Hirscb,  for  re^Dondent. 

NEWBURGER,  J,  This  action  is  brought  to  recover  on  three 
promissory  notes  made  by  defendant  to  the  order  of  plaintiffs.  The 
defendant's  answer  admits  the  making  of  the  notes,  bat  sets  up  as  a 
^tinct  defense  the  execution  by  pla^tiffs,  with  other  creditors  ot 
this  defendant,  of  a  composition  deed.  The  plaintiffs,  in  their  reply, 
admit  the  execution  of  the  composition  agreement,  but  all^  tLat 
th^  were  induced  to  sign  the  same  by  reason  of  the  statemoits 
made  by  defendant  that  his  creditors  agreed  to  accept  the  sum 
of  35  cents  on  the  dollar  in  full  for  their  claims,  except  those  who 
had  claims  for  less  than  |100  in  amount,  and  that  no  creditor  was  to 
receive  more  than  35  cents  on  the  dollar;  that  the  defendant  en- 
tered into  a  secret  agreement  with  other  creditors  whose  olaims 
were  lai^r  in  amount  than  f  100  to  pay  their  claims  in  full,  or  in 
greater  sum  than  85  par  cent^  and  tiiat  the  d^endant  did  pay 
certain  ot  hU  creditors  more  than  36  cents  on  the  dollar.  The  ap- 
.peal  is  taken  from  an  order  entered  herein  requiring  the  plaintifls 
to  serve  a  bill  of  particulars  setting  forth  the  names  of  each  cred- 
itor, and  the  dates  and  amounts  of  each  of  such  payments.  The  or- 
der was  properly  made.  The  granting  or  denying  a  motion  for  a 
bill  of  particulars  must  be  determined  by  the  facta  and  circnna* 
stances  in  each  case,  and  the  considerations  which  should  govern  the 
court  in  granting  or  reusing  it  are  for  the  purpose  of  famishing  an 
adverse  party  with  information  which  is  ^clasively  in  tiie  posses- 
sion of  the  other,  and  which  it  is  proper  that  such  adverse  party 
should  have,  that  he  may  be  prepared  for  trial  and  prevent  sur- 
prise. Upon  the  facts  herein,  the  order  appealed  from  most  be 
affirmed,  with  costs.   All  concur. 
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ntVINO  T.  BSITTON. 


(Oonumm  VUam  of  N«w  York  Glt7  and  Gonntr,  Q«n^  Term.  May.  1804.) 

1.  Constitutional  Law— Pool  Sellina  on  Hobsb  Kacbs. 

The  act,  chapter  479,  Laws  1887,  commonly  called  the  "Ires  Pool  Bill," 
In  so  far  as  It  purpt^  to  authorize  pool  selling  at  a  horse  race,  Is  void  for 
repoenancy  to  the  prohihltion  of  lotteries  In  seetlm  10,  art  1,  of  llie  con- 
8tit||tlon  of  the  state  of  New  York, 
8l  Lottehibs— Pooia  on  Hobsb  Races. 

A.  pool  on  a  horse  race  is  a  lottery,  within  the  Interdict  of  the  conatitu> 


I.  QAmMO—^OOXlUEIBO. 

Book  making  on  a  bone  race  Is  still  Illegal,  hy  the  iirorUdon  et  the  Bfr 
vised  Statntes  which  makes  unlawful  all  wagos,  beo,  or  stakes  on  any 
raca,  or  any  nnknown  or  conttngrait  event  whatevar. 
(SyUabos  by  tbe  Conrt) 

Appeal  from  city  conrt,  general  term. 

Action  by  Robert  O.  Irving  against  Joseph  A.  Britton  on  a  note 
gtvCT  for  an  Interest  in  a  pool,  and  for  a  bet  with,  the  bookmaker 
at  a  horse  race.  From  a  judgment  of  the  cily  court  aiBrming  a 
Judgment  in  iacvoT  of  plaintiff,  defoidant  appeals  Bereraed. 

Argned  before  DALY,  G.  J.,  and  BISCHOFF  and  PBTOB,  JJ. 

Howe  &  Hammel,  for  appellant. 

Lnoy  B.  Orane  and  Edward  V.  B.  Kisaam,  for  respondent 

PBYOB,  J.  ^nie  cause  of  action  admitted  by  stipulation  of  the 
parties  is  a  transaction  in  pool  selling  and  bookmaking  on  a  horse 
race,  and,  If  snch  pool  sdling  and  bookma^g  be  illegal,  the  plain- 
tiff is  barred  of  recoveiy  by  the  immemorial  and  salutary  maxim 
that  "ei  turpi  causa  non  oritur  actio."  Oray  t.  Hook,  4  K  Y.  449, 
456;  HuU  T.  Buggies,  66  N.  Y.  424.  By  sections  361  and  S62  of  the 
Penal  Code,  pool  selling  and  bookmaking  on  a  horse  race  are  de- 
nounced as  crimes,  and  punished  by  fine  and  imprisonment  But 
plaintiff  contends  that  the  pool  selling  and  bookmaking  exhibited 
in  the  case  are  authorized  by  the  act  of  1887,  commonly  called  the 
'^ves  Fool  Bill;"  and,  if  so,  then,  beyond  question,  the  action  is 
well  broaght  That  the  effect  of  the  Ives  bill,  if  a  valid  enactment^ 
is  to  legalize  snch  pool  selling,  is  ineritable  upon  the  proTisions  of 
the  statute,  and  la  settled  by  authoritative  adjudication.  Brennan 
T.  Association,  66  Hun,  188,  9  N.  Y.  Supp.  220;  Bish.  Writ  Law,  § 
104a.  Ooncedlng  so  much,  the  defendant  answers  tliat  the  Ives 
bill  is  a  nullity,  because  repugnant  to  section  10,  art  1,  of  the  constl- 
tntion,  which  says:  "Nor  shall  any  lottery  hereafter  be  authorized 
or  any  sale  of  lottery  tickets  allowed  within  this  state."  Whether, 
within  the  meaniz^  of  this  prohibition,  pool  selling  and  bookmaking 
on  horse  races  be  lotteries,  is  the  precise  point  for  adjudication. 

By  incorporating  the  interdict  of  lotteries  in  the  constitution,  and 
associating  It  with  the  fundamental  guaranties  of  life,  liberty,  and 
property,  the  people  of  New  York  signalize  by  the  most  emphatic 
manifestation  th^  sense  of  the  enormity  of  the  evil  they  so  seek 
to  suppress.  That  evil  consists  in  the  temptation  and  faoilitiea 
v.28H.Y.s.no.6— 34 
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afforded  by  the  lottery  for  the  indulgence  of  the  passion  of  gambling, 

— an  indulgence,  by  all  experience,  as  inimical  to  the  well-being  of 
the  state  as  of  the  individual  Gambling  is  the  mischief  against 
which  the  prohibition  of  the  constitution  is  leveled;  and  it  is  "the 
office  of  the  judge  to  make  such  construction  as  will  suppress  the 
mischief,  and  advance  the  remedy,  and  to  suppress  all  evasions  for 
the  continuance  of  the  mischief."  Magdalen  Collie  Case,  11  Cok^ 
66b-79a;  Wilkinson  v.  GUI,  74  N.  Y.  68,  67.  The  languag^of  the 
constitution  is  g^eric,  not  specific;  not  one  speciea  of  lottery,  but 
all  lotteries,  are  proscribed.  What,  then,  in  the  sense  <rf  this  pro- 
vision of  the  fundamental  law,  is  a  lottery?  In  the  jurisprudence 
of  New  York,  at  least,  the  import  of  the  term  is  not  open'  to  doubt  or 
dispute,  for  its  definition  is  established  as  well  by  legislation  as  by 
the  adjudication  of  the  courts.  "A  lottery  is  a  scheme  for  the  dis- 
tribution of  property  by  chance  among  persons  who  have  paid  or 
agreed  to  pay  a  valuable  consideration  for  the  chance,  ^eth» 
called  a  lottery,  raifie  or  gift  enterprise,  or  by  some  other  name." 
Pen.  Gode^  §  82S;  People  v.  Noelke,  94  K.  Y.  137.  ''Where  a  pe- 
cuniary consideration  is  paid,  and  it  is  to  be  determined  by  lot  or 
chance,  according  to  some  scheme  held  out  to  the  public,  what  and 
how  much  he  who  pays  the  money  is  to  receive  for  it, — that  is  a  lot- 
tery." Hull  V.  Eug^les,  56  N.  Y.  424;  Kohn  v.  Koehler,  96  N,  Y". 
367.  Accordingly,  in  Governors  of  Alms  Honse  v.  American  Art 
Union,  7  N.  Y,  228,  it  was  adjudged  that  "an  annual  distribution 
by  lot  among  the  members  of  an  art  onion  of  works  of  art  purchased 
by  their  subscriptlonB  is  a  lottery,  within  the  meaning  of  the  consti- 
tution." In  V.  Bn^lei^  supra,  it  was  so  held  <rf  a  scheme 
for  selling  packages  of  candy,  in  some  ttf  which  were  tickets  en- 
titling to  a  prize  and  in  others  not  So,  in  Negley  v.  Devlin,  12 
Abb.  Pr.  (N.  S.)  210,  of  a  ticket  entitling  to  admiraion  to  a  concert^ 
"and  to  whatever  gift  might  be  awarded  to  its  number."  So,  in 
Wilkinson  v.  Gill,  74  N.  Y.  63,  of  "any  game  or  device  of  chance  in 
the  nature  of  a  lott^,"  the  chief  judge  saying  that  "the  courts 
have  oniformly  looked  beyond  the  mere  form  of  the  transaction, 
and  sought  out  and  suppressed  the  substance  itsdf."  Equally  illus- 
trative of  the  principle  of  a  lottery  are  the  cases  wherein  the  trans- 
action was  adjudged  not  to  be  a  lottery.  Thus,  In  People  v.  GiUson, 
109  N.  Y.  389,  402,  17  N.  E.  343,  the  scheme  was  hdd  to  be  no  lot- 
tery, because  not  involving  "the  slightest  element  of  chance."  Sim- 
ilarly, in  Kohn  v.  Koehler,  96  N.  Y.  362,  368,  the  sch«ne  was  de- 
clared not  a  lottery,  because  the  property  "was  not  raffled  for  or  dis- 
tributed by  lot  or  chance."  From  all  tlie  cases  these  are  collected 
as  the  constituent  elements  of  a  lottery,  namely:  First,  an  ex- 
X>edient  held  out  to  the  public;  which,  secondly,  for  a  pecuniaiy 
consideration,  offers  the  possibility  and  promise  of  a  gain,  not  the 
product  oS  the  outlay,  but  contingent  merely  upon  a  designated 
chance  event  As  the  name  imports,  the  lot  or  chance  is  the  essen- 
tial property  of  the  unlawful  enterprise,  and  the  allurement  to  the 
public  tiie  incident  that  aggravates  its  mischievous  quality.  Being 
a  species  of  gambling,  so  extensive  in  its  influence,  and  so  fatal  in 


Com.  PI.3 


ZaVINa  V,  BBCTIOR. 


581 


its  effect,  the  people,  by  proTision  in  the  oceanic  law  of  the  govern- 
ment,  forbid  its  presence  or  operation  within  the  limits  of  the  state. 

The  method  of  pool  selling  found  by  the  trial  court  is  as  follows: 
"A  list  of  bwses,  «8  competitOTS  in  eacb  ot  the  said  races,  was  placed  on  rd 
Indicator  In  open  rlew,  and  to  each  hmee  was  attached  a  number,  a  dear  space 
being  reserved  for  the  name  of  each  borse,  with  a  separate  dial  attached, 
which  showed  the  number  of  times  the  horse  had  been  chosen;  and  the  defend* 
ant,  for  the  purpose  of  Investing  money  on  certain  horses  In  said  races,  pur- 
chased a  card  or  receipt,  commonly  called  a  'ticket,'  stating  at  the  time  the 
horse  upon  which  he  purchased  the  card  or  ticket,  which  ticket  bad  on  its  face 
a  number  which  corresponded  to  the  nomber  attached  to  the  name  of  the  horse 
on  the  indicator,  the  number  being  used  merely  to  facilitate  business,  and  hav- 
ing  no  other  slgniflcaoce.  When  the  purchase  had  been  made,  the  pool  Indi- 
cated tiie  whole  nnmbw  of  cards,  receipts,  or  tickets  sold  or  taken,  shown  upon 
an  indlcatw  placed  In  the  open  rlew,  and  which  was  done  from  time  to  time 
as  each  card,  re<%ipt  or  ticket  was  pmvhased  or  taken.  When  the  pool  was 
cloaed.  the  total  amount  invested  on  the  dlffarent  horses,  or  the  amotmt  of 
the  different  cards  or  tickets  purchased  or  taken  on  the  different  horses,  was 
added  together  and  shown  on  a  diffo-oit  dial,  in  the  open  view,  called  the 
'total,*  and  the  total  constituted  the  pool.  The  total,  less  the  «>mmisBion  of 
the  person  conducting  the  pool,  was  divided  In  equal  sums,  and  was  paid  to 
the  persons  having  selected  cards,  tickets,  or  receipts  on  the  winning  horse, 
npon  iH«0entatk>n  of  tiielr  cards,  tidcets,  or  recdpts.  Any  numbor  of  persons, 
acting  s^karately,  could  fduKwe  any  horse  in  the  race,  and  the  number  of  cards, 
tidcets,  or  receipts  sold  or  taken  on  each  horse  was  unlimited.  Any  pawm 
conld  buy  or  take  as  many  cards,  receipts,  or  tidcets  on  each  borse^  or  upon 
as  many  horses,  in  the  race  as  he  chose." 

Tested  by  either  criterion,  whether  by  the  definition  of  the  courts 
or  of  the  statute,  the  process  set  forth  is  in  every  essential  a  lottery. 
By  it,  "for  a  pecuniary  consideration,  is  determined  by  lot  or  chance, 
according  to  a  scheme  held  out  to  the  public,  what  and  how  much 
he  who  pays  the  money  is  to  have  for  it"   Hall  t.  Buggies,  56  N.  Y. 

And  it  is  "a  scheme  for  the  distribution  d  property  by  chance 
amcmg  persons  who  have  paid  or  agreed  to  pay  a  valuable  considera- 
tion for  the  chance."  Pen.  Code,  §  323.  That  the  event  of  a  race 
is  a  contlng^py  dependent  upon  chance  is  a  self-evident  pn^rasition. 
1  Edmonds'  St  at  Large,  614,  §  8.  Indeed,  were  the  result  sus- 
ceptible of  infallible  anticipation,  betting  on  a  horse  race  would  be 
as  senseless  and  futile  as  upon  the  rising  of  the  sun  or  the  succes- 
eion  of  the  seasons.  It  is  the  element  of  chance,  and  the  uncertain- 
ty of  the  event  alone,  that  stimulate  and  support  the  wagers  of  the 
competing  bettors.  True,  fraud  may  make  the  result  a  forgone 
condnslon;  but  then  fraud  is  a  circiuutance  in  the  calculation  of 
chances  those  not  in  the  swindle,  and  f  rand  of  Itsdlf  would  ex- 
pose the  transaction,  thoogh  legal,  to  the  condemnation  of  the  law. 

The  decision  of  the  learned  trial  judge  upon  the  legality  of  pool 
sdUing  appears  to  have  been  affected  by  the  impression  that  the 
Ives  bill  determines  it  to  be  "in  the  line  of  public  welfare."  And 
yet  that  very  act  denounces  pool  selling  at  any  other  place  or  time 
than  on  a  race  course  and  race  day  as  a  felony,  and  punishes  it  by 
confinement  in  the  state  prison.  How  the  same  thing  can  be  a 
legal  and  laudable  pastime  at  Sheepshead  on  a  race  day,  and  still  be 
an  infamous  offense  at  all  other  times  and  at  all  other  places,  we 
own  our  inability  to  understand.  The  legislature  may  be  criticised 
for  inconsistency,  but  is  not  amenable  to  the  malediction  imprecated 
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upon  "them  that  call  evil  good."  Not  by  principle  only,  but  by  au- 
thori^  as  well,  we  are  Bostained  in  the  conclnsion  that  pool  B^ing 
is  a  lottery.  In  State  t.  LoTell,  3d  K  J.  Law,  468,  the  point  was 
expressly  adjudicated  by  a  tribunal  emhient  for  teaming  and  abil- 
ity; and  at  a  special  term  of  our  own  sapreme  court  1^  same 
result  was  reached  by  Mr.  Justice  McLennan  in  an  argoment 
ot  coDTincing  cogency.  Beilly  t.  Gray,  unreported.  See  Mc- 
l4inahap  T.  Uott,  73  Hun,  131,  25  N.  T.  8upp.  892;  Horner  t.  U.  S., 
147  U.  a  449,  13  8up.  Ct.  409;  U.  a  t.  Ziesler,  30  Fed.  499;  State 
T.  Clarke,  33  N.  H.  329;  ToUett  v.  Thomas,  L.  R.  6  Q.  B.  514;  U.  S. 
V.  Wallis,  58  Fed.  942.  In  Breunan  v.  Association,  supra,  the  con- 
stitutionality of  the  Ives  bill  was  not  suggested  for  discussion  or  de- 
cision, and  hence  the  case  is  not  to  be  acc^ted  as  implying  a  rec- 
ognition of  the  validity  of  the  statute.  The  conclusitm  Is  ^t  the 
statute  (chapter  479,  Laws  1887),  in  so  far  as  it  purports  to  authorize 
pool  stiling^  is  repugnant  to  the  prohil^tion  of  lotteries  in  section  10, 
art  1,  at  the  constituti(m,  and  is  Toid  and  <tf  no  effect 

Whether  the  act  be  equally  Inoperative  to  legalize  bookmaking 
is  a  question  presented  and  argued  by  counsel,  but  which  requires 
no  decision;  since,  in  any  event,  the  judgment  must  be  reversed. 
The  consideration  for  the  note  in  suit  was  partly  an  int«^  in  the 
pocd  and  partly  a  bet  with  a  bookmaker,  but  how  much  of  either  is 
not  apparent  The  case,  then,  is  of  a  contract  avoided  by  partial 
illegality  In  an  entire  and  indivisible  consideration.  Bank  v.  Kih& 
44  N.  T.  87.  We  should  not  forbear  to  remark,  however,  that,  as 
tiie  act  of  1887  does  not  purport  to  validate  bookmaking,  but  only 
exempts  It  from  the  operation  of  sections  351,  352  of  the  Penal  Code, 
the  illegality  of  It  is  obvious  and  Inevitable  from  the  provisions  of 
the  Revised  Statute  against  betting  and  gaming.  1  Edmonds'  St. 
at  Lai^e,  614,  §  S.  The  specific  criminality  of  the  transaction  may 
be  effaced,  but  it  r^nalns  unlawful;  and  all  contracts  implicated 
with  it  are  void  by  the  express  terms  of  the  statute.  Judgment  re- 
versed, and  Judgmmt  directed  tor  the  defendutt,  dismissing  the 
complaint  npon  the  merits,  with  the  omts  of  this  appeal  and  of  the 
court  bdow. 

DALY,  0.  J.,  concurs. 

BISCHOFF,  J.  (concurring  in  result).  Were  I  agreed  with  my 
brethren  that  the  so-called  "Ives  Pool  Law**  (chapter  479,  Iawb 
1887)  purports  to  l^^ize  pool  selling,  I  should  unhesitatingly  con- 
cur that  the  act  contravenes  the  constitutiMial  interdiction  of  the 
authorisation  of  lotteries  by  the  legislature  of  this  state  (Const  1821, 
art.  7,  §  11;  Const  1846,  art  1,  §  10).  That  a  pool  npon  the  result 
of  a  horse  race  Is  a  lottery  is  apparent  from  the  fact  that  it  is  bat 
one  of  many  devices  tor  the  venturing  or  hasarding  of  a  smaller  sum 
for  the  chance  of  obtaining  a  greater;  and  that  such  a  pool  is  a 
lottery  was  judicially  determined  in  State  v.  Lovell,  39  N.  J.  Law, 
458.  See,  also,  as  to  what  constitutes  a  lottery,  note  in  16  Am.  St 
Bep^  42  [Yellow-Stone  Kit  v.  State  (Ala.)  7  South.  33S],  containing 
an  elaborate  review  of  adjudged  cases.  I  am,  however,  of  the  opin- 


Com.  PI.3 


IRVING  V,  BBITTOH. 


533 


ion  tliat  an  intention  to  legalize  pool  selling  is  not  the  inevitable 
effect  of  the  act  in  qu^tion.  Nevertheless  I  concur  that  the  jadg- 
ment  appealed  from  must  be  reversed  because  the  act  provides  no 
justification  therefor. 

The  facts  in  this  case  are  all  admitted,  and  it  is  with  the  conclu- 
■ions  of  law  that  we  are  concerned.  These  facts  are  substantially  that 
tiie  consideration  for  the  note  in  suit  rested  upon  the  result  of  gaming 
transactions, — spools  formed  as  a  method  for  betting  upon  the  results 
of  horse  races;  that  the  races  were  held  under  the  auspices  of  a  dufy- 
incorporated  association  for  improving  the  breed  of  hors&s,  and  were 
ran  upon  days  l^iaUzed  for  such  purposes  by  the  act  alluded  to; 
that  these  pools  were  formed  at  such  times  and  at  the  places  where 
the  races  took  place;  in  fact  that  the  transactions  in  question  came 
within  the  provisions  of  the  act  in  its  essential  particulars.  The  sole 
question  presented  is  whether,  in  view  of  these  facts,  payment  of  the 
note  in  suit  may  or  may  not  be  enforced  In  law.  The  Ives  pool  law 
(chapter  479,  Laws  18^,  §  4)  provides  that  races  may  be  conducted 
npon  any  race  track  of  an  incorporated  association  for  not  more 
than  80  days  hi  each  year;  that  sections  351  an,d  352  of  the  Penal 
Code  shall  not  apply  to  such  tracks  during  the  number  of  days  during 
which  races  are  permitted;  that  racing  and  pool  selling  shall  be  con- 
fined to  the  tracks  where  the  races  take  place,  and  the  days  of  such 
races.  The  effect,  however,  of  these  provisions,  is  merely  to  remove 
the  penal  inhibition  against  the  public  placing  and  recording  of  bets, 
as  contained  in  sections  351  and  352  of  the  Penal  Code,  under  certain 
conditions  and  restilctions.  The  act,  in  effect,  declares  that  the 
aeclions  of  the  Penal  Code  shall  not  be  operative  where  compliance 
with  the  prescribed  conditions  shall  exist;  and  the  regulation  as  to 
the  time  and  place  for  the  seUing  of  pools  is  obviously  but  one  of 
the  restrictions  in  contemplation  of  which  the  operation  of  the  penal 
laws  is  suspended.  Ihe  result  is  precisely  the  same  as  if  the  sec- 
tions of  the  Penal  Oode  referred  to  had  originally  exempted  pool 
seUing  at  the  times  and  places  mentioned  in  the  Ives  pool  law  from 
their  operation.  So  far  only  do  the  provisions  of  the  Ives  pool  law 
extend,  and  in  no  way  do  they  aifect  the  civil  aspect  of  the  gaming 
contract  thus  entered  into.  By  the  organic  law,  as  well  as  by  ex- 
press statutory  enactment,  the  contract  is  dvilly  void  and  unenforce- 
able. 3  Rev.  St  (Banks  Bros.  7th  Ed.)  p.  1962,  §  8,  art  3,  tit  8,  c.  20. 
The  facts  that  provision  for  the  infliction  of  punishment  for  the 
making  of  the  contract  is  omitted,  or  that  by  force  of  some  special 
statute  the  contract  may  be  made  with  penal  impunity,  do  not  alter 
the  rule.  Gibbons  v.  Gouvemeur,  1  Denio,  170;  Euckman  v.  Ktcher, 
1 T.  392.  That  a  common-law  or  statutory  right  or  offense,  when 
snbsequentiy  made  the  snbject  of  penal  enforcement  or  restraint,  is 
not  affected  by  the  punitory  enactment,  in  the  absence  of  a  clear 
intent,  is  a  well-settled  proposition.  Benwick  v.  Morris,  3  Hill,  621 ; 
Tremain  v.  Bichardson,  68  N.  Y.  617;  Candee  v.  Hayward,  37  N.  Y. 
653;  Ctolden  v.  Eldred,  15  Johna  220;  Piatt  v.  Sherry,  7  Wend.  238: 
Scidmore  v.  Sm'ith,  13  Johns.  322.  In  such  a  case  the  subsequent 
regulation  is  cumulative  upon  prior  remedy,  and  the  rep^  or  suspen- 
sion of  the  cumulative  provision  Is  of  no  more  effect  than  was  its 
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enactment  Familiar  analogies  to  the  principle  goTerning  this  case 
are  too  numerous  to  call  for  mention.  The  "debt  of  honor"  of  popular 
acceptance  does  not  derive  its  quality  from  a  criminal  inception  of 
the  obligation,  bat  from  the  dvil  impossibility  of  Its  enforcement. 
The  card  player  may  not  infringe  a  penal  law  in  his  snccessfol  pioae- 
cution  of  a  fair  game,  but  with  his  recovery  of  the  stakes  the  courts 
will  not  be  concerned.  To  hold  that  the  Ives  pool  law,  by  the  force 
of  its  provisions  regulating  the  time  and  place  for  the  selling  <^  pools 
on  horse  races,  purported  to  legalize  contract  obligations  arising  from 
the  sales,  v^uld  entail  an  unauthorized  application  of  the  rules  gor- 
eming  statutory  couBtruction.  This  would  intend,  so  far,  a  repeal 
by  implication  of  the  provisions  of  the  Bevised  Statutes  relating  to 
gaming  ctmtracts,  and  such  implication  must,  therefore,  be  unaToid- 
able,  in  order  that  it  may  obtain.  Hankins  t.  Mayor,  etc.,  64  N.  T. 
18;  Mark  v.  State,  97  N.  Y.  578;  People  t.  Palmer,  B2  N.  T.  83; 
Pe<^Ie  V.  Mallory,  2  Thomp.  &  C.  76.  An  implied  repeal  only  then 
results  when  the  necessary  operation  of  the  later  enactment  cannot 
be  harmonized  with  the  terms  and  effect  of  an  earlier  act,  and 
extends  only  to  the  repugnance.  Suth.  St.  Const  §  138.  The  Ives 
pool  law  relates,  as  above  shown,  to  the  penal  aspect  of  the  acts  in 
question,  and  the  repeal  of  the  statute  which  takes  away  the  dvil 
remedies  for  the  enforcement  of  a  gaming  debt  would  be  an  unau- 
thorlEed,  rather  than  a  necessary  result  In  solving  its  meaning.  In 
re  Gurser,  89  N.  T.  401.  TTpon  a  reasonable  construction,  therefore, 
both  these  statutes  may  be  given  their  proper  effect,  and  inharmony 
in  no  way  results.  People  v.  Palmer,  supra;  People  v.  Crissey,  91 
N.  Y.  616.  The  case  of  Brennan  v.  Association,  56  Hun,  188,  9  N.  Y. 
Supp.  220,  has  not  been  overlooked,  but  I  am  unable  to  follow  the 
ruling  there  made,  after  careful  consid^^tion,  such  as  the  high 
character  of  the  court  annonnclng  the  decision  caUs  for. 

With  reference  to  any  contention  that  the  Ives  pool  law  is  in 
contravention  of  the  constitutional  interdiction  of  the  authorisation 
by  the  legislature  of  lotteries  or  the  sale  of  lottery  tickets,  It  is  to  be 
observed  that  every  presumption  is  in  favor  of  the  constitutionality 
of  legislative  enactments,  and  every  act  of  the  legislature  is  to  be 
sustained,  rather  than  defeated,  unless  the  language  employed  plain- 
ly precludes  every  reasonable  construction  other  than  that  It  was 
Intended  by  the  act  to  infract  the  organic  law.  People  t.  Briggs, 
50  N.  Y.  553.  It  is  not  the  province  of  the  courts  to  nullify  the 
legislative  will  only  because  a  particular  law  may  be  of  vicious 
tendendes,  while  eveiy  constitutional  provision  ranalns  inviolate. 
Whether  a  particular  measure  is  wise  or  unwise  it  is  the  peculiar 
province  of  the  legislature  to  decide.  If,  therefore,  the  constitu- 
tionality of  any  act  is  to  be  successfully  challenged,  not  only  must 
the  provisions  of  the  act  be  in  apparent  conflict  with  some  consti- 
tutional provision  which  restricts  or  prohibits  the  exercise  of  l^s- 
lative  authority  in  the  particular  case  (People  v.  Comstock,  78  N.  Y. 
356),  but  every  reasonable  construction,  also,  of  which  the  language 
of  the  act  is  susceptible,  must  lead  to  the  same  end  (Suth.  St  Const. 
§  331;  Sweet  v.  City  of  Syracuse,  129  N.  Y.  316,^  N.  E.  1081,  and  29 
K.  B.  289).  Hence,  if  the  language  is  susceptible  of  two  constnio- 
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tiona,  alike  reasonable,  thongli  coDflicting,  that  constmction  is  to  be 
preferred  which  will  give  effect  to  the  act  though  the  other  may  at 
flret  view  appear  to  be  a  more  natural  interpretation  of  the  lan- 
guage. Suth.  8t  Const  §  332.  Applying  these  canons  of  construc- 
tion to  the  Ives  pool  law,  I  am  of  the  opinion  that  it  was  tlte  inten- 
tion of  the  legislature  to  withdraw  existing  penal  provisions  so  far 
as  ihey  might  apply  to  pool  selling  at  the  times  and  places  specified 
in  the  act,  and  not  to  legalize  such  sales.  The  act,  in  my  opinion, 
tolerated,  but  did  not  authorize,  pool  selling.  The  constitutional  in- 
terdiction against  lotteries  and  the  sale  of  lottery  tickets  does  not 
require  the  legislature  to  prescribe  punitory  redress  for  the  conduct 
of  lotteries  or  sale  of  lottery  tickets.  The  matter,  therefore,  rested 
in  le^dative  diacretifm.  The  suspension  or  repeal  or  partial 
repeal,  therefore,  of  existing  penal  provisions  did  not  contravene 
any  provision  of  the  constitution,  while  the  snspension  or  repeal 
and  the  remaining  penal  provisions  were  generally  applicable  to 
every  part  of  the  state.  My  conclusion  is  t^t,  upon  the  admitted 
facts,  tiie  recovery  below  was  unauthorized,  and  that  the  judgments 
of  the  general  and  trial  terms  of  the  court  below  should  be  reversed, 
and  judgment  directed  for  the  defendant  for  dismissal  of  the  com- 
plaint upon  the  merits,  with  the  costs  of  this  appeal  and  of  the 
court  b^w. 

(8  Misc.  Rep.  320.) 

HELFBICH  T.  JOHN  HANCOCK  MUX.  LIFB. INS.  GO. 

(GomnMHi  Fleas  of  New  York  CII7  and  County.  Genial  Term.   May  7, 1894.) 

InuRAHCE— Chakgb  or  Bbneficiart. 

Where  the  beneficiary  in  a  policy  is  changed  on  the  application  of  the 
Insured,  who  asfcs  that  the  change  be  made,  "provided"  the  original  benefl- 
ciaty  "does  not  claim,"  such  change  Is  subject  to  the  rights  of  the  original 
beneficiary,  and,  unless  he  is  dead,  or  his  claim  has  been  released  or  barred 
by  limitation,  the  new  beneficiary  cannot  recover  cm  the  policy. 

Appeal  from  seventh  district  court 

Action  by  Charles  Helfrich  against  the  John  Hancock  Mutual 
Ijfe  Instirance  Company  on  a  policy  of  life  insurance.  A  judgment 
was  rendered  in  favor  of  the  plaintiff  on  a  tri^  by  the  justice  witili- 
oat  a  jury,  and  defendant  appeals.  Reversed. 

Argned  before  BISGHOFF  and  aiEGEBICH,  JJ. 

Leonard  J.  Langbein,  for  appellant 
Joseph  Bteiner,  for  respondent 

GIEGERICH,  J.  This  action  was  brought  upon  a  policy  of  in- 
surance taken  oat  by  one  Eatherina  Maierhofer  upon  her  own  lif^ 
in  favor  of  her  husband,  for  the  sum  of  f  100,  payable  at  her  death. 
The  answer  was  a  general  denial;  that  plaintiff  was  not  the  real 
party  in  interest;  and  that  the  title  of  the  plaintiff  to  the  policy 
was  void,  nnder  the  statute  against  the  wagering  of  polides  of  in- 
surance. The  facts  appearing  from  the  evidence  are  that  the 
insured,  wishing  to  change  the  beneficiary  under  the  poli<^  in  suit, 
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applied  to  the  agent  who  collected  the  preminma,  telling  him  to 
hftTe  the  change  made;  that  the  a^ent  adrieed  her  that  no  Bach 
change  could  be  made  unless  she  om:ained  a  release  from  her  hus- 
band. Therenpon,  sbe  told  him  she  did  not  know  exactly  where 
her  husband  was  at  that  time.  It  then  appears  that  the  agent 
filled  out  the  ordinary  application  for  the  change  of  a  beneficiary 
in  favor  of  the  plaintiff,  absolutely,  but  the  company  refused  to 
accept  it  Another  application  was  then  made  out  at  the  office 
of  the  defendant,  and  was  left  with  the  insured  to  be  signed.  After 
keeping  it  two  weeks,  she  signed  it  on  October  31,  1892,  and  de- 
livered it  to  the  agent.  This  application  contains  the  following 
request,  addressed  to  the  defendant  company:  "Please  make  policy 
No.  387,356b,  on  my  life,  for  the  benefit  of  Charles  Helfrlch.  mr 
friend,  •  »  •  provided  my  husband  does  not  claim."  Plain- 
tiff's counsel,  in  his  brief,  claims  that  this  instrument  has  been 
tampered  with.  No  such  claim  was  made  upon  the  trial,  and  cannot, 
therefore,  be  asserted  upon  appeal.  On  the  18th  day  of  November, 
1892,  an  assistant  superintendent  of  tiie  defendant  wrote  the  fol- 
lowing postal  card  to  the  insured,  via.: 

'Vew  York  Branch,  J(dm  Hancock  Mntaal  Life  liuiirance  Company,  of 

Boston,  Mass. 

"28  Union  Square,  New  York,  Nov.  18,  1892. 
"Mrs.  Catherine  Marhof^— Dear  Madam:  The  beneficiary  of  yom*  policy  has 
been  changed  over  to  Charles  Helfrlch.  Please  pay  collector  when  he  call* 
next  week,  and  oblUr& 

"[Signed]  J.  Woodroff,  Asst  Sapt. 

"28  Union  Square,  N.  T." 

The  respondent  claims  that  this  operated  as  a  change  of  bene* 
ficiary.  Even  if  we  concede,  for  argument's  sake,  that  the  husband's 
interest  in  the  policy  is  not  irrevocable,  and  that  Woodruff  was  au- 
thorized by  the  company  to  change  the  beneficiary  (which  is  dis- 
puted by  "Uie  defendant),  still  the  statement  of  Woodruff  that  the 
beneficiary  had  been  changed  must  be  read  in  connection  with  the 
application  for  such  change,  which  was  expressly  made  subject 
to  the  rights  of  the  husband  and  which,  in  effect^  was,  if  he  "does 
not  claim,"  then  the  plaintiff  is  to  be  the  beneficiaiy.  As  It  has 
not  been  shown  that  the  husband  has  released  his  claim,  or  that  he 
is  dead,  or  that  his  claim  has  been  barred  by  the  statute  of  limita- 
tions,  the  plaintiff,  even  under  this  view  of  the  case,  has  wholly 
failed  to  establish  any  title  to  the  subject^oatter  of  the  action,  13ie 
motion  to  dismiss  the  complaint  made  by  the  defendant  when  the 
plaintiff  rested,  and  renewed  at  the  close  of  the  case,  should  there- 
fore have  been  granted.  The  judgment  should  be  reversed,  and  a 
new  trial  ordered^  with  costs  to  the  appellant  to  abide  the  event. 


Digitized  by 
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(8  Misc.  Bep.  333.) 


BALL  T.  LIVONIA  SALT  &  MIN.  CO. 


(Oonimon  Pless  of  New  York  0!ty  and  County,  General  Term.    May  7, 1894.) 

1.  UaSTEB  AJfD  SrRV ANT— DiSCH ARAB  Or  8BBVANT. 

Where  a  travellnj?  salemnn  deviates  from  his- route  list,  though  he  knew 
when  he  was  employed  that  following  the  list  closely  was  stated  to  he 
of  the  greatest  Importance,  his  employer  is  Justified  In  discharging  bim. 

8l  Saur— Kkason  for  Discharge. 

Wliere  a  masto*  has  legal  cause  for  dlacharglag  his  eervaat,  he  need  not 
state  it  at  the  time  of  the  discliarge. 

Whore  It  is  alleged  as  a  defau*  In  an  action  fw  dlachargliig  plalntUf, 
a  traTdlng  saleaman.  tiiat  his  expensee  were  ezceaslTe,  be  may  be  reqnlreil 

to  gire  an  itemized  statement  of  hla  ezpeiue& 

Appeal  from  first  district  court 

Action  by  Willimn  £.  Ball  against  Livonia  Bait  &  Ifining  Com- 
pany to  recover  damages  for  an  aUeged  wrongful  discharge.  A 
judgment  in  favor  of  plaintiff  was  rendered  by  the  Justice  without 
a  jury,  and  defendant  appeals.  Beversed. 

Argued  before  BISOHOFF  and  GIEGEBICH,  JJ, 

Henry  B.  Twombly,  for  appellant 
David  Welsh,  for  respondent. 

G-IEGEBICH,  J.  Plaintiff  was  employed  by  defendant  under  an 
agreement  in  writing  containing  the  following  provi^ons:  "We  are 
willing  to  engage  you  as  traveling  salesman,  to  cover  such  ground 
as  we  may  designate,  fitHn  time  to  time,  at  a  salary  of  flOO  per 
month,  and  actual  trav^ng  expense  incurred  in  the  interest  of  our 
business."  Plaintiff  entered  upon  the  performance  of  his  duties  un- 
der this  contract  on  the  22d  day  of  May,  1893;  and  on  the  22d  of 
July,  1893,  he  was  discharged.  la  justification  of  the  discharge  the 
defendant,  on  the  trial,  proved  that  the  plaintiff  did  not  follow  the 
route  list  provided  for  him;  that  from  July  13  to  July  17, 1893,  he  was 
at  Spring  Lake,  N.  J.,  on  a  pleasure  tripy  alter  he  had  notified  de- 
fendant that  he  would  stop  over  Sunday  (16th)  at  Elmira,  N.  Y., 
and  that  his  expenses  were  excessive.  On  the  14th  day  of  July, 
1893,  the  defendant  mailed  to  the  plaintiff  a  letter  wliich  contained 
directions  as  to  certain  prices  to  be  charged  a  customer  in  Elmira 
named  William  Amberg.  This  letter,  in  the  regular  course  of  the 
mail,  should  have  reached  the  plaintiff  on  Saturday,  July  ISth;  but, 
according  to  his  own  testimony,  he  changed  his  route,  and  was  ab- 
sent from  Elmira  on  July  16thi  and  consequently  did  not  receive  the 
letter  until  after  he  had  made  a  sale  to  the  customer  in  question. 
On  Monday,  July  ITth,  plaintiff  wrote  defendant  from  Elmira: 
"Sorry  you  did  not  let  me  know  about  William  Amberg.  I  might 
just  as  well  have  got  former  prices.  •  •  *  i  went  up  last  Sunday  to 
Ithaca, — ^there  is  nothing  there, — and  doubled  back  here,  and  got  here 
this  p.  m."  If  the  plaintiff  had  attended  to  business,  he  would  have  re- 
ei^ed  this  letter  on  Saturday  at  Elmira,  and  been  able  to  carry  out 
Its  directions.  The  plaintiff  also  testified  on  the  trial  that  he  did 
not  go  to  Ithaca,  and  endeavored  to  explain  this  letter  by  saying  that 
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he  had  changed  his  route  after  he  wrote  it  He  certainly  knew  on 
Monday  whether  or  not  he  had  spent  the  day  before  in  Ithaca.  This 
letter,  alone,  is  sufBcient  proof  tliat  his  employers  could  not  trust 
him.  The  plaintiff  also  admitted  on  the  trial  that  he  was  in  Spring 
Lake  on  Friday  and  Saturday,  July  14th  and  15th,  which  trip,  it 
appears  from  the  evidence,  was  detrimental  to  the  defendant's  in- 
terest. The  plaintiff  also  admitted  he  did  not,  to  some  extent,  fol- 
low his  route  lists,  although  he  knew  when  he  was  employed  by 
the  defendant  that  the  following  of  the  route  list  closely  was  stated 
to  be  of  the  greatest  importance  to  the  company.  These  and  other 
uncontradicted  facts,  above  detailed,  justified,  in  our  opinion,  the 
dismissal  of  the  plaintiff  (Schouler,  Dom.  Bel.  §  462;  Wood,  Mast. 
&  Serv.  §  116;  DnnkeU  v.  Simons  [Com.  PL  N.  Y.]  7  N.  Y.  Supp. 
655),  though  they  may  not  have  been  specially  assigned  at  the  time 
of  the  discharge  (14  Am.  &  Eng.  Enc.  Law,  792,  793;  Wood,  Mast 
&  Serv.  §  119;  Jackson  v.  Hospital  [general  term  of  this  court]  6 
Misc.  Bep.  101,  26  N.  T.  Supp.  27).  It  follows  from  these  views 
that  the  judgment  rendered  is  not  supported  by  the  evidence. 

The  justice  also  erred  in  excluding  the  question,  "How  do  yon 
make  up  the  hotel  biU  of  fl6.25,  when  you  were  traveling  at  the 
company's  expense  only  three  days  that  week?" — ^and  also  in  ex- 
cluding the  itemized  statements  of  plaintifTs  expenses.  The  fact 
was  material,  as  showing  that  either  he  had  charged  his  expenses, 
during  his  pleasure  trip,  to  the  defendant,  or  that  the  bill  was  ex- 
cessive for  three  or  four  days*  expenses.  The  bills  were  material  to 
Show  whetheff  his  expenses  were  so  excessive  as  to  justify  the  de- 
fendant in  discharging  him  for  that  cause.  For  these  reasons  the 
judgment  should  be  reversed,  and  a  new  Mai  ordered,  with  coats 
to  the  appellant,  to  abide  the  event 

<8  Misc.  Rep.  288.) 

O'CONNOR  V.  NATIONAL  PARE  BANK  OF  NEW  YORK. 

(Oomnion  Pleas  of  New  York  City  and  GountTi  General  Tram.   iSaj  7. 1S&4.) 

fttBLIHINART  InJUWCTION— WhEN  GRANTED. 

A  preliminary  Injunction  wlU  not  be  granted  unless  the  evidence  shows 
j^reponderance  of  proof  In  plalnUtTs  favor. 

Appeal  from  special  term. 

Action  by  James  O'Connor  against  the  ITational  Park  Bank  of 
New  York.  From  an  order  denying  a  motion  to  continue  a  pre- 
Iiminai7  injunction,  plaintiff  appeals.  AfSrmed. 

Argued  before  DALY,  C.  J.,  and  BISOHOFF  and  GIEGE- 
BIOH,  J  J. 

Kellogg,  Bose  &  Smith  (L  Lafiln  Kellogg^  of  counsel),  for  ap- 
pellant. 

Barlow,  Wetmore  &  Murray,  for  respondait. 

DAIiT,  0.  J.  The  object  of  the  Injunction  was  to  prevent  the 
sale  by  the  bank  of  certain  collaterals  belonging  to  the  plaintiff 
^5,000  of  the  bonds  of  the  Laclede  Gas  Company),  which  it  h<rida 
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to  aectire  the  note  of  W.  W.  Gibbs,  indorsed  by  the  plaintilF,  for 
123,903,  at  four  months,  dated  June  19, 1893.  The  bank  claims  that 
the  collateral  was  deposited  with  it  on  the  discount  of  the  note, 
while  plaintifiF  claims  that  the  collateral  was  deposited  under  a 
subsequent  agreement,  by  whict  the  bank  undertook,  at  plaintiiFs 
request,  to  exhaust  its  remedy  at  law  against  the  maker  of  the  note 
before  resorting  to  the  plaintiff,  or  his  collateral,  for  payment, 
which  agreement,  as  he  avers,  it  refuses  to  perform.  The  office  of 
the  injunction  was  to  prevent  the  sale  of  the  bonds  until  the  agree- 
ment was  carried  out,  and  to  restrain  the  defendant  from  discon- 
*tinuing  an  action  it  had  commenced  against  Gibbs,  upon  the  not^ 
in  Philadelphia,  where  be  resided. 

There  Is  no  question  that  when  the  note  fell  due  the  bank,  at 
plaintifTs  request,  commenced  the  action  against  the  maker,  and 
exacted  a  bond  of  Indemnity  from  the  plaintiff  against  any  liability 
it  might  incur  thereby.  But  it  is  denied  that  this  was  other  than 
a  voluntary  act  done  as  a  favor  to  a  customer  and  stockholder,  that 
there  was  any  consideration  for  it,  or  that  there  was  an  agreement 
to  prosecute  that  action,  or  to  forbear  resort  to  the  collateral  It 
is  manifest  that  the  determination  of  this  question  would  be  <»>n' 
trolled  by  the  proof  as  to  the  deposit  of  the  collateral;  for,  if  the 
deposit  was  under  the  arrangement  for  the  cdnunencement  of  the 
FlUladelphia  action,  there  would  be  the  strongest  evidence  that 
there  was  an  agre^ent  to  postpone  proceedings  against  the  plain- 
tiff untU  Hie  remedy  of  the  bank  against  the  maker  had  been  ex- 
hausted. If,  on  the  other  hand,  the  collateral  was  taken  upon  the 
discount  of  the  note,  there  would  not  only  be  no  probability  that 
the  bank  had  made  the  alleged  agreement,  but  such  an  agreement 
made  at  the  maturity  of  the  note  would  be  wholly  without  con- 
sideration and  unenforceable.  It  is  upon  this  question  of  fact  that 
the  record  before  us  fails  to  show  that  preponderance  of  proof  in 
plaintiff's  favor  which  is  indispensable  to  a  motion  for  a  preUminaiy 
injunction.  There  is  not  only  a  direct  conflict  of  witnesses  as  to 
the  alleged  agreement,  but  undisputed  fticts  seem  to  support  the 
contention  of  the  defendant  It  appears  that  the  note  now  held  by 
the  bank  is  the  last  of  a  series  made  by  Gibbs  and  indorsed  by  the 
plaintiff;  each  successive  note  being  discounted  for  the  latter  by 
the  bank,  and  the  proceeds,  or  part  thereof,  used  to  retire  the 
maturing  paper.  The  first  note  was  for  |15,000,  and  was  discounted 
June  4,  1891,  for  the  plaintiff,  who  then  deposited  with  the  bank 
926,000  of  the  bonds  in  question  as  collateral  security  for  the 
parent  thereof.  On  the  IStti  December,  1891,  when  that  note 
fdl  due,  another  (or  the  same  amount  was  discounted,  and  the 
prior  note  taken  up,  and  the  same  bonds  were  left  with  the  bank 
as  collateral.  The  new  note  fell  due  June  18,  1892,  and  on  the  15th 
plaintiff  had  a  note  for  $22,675  discounted;  paying  the  maturing 
note  with  part  of  the  proceeds,  and  receiving  the  difference  in 
cash  from  tiie  bank,  and  depositing  110,000  more  of  the  bonds  of 
the  Laclede  Gas  C?ompany  with  the  bank  as  additional  security. 
The  last-named  note  fell  due  December  18, 1892,  and  a  further  note 
for  123,903  was  discounted, — ^the  proceeds  paying  the  old  note, — 
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and  the  935^000  bonds  were  left  as  collateral;  and  they  remained 
with  the  bank  when  a  new  note  was  discounted,  on  June  19,  1893, 
to  take  up  the  note  last  mentioned,  which  fell  due  the  day  before, 
and  they  have  remained  with  the  bank  ever  since.  The  note  of 
June  19<,  1896,  matured  October  22, 1893,  and  la  the-note  now  unpaid 
by  the  bank.  Ike  ploiatifiF's  claim  is  that  the  bonds  were  not 
pledged  by  him  aft  aeenrity  for  this  note,  and  that,  althongh  they 
remained  in  possession  of  the  bank,  they  did  not  become  collateral 
,for  the  paper  until  he  pledged  them  on  the  faith  of  the  promise  of 
the  bank  to  firat  exhaust  its  legal  remedies  against  Gibbs.  The 
probabilities)  on  the  state  of  facts  here  presented,  are  in  favor  of* 
the  claim  made  by  defendant  that  the  bonds  were  left  as  collateral 
for  the  last  note,  aa  they  had  been  for  the  preceding  note;  for  no 
reason  is  shown  why  the  bank  should  relinquish  the  security  it 
held,  when  it  was  practically  renewing  the  obligation  for  which 
such  security  had  been  pledged.  Upon  the  facts,  therefore,  the 
plaintiff  presented  a  doubtful  case  for  an  injunction,  and  bis  motion 
was  properly  diMiied  for  that  reason.  The  injunction  was  also  prop- 
erly denied  for  the  reason  that  plaintiff  had  an  adequate  remedy 
at  law,  in  case  of  an  unauthorized  disposition  of  his  bonds,  for 
there  is  no  allegation  that  the  securities  have  no  market  value,  or 
that  damages  in  an  action  ot  conversion  are  not  easily  provable. 
The  order  appealed  from  sboidd  be  affirmed.  All  concur. 


(8  Misc.  Rep.  2fM.) 

BRIGOS  T.  KEKC7BTT  et  aL 
(Oommon  Fleas  of  New  York  Glly  and  Oonnty,  General  Term.   May  7. 18M.> 

L  Principal  ahd.  Ashbt — Iuplibd  Adthorttt. 

In  an  action  for  the  conTerslcm  of  stock  delivered  by  plaintiff  to  one  & 
to  BGcore  plaintiff's-  account  with  defendant,  a  stockbroker,  it  appeared 
that  plaintiff  had  dellva-ed  stocks  to  S.  for  defendant  only  once  before, 
but  plalntMTs  cliecks  were  recelred  by  defendant  through  S.,  who  was  lu- 
trusted  with  the  receipts  fOr  funds  and  stocks  to  be  retnmed  to  plaintiff, 
and  defendant  had.  placed  negotiable  securities  in  S.'s  hands  for  delirory 
to  plaintiff.  Held,  that  plaintiff  liad  the  right  to  rely  an  the  authority  of 
S.  to  act  for  defendant. 

ft.  Damages— Stock  DmoBrros. 

In  an  action  for  conrer^on  ot  idiarai  of  stock,  1ms  of  Avldends  may  be 
included  In  compvtinff  the  damages. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Thomas  J.  Briggs  against  Francis  J.  Kennett,  George  B. 
Hopkins,  and  George  Kirkland.  There  was  a  judgment  in  favor  ot 
plaintiff,  and  defendants  appeal  Affirmed. 

Aigued  before  DALY,  CL     and  BIBCHOFF  and  FBYO^  JJ. 

Whe^er  H.  Pe^ham,  for  appeUanta. 
Frederick  Seymonr,  for  respond^t. 

BISCHOFF,  J.  This  action  is  brou^t  to  recover  damages  for 
the  breach  of  a  contract  of  bailment,  the  subject  of  the  action  being 
140  shares  of  stock  at  the  American  Telegraph  A  Gable  Company,. 
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wMch  are  alleged  to  have  beea  delivered  by  the  jdaintiff  to  the 
defendant's  agent,  one  Thomas  Stout,  to  be  held  a»  collateral  upon 
such  plaintiff's  account  with  the  d^endants,  a  firm  of  stockbrokers. 
The  defense  interposed  was  that  no  such  delivery  had  been  made  to 
the  defendants,  the  issue  being  practically  peaolyed  into  a  qnestion 
■as  to  Stout's  agency.  It  appears  that  this  in^vldnal  fraudulently 
diverted  the  utock.  in  Question,  and  that  it  wjh  never  received  from 
him  by  the  defendants.  The  gu^ticm  of  law  proaented  by  this  ap- 
peal relates  to  the  referee's  finding  that  Stout,  in  pece'i^lng  from  the 
plaintiff  these  certificates  of  stock,  was  acting  within  the  scope  of 
his  authority  as  delegated  by  the  defendants,  it  being  claimed  for 
the  appellants  that  tJiis  finding  is  unsupported  by  the  evidence. 
Upon  tikis  question  alone  is  the  appeal  to  be  determined,  no  dispute 
arising  as  to  the  defendants'  responsibility  for  their  failure  to  deliver 
the  stocJc  on  demand,  in  accordance  with  the  contract,  should  this 
agency  have  existed  at  the  time  when  the  transaction  took  place. 
Such  the  learned  counsel  tw  the  appellants  very  prtiperly  admits  to 
be  true.  As  to  the  fact  that  Stout  acted  in  the  capaicity  of  the 
defendants'  agent,  and  was  not,  in  so  far  as  the  {daintiff  was  con- 
cerned, understood  by  such  plaintift  to  be  acting  as  his  agent,  there 
is  no  reasonable  room  foe  doubt,  in  view  ef  the  letters  in  evidence 
which  formed  the  correspondence  b^ween  ^aintlff  and  Stout,  with 
reference  to  the  transactions  had  by  plaintiff  with  defendants'  firm. 
The  defendants  incontestably  had  knowledge  of  plainl^'s  dealings 
with  the  firm,  as  f^pears  from  the  entries  in  their  books,  and  the 
testimony  of  the  defendant  Hopkins.  Further  were  tiiey  aware  that 
these  dealings  were  had  throng  their  agent,  Stout.  As  to  the  con- 
tention that  they  might  well  consider  that  Stout  was  acting  as  agent 
for  the  plaintiff,  we  fail  to  see  its  bearing  upon  the  case.  If  any 
presnm^on  were  to  be  indulged  in  tn  this  regard,  there  being  no 
evidence  upon  the  subject,  it  would  seou  to  be  that  Stout  was  thus 
acting  in  the  course  of  his  duties  to  his  employers  when  receiving 
orders  for  the  firm,  such  acts  being  within  the  soepe  of  his  employ- 
ment, as  appears  from  the  defendants'  evideaioe.  At  best  they  would 
be  put  upon  inquiry  as  to  the  nature  of  the  transactions  in  this 
regard.  Timpson  v.  Allen  (Com.  PI.  N.  T.)  27  N,  Y.  Bupp.  915.  The 
action  is  based  upon  tUs  Stout's  apparent  authority,  and  the  rule  of 
law  which  imposes  a  liability  upon  the  principal  in  a  case  where  in- 
juiy  has  resulted  through  reliance  placed  upon  snch  ostensible 
agency  rests  upon  the  doctrine  of  estoppd.  People  v.  Bank  of  IjTorth 
ionerica,  75  N.  Y.  547.  The  qnestion  turns,  therefore,  upon  what 
justification  there  existed  for  the  plaintiff's  relying  upon  previous 
acts  of  Stout,  performed  with  the  aoquiescnice  of  the  defendants, 
when  intrusting  him  with  thiese  certificates.  There  appears  to 
have  been  but  one  instance  of  a  traaaactioB.  precisely  similar  to 
tiiat  now  in  question,  but,  althoo^  agency  to  do  a  special  act  is  not 
to  be  generally  inferred  froml  one  Instance  alone,  yet  tMs  prior  act 
of  Stout's  in  receiving  from  the  plaintiff  negotiable  securities  and 
delivering  them  to  the  defendants  for  the  pUintiff's  account,  with- 
out remonstrance  from  them  by  reason  of  his  having  so  a«mmed  this 
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duty,  goes  far  as  a  juErtificatioxi  for  the  plain tlfPs  rdlanoe  apon  Us 
agency  for  tliis  purjmse.  See  Graves  t.  Horton  (Minn.)  35  N.  W. 
569.  In  connection  with  this  we  have  the  fact  that  the  plaintiff's 
checks  were  received  by  the  flrm  through  Stout,  who  was  in  tarn 
intrusted  by  them  with  receipts  for  funds  and  stocks  to  be  re- 
turned to  the  plaintiff.  On  the  occasion  of  a  certain  change  In  the 
firm,  it  waa  through  Stout  that  the  circular  letter  and  blank  transf« 
of  account  were  raceived  by  plaintiff,  and  throngfa  him  was  the  exe- 
cuted instrument  of  transfer  returned  to  the  firm.  Further  than 
this,  the  defendants,  at  a  time  prior  to  this  transaction,  had  them- 
selves intrusted  to  Stout  the  possession  of  negotiable  securities  for 
delivery  to  the  plaintiff,  which  fact  has  an  important  bearing  upon 
their  own  recognition  of  the  extent  of  his  agency.  We  are  con- 
strained to  concnr  in  the  finding  of  the  learned  referee  that  these 
circumstances  attending  the  defdings  of  the  parties  established,  as 
between  them,  an  apparent  agen<7  in  Stout  to  receive  the  certifi- 
cates from  i^laintiff  in  the  instance  now  considered.  "An  agent's 
apparent  powers  are  those  with  which  he  is  clothed  by  the  character 
in  which  he  is  held  out  to  the  world,  although  not  strictly  within 
his  commission.  Whatever  is  done  under  an  authority  thus  mani- 
fest is  actually  within  the  authority  as  to  third  persons,  and  the 
principal  is  bound  for  that  reason."  Mechanics'  Bank  v.  New  York 
&  N.  H.  B.  Co.,  13  IS,  Y.  635.  The  law  will  infer  authority  in  an 
agent,  as  well  from  the  general  character  of  the  acta  which  he  has 
been  permitted  to  perfoim  as  from  a  special  written  power.  Bank 
V.  Monteath,  17  Barb.  171,  approved  26  N.  T.  505.  And  to  the 
same  effect  is  the  case  of  Second  Nat.  Bank  v.  Pottier  &  Stymus 
Manuf  g  Co.  (Super.  N.  T.)  2  N.  T.  Supp.  644.  Therefore,  that  the 
agency  of  Stout  included  an  apparent  authorization  to  receive  the 
stock  in  question  is  not,  we  think,  to  be  ^ubted. 

The  loss  to  the  plaintiff  of  the  dividends  declared  upon  these  cer- 
tificates between  tiie  date  of  the  deposit  and  the  time  of  the  demand 
was  properly  included  in  computing  the  damages,  such  loss  being  a 
direct  and  necessary  resnlt  of  this  breach  of  contract,  broad 
general  mle  in  sndi  cases  is  that  the  party  Injured  is  entitled  to 
recover  all  his  damages,  including  gains  prevented  as  well  as  losses 
sustained;  and  this  rule  is  subject  to  bnt  two  considerations:  The 
damages  must  be  such  as  may  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when  they  made  the  contract, 
and  must  be  such  as  might  naturally  be  expected  to  follow  its 
violation;  and  they  must  be  certain,  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed."  Orlflln  y.  ColTer, 
16  K.  T.  494.  This  case  is  clearly  within  the  mle,  and  the  fact  that 
neither  the  defendants  nor  Stont  is  shown  toi  have  obtained  the 
ben^t  of  such  dividends  cannot  affect  the  question.  It  is  the 
plaintiffs  loss  which  forms  the  ba^  of  recoveiy.  The  judgment  is 
afflimed,  with  costs 
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(8  Misc.  Bep.  251.) 

SWBBTSER  T.  BIETROPOUTAN  LIFB  INS.  GO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    May  7, 1S94.) 

Iksubance— Condition  of  Policy— Limitation  or  Actions. 

A  condition  in  a  policy  that  no  suit  shall  be  brought  after  six  months 
from  the  death  of  insured,  and  that  all  statutes  of  limitation  to  the  con- 
trary are  expressly  waived,  is  valid,  tmless  the  Insurer  prevents  salt  from 
being  brought  within  the  time  designated. 

Appeal  from  first  diBtrict  court 

Action  by  John  O.  Sweetser  against  the  Metropolitan  Life  Insur- 
ance Company  on  a  policy  of  Ufe  insurance.  A  judgment  in  faror 
of  plaintiff  waB  rendered  by  a  justice  without  a  jury,  and  defendant 
appeals.  Reversed. 

Argued  before  BOOKSTAVER  and  BISCHOFF,  JJ. 

G.  N.  Bovee  and  J.  HcO.  Goodale^  for  appellant 
Thomas  Bracken,  fbr  respondent 

BISCHOFF,  J.  The  defendant  appeals  from  a  judgment  rendered 
in  favor  of  the  plaintiff  in  an  action  upon  a  policy  of  insurance 
brought  by  such  plaintiff  as  assignee  of  the  beneficiary  therein 
named.  Several  defenses  were  set  up  in  the  court  below,  as  appears 
from  the  record;  and  their  availability  njwn  the  evidence  was 
tested  by  appellant  by  motion  for  a  dismissal  of  the  complaint  upon 
the  ground,  among  others,  of  each  defense,  severally,  as  set  forth. 
The  motions  were  made  when  plaintiifl  rmted,  and  were  renewed  at 
the  close  of  the  case.  Examination  of  the  record  leads  to  the  con- 
clusion that  the  justice's  refusal  to  dismiss  the  complaint  upon  the 
ground  which  we  proceed  to  note  was  error,  and  the  appeal  must 
prevail   In  the  policy  sued  upon  the  following  condition  appears : 

"Eighth.  *  •  •  jto  suit  shall  be  brought,  nor  any  action  commenced, 
against  said  company,  under  this  policy,  until  ten  days  shall  have  expired  aft^ 
the  filing  of  proof  of  death  upon  all  ^e  forms  prescribed  by  the  company  In  Its 
home  office,  nor  after  six  mouths  from  the  date  of  death  of  the  insured;  it 
being  understood  and  agreed  tliat,  if  any  suit  or  action  be  commmced  aitter 
said  six  months,  the  lapse  of  time  shall  be  taken  to  be  conclusive  evidence 
agaEiut  any  claim,  the  provMons  of  any  and  all  statutes  of  limitation  to  the 
contrary  being  herein  ezpressly  waived." 

The  evidence  established  the  fact  that  the'  insured  died  in  the 
month  of  Jannaiy,  1890,  and  from  the  record  it  appears  that  the 
action  was  commenced  in  the  month  of  December,  1893.  The  above 
condition  was  pleaded  in  defense,  and  the  motion  for  a  dismissal 
was  made  and  renewed  upon  the  ground  that  the  agreed  limita- 
tion had  ran.  Such  a  limitation  ia  binding  upon  the  parties  to  the 
contract,  unless  "the  obligee  himself  be  the  cause  that  the  obliga- 
tion cannot  be  performed"  (Wilkinson  v.  Insurance  Co.,  72  N.  Y.  500), 
or  a  waiver  of  the  condition  be  shown.  Neither  of  these  elements 
had  existence  in  the  case,  so  far  as  appears.  It  was  sought  to  be 
shown  by  the  evidence  that  the  defendant  delayed  furnishing  blanks 
for  proof  of  death  after  a  call  therefor  had  been  made  by  plaintiff; 
but  it  unquestionably  appears  that  this  call  was  first  made  by  him 
no  earlier  than  September,  1892,  the  limitation  prescribed  by  the 
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contract  having  long  run  at  tiiat  time.  Moreover^  the  eridence  es- 
tablishes the  fact  that  blank  proofs  of  death  were  furnished  by  de- 
fendant to  plaintiff's  assignor  within  a  few  daja  after  the  deatii 
of  the  insui^  and  these  proofs  appear  to  have  been  filed  at  that 
time.  The  record  is  barren  of  evidence  tending  to  show  that  any 
acts  of  the  defendant  hindered  the  proper  institution  of  legal  pro- 
ceedings within  the  terms  of  the  contract.  While  there  appears  to 
be  some  depute  on  plaintiff's  part  as  to  the  authenticity  of  state- 
ments appearing  in  the  proofs  as  filed,  this  question  would  merely 
have  presented  an  issue  to  be  litigated  in  season,  upon  the  com- 
pany's refusal  to  make  payment  under  the  policyi  and  in  no  way 
affects  the  limitation  of  time  in  which  the  action  was  to  be  brought. 
Ko  claim  is  made  that  the  condition  in  question  was  waived  by  de- 
f  endantf  the  evidence  affirmatively  showing  ttiat  an  attitude  consist- 
ent with  the  terms  of  such  condition  was  uniformly  maintained  by 
the  company.  The  judgment  must  be  reversed,  with  costs. 

(a  Misc.  Kep.  243.)  — — 

O'CONNOR  V.  NEW  YORK  A  Y.  UlND  DIP.  00.  et  sL 
(Oommon  Pleas  of  New  Tork  01t7  and  County,  General  Turn.   Vaj  7, 1801.) 

1.  InJUKCTION — DiSBOLCTION— COBTS  AKD  EXFKMSES. 

Under  Code  Clr.  Proc.  }  3251,  the  costs  and  expenses  of  a  reference  to 
ascntain  the  damageB  resaltlng  from  an  Injonction  may  be  awarded  to  de- 
Ceadant  In  addition  to  the  damages  provided  for  by  the  Injunction  bmid. 

2l  8ah«— Bvidbncb. 

On  a  Tet&aux  to  ascertain  the  damages  canaed  by  an  Injonctlon  against 
the  sale  of  an  option  on  real  estate,  eridence  fliat  defoidant,  by  a  further 
speculation  with  regard  to  the  really,  might  have  reduced  his  loaa.  la  ^op- 
erly  ezclnded. 
8l  Judomknt— Res  Judicata. 

A  Judgment  for  or  against  plaintiff  Is  not  res  Judicata  In  favor  of  a  de- 
foidant  against  his  codefendant  where  tlielr  Intareats  were  not  joint,  and 
no  issae  between  them  was  tendered  or  litigated. 

Appeal  from  special  term. 

Action  by  Thomas  C.  O'Connor  against  the  New  Yortc  &  Yonkers 
Land  Improvement  Company  and  others  to  enjoin  the  sale  of  an 
option  to  buy  real  estate.  The  complaint  was  dismissed  on  the 
trialf  and  a  reference  was  ordered  to  assess  the  damages  sustained 
by  defendants  in  consequence  of  an  injunction  pendente  lite.  On 
the  coming  in  of  the  referee's  report  assessing  the  damages  at  an 
amount  exceeding  the  amoont  of  the  injunction  bond  it  was  'Or- 
dered that  the  report  of  said  referee  be,  and  the  same  is  hereby, 
confirmed,  the  amount  of  such  damages  to  be  recovered  to  the  ex- 
tent limited  by  said  undertaking  by  separate  action  on  the  nnder^ 
taking"  and  "that  the  plaintiff,  Thomas  C.  O'Connor,  pay  to  the  New 
York  and  Yonkers  Land  Improvement  Compauy  the  sum  of  one 
hundred  and  ninely-flve  dollars  and  ten  cents,  the  disbursements 
for  referee's  and  stenographer's  fees  paid  by  the  defendant,  the  New 
York  and  Yonkers  Land  LnproTement  Company,  on  said  reference, 
and  also  ten  dollars  costs  of  this  motion."  From  said  order,  idain- 
tifl  appeals.  Affirmed. 


Oom.  H.}     o'coNHOR  V.  nw  tdbt  *  t.  uitd  imp.  go. 


Argued  before  DALY,  C.     and  BISCHOFF  and  PSYOB,  JJ. 

Ambrose  0.  Todd^  for  appellant. 
FrandB  B.  Ghedaey,  for  respondents. 

BISCHOFF,  J.  No  error  is  predicable  of  the  award  of  the  costs 
and  expenses  of  the  reference  to  assess  the  damages  resulting  from 
the  injanctioQ.  Lawton  t.  Green,  64  N.  Y.  326,  is  to  the  ^ect 
that  such  costs  and  expenses  are  not  recoverable,  exoept  as  part 
of  the  damages  secured  by  the  undertaking  given  when  the  injuiio- 
tion  order  was  obtained,  but  that  case  was  decided  with  regard 
to  the  provisions  of  the  Code  of  Procedure  which  was  then  in  force. 
The  Code  of  Civil  Procedure,  however,  has  since  expressly  provided 
for  their  recovery.  Section  623  authorizes  a  reference  in  proceed- 
ings to  assess  the  damages  resolting  from  an  injunction.  Section 
3236  provides  for  the  allowance  of  motion  costs,  in  the  discretion  of 
the  court  or  judge,  upon  a  reference  made  pursuant  to  section  623; 
and  section  3251  furUier  provides  that  upon  a  reference  specified  in 
section  3236  the  court  or  judge  may  award  costs,  not  exceeding  110, 
besides  necessary  disbursements  for  referee's  fees. 

As  part  of  its  damages,  the  defendant  corporation  claimed  the 
purchase  money  agreed  to  be  paid  by  Edwards  and  Lowerre  upon  the 
sale  to  them  of  an  option  for  the  purchase  of  a  tract  of  land,  which 
purchase  money  defendant  maintained  was  lost  to  it  because  of  its 
inability  to  conclude  the  sale  to  Edwards  and  Lowerre  by  reason  of 
the  injunction.  Upon  the  hearing  before  the  referee,  the  defend- 
ant gave  in  evidence  a  judgment  roll  in  an  action  in  the  superior 
court  of  the  city  of  Kew  York  wherein  Edwards  and  Lowerre  were 
plaintiffs  and  Ihe  plaintiff  and  defendant  in  this  action  were  code- 
fendants.  The  superior  court  action  was  brought  to  enforce  the 
specific  performance  of  an  alleged  contract  for  the  sale  of  the  op- 
tion to  Edwards  and  Lowerre,  and  to  restrain  the  sale  of  the  option 
to  the  plaintifF  in  this  action.  Both  defendants  in  the  superior  court 
action  answered  the  complaint  therein;  the  defendant  corporation 
admitting  the  contract  with  Edwards  and  Lowerre,  and  claiming 
the  agreed  porchase  money,  the  defendant  O'Connor  denying  it 
The  <mly  issues  tendered  by  the  pleadings,  and  litigated,  arose  be- 
tween the  plaintiffs  and  defendants.  No  issue  arose  or  was  litigated 
as  between  th€  defendants,  and  nothing  was  determined  as  between 
the  latter.  The  court  found  as  matters  of  fact  that  the  contract 
with  Edwards  and  Lowerre  was  made,  but  that  neither  party  thereto 
was  ready  to  i>erform.  Hence  a  judgment  for  both  defendants  for 
dismissal  of  the  complaint  upon  the  merits,  without  costs  to  either 
party,  resulted.  A  judgment  rendered  in  an  action  for  or  against 
the  plaintiff  therein  is  not  res  adjudicata  of  the  matters  determined, 
in  favor  of  one  defendant  as  against  a  codefendant,  where  the  inter- 
ests of  the  d^endants  were  not  joint,  and  no  issue  between  them 
was  taid»»d  or  litigated.  Neither  of  such  defendants  is  estopped 
from  disputing  the  matter  so  determined  as  against  the  other.  21 
Am.  &  Eng.  Enc.  Law.  p.  152;  2  Black,  Judgm.  §  599;  Freem. 
Jndgm.  (4th  Ed.)  §  158;  McMahan  v.  Geiger,  39  Am.  Bep.  489; 
v.28H.Y.s.no.6— 36 
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Beveridge  v.  Railroad  Co.,  112  N.  T.  19, 19  N.  B.  489.  ^nlesB,  there- 
fore, plaintifl  was  otherwise  estopped,  it  was  error  on  the  part  of 
the  referee  to  delude  evidence  offered  for  the  plaintiff  which  tended 
to  show  that  no  contract  for  the  sale  of  the  option  to  Edwards  and 
Lowerre  was  in  fact  made.  That  the  evidence  excluded  was  ma- 
terial is  apparent  from  the  fact  that  the  damages  claimed  by  and 
awarded  to  the  defendant  corporation  arose  exclusively  from  the 
alleged  loss  of  the  purchase  money  agreed  to  be  paid  to  it  by  Ed- 
waMs  and  Lowerre.  It  was,  however,  among  the  facts  determined 
by  the  judgment  in  this  action,  upon  the  foo^g  of  which  the  refers 
ence  to  assess  damages  was  directed,  that  such  a  contract  was  en- 
tered into.  Hence  the  plaintiff  was  thereafter  estopped  from 
litigating  the  same  qnestion,  and  the  evidence  offered  was  for  that 
reason  properly  excluded. 

The  referee  did  not  err  in  his  exclusion  of  evidence  by  which 
it  was  son^t  to  show  that  a  further  speculation  upon  the  part 
of  the  defendant  corporation  with  regard  to  the  land  constituting 
the  subject-matter  of  the  option  might  have  resulted  In  some  re 
duction  of  the  loss  which  ensued  from  nonperformance  of  the  con- 
tract with  Edwards  and  Lowerre.  No  such  hazardous  embarkation 
was  required  of  the  defendant  corporation.  Roberts  v.  White,  7Z 
N.  Y.  375. .  The  evidence  is  abundantly  to  the  effect  that  Ed- 
wards and  Lowerre,  at  the  time  appointed  therefor  by  the  terms  of 
their  contract  with  the  defendant  corporation,  were  ready  and  able 
to  complete  the  purchase  of  the  option  by  payment  of  the  agreed  pur^ 
chase  money,  and  that  the  defendant  corporation  was  prevented 
from  completing  the  sale  by  acceptance  of  the  purchase  money  and 
transfer  of  the  option  by  means  ik  the  Injunction  obtained  at  plain- 
tiff's instance.  Whether  or  not  Edwards  and  Lowerre,  with  or  with- 
out the  aid  of  a  proposed  syndicate,  were  able  to  avail  themselves 
of  the  option  by  the  purchase  of  the  land  which  was  the  subject-mat- 
ter of  the  option,  was  a  totally  irrelevant  and  immaterial  inquiry. 
Having  realized  the  purchase  money  for  the  sale'  of  the  option,  the 
defendant  corporation  was  not  thereafter  to  be  affected,  either  ben- 
eficially or  injuriously,  by  Edwards  and  Lowerre's  failure  to  benefit 
from  the  option  acquired  *by  them.  All  evidence,  therefore,  offered 
on  plaintiff's  behalf  to  the  effect  that  the  proposed  ^dicate  was 
never  formed  was  irrdevant  and  immaterial  and  upon  tb^t  ground 
properly  excluded. 

Other  exceptions  which  appear  from  the  record  are  not  specially 
urged  upon  this  appeal,  and,  upon  examination,  do  not  require  a 
reversal  of  the  order.  Order  affirmed,  with  costs  and  disburse- 
ments.  All  concur. 

(8  Misc.  Rip.  256.) 

ANSONIA.  BRASS  &  COPPER  CO.  V.  OEBLAOH  et  at 

(Oommcm  Pleas  of  New  Tork  0It7  and  County,  General  Term.   Hay  7,  18M.) 

I.  Mechanics'  Liens— Foreclosdre— Perform  ah  ce  op  Contract. 

Substantial  performance  Is  sufficient  to  entitle  plaintiff  to  recover  in  an 
action  to  Anrecloee  a  mechanic's  lien. 
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2.  DAHAasfi— Breach  of  Coktract— Ixwb  of  Rents. 

Loss  of  rents  by  failura  to  a>mplete  building  at  time  specifled  in  contract 
may  be  recoTered  from  the  contractor. 

8.  Plbadimq— Amendment— DiBCKKTiOK  of  Court. 

Under  Code  Cir.  Proc.  S  723,  providing  that  the  court  "may"  allow  an 
amendment  during  l^e  progress  of  the  trial,  the  granting  of  such  amend- 
ment Is  discretionary. 

Appeal  from  judgment  on*  report  of  referee, 

AcdoD  by  the  Anaonia  Brass  &  Copper  Company  against  Charles 
A.  Gerlach  and  James  Curran  to  foreclose  a  meehanic's  lien.  There 
was  a  judgment  in  favor  of  defendant  Curran,  and  defendant  Ger- 
lach appeals.  Afflmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PKYOB»  JJ. 

Gilbert  W.  Minor,  for  appellant. 
Robert  £.  Deyo,  for  respondent. 

BISGHOFF,  J.  The  action  was  originally  brought  by  the  An* 
sonia  Brass  &  Copper  Company  to  foreclose  a  lien  claimed  by  it  pur- 
suant to  the  proyisions  of  the  mechanic's  lien  law  (chapter  342, 
Laws  1886),  and  against  the  defendants  Charles  A  Gerlach,  as 
owner  and  contractor,  and  James  Curran,  as  lienor.  Subsequent  to 
the  commencement  of  the  action  it  was  discontinued  so  far  as  the 
plaintiff  was  thereby  affected,  and  directed  to  proceed  npon  the 
issues  tendered  by  the  answeni  of  fhe  defendants,  Cvrran  and  Ger- 
lach,  respectively.  Curran  claimed  to  be  entitled  to  a  lien  for  work, 
labor,  and  services  rendered  and  materials  fnmished,  under  two 
certain  contracts  with  Gerlach, — one  for  the  supply  of  the  steam 
heating  and  fitting  in  the  building  known  as  "The  Gerlach,"  and  sit- 
uated on  Twenty-Seventh  street,  between  Sixth  avenue  and  Broad- 
way, in  the  city  of  New  York;  the  other  for  ga^  piping  and  fitting 
in  the  same  bnilding,  and  for  extra  work.  The  aggregate  amount  ot 
the  lien  claimed  was  $6,110.66,  with  interest,  of  which  f4,300  rep- 
resented a  balance  of  ^,600,  the  agreed  compensation  under  the 
contract  for  steam  heating  and  fitting,  (1,092.92  a  balance  of  the 
fair  and  reasonable  value  of  the  gas  piping  and  fitting,  and  f  717.63 
the  value  of  the  extra  work.  Gerlach  denied  the  complete  perform- 
ance of  the  contract  for  steam  heating  and  fitting  on  Curran's 
part,  that  the  gas  piping  and  fitting  and  extra  work  were  of  the 
valne  claimed  by  Curran,  and  that  the  extra  work  was  such  in  fact. 
He  fartiiermore  interposed  a  counterclaim  against  Curran  for  ex- 
penses alleged  to  have  been  bicurred  in  improving  the  work  under- 
taken Curran,  and  necessitated  by  the  latter's  ne^igence  and  un- 
skillful performance.  The  referee  fonnd  as  matters  of  fact  that 
Curran  had  performed  the  contract  for  steam  heating  and  fitting 
on  his  part,  except  to  the  extent  of  (322.30,  as  to  which  he  was  pre- 
vented by  Gerlach,  and  to  (93.25  for  work  necessarily  omitted  be- 
cause of  changes  and  alterations  in  the  plans  and  specifications 
which  were  directed  by  Gerlach;  and  that,  after  crediting  Gerlach 
with  the  payment  of  (3,000,  admitted  by  Curran,  there  was  due 
the  latter  from  the  former  (4484.45  under  the  contract  last  above 
mentioned.   The  referee  tnrther  found  as  matters  of  fact  that 


548 


NXW  YORK  SUPFLKHSMT ,  VOl.  28. 


[Com.  PU 


Gnrran,  at  Gerlach's  request,  famished  labor  and  materiala  which 
were  not  included  in  the  contract  for  steam  heating  and  fitting,  of 
the  reasonable  value  of  1717.63;  and  that  he  also  furnished  and  fit- 
ted 16,160  feet  of  gas  piping,  for  which  Gerlach.  had  agreed  to  pay 
at  the  rate  of  12  cents  per  lineal  foot,  amounting  to  91,938,  on  ao- 
coont  of  which  there  had  been  paid  f 1,000,  leaving  dne  a  balance 
equal  to  |938  and  interest.  As  additional  facts  the  referee  found 
that,  in  connection  with  the  gas  piping  and  fitting,  Curran  supplied 
the  labor  and  materials  for  cutting  off  and  replacing  a  number  of 
gas  centers,  which  were  reasonably  worth  f  144,  and  for  work  in 
the  boiler  room,  worth  flO.92.  Accordingly  it  was  adjudged  that 
there  was  due  Curran  from  Gerlach  the  aggregate  sum  of  f5,995, 
with  interest,  for  which  he  had  a  lien  upon  the  premisefl  described 
in  the  complaint 

No  errors  in  rulings  in  the  admission  or  exclusion  of  evidence  are 
urged  on  this  appeal,  and  we  are  relieved  of  inquiry  concerning  the 
sufficiency  of  the  evidence  in  support  of  the  counterclaim,  because 
the  record  is  without  any  request  to  find  the  facts  of  which  it  waa 
predicated  by  answer.  No  error  is  apparent  from  an  omission  to 
find  facts  as  to  which  no  finding  was  requested.  Buraap  v.  Bank, 
90  N.  Y.  126;  Thomson  v.  Bank,  82  N.  Y.  1;  Wood  v.  Lary,  124 
N.  Y.  S3,  26  N.  £.  338;  West  v.  Van  Tnyl  (N.  Y.  App.)  23  N.  £.  450; 
I^ons  V.  GahiU,  65  N.  Y.  Super.  Ct  553;  Hugg  t.  Shank  (Sop.)  4 
N.  Y.  Sapp.  929.  App^anfs  only  contention  is  that  the  recovery 
is  against  the  evidence  and  the  weight  of  the  evidence.  The  rec- 
ord, however,  discloses  abundant  evidence  in  Curran's  behalf,  and 
to  the  effect  that  all  the  work  undertaken  by  Curran  was  performed 
in  good  workmanlike  manner,  and  that  the  materials  used  were 
proper  and  suitable  for  the  purposes  for  which  they  were  intended, 
and  ot  the  quality  contracted  for;  that,  in  so  far  as  the  contract 
for  steam  heating  and  fitting  remained  incompleted,  it  was  dae 
either  to  Gerlach's  omission  to  have  the  building  in  snitable  condi- 
tion to  enable  Curran  to  proceed,  or  to  deviations  from  the  original 
specifications,  which  were  sanctioned  and  directed  by  Gerlach. 
There  is  also  evidence  from  which  it  appears  that  the  chafes  for 
work  other  than  the  woik  included  in  the  contracts  for  steam  heat- 
ing and  fitting  and  gas  piping  and  fitting  were  fair  and  reasonable. 
Gerlach  was  credited  with  an  allowan<%  of  f322.30  for  work  under 
the  steam  heating  contract,  as  to  which  performance  was  prevented 
by  Gterlach.  We  think,  therefore,  that  the  referee  was  jastifled  in 
his  conclusion  that  Curran  had  subatantiaUy  and  in  good  faith  com- 
pleted the  several  contracts  entered  into,  and  this  was  all  that  waa 
required  to  entitle  him  to  recover  (Johnson  v.  De  Pevster,  50  N.  Y. 
0G6;  Phillip  v.  Gallant,  62  N.  Y.  256;  Woodward  v.  Fuller,  80  N.  Y. 
312;  Flaherty  v.  Miner,  123  N.  Y.  382,  25  N.  E.  418);  and  whether  or 
not  the  contract  has  been  substantially  performed  is  a  question 
of  fact,  depending  upon  all  the  circumstances  of  the  case,  to  be 
determined  by  the  trial  court  (Nolan  v.  Whitney,  88  N.  Y.  648;  Bow- 
ery Nat.  Bank  v.  Mayor,  etc.,  63  N.  Y.  336).  True,  there  waa  evi- 
dence for  the  defendant  Gerlach  tending  to  establish  that  the  work 
was  negligently  and  unskillfully  done,  and  that  tiie  materials  used 
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by  Carran  in  the  performance  of  tlie  work  were  of  poor  and  inferior 
quality,  by  reason  of  which  much  of  the  work  had  to  be  done  over,  and 
the  materials  used  replaced  by  better.  This,  however,  raised  but  a 
conflict  of  evidence,  which  it  was  the  province  of  the  trial  court  to  de- 
termine, and  with  that  determination,  In  the  absence  of  apparent 
incredibility,  or  intrinsic  Improbability  of  the  tmth  of  the  evidence 
adduced  for  the  prevailing  party,  the  appellate  conrt  will  not  in- 
terfere. Baird  t.  Mayor,  etc.,  96  N.  Y.  567 ;  Crane  t.  Bandonine,  65 
N,  Y.  256. 

On  the  trial,  counsel  for  defendant  Gerlach  moved  to  be  allowed 
to  amend  the  answer  by  adding  as  an  item  of  the  alleged  damages 
constituting  the  counterclaim  rents  lost  ia  consequence  of  defendant 
Currants  delay  in  the  performance  of  the  work  undertaken  by  him, 
and  the  negligent  and  unskillful  performance  of  the  work.  This 
vaa  denied  by  the  referee  npon  the  ground  that  the  damages  intend- 
ed to  be  daiiued  were  too  roaote.  The  ground  alleged  for  the  rul- 
ing, we  think,  was  erroneous.  One  who  had  been  deprived  of  the 
use  of  a  building,  or  of  machinery,  in  consequence  of  inexcusable  de- 
lay, caused  by  another,  who  has  undertaken  to  make  improvements 
or  repairs,  is  justly  entitled  to  indemnity  for  the  loss.  Such  dam- 
ages are  within  the  reasonable  contemplation  of  the  parties.  2 
Suth.  Dam.  §  703;  Grifan  v.  Colver,  16  N.  Y.  489;  Cassidy  v.  Le 
Fevre,  45  N.  Y.  663;  Buff  v.  Binaldo,  65  Y.  664;  Hexter  v.  Knox, 
03  TS,  Y.  561.  Defendant  Gerlach,  however,  was  not  entitled  to  the 
amendment  as  of  course.  The  language  of  the  Code  of  Civil  Pro- 
cedure (section  723)  ia  that  the  court  "may"  allow  an  amendment 
at  or  during  the  progress  of  the  trial  upon  such  terms  as  to  it  shall 
seem  just.  The  granting  of  it,  therefore,  rests  in  judicial  discretion; 
and,  since  it  does  not  appear  that  the  referee  has  determined  that 
defendant  Gerlach  was  deprived  of  the  use  of  his  building  owing  to 
any  delay  caused  by  Curran,  or  that  the  referee  was  requested  to 
find  the  fact  of  such  delay,  and  since  the  facts  that  defendant  Curran 
duly  performed  Ms  several  contracts  in  so  far  as  he  was  permitted 
to  perform  them,  effectually  refutes  any  claim  that  defendant  Ger- 
lach was  deprived  of  the  use  of  his  building  by  delay  caused  by 
Curran;  and  particularly  since  defendant  Gerlach  must,  for  reasons 
already  stated,  be  deemed  to  have  abandoned  his  attempted  counter- 
claim altogether,  the  error,  if  such,  committed  in  the  denial  of  the 
motion  for  leave  to  amend  the  answer,  cannot  be  urged  to  have 
operated  prejudicially  to  defendant  Gerlach.  Mixter  v.  Mixter,  13 
N.  Y.  Wkly.  Dig.  360.  The  judgment  should  be  affirmed,  with 
costs.  All  concur. 


<8  Misc.  Rep.  236.) 

FAGBT  et  aL  T.  STEVENS  et  aL 

(Gommon  Tieas  of  New  Totfe  City  and  Comity,  General  Term.  Hay  7,  1£04.) 

t.  CocRTs  or  Oonrov  Plbab— Jvrisdiotioh  or  Norbesibbntb. 

The  court  of  common  pleas  f<M:  the  cl^  and  county  of  New  Xork  hu 
Jurisdiction  of  an  action  brought  by  a  resident  of  the  city  of  New  ToA 
against  a  nonresident  of  the  state,  to  ranove  him  trom  ttie  office  of  ten* 
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tamentarr  trustee,  and  to  make  an  order  for  snbBtltnted  fl^rrlce  by  pub- 
lication, when  real  ratate  subject  to  the  truat  is  situated  In  said  dty. 
Fryor,  J.,  dissenting. 

H.  Same— Where  Caubb  of  Actio;i  Arises. 

In  such  a  case,  tbe  canse  of  action  bdng  ttus  detrimoit  to  the  trust 

propaty,  the  cause  of  action  arose  in  the  <dt7  of  Mew  York,  where  part 

of  the  real  property  is  situated.   Pryor,  J.,  dlssmtlng. 
8.  Bake— Action  bt  Besidrnt. 

Where  one  of  the  plaintiffs  Is  a  reslduit  of  the  dty  of  New  Torfc,  and 

a  coplalntUC,  having  a  common  but  not  a  Joint  interest,  j(Ana  as  plaintiff, 

although  a  nonresident,  the  action  la  one  brought  by  a  resldoit  <tf  tbe  dty. 

Pryor,  J.,  dissenthig, 
(Syllabus  by  the  CJourt) 

Appeal  from  special  term. 

Action  by  Mary  Fiske  Paget  and  Marietta  R  Stevens  against 
Charles  G.  Stevens,  ae  trustee,  etc.,  and  another.  From  an  order 
denying  a  motion  to  vacate  an  order  for  the  publication  of  the  anm- 
mons,  defendant  Stevens  appeals.  Beversed. 

Argued  before  DALY,  C.     and  PBYOK  and  GIEGEBICH,  JJ. 

Burrill,  Zabriskle  &  Burrill  (George  Zabriskief  of  counael),  for 
appellant. 

Hoadlj,  Lauterbach  &  Jdinson  (George  Hoadlj  and  John  Ver- 
non Bonvier,  of  counsel),  for  respondents. 

DALT,  C.  J.  The  action  was  brought  to  remove  the  dtfendant, 
Charles  G.  Stevens,  from  his  office  as  trustee  under  the  will  of  Paran 

Stevens,  deceased,  which,  was  admitted  to  probate  by  the  surrogate 
of  New  York  county  on  May  31,  1872.  The  deceased  died  seised  of 
valuable  real  estate  in  the  three  states,  namely,  New  York,  Mass- 
achusetts, and  Bhode  Island  (in  the  cities  of  New  York,  Boston, 
and  Newport),  respectively,  and  that  which  is  situated  in  the  ci^ 
of  New  York  is  subject  to  certain  trusts  created  by  the  will;  one 
equal  third  part  of  the  estate  being  devised  to  the  widow,  Marietta 
R  Stevens,  to  Charles  G.  Stevens,  and  to  John  L.  Melcher,  in  trust 
for  the  testator's  daughter,  Mary  P.  Stevens,  now  Mary  F.  Paget 
Marietta  R  Stevens  and  Mary  P.  Paget  are  the  plaintiffs  herein, 
and  Charles  G.  Stevens  and  John  L.  Melcher  are  defendants.  Mrs. 
Stevens  is  a  resident  of  the  city  of  New  York,  Mrs.  Paget  resides  in 
England,  and  Charles  G.  Stevens  is  a  resident  of  Boston,  Mass.  The 
last-named  defendant  questions  the  jurisdiction  of  the  court  in  this 
action,  and  its  power  to  order  substituted  service  of  the  summons 
upon  him  by  publication. 

If  the  contention  of  the  defendant  be  correct,  then  it  would  seem 
that  the  courts  of  this  state  are  powerl^  to  interfere  for  the  pro- 
tection of  the  trust  estate,  which  includes  a  large  body  of  real  prop- 
erty within  their  jurisdiction,  so  long  as  any  of  the  trustees  remain 
out  of  the  state,  so  that  personal  service  therein  of  the  sum- 
mons in  an  action  cannot  be  made  upon  such  nonresident;  and 
it  would  also  seem  that,  so  long  as  the  trustees  reside  in  different 
states,  it  would  be  impossible  to  find  any  court  having  jurisdiction 
to  reach  them,  no  matter  what  interference  might  be  necessary  for 
the  enforcement  of  the  trust,  and  the  protection  of  the  interests 
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of  'the  beneficiarieB.  With  respect,  however,  to  this  state,  we  be- 
liere  that  its  laws  have  provided  against  such  a  signal  failure  of 
justice,  and  that  the  situation  of  a  part  of  the  trust  property  within 
its  borders  confera  upon  its  courts  jurisdiction  of  any  addon  based 
upon  the  conduct  of  a  trustee  in  the  performance  of  Ms  duties; 
and,  with  respect  to  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  the  situation  of  the  real  property,  which  is  the 
subject  of  the  trust,  within  that  city,  gives  it  the  same  jurisdiction. 
The  superior  city  courts  of  this  state  have  jurisdiction  of  any  action 
to  procure  a  judgment  determining,  annulling,  or  o^erwise  affect- 
ing, an  estate,  title,  or  other  interest  in  real  property  which  is  sit- 
uated within  the  city  where  the  court  is  located;  and  to  an  action 
for  any  other  cause,  where  Ihe  cause  of  action  arose  within  that 
city;  and  to  an  action  for  any  cause  brought  by  a  resident  of  the 
city  wherein  the  court  is  located  against  a  natural  person  who  is  not 
a  resident  of  the  state.  Code,  §  2G3,  subds.  1,  2,  6.  If  the  plaintiffs 
succeed  in  this  action,  and  Charles  G-.  Btevens  is  removed  as  trus- 
tee, the  estate  devised  to  him  by  the  testator,  as  one  of  the  trustees 
under  the  will,  is  determined  or  ended,  and  he  will  be  divested  of  his 
title  thereto.  Bo  that  the  case  is  brought  directly  within  the  pro- 
visions of  the  Code,  as  one  in  which  a  Judgment  is  sought  which  de- 
termines or  otherwise  affects  an  estate,  title,  or  interest  in  real 
property;  and  this  is  not  a  mere  r^ult  or  consequence  of  the  judg- 
ment, but  is  the  very  object  of  the  action.  The  cause  of  action 
arose  in  New  York  city,  the  trust  property  being  there  situated. 
The  cause  of  action— which  must  not  be  confounded  with  the  object 
of  the  action,  and  which  is  the  detriment  to  the  trust  property  which 
may  ensue  from  the  breach  of  the  trustee's  duty,  arises  where  the 
property  affected  is  situated.  The  subject  of  the  action  is  the 
trust  property,  and  the  subject  or  cause  of  action  is  its  preservation 
and  management  Gamer  v.  Thorn,  66  How.  Pr.  452.  It  Is  not 
necessary,  in  order  to  confer  jurisdiction,  that  all  the  trust  property 
should  be  within  the  particular  city  or  state;  for,  if  that  were  so, 
then  it  might  result  that  no  court  could  interfere  to  control  a  trus- 
tee, where  the  trust  property  was  situated  in  different  jurisdictions. 
The  test  of  jurisdiction  is,  can  the  judgment  be  enforced  in  this 
state?  That  it  can  be,  where  the  judgment  removes  the  trustee 
from  the  preset  or  future  control  of  trust  property  within  the 
state,  there  is  no  doubt  Tested  by  the  reasoning  in  Bryan  v.  Pub- 
lishing Co.,  112  N.  Y.  387, 19  K.  E.  826,  our  courts  have  jurisdiction 
of  the  action,  for  the  judgment  would  not  be  one  which  "would 
operate  on  nothing  in  l^e  state,  and  be  regarded  by  nobody  out  of 
it"  As  I  understand  the  argument  in  that  case,  If  the  wrongful 
acts  of  the  trustee  were  committed  in  Massachusetts,  but  the  proper- 
ty affected  by  them  in  this  state,  the  courts  here  would  have  juris- 
^ction  of  the  subject  of  the  action.  In  that  view,  this  cannot  be  re- 
garded, in  any  sense,  as  a  personal  action  against  Charles  Gt.  Ste- 
vens; for,  although  his  acts  are  urged  as  ground  for  relieF,  the  relief 
d^nanded  is  not  a  money  judgment,  as  in  McKinney  v.  Collins,  88 
N.  Y.  216,  nor  affecting  a  personal  relation,  as  in  Jones  v.  Jones,  108 
N.  Y.  42^  16  N.  E.  707,  but  affecting  the  management,  control,  and 
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cUspotltion,  B8  well  as  title  and  estate,  of  real  property  within  the 
jurladictioiL 

The  cases  which  it  is  assumed  hold  a  contrary  view  differ  in  char- 
acter from,  that  before  na.  They  concern  ehiefly  the  constmction 
of  a  flection  of  the  Ck>de  relating  to  the  place  of  trial  of  actions  of 
the  character  specified  in  section  263  (Code,  §  982);  and  it  was  held 
that  an  action  to  compel  the  cancellation  of  a  satisfaction  piece  of  a 
^dgnent  did  not  affect  a  lien  upon  real  estate  in  a  particular  comi- 
ty, because  the  judgment  affected  the  real  and  personal  property 
of  the  judgment  debtor  generally  (Insurance  Go.  t.  dark,  22  Hun, 
606);  also,  that  an  action  to  compel  the  assignment  of  a  mortgage 
was  not  of  that  character,  because  the  mortgage  continued  to  be 
a  lien  upon  the  property,  no  matter  to  whom  it  was  transferred 
(Bank  T.  Blake,  43  Hun,  1.62).  And  so  with  regard  to  an  action 
merely  to  recover  the  money  due  upon  town  bonds,  although  they 
were  a  lien  upon  real  property  in  tiie  county.  Becker  v.  Town  of 
Cherry  Greek,  70  Hun,  6,  24  K.  Y.  Supp.  19.  In  Gibson  t.  Trust 
Go.,  58  Hun,  446, 12  K  Y.  Supp.  444,  It  was  held  that  the  oonrt  had 
jurisdiction  of  an  action  to  remove  a  trustee  who  resided,  and  was 
served  with  process,  within  the  state,  though  the  trust  property 
was  situated  in  another  state.  But  this  decision  in  no  wise  ques- 
tioned the  ri^t  of  the  tribunals  where  the  property  wtis  situated 
to  entertain  an  action  for  the  same  purpose. 

The  special  jurisdiction  of  the  court  of  common  pleas,  as  a  superitw 
city  court,  also  attaches  by  reason  of  titie  residence  of  the  plaintilf 
Mrs.  Stevens  in  the  city  of  New  York.  Gode,  S  263,  subd.  €,  above. 
The  fftct  that  Urs.  Paget,  the  cestui  que  trust,  who  is  a  noniesident, 
is  joined  with  her,  does  not  oust  the  court  of  jurisdiction  acquired 
by  the  fact  of  her  residence  in  the  city.  The  two  plaintiffs  are  not 
jointly  interested.  Their  interest  is  common,  but  not  joint;  and 
Mrs.  Paget  is  not  a  necessary  party  plaintiff.  She  might  have  been 
made  a  defendant;  and  if  she  voluntarily  appeared,  and  submitted 
her  rights,  she  would  have  given  the  court  jurisdiction.  The  fact 
that  she  vohmtarily  comes  in  as  plaintiff  in  company  with  a  resi- 
dent plaintiff  cannot  have  a  contrary  effect,  and  go  even  farther,  L  e. 
to  destroy  the  jurisdiction  which  the  court  acquires  by  reason  of  tbe 
coplaintifPs  residence. 

The  court  having  jurisdiction  of  the  cause  of  action,  as  appears 
from  the  pax>ers  (Code,  §  435),  an  order  of  publication  was  propeiiy 
granted,  the  proof  showing  that  the  defendant  to  be  served  was  a 
nonresident  of  the  state,  and  that  a  cause  of  action  exists,  affecting 
the  title  to  real  property  within  the  state  (Code,  §  438,  snbds.  1,  5); 
and  the  special  term  properly  denied  the  motion  of  the  defendant  to 
vacate  the  order  of  publication.  Order  appealed  from  afBnned, 
with  costs  and  dtsbHrsements. 

GIEGEMOH,  J.,  concurs. 

PBYOB>  J.  (dissenting).  In  an  action  to  remove  defendant  from 
the  position  of  testamentary  trustee  of  local  and  foreign  property  un- 
der  a  domestic  will,  an  order  for  service  ot  sumnions  upon  him  hy 


Oom.  Fi.^ 


PAGET  V.  wtEvmm. 


558 


publication  was  Imned,  on  the  gronnd  of  his  nonresldenee.  Tlie  ap- 
peal is  from  the  denial  of  a  motion  to  vacate  that  order.  Conceding 
that,  unless  the  conrt  has  jurisdiction  of  the  subject  of  the  action, 
the  order  cannot  stand  (Bryan  t.  PnblicdiiDg  Co.,  112  "S.  T.  382,  386, 
19  N.  K  825),  the  learned  judge  at  special  term  asserted  cognizance 
of  the  cause  as  "affecting  an  estate,  rights  title,  Hen  or  other  interest 
in  real  property  situate  within  the  city  oi  Kew  York.  Code  CIt. 
Ptw.  §  26S,  Bubd.  1.  As  I  conceiTe  it,  such  Is  not  the  case.  The 
subject  of  the  action  is  the  duty  of  defendant  as  trustee,  and  the 
cause  of  action  is  the  breach  of  that  duty.  McKinney  v.  Collins, 
88  N.  Y.  216,  221.  Hence,  the  action  is  not  local,  but  transitory. 
Marshall,  C.  J.,  In  Massie  v.  Watts,  6  Cranch,  148,  158.  The  sole 
issue  in  controvert  is  the  personal  fitness  of  defendant  to  dlechai^ 
the  tmst.  If  he  be  flt,  he  will  be  retained;  if  unfit,  he  will  be  removed. 
Birt,  whether  he  be  retained  or  removed,  the  estate  of  which  he  la 
trustee  will  be  equally  and  alike  vnaffected  as  to  right,  title,  and  in- 
terest. Up(m  the  trial  no  question  can  be  raised  as  to  such  right, 
title,  or  interest;  and  no  judgment  can  be  pronounced  upon  such 
right,  title,  or  interest.  True,  judgment  of  removal  would  require 
him  to  convey  to  his  successor.  BtiD,  such  judgment  would  not,  in 
the  sense  of  the  statute,  affect  the  estate,  but  only  change  the  per- 
son in  whom  the  title  should  reside.  Insurance  Co.  v.  Clark,  22 
Hun.  50fl;  Bank  v.  Blake,  43  Hun,  162;  Becker  v.  Town  of  Cherry 
Credc,  70  Hun,  6,  24  N.  T.  Supp.  19;  aSbson  v.  Trust  Co.,  68  Hun, 
443,  447,  12  K.  Y.  Snpp.  444;  Bemer  v.  McKay,  64  Fed.  432,  35 
Fed.  88. 

^'either  can  jurisdiction  for  this  court  be  claimed  on  the  ground 
that  the  cause  of  action  arose  in  the  city  of  New  York.  Code,  §  263, 
snbd.  2.  The  cause  of  action  is  the  violation  of  his  tmst  by  the 
defendant;  and  that  violation  is  alleged  to  be  his  hostile  attitude 
towards  his  cotrustee,  re^dent  in  New  York,  while  he  resides  in 
Massachusetts,  and  part  of  tlie  trust  property  is  there  situate.  Ob- 
viously, the  onimoslfy  against  the  cotrustee  impmted  to  him,  and  the 
manifestation  of  that  ill  feelintj^  must  be  in  the  place  of  his  personal 
presence, — ^Massachusetts. 

Nor  yet  has  the  court  jurisdiction  because  the  action  is  by  a  resi- 
dent of  the  city  against  a  nonresident.  Code,  §  263,  subd.  6.  One 
of  the  plaintiffs  is  a  resident  of  England,  and  the  joinder  of  that 
])arty  necessarily  defeats  jurisdiction.  An  action  by  a  resident  and 
nonresident,  jointly,  is  not  the  action  by  a  resident,  simplv,  of  which 
the  Code  gives  jurisdiction.    Walsh  v.  Bailroad  Co.,  6  Fed.  797. 

Mindful  of  the  i»incip]e  on  which  substituted  service  of  summons 
on  nonresidents  proceeds,  I  cannot  hesitate  to  declare  the  case  not 
to  be  within  the  policy  and  purview  of  the  statutory  provisions 
''Substituted  service  by  publication,  or  In  any  other  authorized  form, 
may  be  sufficient  to  apprise  parties  of  the  object  of  proceedings, 
where  property  is  once  brought  under  the  control  of  the  court  by 
seizure,  or  some  equivalent  act  Such  service  may  also  be  snflBcient 
in  cases  where  the  object  of  the  action  Is  to  reach  and  dispose  of 
property  in  the  state,  or  of  some  interest  therein,  "by  enforcing  a 
contraet  or  lien  veqiectlng  the  same,  or  to  partition  it  nmons  differ- 


554 


MBW  YORK  8UFPLBHEHT,  VcH.  28. 


[Com.  PI. 


ent  owners,  or,  when  the  pnbUc  Ib  a  party,  to  condemn  and  appro- 
priate it  to  a  public  pappose.  In  other  words,  such  service  may  an- 
swer in  all  actions  which  are  substantially  proceedings  in  rem.  But 
where  the  entire  object  of  the  action  ia  to  determine  the  personal 
rights  and  obligations  of  the  defendants, — ^that  is,  where  the  suit  is 
merely  in  pei'sonam, — constructiTe  service  in  this  form  upon  a  non- 
resident is  ineffectual  for  any  purpose."  Pennoyer  v.  Neff,  95  U.  S. 
714,  727;  Jones  v.  Jones,  108  N.  Y.  415,  424, 16  N.  E.  707;  HcKin- 
ney  v.  CoUins,  88  K.  Y.  216,  224.  Here,  indisputably,  the  action  is 
in  personam, — ^to  determine  tbe  right  of  d^endant  to  continue  as 
trustee,  and  to  exercise  the  prlTileges  and  enjoy  the  profits  of  tiie 
position.  The  relation  of  trustee  'Is  not  a  res  within  the  state  of 
the  party  invoking  the  jurisdiction  of  a  court  to  dissolve  it,  so  as 
to  authorize  the  court  to  bind  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  substituted  service  or  actual  notice  of  the  proceed- 
ing, given  without  the  jurisdiction  of  the  court  where  the  proceed- 
ing is  pending."  Jones  v.  Jones,  108  N.  Y.  424, 15  K.  E.  707.  The 
conclusion  is  that  the  court  was  without  power  to  make  the  ord^ 
of  publication.  Order  drying  motion  to  vacate  order  should  be  re- 
versed, and  order  of  pnblicatirai  vacated  and  set  asid^  with  coats 
nnd  disbursements. 


fCommon  Pleas  of  New  York  City  and  County,  Gleneral  Term.  May  7,  ISM.) 

i.  UsoRT— Efpeot  ab  to  Bona  Fidb  Purohasbb  op  Note. 

\V1iae  an  accommodation  note  Is  purchased  from  tbe  payee  at  a  nanrl- 
OU8  rate.  It  la  void  as  against  the  accommodatloii  maker,  t3io«|^  the 
payee  represented  to  the  purchaser  that  It  was  business  paper. 
9.  Samb— Estoppel. 

A  statement,  by  the  accommodation  maker  of  a  note  to  an  intendlnc 
purchaser,  that  the  signature  "is  all  right,"  does  not  estop  him  from  in- 
terposing Qie  defense  of  usury  as  against  such  purchaser. 

Appeal  from  ninth  district  court. 

Action  by  Charles  H.  Whedon  against  James  H(^an,  impleaded 
with  another.  There  was  a  judgment  in  favor  of  defendant  Hogan 
rendered  by  the  Justice  without  a  jury,  and  plaintiff  appeals.  Af- 
firmed.   

Argued  before  BI8CH0FF  and  GIEGERICH,  JJ. 

Frank  Moss,  for  appellant 
Percy  L.  E^ock,  for  respondent 


GIEGEBIGH,  J.  This  action  was  brought  upon  the  following 
promissory  note: 


"Three  months  after  date  I  promise  to  pay,  to  the  order  of  W.  H.  RuCTbead, 
one  hundred  dollara,  at  No.  30  Beekman  St,  New  York  Oit7.   Value  rec^ved. 

"James  Hogan.** 

— ^Which  BufFhead  transferred  to  the  plaintiff  for  |80.  Judgment 
by  default  was  rendered  against  Buff  head;  but  Hogan  set  up  the 
d^ense  of  usury,  and  judgment  was  rendered  in  his  favtHr  against 


<8  Misc.  Rep.  323.) 


WHEDON  r.  HOGAN  et  aL 
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the  plaintiff.  The  evidence  was  conflicting  aa  to  whether  this  was 
an  accommodation  or  a  business  note ;  but  the  trial  justice  evidently 
found  upon  this  issue  for  the  defendant,  and  there  is  no  sufficient 
ground  for  disturbing  his  decision.  Kelly  v.  Walton,  6  Misc.  Bep. 
152,  26  N.  Y.  Supp.  3;  I-yneB  v.  Hiekey,  4  Misc.  Rep.  522,  24  N.  Y. 
Supp.  731;  Weiss  v.  Strauss  (Com.  PL  N.  Y.)  14  K  Y.  Bupp.  776; 
Dempsey  v.  Paige,  4  £.  D.  Smith,  219.  The  rule  is  firmly  established 
that  the  purchaser  of  accommodation  paper  at  a  lumrioas  rate  is  not 
excused  by  reason  of  his  lack  of  knowledge  of  its  character  (Clark 
V.  Sisson,  22  N.  Y.  312;  Eastman  v.  Shaw,  65  N.  Y.  522,  530;  see, 
also,  aaflin  v.  Boorum,  122  N.  Y.  385,  25  N.  E.  360,  and  cases  cited); 
and,  even  though  the  payee  represents  that  it  is  business  pap^,  it 
is  usurious  and  void  as  to  the  maker  (Dowe  v.  Bchutt,  2  D^dc^  621, 
624;  Holmes  v.  Williams,  10  Paige,  826,  and  cases  cited). 

This  makes  the  question  of  Buffhead's  alleged  representational 
at  the  time  of  the  sale,  that  the  note  was  for  commisslona.  Immate- 
rial as  between  the  jdaintlfl  and  Hogan. 

Estoppel  Is  claimed,  based  upon  the  following  letter: 

"New  York,  Jan.  26, 1S93. 

"Mr.  WliedoD— Dear  Sir:  Tbe  Blgnatiire  is  all  rl^t  on  tbe  note  for  tlOO.O(^ 
W.  H.  Ruffhead.  James  ^ogaA.'* 

— Which  was  sent  in  reply  to  a  note  of  inquiiy  from  the  plaintiff 
before  he  consented  to  deal  with  BufRiead,  with  whom  all  his  inter- 
views were  had.  We  can  see  in  this  no  more  than  what,  upon  its 
face,  it  purports  to  be, — a  certificate  to  the  genuineness  of  the  sig- 
nature. Another  letter  and  a  conversation  between  plaintiff  and 
Hogan  are  also  relied  upon;  but  both  were  subsequent  to  the  dis- 
counting of  the  note,  and  do  not  appear  to  have  influenced  the  plain- 
tiff to  his  detriment    The  judgment  should  be  affirmed,  with  coats. 


<8  Misc.  Bep.  325.) 

KNIGHT  T.  SECKENDOBF  et  al. 

(Common  Fleas  of  New  York  City  and  Gonnty.  Qeneral  Term.  May  7,  1894.) 

Affbal— Wetoht  op  Etiokkcb. 

▲  Judgment  of  a  JosUce  of  district  court  of  New  York,  raidered  on  oon- 

filcttng  evidence,  will  not  be  disturbed. 

Appeal  from  third  district  court 

Action  by  Samuel  Knight  against  Isaac  Beckendorf  and  others. 
There  was  a  jndgment  in  favor  of  defendants,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BISCHOPP  and  GIEGEBICH,  JJ. 

William  O.  Campbell,  for  appellant 
Julius  Offenbach,  for  respondents. 

GIEGEBICH,  J.  Thla  action  was  brought  to  recover  the  sum  of 
9250  as  damages  for  breach  of  conduct  under  a  lease  of  certain  prem- 
ises in  the  city  of  Brooklyn.  By  such  lease  plaintiff  agreed  to  fur- 
nish defendants  steam  power  and  steam  for  drying  room,  not  to 
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exceed  16  hone  power.   After  defendants  had  been  in  poMesdon 

under  the  lease  for  several  monlha,  it  was  fonnd  that  there  was 
no  means  of  ascertaining  how  much  steam  they  were  actually 
asing.  FlaintifF  datmed  they  were  using  more  thsn  the  10  horse 
power  granted  by  the  lease.  To  settle  this  difficulty,  both  parties 
entered  into  an  arbitration  agreement,  whereby  they  submitted  the 
question  ot  the  amount  to  be  paid  by  the  defendants  for  "live 
steam"  used  by  them  in  the  past,  and  the  arbitrators  were  also  ta 
formnlflte  a  plan  or  rule  for  estimating  the  amount  used  tii^after. 
Ihe  arbitrators  made  the  following  award: 

•Brooklyn,  July  14/91. 
"We,  the  ttDderalgned,  having  beea  appointed  to  arbitrate  tn  the  matter  be- 
tween 8.  X  Knl^t  and  Bedc»dorf,  Kom  and  Oo.,  and  agree  as  a  twals  ot 
setflemait  that  the  borae  power  need  in  the  past  la  tmeatem  hcnse,  and  tbe 
price  $S0  per  yeta,  and  the  basis  for  the  future  we  agree  Ukat  it  shall  be  that 
at  %  too  of  per  day  will  be  equal  to  17  hora& 

"[Signed]  Wm.  Fenton. 

*X)harlea  Baa** 

FlaintifTs  biU  of  panicniars  sets  forth  the  Items  of  his  claim  as 

follows: 

Extra  steam  used  by  defendants  during  the  months  January,  February, 


March  and  September,  1892   J173  30 

Water  rent,  as  per  lease,  toe  March  and  April,  1893   11  57 

Damages  t(x  repairs  to  water-closets  and  elevator   -  id  00 

Five  buckets  removed  from  premises  by  defendants   900 


Total   $212  87 


It  was  admitted  that  the  water  rent  had  not  been  paid,  and  the- 
justice  has  rendered  judgment  for  the  amount  thereof,  with  coHta. 
The  evidence  as  to  the  item  for  extra  steam  alleged  to  have  been 
used  is  conflicting.  There  is  testimony  on  the  part  of  the  plaintiff 
that  the  defendants  did  use  steam  during  the  months  in  question, 
while,  on  the  other  hand,  according  to  the  testimony  adduced  on  the 
part  of  the  defendants,  they  did  not  use  any  at  all  during  these 
months;  that  this  penod  was  devoted  to  a  cleaning  of  the  premise^ 
and  that  no  manufacturing  was  at  such  time  going  on  in  their  estab- 
lishment The  justice  evidently  believed  the  defendants'  vermm^ 
and,  as  the  determination  of  a  question  of  fact  was  pecoliarly  within 
his  province,  it  is  not  the  subject  of  review  here,  the  dements  justll^- 
ing  such  review  not  appearing  in  the  case.  Lynes  t.  Hicbej,  4  2Cisc 
Eep.  522,  24  N.  Y.  Supp.  731;  Weiss  v.  Strauss  (Com.  PL  N.  Y.)  14 
K  T.  Supp.  776.  The  justice  having  determined  by  the  verdict 
rendered  that  the  defendants  did  not  use  steam  during  the  months 
referred  to,  it  would  be  manifestly  unfair  to  compel  the  defendants 
to  pay  the  plaintiff  for  the  amount  of  coal  he  has  burned  over  and 
above  the  amount  necessary  to  produce  27  horse  power.  A  con- 
trary conclusion  would  intend  that  liability  had  been  assumed  by 
the  defendants  for  the  plaintiff's  unrestricted  use  of  coal,  and  -Qiis 
tbe  evidence  in  no  way  supports.  7%ie  award  fixed  a  basis  by 
which  the  excess  of  steam  over  10  horse  power  used  by  the  defend- 
ants could  be  ascertained.  In  order  to  use  the  .award  as  a  basis 
of  compensation,  it  was  first  necessary  to  determine  that  some  steam 
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liad  been  fornidied  to  the  defeitdaatfl.  As  Iiaa  been  Bhown,  the 
jnstice'B  detenniiiation  npon  this  iesne  findB  its  support  upon  the 
evidence,  and  the  office  of  the  award  in  question  here  fails.  The 
testimony  as  to  the  remaining  items  of  damage  specified  in  the  bill 
of  particulars  was  conflicting^  and  we  see  no  reason  why  the  justice^ 
determination  of  the  facta  In  respect  thereto  should  be  disturbed. 
The  record  fails  to  disclose  aoy  eKception  taken  by  the  appellant 
to  rulings  upon  the  triaL  The  jn^ment  afaoold  be  afflrmfd,  with 

«OBtl. 

(8  MI«.  Rep.  m)  BEHNDON  T.  WOBUnT. 

^Oommon  Fleas  of  New  Imik  CHtr  snd  Ooimty,  General  Tom  Ifoy  7, 18M.) 

1.  ABBO<3ATIOn— Bt-LaWS— CONBTRUCnON. 

A  b7-law  wtatch  iiroTldes  t(x  tbe  eleeUon  of  a  phyaldan.  to  renudn  In 
oflBcft  "durtng  tbe  pleamre  of"  the  eseoclatlon,  aatborlzes  a  dtsndasal  of 
mch  phTBicUn  at  &  regolar  meeting  of  the  auociatloa,  there  being  no 
proTlslw  in  the  constltntlon  or  bylaws  requiring  dismissal  to  be  made  at 
a  Bpecial  meeting. 

&  Same— Opinion  of  OrriCEBS. 

Where  Uie  by-laws  of  an  aasodaticm  are  ftee  from  ambiguity,  tbe 
(pinion  of  the  officers  aa  to  tbe  meaning  thereof     not  admlsBlbte. 

Api>eal  from  first  district  court 

Action  by  Edwin  "V.  Brendon  against  George  S.  Worley,  as  presi- 
dent of  Nelson  Lodge,  No.  64,  Order  of  Sons  of  St  George,  for  services 
rendered  by  plaintiff  as  pl^yslcian.  There  was  a  judgment  in  favor 
of  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  BISGHOFP  and  PBTOB,  JJ. 

William  B.  Wilder,  for  appellant 
Morris  Putnam  Stevens,  for  respondent 

BISCHOFF,  J.  Plaintiff,  a  member  of  Kdson  Lodge,  Na  64, 
Order  of  Sons  of  St  George,  was  elected  its  physician,  pursuant  to 
a  provision  of  the  by-laws  of  tbe  lodg^  as  follows:  "A  l^iaUj 
<iualified  physician,  who  shall  be  an  Englishman,  i^all  be  elected, 
and  remain  in  office  during  the  pleasure  of  the  lodge."  The  com- 
pensation was  payable  quarter-yearly.  At  ft  irtated  or  r^ular 
meeting  of  the  lodge  held  on  Kovember  28,  1892,  upwards  of  30 
qualified  members  being  present  thereat,  it  was  resolved,  by  a 
majority  vote,  that  plaintifE's  employment  should  be  discontinued 
from  thenceforth.  This  action  was  brought  to  recover  compensa- 
ticm  as  such  pbydcian,  and  it  was  conceded  that  every  part  of  the 
compensation  claimed  had  accrued,  if  at  all,  subsequently  to  the 
adoption  of  the  resolution  above  alluded  to,  and  notice  thereof  to 
idaintiff.  On  the  trial,  jdalntiff  contended  that  his  dismissal  at 
a  regular  meeting  was  unauthoriEed,  and  that  such  dijunbsal  oould 
be  effected  only  at  a  special  meeting  called  for  that  purpose.  Upon 
his  successful  issue  from  that  contention,  plaintiff's  right  to  recover 
in  this  action  was  dependent  No  ambiguity  was  apparent  from 
the  by-law  under  which  plaintiff's  election  was  made;  the  words 
'  during  the  pleasare  of  tbe  lodge"  plainly  baring  no  other  signifi- 
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cance  than,  that  plalntUPs  continnaxice  as  physlciaii  shouldt  at  all 
times,  be  at  the  will  of  the  lodge,  and  that  upon  the  refusal  of  the 
lodge  to  continue  the  employment  the  latter  should  cease.  Elae- 

where,  the  constitution  and  by-laws  of  the  lodge  provided  that 
"seven  valid  votes  or  ballots  shall  be  required  to  determine  any 
election,  motion,  or  question  before  the  lodge;  but  a  majority 
of  the  valid  votes  cast  shall  decide  all  Sections,  motions, 
or  questionB  not  otherwise  provided  for."  No  provision  was  made 
for  the  removal  of  the  physician  of  the  lodge  at  a  special 
meeting,  or  one  called  for  that  purpose,  nor  was  there  anything 
inconsistent  with  the  right  of  the  lodge  to  diacontinne  its 
employment  of  the  physician  at  a  regular  or  stated  meeting.  It 
was  conceded  that  upwards  of  30  qualified  members  were  present 
at  the  meeting  of  November  28,  1892,  and  that  a  majority  of  the 
members  present  voted  for  the  adoption  of  the  resolution.  The 
lodge  therefore  expressed  its  will  in  the  premises  as  provided  for  by 
its  by-laws.  Hence,  with  the  adoption  of  the  resolution  for  plain- 
tilTs  dismissal,  and  notice  tliereof  to  him,  his  employment  must  be 
deemed  to  have  come  to  an  end. 

The  trial  justice,  against  the  protest  of  defendant's  counsel, 
admitted  evidence  tending  to  show  that  it  was  the  opinion  of  some 
of  the  officers  of  the  supreme  and  grand  lodges,  to  which  Nelson 
Ix)dge  was  subordinate,  that  the  physician  was  removable  only 
at  a  meeting  specially  called  for  that  purpose.  This  evidence  was 
improperly  admitted.  Obviously,  its  sole  office  was  to  add  to  the 
by-laws, — not  to  interpret  them.  No  ambiguity  was  apparent  with 
reference  to  the  by-laws  in  evidence.  Their  meaning  was  clear 
and  precise.  Granted,  as  respondent's  counsel  contends,  that,  in 
case  of  uncertainty  in  the  meaning  of  a  by-law,  the  opinions  of  offi- 
cers and  members  of  the  association  may  be  competent  in  aid  of 
interpretation,  the  proposition  is  irrelevant  to  the  facts.  So  far 
as  the  by-laws  in  evidence  extend,  they  appear  to  be  definite  and 
certain,  beyond  dispute.  They  do  not  even  remotely  sustain  an 
inference  of  the  probability  of  an  intention  to  subject  the  exercise 
of  the  right  of  the  lodge  to  dismiss  its  physician  to  the  reqidre- 
ment  of  a  meeting  specially  called  for  the  purpose.  It  may  be 
that  it  would  have  been  wiser  to  have  so  provided,  but  with  that 
we  are  not  concerned,  for  upon  no  proper  theory  of  interpretation 
can  the  latter  be  made  to  supply  an  omisE^on  to  express  a  particular 
intention.  For  error  in  the  admission  of  the  evidence  alluded  to, 
the  judgment  must  be  reversed;  and  as,  upon  the  conceded  facts. 
plaintifT  is  not  entitled  to  recover,  in  any  event,  the  complaint  should 
be  dismissed  upon  the  merits,  with  costs  of  tMs  appeal,  and  of  the 
court  below,  to  the  appellant 

PBTOB,  J.  (concurring).  By  section  1,  art  30,  of  the  by-laws  of 
the  lodge,  its  physician  is  to  ''rmain  in  office  during  the  pteamve 
of  the  lodge."  The  plaintiff  was  removed  by  a  majority  vote  at  a  negn- 
lar  or  stated  meeting  of  the  lodge;  and  the  question  is  whether  such 
vote  at  such  meeting  be  an  expreraion  of  the  "jdeasnre  of  the  lo^e.*' 
None  but  an  affirmative  answer  can  be  returned  to  the  inquiry.  The 
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time  of  the  stated  meetings  of  the  lodge  was  appointed  by  the  by- 
laws, and  nothing  in  the  record  impeaches  in  any  respect  the 
regnlaril^  of  the  meeting  in  question.  But,  "when  a  regular,  stated 
time  is  fbced  in  the  charter  or  by-laws,  or  by  usage,  for  the  election 
of  ofScers  or  the  transaction  of  business,  it  will  be  presumed  that 
every  member  had  notice.  •  *  •  The  effect  of  a  stated  day  is 
to  dispense  with  the  necessity  of  proving  that  notice  of  the  meeting 
was  ^ven  to  absentees."  1  Wat  Corp.  §  62.  The  meeting  was 
perfectly  competent  to  dispose  of  the  plaintiff,  and  has  done  so 
effectually.  Critically  examined,  the  testimony  of  the  so-called 
experts  was  not  proof  of  a  custom,  but  only  evidence  of  opinion  as 
to  the  meaning  of  the  by-law.  The  language  of  the  by-law  being 
perfectly  plain,  its  construction  was  for  the  court,  and  not  for  the 
witnesses.  Wiggin  v.  Knights  of  Pythias,  31  Fed.  122,  124.  For 
these  reasons,  in  addition  to  those  presented  in  the  opinion  of  Judge 
BISCHOFF,  I  concur  In  the  reversal  of  the  judgment 

(S  Misc.  Rep.  33L) 

FOSTER  et  aL  t.  OLDHAM. 

(Common  Fleas  of  New  York  City  and  County,  General  Tarn.  May  7,  1894.) 

Labdlord  xbj}  Tbkast— AasiomiEHT  of  Lbabe— Pssbuhption. 

FoBsearion  of  donlaed  pmnlseB  1^  a  person  other  thui  tlie  lessee  raises 
a  presompticaL  that  the  lease  was  assigned  to  the  person  in  possession. 

On  reargument  For  decision  on  appeal,  see  23  N.  Y.  Supp.  1024. 
Argued  before  BISGHOFF  and  GIEaEBICH,  JJ. 

Wilber  ft' Oldham,  for  appellant 
Summer  B.  Stiles,  for  respondents. 

GIEGERICH,  J.  This  is  a  reargument  of  the  appeal  taken 
herein  by  the  defendant  It  is  now  claimed  by  the  appellant,  for 
tlie  first  time,  that  the  final  order  granted  by  default  in  summary 
proceedings  instituted  by  the  respondents  against  John  Pearce, 
Jr.,  tenant,  and  Henry  M.  Leverich  and  Edward  T.  Oldham,  as- 
signees, undertenants,  to  recover  possession  of  the  pronises  in  ques- 
tion, is  an  adjudication  binding  upon  the  respondents,  which  creates 
an  estoppel,  on  the  theory  that  the  appellant  was  an  undertenant. 
Assuming  that  the  final  order  in  such  summary  proceedings  was  an 
adjudication  that  the  appellant  was  an  undertenant,  still  that 
would  have  no  bearing  upon  the  decision  of  this  appeal,  as  the  ap- 
pellant prcmiiBed  to  pay  the  rent,  which  was  an  independent  agi^e* 
ment,  made  upon  sufficient  consideration,  and  was  binding  upon 

Appellant  also  claims  that  a  lease  was  outstanding  in  another 
tenant  for  the  very  period  rent  for  which  is  demanded.  This  claim  is 
based  upon  thefactthattheleaseofthepremisesin  question  was  made 
to  one  John  Pearce,  Jr.,  and  as  Pearce  &  Co.,  a  firm,  occupied  the 
premises  at  the  time  of  their  assignment  to  the  appellant  for  the 
benefit  of  creditors,  and  no  assignment  of  the  lease  by  John  Pearce* 
Jr.,  having  been  proven,  the  appellant  ai^es  that  the  lease  was  in 
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Pearce,  Jr.,  and  that  he  alone  is  liable  for  the  rent  The  au- 
thorities, howerer,  do  not  favor  this  contention.  When  a  person 
other  than  the  leasee  is  shown  to  be  in  posBessioa  of  leasehold  prem- 
tses,  the  law  presumes  that  the  lease  has  been  assigned  to  him. 
Bedford  v.  Terhune,  30  N.  Y.  453;  Frank  v.  Railroad  Col,  122  N. 
Y.  197,  219,  25  N.  E.  332,  and  cases  cited.  There  was,  therefore^  a 
direct  privity  of  estate  between  the  respondents  and  the  gmeral 
assignee  of  the  assignors  of  the  leaser  The  justice  determined,  upon 
a  conflict  of  evidence,  that  the  appellant  occupied  the  premiaes  for 
the  montlis  of  July,  August,  September,  and  October,  1891,  for 
which  period  respondents  dananded  rent,  and  we  think  such  deter- 
mination of  that  question  of  fact  is  amply  sapported  by  the  evi- 
dence. The  fact  tha.t  the  appellant  acknowledged  his  liability  and 
promised  to  pay  the  rent  only  tends  to  make  a  stronger  case  against 
hinju  This  disposes  of  all  the  questions  raised  by  the  appelant 
We  have  re-examined  the  record,  and,  after  again  catefolly  consid- 
ering the  evidence,  we  are  aatisfled  that  .the  decision  of  the  justice 
was  in  all  respects  correct  The  jo^^ient  should  be  aiBrmed,  with 
costs. 

<S  MiBc.  Bep.  310.) 


<Oommon  FleoB  at  New  York  City  and  Connty,  GoMral  Term.  May  7,  IfiM.) 

Contracts— Validitt—Unlawf[il  Subject. 

CommisBions  for  selling^  shares  of  etock  of  a  traildtn;  asBOdation,  wUcli 
sales  are  forblddm  by  lAire  1890,  c.  146,  {  9,  cannot  be  reooTered,  thoagb 
the  contract  of  employm«it  to  s^  on  oommiasion  was  made  befwe  the 
enactment  of  the  prohibitory  law. 

Appeal  from  first  district  court 

Action  by  William  Iiowe^  against  the  G-ranite  State  Provident 
Association.  A  judgment  was  rendered  by  the  justice  without  a 
Jury  in  favor  of  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  BISCHOFF  and  GIEGEBICH,  JJ. 

Jonathan  C.  Boss,  for  appellant 
Wakeman  A  Oampbdl,  for  respondent 

OISG-EBICH,  J.  This  action  waa  brought  against  the  defend- 
ant, a  foreign  building  and  loan  association,  to  recover  the  agreed 
compensation  for  selling  shares  of  stock  of  the  defendant  company. 
The  defense  was  a  general  denial  Judgment  was  given  the  plaintiff 
for  the  full  amount  he  claimed,  from  which  the  defendant  has  ap- 
pealed. 

By  the  plaintiffs  own  testimony  it  appears  that  some  of  the 
sales  upon  which  he  seeks  to  recover  commissions  were  made  dur- 
ing the  periods  in  which  the  defendant  company  was  not  allowed 
to  do  business  in  this  state.  It  is  conceded  that  the  sale  of  shares 
of  stock  in  such  corporations  was  prohibited  by  section  9,  c  146,  of 
the  Laws  of  1890.  The  plaintiff  boasts  that  they  neverth^esa 
continued  the  business,  and  "used  to  beat  the  devil  around  the 
bush."   Butv  however  adroit  his  work  in  thus  evading  or  vixdatii^ 
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onr  lawB  may  have  been,  he  can  hardly  eEZpect  the  coart  to  reward 
him  for  it.  Any  contract  which  is  repugnant  to  or  contravenes  a 
statute  of  the  state  is  unlawful,  and  cannot  be  enforced.  Grain- 
Binder  Oo.  T.  Stayner,  25  Hun,  91,  and  cases  cited^  Bilordeaux  t. 
Lithographic  Oo.  (Com.  PI.  N.  Y.)  9  N.  T.  Bupp.  607  j  Honegger  t. 
Wettsteln,  94  N.  T.  252,  260;  Story  v.  Bank,  18  Wtly.  Dig.  269.  No 
claim  is  made  that  this  contract  was  illegal  at  its  inception;  but, 
upon  the  principle  of  the  above  cases,  no  recovery  can  be  allowed 
for  sales  made  subsequent  to  April  21, 1890,  on  which  day  the  above- 
cited  statute  went  into  effect  Since  the  evidence  on  the  part  of 
the  plaintiff  as  to  the  date  of  some  of  the  sales  is  vague  or  con- 
flicting, the  judgment  cannot  be  modified,  but  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

BISCHOFF,  J.  I  concur.  See,  also,  Dowley  Schiffer  (Com. 
PL  N.  Y.)  13  IS.  Y.  Bupp.  652. 


(S  Mtac  Bep.  234.) 

GAHPBBIiL  et  al.  T.  OOOHt. 

(OommoD  Fless  or  New  Tork  City  and  Cotmty,  Oeuoml  Term.  Mar  7,  ISM.) 

HscHAincs'  Ltens— Rights  of  Nonrestdrnts. 

The  mechanic's  Hen  act  (Laws  1885,  c.  842)  has  no  eitraterrltorlal 
force,  and  ther^ore  a  subcontractor  who  furnishes  materials  for  a  batld* 
Ing  In  New  Tork  Is  not  entitleil  to  a  Hen  on  the  building  where  the  ma- 
ttflals  were  delivered  In  New  Jersey  under  an  agre^nent  with  the  con- 
tractor, made  in  that  state,  of  which  both  the  contracts  and  Hie  snbcon- 
tr actor  were  realdoits. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  Peter  Campbell  and  others  against  Amalle  Goon  to 
foreclose  a  mechanic's  Uen.   There  was  a  judgment  In  ^vor  of 

plaintiffs,  and  defendant  appeals.  Eeveraed. 

Argued  before  B00K8TAVEE,  BISCHOFF,  and  PRYOR,  JJ. 

Robert  L.  Harrison^  for  appellant 
Jam«  J.  Allen,  for  r^pondents. 

BISCHOFF,  J.  That  plaintiffs  did  not^  by  means  (tf  the  filing  of 
their  notice  claiming  it,  acquire  a  lien  upon  the  premises  of  ttie 
owner,  the  defendant-appellant,  is  clear  and  beyond  successful  dis- 
pute. The  right  to  a  lien  pursuant  to  the  provisions  of  the  me- 
chanic's lien  law  (chapter  342,  Laws  1885)  does  not  extend  to  con- 
tracts made  and  to  be  performed  out  of  this  state.  Birmingham 
Iron  Foundry  v.  Glen  Cove  Starch  Manuf  g  Co.,  78  N,  Y.  31.  The 
action  was  to  foreclose  an  alleged  lien  under  the  provisions  of  the 
meclianic's  lien  law  (chapter  342,  Laws  1885)  of  this  state.  It 
was  intended  thereby  more  particular^  to  secure  the  application 
of  a  balance  due  from  the  owner  to  the  contractor  towards  the  pay* 
ment  of  an  indebtedness  from  the  latter  to  the  subcontractors,  who 
had  supplied  certain  materials  which  were  used  In  the  construction 
of  the  building.  The  contractor  was  a  corporation  organized  under 
v.28M.Y.s.no.6— 30 
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the  laws  of  New  Jersey;  hence,  a  resident  of  that  state.  Plimpton 
V.  Bigelow,  93  N.  Y.  592.  PlaintifEs,  also,  were  residents  of  New 
Jersey,  and  their  contract  to  supply  the  materials  was  made  there. 
By  the  terms  of  the  contract  the  materials  were  to  be  delivered 
in  Hohoken,  N.  J.,  and  in  the  city  of  New  York.  Ko  place  of  pay- 
ment by  the  contractor  was,  however,  apecifled.  In  legal  intend- 
ment, therefore,  the  state  wherein  the  contract  was  made  and  the 
contracting  parties  severally  resided  was  the  place  contemplated 
by  the  parties  for  the  purposes  of  such  payment  Perry  v.  Transfer 
Co.  (Com.  PL  N.  Y.)  19  N.  Y.  Supp.  239. 

The  lien  provided  for  by  the  mechanic's  lien  law  (chapter  342, 
Laws  1885)  is  a  statutory  security,  in  effect  the  same  as  a  mortgage 
and  was  unknown  to  the  common  law.  Davis  v.  Alvord,  94  U.  S. 
545;  Freeman  v.  Gram,  3  N.  Y.  306j  Benton  T.  Wlckwire,  54  N.  Y. 
226;  Mnshlitt  v.  Silverman,  50  N.  Y.  360.  It  is  a  right,  not  a  remedy 
(Atkins  T.  Utile,  17  Minn.  342,  GIL  320);  and  the  statute  which 
confers  it  has  no  extraterritorial  force  (Birmingham  Iron  Foundry 
V.  Glen  Cove  Starch  Manufg  Co.,  supra).  We  appeal  to  the  lex 
fori  for  the  remedy  by  which  to  enforce  an  alleged  right,  but  the 
lex  loci  contractus,  or  lex  solutionis,  must  determine  whether  or 
not  the  right  exists.  Contracts  are  presumed  to  have  been  made 
with  reference  to  the  lex  loci  contractus  and  the  lex  solntionis, 
never  with  reference  to  the  laws  elsewhere.  Accordingly,  it  cannot 
be  successfully  contended  that,  by  means  of  a  contract  made  and  to 
be  performed  in  New  Jeraey,  plaintlfls  became  entitled  to  a  right  or 
security  in  New  York,  the  quality  of  which  is  wholly  derived  from 
the  statute  law  of  the  last-mentioned  state,  and  which  is  only  there 
enforceable.  The  judgment  should  be  reversed  as  to  the  defendant- 
appellant,  and  the  complaint  as  to  her  dismissed,  with  the  costs  of 
this  action  and  of  this  appeal 


(8  Misc.  Rep.  336.) 

HAIJ>E:Rm  BGHBBHBRHOBN. 
(ComiDon  Fieaa  of  New  York  City  and  County,  Qcnoal  Term.  W&j  7,  1804.) 

1.  Appkai-— Wbioht  of  Evidence. 

A  finding  by  a  justice  of  the  district  court  will  not  be  disturbed  by  tiie 
co\irt  of  common  pleas  merely  because  there  is  a  conflict  of  evidence. 

2,  Removal  of  Action— Waiver  of  Right. 

Where  an  action  brought  in  a  district  court  is,  after  Joinder  of  issue,  ad- 
journed by  consent,  and  the  parties  afterwards  proceed  to  trial,  defendant 
thereby  waives  bis  right  to  remove  the  action  to  tbe  court  of  common 
pleas. 

Appeal  from  eleventh  district  court 

Action  by  William  Halperin  against  Arthur  F.  Schermertiom  to 
recover  a  share  of  broke:^s  commissions.  A  judgment  in  favor  of 
plaintiff  was  rendered  by  the  justice  without  a  jury,  and  d^endant 
appeals.  Affirmed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Beymour  &  Hopkins,  for  appellant. 
Foley  &  Powell,  for  respondent 
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GlEGERIOH,  J.  The  parties  litigant  were  real-estate  brokers 
in  this  city  at  the  time  of  the  transactions  hereinafter  mentioned. 
By  their  joint  efforts  two  loans  were  placed,  from  which  the  defend- 
ant received,  in  the  a^regate,  f332.50.  It  was  substantially  con- 
ceded by  the  defendant  at  the  trial  that,  when  a  loan  is  aecnred  by 
two  brokers  working  together,  the  custom  and  nsage  In  this  city, 
in  the  absence  of  an  agreement,  is  to  divide  their  commissions  equal- 
ly. But  the  defendant  contends  that  there  was  an  express  agree- 
ment between  the  plaintiff  and  himself,  whereby  the  plaintiff  agreed 
to  first  submit  all  his  applications  for  loans  to  such  defendant, 
and,  if  any  should  be  placed  between  them,  the  plaintiff  was  to  re- 
ceive a  proportion  of  the  commissions,  which  were  to  depend  on  the 
amount  of  the  loan,  viz.  33^  per  cent  on  small  loans,  and  26  per 
cent  on  large  loans.  The  defendant  also  testified  that  he  had 
loaned  and  advanced  to  the  plaintiff,  at  various  times,  sums  aggre- 
gating 166.50,  which  the  latter  failed  to  repay.  The  plaintiff,  on 
the  other  hand,  testified  that  he  borrowed  small  sums,  which  were 
always  deducted  from  the  moneys  earned  by  him,  from  time  to 
time,  for  divers  services  rendered  by  him  to  the  defendant,  and  he 
denied  that  he  was  indebted  to  the  latter  in  any  amount  whatso- 
ever. After  the  doee  of  the  transactions  referred  to,  the  plaintiff 
wrote  to  the  defendant:  •  *  if  you  pay  me  |150,  then  I  can 
return  your  f50  and  all  your  cloths.  *  *  And  subsequently 
he  wrote:  'T.  do  notify  you  a  third  time  that  yon  shall  settle  my  ac- 
count of  f  84.50  cash  of  the  f  150,  which  is  deducting  the  50  and  ap- 
praisement, otherwise  you  will  hear  some  legal  action  together  of 
formerly  claims."  It  is  urged  by  defendant's  counsel  that  these  are 
admissions  by  Hie  plaintiff  that  he  owed  $50  to  the  defendant  for 
money  loaned;  but  the  evidence,  in  our  opinion,  does  not  support 
this  construction.  It  is  apparent  that  the  plaintiff  is  a  foreigner, 
who  1b  not  familiar  with  the  English  language;  and  this  fact, 
considered  in  connection  with  the  entire  evidence,  justified  the  in- 
ference, which  was  undoubtedly  drawn  by  the  justice,  that  the 
letters  were  written  at  a  time  when  the  plaintiff  was  ignorant  of  the 
amount  received  by  the  defendant  upon  the  last  or  Meyer  loan,  and 
were  indicted  with  a  view  rather  to  effect  a  compromise  than  to 
admit  any  indebtedness  to  the  defendant.  We  are  confirmed  in 
this  view  by  the  following  testimony  of  the  plaintiff: 

**Q.  Now,  Mr.  Halperio,  when  this  Meyer  loan  went  through,  did  you  owe 
Mr.  Schermerborn  any  money?  A.  Not  a  cent  I  don't  know  myself  where 
It  comes  from,— that  money  that  he  demands  of  me.  Q.  Is  there  anythlns 
you  wish  to  state  in  regard  to  It?  A.  Since  he  came  to  demand  $50,  I  told 
him,  '$50!  what  Is  the  matter?  All  you  have  given  me  for  services,  you 
put  It  down  on  the  book.'  I  said  to  himi,  'If  I  would  know  it  that  way,  I 
would  have  left  the  office  two  years  ago,  and  would  not  stayed  in  your 
oiBee*  One  week,  be  said  ^SS,  and  two  or  three  wedcs  afterwards  raised  up 
another  $25." 

The  defendant  testified  tiiat  he  paid  to  the  plaintiff  the  sum  of 
|21  on  account  of  commissions  on  the  loans  in  question;  and  the 
plaintiff,  on  the  other  hand,  testified  that  he  received  but  the  sum 
of  |20.  There  was  also  a  conflict  of  evidence  as  to  what  compensa- 
tion the  plaintiff  was  to  receive  for  his  services;  and  we  think  that 
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the  justice^B  determination  of  the  facts  in  this  regard,  and  with  re- 
spect to  the  other  questions  litigated  on  the  trial,  is  amply  sup- 
ported by  the  evidence.  We  have  repeatedly  held  that  the  finding 
of  the  justice  will  not  be  disturbed  simply  because  there  is  a  con- 
flict of  evidence.  Lynes  v.  Hickey,  4  Misc.  Rep.  522,  24  N.  Y.  Sugp. 
731;  Weiss  v.  Btrauss  fOom.  PI.  N.  Y.)  14  N.  Y.  Supp.  776.  There 
being  an  atter  absence  of  the  elements  justifying  a  review  of  the 
questions  of  fact,  we  will  not  interfere  with  the  justice's  determina- 
tion of  the  facts  herein. 

After  the  judgment  heretofore  rendered  in  this  action  had  been 
reversed,  and  a  new  trial  ordered,  and  the  case  had  been  remanded 
to  the  court  below,  the  defendant  applied  for  the  removal  of  the  ac- 
tion to  this  courts  which  application  was  denied.  We  think  that, 
in  view  of  the  circtunstances  of  the  case,  the  justice  ruled  correctly. 
The  justice's  retnm  on  the  former  appeal  (23  N.  Y.  Bnpp.  115^, 
and  which  forms  part  of  the  record  in  the  present  app^J,  shows 
that  after  joiuder  of  issue  au  adjournment  was  had,  by  consent, 
and  that  the  defendant  and  plaintiff  proceeded  to  trial.  Having 
elected  to  proceed  to  trial,  and  submitted  to  the  jurisdiction  of  the 
court  below,  the  defendant  was  bound  by  his  election,  and  he  un- 
doubtedly waived  his  right  to  remove  the  action.  See  Krahner  v. 
Heihnan  (Com,  PI.  N.  Y.)  9  N.  Y.  Supp.  633. 

The  evidence  offered  of  previous  dealings  between  the  parties  liti- 
gant, wherein  commissions  were  divided  l>etween  them  upon  the 
same  basis  as  the  agreement  which  the  defendant  claimed  he  made 
with  the  plaintiff,  was  properly  excluded.  What  was  done  on  other 
occasions  would  not  show  what  the  contract  was  in  reference  to  the 
transactions  in  question.   Bonynge  v.  Field,  81  N.  Y.  159. 

We  have  examined  with  great  care  the  other  exceptions  taken  at 
the  trial,  and  points  raised  on  this  appeal,  and  fail  to  discover  the 
existence  of  any  substantial  error  which  would  require  the  reversal 
of  the  judgment  appealed  from.  The  judgment  shoold  therefore  be 
aflQrmed,  with  costs. 

(8  Misc.  Kep.  220.) 

FARRBLL  v.  AMBRRO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  7.  1S94.) 

1.  Pleadisq — Liberal  Conbtkuction — Matters  op  Form. 

Where  a  material  averment  Is  susceptible  of  two  or  more  different  mean- 
ings It  will  be  coustrned  against  the  pleader,  as  Code  Civ.  Proc  S  519,  pro- 
viding that  pleadings  shall  be  liberally  ccHistnied.  applies  only  to  matters 
of  form, 
t.  Same— Reply— Set-Off. 

Code  Civ.  Proc.  8  51-1,  which  requires  a  reply  to  a  counts  claim,  does  not 
require  a  reply  to  matter  constituting  set-off  or  recoupment 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Thomas  Farrell  against  John  L.  Amberg,  substituted 
as  defendant  in  the  place  and  stead  of  the  Church  of  6t  Francis  of 
Assisi,  to  recover  a  balance  alleged  to  be  due  on  a  building  contract. 
The  original  defendant  admitted  its  liability,  and  paid  the  money 
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Into  court  There  was  a  judgment  in  favor  of  the  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Argued  before  BOOK8TAVEB,  P.  J,,  and  BISOHOFP  and  PRY- 
OB»  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
!NeLson  S.  Spencer,  for  respondent. 

BISCHOFP,  J.  This  action  was  originally  bronght  to  recover 
the  mm  of  $7,703.36,  with  interest,  the  balance  claimed  to  be  doe 
from  the  Church  of  St  Francis  of  Asaisi  under  a  contract  for  the 
construction  of  its  building.  The  church  admitted  the  due  perform- 
ance of  all  the  work,  and  its  liability  in  the  amount  claimed,  but 
asserted  that  one  John  I*.  Amberg  had  made  claim  to  the  moneys  ad- 
versely to  plaintiff.  On  notice  to  plaintiff  and  John  L.  Amberg,  the 
original  defendant  was,  by  order,  permitted  to  pay  the  moneys 
into  court,  and  directed  to  be  discharged  as  a  party  to  the  action, 
and  said  John  L.  Amberg  was  substituted  in  its  place.  It  is  not 
disputed  that  the  pleadings  concede  that  on  May  16,  1891,  the 
Church  of  St  Francis  of  Assisi  entered  into  a  contract  with  one 
Henry  H.  Amberg,  whereby  the  latter  undertook  to  construct  a 
building  for  a  specked  compensation  to  be  paid  him  by  the  former, 
and  that  for  the  due  performance  of  the  contract  on  his  part  he  ex- 
ecuted and  delivered  his  bond,  with  plaintiff  as  surety;  that  on 
July  14,  1891,  Henry  H.  Amberg  assigned  the  contract  to  his 
brother,  John  L.  Amberg;  that  on  the  same  day  John  L.  Amberg 
executed  his  power  of  attorney  to  plaintiff,  whereby  the  latter  was 
authodzed,  in  the  place  and  stead  of  the  former,  "to  fnmishf  com- 
plete, and  finish  all  the  work,  labor,  and  materials  required  to  be 
done  and  furnished  in  and  by"  the  building  contract  above  men- 
tioned, and  "to  collect  and  receive  all  moneys  due  or  to  become 
due  on  the  said  contract;''  and  that  the  contract,  assignment,  and 
power  of  attorney  were  delivered  to  plaintiff.  The  complaint  fur- 
ther alleges  that  the  contract  was  assigned,  and  the  power  of  at- 
torney executed  and  delivered,  "in  pursuance  of  an  agreement  where- 
by the  plaintiff  agreed  to  furnish  the  money  necessary  to  carry  out 
■aid  contract^  and  in  his  own  name  to  make  all  the  purchases  of 
materials,  and  to  emph^  and  pay  all  the  labor  necessary  for  the 
execution  of  said  contract,  and  to  complete  and  finish  the  work  re- 
quired to  be  done  thereby."  Also,  that  the  assignment  was  made, 
and  the  power  of  attorney  given,  to  secure  "the  plaintiff  all  rights 
to  receive  the  consideration  named  in  said  contract;"  and  that  "the 
said  assignment  and  power  of  attorney  were  executed  and  delivered 
instead  of  an  assignment  of  mid  contract  directly  to  the  plaintiff, 
because  of  the  existence  of  said  bond,  and  to  secure  the  defendant's 
rights  thereunder.'*  The  fourth  paragraph  of  defendant's  answer 
specifically  admits,  in  almost  identical  language,  the  first  above  re- 
ferred to  all^atidn  of  the  complaint,  and  ^at  the  said  assignment 
and  power  of  attorney  were  executed  and  delivered,  instead  of  an 
assignment  of  the  contract,  directly  to  the  plaintiff,  because  of  the 
existence  of  the  said  bond,  and  to  secure  the  plaintifil's  rights  there- 
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under,  as  alleged  in  the  paragraph  of  the  complaint  numbered 
'Fifth;' "  but  denies  that  the  power  of  attorney  and  aaaignment  were 
made  pursuant  to  a  su^estion  of  couns^  for  tiie  Church  of  St  Fran- 
cis of  Assisi,  or  prepared  by  him  for  the  purpose  of  securing  tiie 
plaintiff's  rights  in  said  contract  The  eighth  paragraph  of  defend- 
ant's answer  alleges  "that  the  said  contract  was  delivered,  and  the 
said  power  of  attorney  was  executed  and  delivered,  to  the  plaintiff 
by  the  defendant  because  the  plaintiff  had  become  surety  for  t^e 
said  Henry  H.  Amberg  to  the  original  defendant  herein,  tlie  Church 
of  St  Francis  of  Assisi,  for  the  performance  of  said  contract,  and 
were  executed  and  delivered  for  the  purpose  of  securing  the  plain- 
tifFs  rights  thereunder."  Whereunder?  Cleariy,  the  contract;  and 
any  claim  that  "thereunder*'  refers  to  the  bond  is  a  palpable  effort 
to  distort  the  plain  inference  and  grammatical  sense  of  the  language 
used.  It  is  apparent,  therefore,  that  the  general  denial  at  the  con- 
clusion of  the  paragraph,  as  well  as  the  denial  that  the  assignment 
and  power  of  attorney  were  made  at  the  suggestion  of  counsel  for 
the  Church  of  St.  Francis  of  Areisi,  or  prepared  by  him  to  secure 
the  plaintiff's  rights  under  the  contract,  were  not  intended  to  com- 
prehend the  second  allegation  of  the  complaint  referred  to, — that 
the  assignment  and  x>ower  of  attorn^  were  made  and  given  to 
secure  **the  plaintiff  all  rights  to  receive  the  consideration  named  in 
said  contract."  The  denial  that  counsd  for  the  Church  of  St.  Fran- 
cis of  Assisi  suggested  the  execution  and  delivery  of  the  inetru- 
ments,  or  that  he  prepared  them  intending  thereby  to  afford  plain- 
tiff security,  are  of  immaterial  matter  in  view  of  the  admission 
that  defendant  in  fact  gave  them  for  the  purpose  of  such  security. 
In  constming  a  pleading,  resort  may  be  had  to  its  several  parts  to 
ascertain  what  was  intended  to  be  alleged  or  denied  (Whitney  v. 
Town  of  Ticonderoga  [Sup.]  6  N.  Y.  Bupp.  844);  and  only  that  which 
is  fairly  implied  from  the  language  used  will  be  deemed  to  be  alleged 
(Cook  V.  Warren,  88  N.  Y,  37;  Bank  v.  Van  Rensselaer,  6  Hill,  240). 
Section  619  of  the  Code  of  Civil  Procedure,  which  provides  that 
pleadings  shall  be  liberally  construed,  applies  only  to  matters  of 
form  (Clark  v.  Dillon,  97  N.  Y.  370);  and,  when  a  material  state- 
ment in  a  pleading  is  susceptible  of  two  or  more  different  meanings, 
that  which  is  most  unfavorable  to  the  pleader  must  be  accepted  as 
the  one  intended  (Clark  v.  Dillon,  supra;  Bunge  v.  Koop,  48  N.  Y. 
225,  231).  It  is  doubtful  whether  the  general  denial  at  the  conclu- 
sion of  the  eighth  paragraph  of  the  answer  is  at  all  available  to  de- 
fendant   Baylis  v.  Stimson,  110  N.  Y.  621,  623, 17  N.  E.  144. 

The  complaint  also  alleged  that  the  work  required  to  be  done 
under  the  building  contract  had  been  fully  and  completely  per- 
formed, and  that  the  plaintiff  had  paid,  laid  out,  and  expended  all 
moneys  required  in  that  behalf  for  labor  and  materials;  and  the 
answer  admitted  the  performance,  but  denied  the  advance  of  any 
moneys  by  the  plaintiff.  Defendant,  by  answer,  furthermore 
claimed  that  the  plaintiff  had  been  fully  reimbursed  for  all  moneys 
advanced,  and  was  saved  harmless  from  all  liability  under  his  bond 
by  the  due  and  complete  performance  of  the  contract  and  acceptance 
of  the  work  by  the  Church  of  St  Francis  of  Assist    Three  distinct 
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and  separate  defenses — ^two  of  which  were  asserted  also  as  offsets 
and  counterclaims,  and  the  other  as  a  defense  and  offset  only — 
were  interposed  to  the  complaint  One  of  these  defenses  and 
counterclaims  charges  the  plaintiff  with  the  conversion  of  money 
received  under  the  building  contract,  but  this  is  conceded  to  be  suffi- 
ciently denied  by  the  rep^.  The  other  defense  and  counterclaim 
alleges  the  facts  of  the  delivery  of  the  contract,  assignment,  and 
power  of  attorney  for  the  purpose  stated  in  the  complaint  and  ad- 
mitted by  the  answer,  and  then  further  alleges  that  the  power  of 
attorney  was  revocable  upon  reimbursement  to  plaintiff  for  the 
money  advanced  by  him,  and  that  it  was  in  fact  revoked  by  serv- 
ice of  a  notice  of  revocaHon  upon  the  Church  of  St.  Francis  of  Assisi; 
but  nowhere  charges  the  plaintiff  with  the  receipt  of  any  money 
in  excess  of  the  sums  advanced.  The  third  and  remaining  one  of 
the  defenses — that  which  was  also  pleaded  as  an  offset  only — al- 
li^es  payment  by  plaintiffs  receipt  of  money  which  accmed  under 
tixe  contract  sufficient  to  reimburse  him  for  any  money  advanced. 
It  is  apparent  from  the  mere  statement  of  them  that,  while  the 
two  last  above-mentioned  defenses  may  have  been  properly  pleaded 
as  such  as  well  as  offsets,  neither  was  available  as  a  counterclaim. 
In  the  absence  of  an  order,  therefore,  that  plaintifl  be  required  to 
reply  to  new  matter  {deaded  ia  the  answer,  no  reply  was  necessary*. 
Section  514  of  the  Code  of  Civil  Procedure  requires  a  reply  to  a 
counterclaim  only,  and  section  616  dispenses  with  a  reply  in  every 
other  case,  nnless  one  is  directed  to  be  served  by  order  made  on  de- 
fendant's application.  Accordingly,  in  the  absence  of  such  an 
order,  no  reply  is  necessary  to  mere  matter  of  avoidance,  or  to  mat- 
ter constituting  an  offset  or  recoupment,  or  alleged  as  payment 
(Cockerill  v.  Ijoouam,  36  Hun,  353;  Improvement  Co.  v.  Staley,  40 
N.  Y.  Super.  Ct  539;  Burke  v.  Thome,  44  Barb.  303;  Scott  v.  Stock- 
well,  66  How.  Pr.  249;  Baylies'  Code  PL  c.  13,  p.  287);  and  plaintiff 
did  not,  therefore,  admit,  as  defendant's  counsel' contends,  by  fail- 
ure to  reply  to  the  pretended  counterclaim  last  above-mentioned, 
that  the  power  of  attorney  was  given  solely  to  secure  plaintiff 
against  any  liability  upon  his  bond,  assuming  such  to  be  the  allega- 
tion of  the  answer  upon  a  proper  construction,  or  that  the  power  of 
attorney  was  revocable  and  revoked.  Again,  any  allegation  that 
the  power  of  attorney  was  revocable  and  revoked  by  service  of 
notice  of  revocation  implies  no  more  than  the  statement  of  legal 
conclusions,  not  of  facts;  and  so,  for  that  reason  also,  was  not  ad- 
mitted, because  not  deided.  The  allegation  of  a  legal  condusion  is 
an  Immaterial  averment  Scofleld  v.  Whitdegge,  49  N.  T.  259; 
People  V.  Commissioners  of  Highways,  64  N.  T.  276.  Only  material 
matter,  not  controverted  by  answer  or  reply,  shall  be  taken  as 
admitted.  Code  Civ.  Proc.  §  522.  For  the  reasons  hereinbefore 
stated,  therefore,  when  the  action  proceeded  to  trial  the  following, 
also,  were  among  the  admitted  facts:  That  the  building  contract, 
as  well  as  the  assignment  thereof  to  Henry  H.  Amberg,  and  the 
power  of  attorney  from  the  defendant  to  the  plaintiff,  were  delivered 
to  the  plaintifl  pursuant  to  an  agreement  that  the  plaintiff  should 
be,  by  their  means,  secured  against  all  liability  under  his  bond  for 
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the  performance  of  the  building  contract,  as  well  as  for  all  mon^ 
advanced  by  the  plaintiff  in  the  performance  of  the  contract  The 
only  testimony  taken  was  that  of  the  plaintiff,  which  was  to  the 
effect  that  the  contract,  assignment,  and  power  of  attorney  were 
delivered  to  him  simultaneonsly,  that  the  work  called  for  by  the 
contract  was  done,  and  that  he  had  paid  all  the  money  required  for 
labor  and  materials  in  the  performance  of  the  work.  Defendant 
offered  in  evidence  a  notice  by  him  of  revocation  of  the  power  of 
attorney,  which  was  conceded  to  have  been  served  upon  the  plain- 
tiff and  the  Church  of  Bt  Francis  of  Assisi  before  tiie  commence- 
ment of  the  action.  No  further  evidence  of  any  kind  was  ad- 
duced by  either  party,  and  the  cause  was 'thereupon  submitted  to 
the  referee,  who  decided  that  the  power  of  attorney  was  not  rer- 
ocable;  that  it  was  not  revoked  by  defendant;  and  that  plaintiff 
was  entitled  to  recover  the  moneys  paid  into  court 

The  referee's  findings  of  fact  are  consistent  with  all  the  admitted 
fticts  and  plaintiff's  testimony.  No  error  Is,  therefore,  predicable 
of  the  referee's  refusals  to  find  to  the  contrary.  The  power  of 
attorney,  also,  was  one  coupled  with  an  interest;  hence  the  referee's 
conclnEdons  that  the  power  of  attorney  was  not  revocable,  and  was 
not  revoked  by  the  service  of  defendant's  notice  of  revocation,  in 
the  absence  of  proof  that  the  plaintiff  was  reimbursed  for  his  out- 
lays by  Ms  receipt  of  moneys  which  had  accrned  under  the  building 
contract  or  otherwise  cannot  be  successfully  controverted.  "As 
the  power  of  one  man  to  act  for  another  depends  on  the  will  and 
license  of  that  other,  the  power  ceases  when  the  will  or  his  permis- 
sion is  withdrawn.  The  general  rule,  therefore,  is  that  a  letter  of 
attorney  may  at  any  time  be  revoked  by  the  party  who  makes  it, 
and  is  revoked  by  his  death.  But  this  general  rule,  which  results 
frmn  the  nature  of  the  act,  has  sustained  some  modification.  Where 
a  letter  of  attorney  forms  a  part  of  a  contract,  and  is  a  security  for 
money,  or  for  the  performance  of  any  act  which  is  deemed  valuable, 
it  is  generally  made  irrevocable  in  terms,  or,  if  not  so,  is  deemed 
irrevocable  in  law.  Although  a  letter  of  attorney  depends,  from 
its  nature,  on  the  will  of  the  person  making  it,  and  may,  in  general, 
be  recalled  at  his  will,  yet,  if  he  binds  himself  for  a  consideration, 
in  terms,  or  by  the  nature  of  his  contract,  not  to  cliange  his  will, 
the  law  will  not  permit  him  to  change  it."  Cbiet  Justice  Aforshall 
in  Hunt  v.  Rousmanier,  8  Wheat  174.  See,  also,  Knapp  t.  Alvord, 
10  Paige,  205;  Raymond  v.  Squire,  11  Johns.  47;  De  Forest  v. 
Bates,  1  Edw.  Ch.  394;  Hutchins  v.  Hebbard,  34  N.  Y.  24.  A  power 
of  attorney  to  collect  a  fund,  given  to  secure  the  payment  of  a  debt 
due  from  the  donor  to  the  donee  of  the  power  operates  as  an  equita- 
ble assignment  of  the  fund.  Raymond  v.  Squire  and  De  Forest  r. 
Bates,  supra;  Wilson  v.  Troup,  2  Cow.  195.  An  eqnitable  assign- 
ment is  none  the  less  so  because  the  interest  it  conveys  is  qualified 
and  conditioned.    Holmes  v.  Evans,  129  K.  Y.  140,  29  N.  E.  233. 

We  assume  that  the  plaintiff's  liability  upon  his  bond,  given  to 
secure  tiie  due  performance  of  the  building  contract  with  the  Church 
of  St.  Francis  of  Assisi,  had  ceased,  and  that  to  that  extent  his 
interest  in  the  moneys  to  be  collected  upon  the  contract  had  re- 
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verted  ta  defendant;  but  it  still  remained  to  show,  to  extinguish  the 
plaintiff's  remaining  interest  in  the  moneys,  that  he  had  been  reim- 
bnrsed  for  all  moneys  paid,  laid  out,  and  expended  by  him.  That 
fact  waa  not  admitted  by  the  pleadings  or  on  the  trial.  Its  proof 
was  incumbent  upon  defendant,  who  failed  to  rapply  it.  The  Judg- 
ment should  be  alSrmed.  with  costs. 


(S  Misc.  Bep.  32a} 

mJENOH  T.  OLOBB  FIRB  INS.  GO. 

(Common  Fleas  of  New  Yoilc  City  and  Connty*  General  Term.  Jdaj  7.  1894.) 

CojiTBACTs— Jonrr  ob  Bbtsral. 

Wbere  Beraral  luBurance  companies  employ  an  appraiser  to  represent 
their  Interests  In  an  appraisement  the  employment  will  be  presumed  to 
be  joint,  and  a  payment  of  tbe  appraiser's  compmsation  ^  one  of  th6 
companies  inures  to  the  benefit  of  all. 

Appeal  from  first  district  court 

Action  by  Lndwig  X.  Muench  against  the  Globe  Fire  Insurance 
Company.  A  judgment  was  r^dered  by  the  justice  without  a  Jury 
in  favor  ot  defendant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  BISCHOFP  and  GIEGERICH,  JJ. 

Wm.  McArthur  (D.  Newburger,  of  counsel),  for  appellant. 
Cardoso  A  Nathan,  for  respondent 

GIECEEICH,  J.  This  action  was  brought  by  the  plaintiff 
to  recoTer  from  the  defendant  the  sum  of  $24.35,  claimed  to  be  its 
proportionate  share  of  $2,600,  the  alleged  value  of  Berrices  rendered 
by  the  plaintiff  to  the  defen^nt  and  otber  companies  in  the  capac- 
ity of  appraiser.  The  answer  was  a  general  denial,  denial  of  the 
value  of  the  services,  neglect  and  improper  conduct  of  the  plaintiff 
in  his  duties,  and  payment  The  undisputed  facts  appearing  from 
the  evidence  are  that  a  fire  occurred  in  the  establishment  of  one 
Henry  Biede,  a  furrier;  that  he  made  a  claim  against  the  defendant 
and  other  Are  insurance  companies  for  loss  by  fire;  that,  being 
unable  to  agree  upon  the  amount  of  loss,  an  agreement  w^s  made 
to  submit  tiie  matters  in  difference  to  appraisers,  one  to  be  ap- 
pointed by  the  insured  and  one  by  the  companies,  the  two  so  ap- 
pointed to  name  an  umpire ;  that  one  John  Howley,  who  was  chair- 
man of  the  committee  of  adjusters,  and  who  was  acting  on  behalf 
of  all  the  companies,  sdected  the  plaintiff  to  act  as  their  ap- 
praiser; that  no  agreement  as  to  the  amount  of  his  compensation 
was  made;  and  that  the  plaintiff  was  engaged  in  the  worl;  about 
12  days.  At  the  trial  there  was  a  sharp  conflict  of  evidence  as 
to  the  value  of  the  service  rendered  by  the  plaintid.  The  justice 
evidently  adopted  the  defendant's  valuation,  and  we  see  no  i-eason 
for  disturbing  his  finding  simply  because  there  is  a  conflict  of  evi- 
dence, in  the  absence-  of  the  dements  justifying  a  review  of  the 
facts.  Lynes  v.  ffickey,  4  Misc.  Rep.  522,  24  N.  Y.  Supp.  731; 
Weiss  V.  Strauss  (Com.  PI.  N.  T.)  14  N.  Y.  Supp.  776.  The  parties 
litigant,  by  stipulation  in  writing,  agreed  that  the  amounts  actually 
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paid  to  the  plaintiff  by  the  several  insurance  companies  aggre- 
gated f  6SS.31.  The  justice,  in  rendering  judgment  in  favor  of  the 
defendant,  expressed  the  opinion  "that  the  plaintiff  has  been  fully 
paid  for  all  services  rendered  under  the  joint  agreement  by  the 
several  insurance  companies."  The  plaintiff  contends  that  the 
agreement  under  which  the  services  were  rendered  was  and  is 
several,  and  not  joint.  The  authorities,  however,  do  not  favor  this 
contention.  "Whenever  an  obligation  is  undertaken  by  two  or 
more,  or  a  right  given  to  two  or  more,  it  Is  the  general  presump- 
tion of  law  that  it  is  a  joint  obligation  or  right  Words  of  joinder 
are  not  necessary  for  this  purpose;  but,  on  the  other  hand,  there 
should  be  words  of  severance,  in  order  to  produce  a  several  respon- 
sibOity  or  a  several  right"  1  Pars.  Cont.  (4th  Ed.)  p.  11.  "It  may 
be  doubted,"  observes  the  learned  writer,  "whether  anything  less 
than  express  words  can  raise  a  liability  which  shall  be  at  once 
a  joint  and  a  several  liability."  Id.  p.  12.  Again,  at  page  14,  he 
states  what  is  undoubtedly  the  law  of  the  case,  in  the  following 
language: 

"In  ^neral,  all  contracts,  whether  express  or  Implied,  and  resulting  from 
the  operation  or  construction  of  law,  are  Joint  where  the  Interest  In  them 
of  the  parties  for  whose  beneflt  they  are  created  Is  Joint,  and  separate  where 
that  interest  Is  separate.  But  the  interest  which  Is  thus  Important  as  a  cri- 
terion is  an  Interest  In  the  contract,  and  not  In  any  sum  of  money  or  other 
beneflt  to  be  received  from  It.  It  Is  a  strictly  legal  and  technical  Interest, 
created  by  the  contract,  and  does  not  depend  upon  the  condltloa  or  state  of 
the  parties,  aside  from  the  contract" 

Addison  says: 

"If  there  1h>  a  Joint  retainer  and  empl(^ment  of  anotber  by  divers  persons 
to  do  one  thing  for  the  benefit  of  all,  they  have  a  Joint  legal  interest  in  the 
fulfillment  of  the  contract  by  the  party  employed,  although  they  may  hare 
several  beneficial  Interests,  and  be  possessed  of  separate  shares.  In  the  sub- 
ject-matter of  the  contract  But  if  there  be  a  separate  retainer  by  each.  In 
respect  of  the  separate  share  of  each,  then  they  have  separate  Interests  In 
the  fulfillment  of  the  contract."  Add.  Cont.  (Am.  Ed.  1SS8)  p.  74. 

"In  Implied  contracts  and  promises.  If  the  consideration  moves  from  aev- 
eral  persons  Jointly,  the  law  raises  a  corresponding  implied  promise  in  favor 
of  all,  in  which  all  are  Jointly  interested;  but.  If  there  be  several  separate 
considerations  moving  from  the  parties  separately  and  Individually,  the  law 
Implies  a  separate  promise  In  favor  of  each,  and  their  Interests  are  separate." 
Id.  p.  76. 

'TVhen  there  are  a  number  of  persons  named  as  contractors,  they 
will  be  deemed  joint  contractors,  unless  it  is  otherwise  expressed  in 
the  contract."  Cow.  Treat,  §  752.  The  record  is  barren  of  any  evi- 
dence of  an  agreement  creating  a  separate  charge.  The  obligation 
of  the  insurance  companies  to  pay  the  plaintiff  must  therefore  be  pre- 
sumed to  be  joint  It  follows  that  the  partial  payments  made  by  the 
several  companies  to  the  plaintiff  are  available  to  the  defendant 
(Snow  V.  Chandler,  34  Am.  Dec.  140),  and,  as  the  justice  had  found  that 
these  partial  payments  amounted  in  the  aggre^te  to  a  sum  which 
fully  paid  the  plaintiff  for  all  the  services  rendered  by  him,  the 
plea  of  payment  was  satisfactorily  established.  No  error  appear- 
ing in  the  record,  the  judgment  should  be  affirmed,  with  costs. 
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SOMMER  T.  BAVARIAN  STAR  BREWING  CO. 


(Common  Fleaa  of  New  York  City  and  County,  General  Term.  March,  ISM.) 

Laxdlobd  and  Tknaut — Ebtoppel  to  Dairy  Landlord's  Title. 

In  an  action  by  &  lessor  against  his  lessee  for  rent,  defendant  ts  pre- 
duded,  by  the  doctrine  of  estoppel  to  deny  landlord's  title,  from  contend- 
ing that  plaintiff  bad  only  a  dower  Interest  In  the  premises*  and  that  It 
was  not  sndi  aa  to  entitle  bar  to  me  for  rent 

Appeal  from  special  term. 

Action  by  Sebastian  Bommer,  as  administrator,  against  tlie  Ba- 
varian Star  Brewing  Company,  for  rent  From  a  judgment  of  the 
q)ecial  term  (26  K.  Y.  Supp.  865)  oyermling  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Affirmed. 

Argued  before  BISGHOFF,  PBYOB,  and  OIEGEKIOH,  JJ. 

George  H.  Yeamau,  for  appellant 
Jacob  F.  Miller,  for  respondent 

FBYOB,  J.  Hie  position  that  the  complaint  discloses  a  defect  of 
parties  la  manifestly  nntenable.  The  allegation  that  the  interests 
of  the  other  lessorB  had  been  transferred  to  the  defendant  left  but 
the  two  parties  in  contpoversy, — plaintiff  and  defendant  It  waa 
DO  more  necessary  to  join  the  transferrers  in  the  action  than  to 
unite  any  assignor  with  the  assignee  in  an  action  on  the  assigned 
claim.  Apparently^  all  the  parties  affected  are  before  the  court; 
and  that  is  enongl^  against  the  demnrrer.  Estoppel  out  of  the  way, 
we  are  of  opinion  that,  as  a  rait  for  rent  upon  a  demise  of  a  dower 
interest,  the  action  la  not  to  be  upheld.  Only  by  implication  does 
it  appear  by  the  complaint  that  plaintifTs  intestate  had  a  dower 
interest  in  the  premises;  thus,  that  th^  were  let  and  convened  ''sub- 
ject  to  the  dower  right  of  Diadema  Sommer."  Whether  her.  right 
was  inchoate  or  consummate  is  not  to  he  collected  from  the  plead- 
ings; and  if  inchoate,  only,  her  interest  was  incapable  of  assign- 
ment In  Insurance  Co.  v.  Shipman,  119  N.  Y.  324,  24  E.  177; 
Pope  T.  Mead,  99  N.  Y.  201,  1  N.  E.  671;  and  Payne  v.  Becker,  87 
N.  Y.  153, — ^the  right  was  consummate.  But  here  it  is  not  apparent 
that  the  hosband  does  not  still  lire;  and,  if  so,  the  intestate  had 
nothing  to  demise.  Ex  yi  termini,  a  lease  imports  a  thing  let;  and 
a  sabjectmatter  susceptible  of  grant,  no  less  than  capable  parties, 
is  indispensable  to  a  demise.  1  Bouv.  Inst.  §  1780.  The  statement 
in  the  complaint  is  an  insufficient  allegation  of  interest  in  the  intes- 
tate. Clark  T,  Dillon,  97  N.  Y.  370;  Valentine  v.  Lunt,  115  N.  Y. 
496,  501,  22  N.  E.  209.  Nevertheless,  the  action  being  upon  a  lease 
under  seal,  with  a  covenant  for  quiet  enjoyment,  and  by  lessor 
against  lessee,  for  the  recovery  of  rent,  the  defendant  is  precluded, 
bv  the  familiar  estoppel,  from  challenging  plaintiffs  title.  Mayor, 
etc,  V.  Sonnebom,  113  N.  T.  423,  21  N.  E.  121;  McAdam,  Landl.  & 
T.  422.  As  the  action  may  be  maintained  for  some  rent,  the  demur- 
rer is  untenable.  The  question  of  the  proportion  of  rent  to  which 
the  intestate  was  entitled  is  not  now  for  determination.  Judgment 
affirmed,  with  costs.  Leave  to  plead  over  on  payment  of  costs. 
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GUNDUN  T.  HAMBUBG-AMBRIOAN  PACKET  CO. 


(Common  Pleas  of  New  Tork  Oltj  and  Oonnty,  Genmil  Term.   May  7*  180*.} 

1.  Triat/— Motion  to  Strike  Odt  Etidbnce. 

Where  an  aoaner  Is  in  part  not  responalve  to  the  question,  a  motion  to 

strike  out  must  be  limited  to  such  part. 

8.  Appeal— EviDEScB—DriCiBios  of  Qsnbkal  Tkrm  op  Citt  Codrt. 

A  judgment  of  affirmance  by  the  genaral  term  of  the  city  court  la  con- 
clusive on  the  court  of  common  pleas  respecting  the  weight  of  eridence^ 
8.  Same— Faildke  to  Ask  Direction  op  Verdict. 

Failure  of  a  party  to  request  the  direction  of  a  verdict  In  his  favor  Is  a 
concession  that  there  Is  a  sutBclent  conflict  of  evidence  to  require  submis- 
sion of  the  case  to  the  jury. 

4.  Bahb— General  Objection  to  Charge. 

A  general  objection  to  a  charge  which  is  objectionable  In  some  nspects*. 
but  not  In  aO,  does  not  present  any  question  tor  review. 

5,  Corpobations— Jurisdiction— Waiver  op  Objection. 

An  action  against  a  foreign  corporation  will  not  be  dismissed  on  the 
ground  that  plaintiff  Is  a  nonresident  (Code  Civ.  Proc  1 178U)  unless  the 
fact  of  nonresidence  is  first  proved  and  det^mined. 
0.  JtJDOMBNT— Res  Judicata. 

A  general  verdict,  and  judgment  theretm,  on  an  Issue  In  abatement,  Joined 
with  an  issue  In  bar,  bars  a  subsequent  litigation  on  the  ma^ts  betweea 
the  same  parties  of  the  Issue  in  bar. 

Appeal  from  city  court,  general  term. 

Action  by  Abey  Gundlin  against  Hambui^- American  Packet  Com- 
pany for  loss  of  baggage.  Defendant  was  conceded  to  be  a  foreign 
corporation,  and  plaintiif  claimed  to  be  a  resident  of  the  state  of 
New  York,  at  the  time  of  the  commencement  of  the  action.  Prom 
a  judgment  of  the  city  court  (26  N.  T.  Supp.  73)  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  defendant,  and  an  order  deny- 
ing a  motion  for  a  new  trial  on  the  minutes,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFP  and  PEYOB,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 
Everett  P.  Wheeler,  for  respondent 

BISCHOFF,  J.  No  error  appears  from  the  record  by  due  excep- 
tion for  which  we  may  reverae  the  judgment  on  the  merits.  Several 
exceptions  appear  to  rulings  on  the  admission  of  evidence  for  de- 
fendant. The  first  was  taken  to  the  denial  of  a  motion  by  plaintiff's- 
counsel  to  strike  out  the  witness'  answer  to  a  question  not  objected 
to.  It  was  within  the  discretion  of  the  court  to  deny  the  motion 
(Platner  v.  Platner,  78  N.  Y.  90),  and,  assuming  that  the  answer  was 
in  part  irresponsive  to  the  qnestion,  the  motion  to  strike  out  should 
have  been  limited  to  that  part  (McCabe  v.  Brayton,  38  N.  Y,  196;. 
People  V.  Beach,  87  N.  Y.  508,  512;  Tuomey  v.  O'Reilly,  3  Misc.  Eep. 
302,  30G,  22  N.  Y.  Snpp.  930).  In  the  case  of  the  remaining  excep- 
tion the  ground  of  objection  was  not  stated.  Gmikshank  v.  Gordon^ 
118  N.  Y.  178,  23  N.  E.  457;  Stouter  v.  RaUway  Co.,  127  N.  Y.  6G1, 
27  N.  E.  805.  The  judgment  of  affirmance  of  the  court  below  is  con- 
clusive upon  us  respecting  the  weight  of  the  evidence.  Arnstein  v. 
Haulenbeek  (Com.  PI.  X.  Y.)  11  N.  Y.  Supp.  701;  Smith  v.  Piyor 
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<Gom.  PI.  N.  Y.)  9  N.  T.  Supp.  636;  Rowe  t.  Comley,  11  Daly,  318. 
Plaintiff  muet  be  deemed  to  have  conceded  that  there  was  a  suffi- 
cient conflict  of  evidence  to  require  the  jnry^B  determination  of  the 
facts,  because  he  did  not  ask  to  hare  a  rerdict  directed  in  his  iavor 
<Barrett  v.  Railroad  CJo.,  45  N,  Y.  628;  Paige  t.  Chedsey,  4  Misc.  Eep. 
183,  23  N.  Y.  Supp.  879;  Myers  t.  Ck)hn,  4  Misc.  Rep.  185,  23  N.  Y. 
Supp.  996);  and,  without  an  exception  to  tl)«  denial  of  such  a  re- 
queirt,  it  u  not  within  our  province  to  inquire  whether  there  was 
sufficient  evidence  to  sustain  the  verdict,  or  whether  the  verdict  was 
without,  or  <K>ntrary  to,  the  evidence  (Schwinger  v.  Raymond,  105 
N.  Y.  648,  11  N.  E.  952;  Smith  v.  Pryor  [Com.  PI.  N.  Y.]  9  N.  Y. 
Supp.  636).  On  appeal  to  this  court  from  the  city  court  of  New 
York,  an  order  denying  a  motion  for  a  new  trial  brings  up  for  re- 
view such  questions  of  law  only  as  are  presented  by  due  exception 
tukeu  upon  the  trial  (Schwinger  v.  Baymond,  105  N.  Y.  648, 11  K.  E. 
952);  and  an  exception  to  the  denial  of  a  motion  to  set  the  verdict 
aside,  and  for  a  new  trial,  is  not  one  taken  upon,  but  after,  the  trial 
(Code  Giv.  Free.  §§  992, 995, 996).-  Such  an  exception  cannot  therefore 
avail  on  appeal.  Matthews  v.  Meyberg,  63  N.  Y.  666;  Boos  v.  In- 
anrance  CJo.,  64  N.  Y.  236;  Grier  v.  Hazard  (Com.  PI.  N.  Y.)  14  N.  Y. 
Supp.  784;  Carroll  v.  CShea,  2  Misc.  Rep.  437,  21  N.  Y.  Supp.  956; 
Ueyers  v.  Cohn,  4  Misc.  Rep.  185,  23  N.  Y.  Supp.  996.  One  other  ex- 
ception remains  to  the  cha^e,  which  we  proceed  to  notice  specially. 

The  action  was  brought  to  recover  damages  for  the  loss  of  bag- 
Ifage  belonging  to  a  passenger,  which  defendant,  a  foreign  corpora- 
tion, was  aUe^  to  have  received  on  board  its  steamship  Polynesia 
for  transportation  from  Stettin,  Germany,  and  which  it  failed  to  de- 
liver on  arrival  of  the  steamship  at  its  place  of  destination  in  this 
country.  ,  On  the  trial  it  was  contended,  on  defendant's  behalf,  that 
plaintiff  was  not,  when  the  action  was  commenced,  a  resident  of 
the  state  of  New  Yorlc,  and  the  fact  appeared  by  fair  inference  from 
plaintifiTs  deposition,  taken  under  a  commission.  Counsel  for  de- 
fendant therefore  urged  that  the  court  was  without  jurisdiction 
to  determine  the  rii^ts  of  Ihe  litigants.  Plaintiffs  counsel  there* 
upon,  as  a  witness  in  his  dient^s  behalf,  testified  to  the  fact  of  the 
latter's  residence  in  the  city  of  New  York  at  the  time  of  the  com- 
mencement of  the  action.  On  the  question  of  plaintiff's  nonresi- 
dence,  as  well  as  that  the  baggage  was  lost  through  defendant's 
neglect,  there  ensued  a  conflict  of  evidence,  and,  upon  the  submis- 
sion of  the  case,  the  trial  justice  charged  tie  jury  as  follows:  "It 
is  for  you  to  determine  whether  the  plaintiff  in  this  action  was  a 
nonresident  of  this  city  when  tliis  action  was  commenced  (February 
15,  1892),  as  it  seems  to  be.  If  you  find  he  was  not  such  a  resident, 
your  verdict  will  be  for  defendant.  Should  you  conclude  he  was 
a  resident,  your  verdict  will  be  in  favor  of  the  plaintiff,  and  that 
will  bring  you  to  the  other  disputed  qurations  of  fact  in  the  case." 
To  this  charge  plaintifTs  counsel  ^cepted  generally,  to  wit,  to  all 
that  part  of  the  charge  relating  to  plaintifFs  evidence.  The  vice  of 
the  exception  is  apparent.  It  is  incumbent  upon  counsel  for  the  ex- 
cepting party  to  point  out  the  specific  part  of  the  charge  to  which 
he  intends  to  object,  so  that  the  error,  if  any,  may  be  obviated.  It 
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therefore,  a  charge,  excepted  to  generally,  is  objectionable  in  some 
respects,  but  unobjectionable  in  others,  the  exception  does  not  pre- 
sent error.  Stone  v.  Transportation  Co.,  38  N.  Y.  240;  Jones  t.  Os- 
good, 6  N.  T.  233;  CaldweU  v.  Murphy,  11  N.  Y.  416;  Walsh  v.  Kel- 
ly, 40  N.  Y.  556;  Groat  v.  GUe>  51  K.  Y.  431,  442;  Hunt  v.  Maybee, 
7  N.  Y.  266;  Haggart  v.  Morgan,  5  N.  Y.  422;  Oldfteld  v.  Railroad 
Co.,  14  N.  Y.  310,  315;  McGinley  v.  Insurance  Co.,  77  N.  Y.  495. 
Upon  the  conflict  of  evidence  it  was  the  province  of  the  jury  to  de- 
termine whether  or  not  plaintifF  was  a  nonresident  at  the  time  of  the 
commencement  of  the  action;  and  having  determined  that  plain- 
tiff was  not  a  nonresident,  and  that  the  loss  of  his  baggage  was  oc- 
casioned through  defendant's  fault,  it  was  the  jury's  duty  to  return 
a  verdict  for  plaintiff.  In  these  two  last-mentioned  respects,  there- 
fore, the  charge  of  the  trial  justice  was  not  justly  open  to  adverse 
criticism.  Hence,  for  the  reason  already  stated,  the  exception  taken 
la  not  available  to  show  that  the  justice  erred,  because  the  chaise 
in  effect  determined  that  the  cause  of  action  did  not  arise  witliin 
this  state,  as  plaintiff's  counsel  now  contend  It  did.  In  this  connec- 
tion it  may  not  be  amiss  to  call  counsel's  attention  to  a  grievous 
error  on  his  part  We  observe  that  he  refers  to  Exhibit  A,  which 
is  in  the  German  language  and  attached  to  plaintiff's  deposition, 
and  of  which  there  appears  no  translation  in  the  record,  as  the  pas- 
sage contract  between  plaintiff  and  defendant,  by  the  terms  of 
which,  it  is  claimed,  defendant  undertook  to  convey  plaintiff  and 
to  transport  his  baggage,  from  Stettin  to  New  York.  This  instm- 
ment,  howereri  does  not  purport  to  have  been  made  on  defendant's 
behalf,  and  on  its  face  appears  to  be  no  more  than  a  contract  by  one 

B.  Munger  with  plaintiff,  wherein  the  former  is  described  to  be 
an  emigrant  forwarding  agent,  accredited  as  such  by  the  local  au- 
thorities at  Stettin,  and  whereby  he  undertook  to  secure  plaintiff's 
conveyance,  and  the  transportation  of  the  latter's  baggage,  from 
Stettin  to  New  York  by  the  steamship  Polynesia.  Monger's  relation 
to  defendant  is  nowhere  defined  in  the  instrument,  neither  does  the 
record  elsewhere  inform  ns  in  that  respect.  For  anght  which  ap- 
pears, the  contract  involves  ovUj  a  personal  enterprise  on  Mungei^s 
part  No  contract  on  plaintiifs  part  with  defendant  appears  to 
have  been  made  in  this  state,  and  the  fact  that  plaintiff  embarked 
upon  defendant's  steamship  at  Stettin  will,  at  most,  sustain  an  in- 
ference that  defendant's  contract  with  plaintiff  for  conveyance  to 
this  country  was  made  at  Stettin.  From  unchallenged  evidence,  it 
appears  that  the  destination  of  the  steamediip  was  Hoboken,  N.  J., 
and  from  that  fact  we  can  only  infer  tliat  the  place  of  destination 
was  the  place  intended  for  deliveiy  of  the  baggage  which  defendant 
had  assumed  to  transport  In  the  abstract,  we  agree  with  plain- 
tiffs counsel  that  a  contract  is  broken  by  failure  to  perform  it  at  the 
place  where,  by  its  terms,  the  contract  was  to  be  performed,  and 
that  the  cause  of  action  arises  when  and  where  the  breach  occurs. 
Perry  v.  Transfer  Co.  (Com.  PL  N.  Y.)  19  N.  Y.  Supp.  239,  28  Abb.  N. 

C.  430,  and  note;  Bank  v,  Lacombe,  84  N.  Y.  367;  Burckle  t,  Eck- 
hart,  3  N.  Y.  132;  Toronto  Gen.  Trust  Co.  v.  Chicago,  B.  &  Q.  B.  Co., 
32  Hnn,  190;  President,  etc.,  of  Bank  of  Commerce  v.  Butiand  & 
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W.  R.  Co.,  10  How.  Pr.  1;  Pom.  Rem.  &  Rem.  Rights,  §§  452,  454, 
518,  520.  Upon  the  evidence,  however,  these  propositions  lead  to 
the  conclusion  that  the  canse  of  action  aaed  upon  arose  in  New 
Jersey. 

Counsel  for  appellant,  however^  farther  assails  the  judgment  ap- 
pealed from  upon  the  ground  that  in  so  far  as  the  chaise  directed 
the  jury  to  And  for  the  dirfendan^  if  they  beHeved  plaintiff  to  have 
been  a  nonresident  at  the  time  of  the  commencement  of  the  atition^ 
it  involved  an  assumption  of  excessive  jurisdiction  on  the  part  of 
the  trial  court,  because  it  was  incumbent  upon  the  court,  when  the 
fact  of  plaintiff's  nonresidence  was  ascertained,  to  decline  to  ad- 
judge the  rights  of  the  litigants,  and  to  dismiss  the  action;  and 
that  therefore  the  verdict  for  defendant,  as  well  as  the  judgment 
rendered  thereon,  are  coram  non  jndlce  and  void.  It  is  conceded 
ttiat  the  verdict  and  judgment  would  have  the  effect  claimed  if  the 
fact  of  plaintifPs  mmresidence  appeared  affirmatively  from  the  rec- 
ord. Section  1780  of  the  Code  of  Civil  Procedure  inhibits  th& 
courts  of  this  state  from  maintaining  an  action  by  a  nonresident  or 
foreign  corporation  against  a  foreign  corporaftion,  except  when  the 
action  is  brought  to  recover  damages  for  the  breach  of  a  contract 
made  within  this  state,  or  rdates  to  property  within  this  state 
when  the  contract  was  made,  or  is  to  recover  real  property  or  a 
chattel  within  this  state,  or  the  cause  of  action  arose  therein,  l^ese 
inhibitory  provisions  operate  to  limit  the  jurisdiction  of  the  courts 
with  respect  to  the  subject-matter  of  the  litigation,  and  when,  there- 
fore, in  an  action  against  a  foreign  corporation  the  status  of  the 
plaintiff  as  a  foreign  corporation  or  nonresident  is  conceded  or  other- 
wise ascertained,  and  the  case  does  not  present  one  of  the  excep- 
tions above  mentioned,  the  courts  of  this  state  cannot  proceed  to 
adjudge  the  rights  of  the  litigants,  but  must  dismiss  the  action. 
Perry  v.  Transfer  Co.  (Com.  PL  N.  Y.)  19  N.  Y.  Supp.  239;  Robinson 
V.  Navigation  Co.,  112  N.  T.  31S,  19  N.  E.  625;  Davidsburgh  v.  In- 
surance Co.,  90  N.  T.  526.  As  jurisdiction  of  the  subject-matter 
cannot  be  conferred  by  consent  ot  the  litigants,  so  it  cannot  be  con- 
ferred by  their  omission  to  object  to  the  exercise  of  jurisdiction; 
nor  are  the  parties  estopped  from  disputing  the  validity  of  the  judg- 
ment for  want  of  jurisdiction  of  the  subject-matter  of  the  action  at 
anytime  Wilmore  v.  Mack,  96  N.  Y.  512,  519 ;  McMahon  v.  Rauhr,. 
47  N.  Y.  67.  No  exception  is  required,  and  the  objection  that  the 
judgment  was  in  excess  of  the  power  of  the  court  to  render  It  is- 
available  on  appeal,  though  made  for  the  first  time.  Cook  v.  Whip- 
ple^ 55  K.  T.  150, 167;  Fiester  v.  Bhepaid,  92  Y.  261;  In  re  Lar- 
son, 96  K.  Y.  3S1.  Every  intendment,  however,  is  in  favor  of  the 
validity  of  a  judgment,  if  regular  on  its  face,  and  the  burden  of  es- 
tablishing  a  want  of  jurisdiction  is  upon  him  who  asserts  it  (Fergu- 
son V.  Crawford,  86  N.  Y.  610);  and,  IE  the  court  which  rendered  the 
judgment  had  jurisdiction  generally  of  actions  involving  a  like  sub- 
ject-matter, the  presumption  is  that  it  had  jurisdiction  in  the  par^ 
ticolar  cas^  unless  the  facts  which  limit  the  exercise  of  jurisdic- 
tion in  prescribed  cases  affirmatively  appear.    "If  the  petitioner 
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states  snch  a  case  !n  Ms  petition  that,  on  demurrer,  the  court  would 
render  judgment  in  his  favor,  it  is  an  nndoubted  case  of  jnrisdic- 
tion."  IT.  S.  v.  Arredondo,  6  Pet  709;  Galpin  v.  Page,  18  Wall 
350;  Davis  v,  Packard,  6  Wend.  327,  332;  People  v.  liscomb,  60 
N.  Y.  559.  The  case  at  bar  Is  to  be  distinguished  from  cases  where 
the  existence  of  certain  facts  must  appear  to  sustain  jurisdiction. 
Fischer  t.  Langbein,  103  Y.  84,  8  K.  E.  251.  Here  the  existence 
of  a  certain  fact — nonresidence  of  the  fdaintlfl — ^Is  required  to  oust 
the  court  ot  jurisdiction.  The  existence  of  snch  a  fact  will  not  be 
presumed.  To  authorize  a  dismissal  of  the  action,  therefore,  under 
the  provisions  of  section  1780  of  the  Code  of  Civil  Procedure,  for 
want  of  jurisdiction  because  of  the  nonresidence  of  the  plaintiff,  the 
fact  of  his  nonresidence  must  be  first  proved  and  determined.  Les- 
lie V.  Lorillard,  18  Wkly.  Dig.  288;  Gumey  v.  Hallway  Co.  (Sup.)  13 
K.  Y.  Supp.  645.  No  snch  determination  was  had  In  the  case  un- 
der consideration.  How,  then,  may  we  say  that  the  court  below  waa 
without  jurisdiction  because  plaintiff  was  a  nonresident  of  this  state 
when  the  action  was  commenced?  It  is  the  province  of  the  trial 
court,  not  of  the  appellate  court,  to  determine  the  facts  upon  a  con- 
flict of  evidence  (Purchase  r.  Matteson,  25  N.  Y.  211;  Whitehead 
V.  Kennedy,  69  N.  Y.  462;  Cuff  v.  Doriand,  57  N.  Y.  560;  RUey  v. 
Black,  1  Misc.  Rep.  292,  20  N.  Y.  Supp.  693;  Coe  v.  Raymond,  89 
Y.  612);  and,  if  jurisdiction  be  dependent  upon  the  existence  or 
nonezlBtence  of  certain  facts,  the  trial  court  has  power  to  determine 
the  facts  upon  the  evidence  (Roderigas  t.  Institution,  68  N.  Y.  460, 
464).  Upon  a  jury  trial,  unless  the  contrary  appears,  it  must  be  as- 
sumed timt  the  juiy  fbund  all  the  essential  facts  of  which  there  was 
sufficient  evidence  consistraitly  with  the  verdict  Sutter  t.  Vander- 
veer,  122  Y.  652,  26  N.  E.  907.  Thus,  upon  the  issue  respecting 
the  fact  of  jdaintifl's  nonresidence,  the  record  presents  an  afflima- 
tive  finding  to  the  effect  that  plaintiff  was  not  a  nonresident,  and 
thereby  the  jurisdiction  of  the  trial  court  to  render  judgment  <hi  the 
merits  for  defendant  is  sustained. 

We  do  not  fail  to  notice  the  criticism  that  the  manner  in  which 
the  issues  were  submitted  to  tiie  jury,  and  the  determination  of 
those  issues  by  a  general  venllct,  renders  it  impossible  to  say  that 
the  jury  did  not  find  for  defendant  because  of  ^e  fact  of  plaintiffs 
nonresidence  at  the  time  of  the  commencement  of  the  action,  and 
that  the  verdict  for  defendant,  and  judgment  in  its  favor  thereon, 
if  permitted  to  stand,  may  operate  to  preclude  plaintiff  from  again 
seeking  redress  for  the  same  cause  of  action  In  the  proper  fonun. 
Counsel's  apprehensions  concerning  the  conclnsiveness  of  the  ver- 
dict and  judgment  are  well  grounded.  A  general  verdict,  and  judg- 
ment thereon,  nym  an  Issue  in  abatement  jcAned  with  an  issne  ^ 
bar,  estops  the  party  against  whom  the  verdict  was  found,  and  the 
judgment  was  rendered,  from  again  litigating  the  merits  of  the 
same  issue  in  bar.  Sheldon  v.  Edwards,  36  K.  Y.  279.  At  c<»nmon 
law,  issues  in  abatement  were  required  to  be  tried  and  determined 
before  the  trial  of  issues  in  bar.  Under  the  Code  of  Civil  Procedure, 
however,  defenses  in  abatement  may  be  joined  with  defenses  in  bar, 
and  both  must  be  determined  together  at  one  and  the  same  trial. 
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Fom.  Bern.  &  Rem.  Bights,  §  721.  If  conoBel  desired  to  aroid  the 
effect  of  a  general  verdict  for  defendant  upon  plaintiflFs  rights,  he 
should  have  asked  the  trial  court  to  direct  a  special  finding  by  the 
jury  on  the  issue  respecting  the  fact  of  plaintiff's  nonresidence.  If 
such  a  direction  had  been  refused,  an  exception  thereto  would  have 
presented  error  which  it  would  have  been  our  province  to  correct. 
If  it  had  been  granted,  and  the  jury  had  found  for  defendant  on  the 
issue  in  abfttementf  the  court  would  have  beeu  enabled  to  render 
the  proper  judgment  for  dismissal  of  the  action  for  want  of  juris- 
diction, and  thus  plaintiff  would  not  have  been  precluded  from  again 
litigating  the  merits  of  his  cause  of  action.  Sweet  v.  Tuttle,  14  N. 
Y.  405;  Gardner  v.  Qark,  21  N.  Y.  399;  Coe  v.  Raymond,  89  N.  Y. 
612;  Pom.  Rem.  &  Rem.  Rights,  §  721.  As  the  record  is  presented 
to  us,  we  moBt,  as  already  stated,  assume  that  the  jury  fcJund  for 
defendant  on  the  merits,  and  for  plaintiff  that  he  was  a  resident,  as 
he  contended.  The  judgment  of  the  general  and  trial  terms  of  the 
court  b^w  most  be  affirmed,  with  costs. 


(8  Misc.  Rep.  213.) 

LECHOWITZBB  v.  HAMBURG-AMBETOAN  PACKET  CO. 
(Conunon  Pleu  of  New  York  City  and  G<nmtr>  General  Twm.   May  7,  iSM.) 

L  Cakbtkrs — LncTTATiON  or  Ltabiutt — Assekt  bt  Passenoeh. 

An  assent  by  a  passenger  to  a  limitation  of  the  carrier's  liability  will 
not  be  implied  when  sac^  limitation  is  communicated  to  the  passenger, 
tor  the  first  time,  after  be  has  paid  his  fare,  and  is  In  a  situation,  hy  the 
act  of  tbe  carrier,  which  does  not  admit  of  his  declining  the  conveyance 
and  redalmlne  Us  baggage. 

9.  Savb— CoKBUHHATiON  or  Cohtkact. 

The  contract  of  carriage  is  consummated  when  the  passenger  pays,  and 
the  carrier  accepts,  the  fare.  If  no  special  agreement  be  then  made,  tbe 
conditions  of  carriage  are  prescribed  by  law;  and  any  subsequent  assmt 
by  the  passenger,  without  a  separate  consideration,  to  a  limitation  of  the 
carrier's  liability,  is  nudum  pactum,  and  void. 

L  Costractb — Consideration— Mutual  Pbomises. 

A  promise  to  do  what  one  te  already  bound  by  contract  to  do  Is  no  <»>nsld- 
eration  for  a  counter  engagement. 

{Syllabus  by  tbe  Court) 
Appeal  from  ci^  court,  general  term. 

Action  by  (Thalm  Iiechowitzer  against  the  Hamburg- American 
Packet  Company.  Prom  a  judgment  of  the  city  court  (27  N.  Y, 
Supp.  140)  affirming  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Argoed  before  DALY,  0.  J.,  and  BISOHOFF  and  PRYOR,  JJ. 

Everett  P.  Wheeler,  for  appellant. 
NidiolaB  Aleinikoff,  for  respondent. 

PBTOR,  J.  A  Judgment  for  the  plaintiff  in  an  action  for  loss 
of  ba^age  against  an  ocean  carrier  is  challenged  on  appeal  for 
alleged  errors  of  the  court  in  the  charge,  in  the  refusal  to  dismiss 
the  complaint,  and  in  the  exclusion  of  evidence. 

L  It  is  insisted  that  the  action  miscarried  for  failure  of  proof  that 
v.28N.Y.s.no.6— 87 
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the  contract  of  transportation  was  by  the  defendant  company,  but, 
if  so,  then  because  no  evidence  was  adduced  of  negligence  on  the 
part  of  the  defendant.  Defendant's  contention — urged,  however, 
obliquely  rather  than  explicitly — is  that  the  steamer  Sorrento,  on 
which  plaintiff  became  a  passenger,  was  of  the  Union  Line,  and 
not  in  the  service  of  the  defendant  company.  But  the  evidence  for 
plaintiff  was  ample  to  justify  the  conclusion  that  the  Sorrento  was 
in  the  employ  of  the  defendant,  either  alone  or  in  association  with 
the  other  company,  or  else  that  at  all  events  the  defendant  had  en- 
gaged for  the  carriage  of  the  plaintiff,  no  matter  by  whose  steamer. 
And  how,  upon  this  point,  did  the  defendant  meet  the  plaintiff's 
proof?  By  the  statement  of  its  clerk  (its  solitary  witness)  that  "the 
Sorrento  is  not  one  of  those  vessels  that  belong  to  the  defendant 
company  only," — a  plain  intimation  that  the  defendant  had  an  in- 
terest in  the  Sorrento,  and  an  equally  distinct  implication  that, 
thou^  the  Sorrento  did  not  '*belong"  to  the  defendant,  yet  neverthe- 
1^  it  was  carrying  for  the  defendant  If  the  Sorrento  were  not 
in  the  service  of  the  defendant,  or  if  the  defendant  did  not  contract 
for  the  carriage  of  plaintiff,  clear  and  conclusive  pr*of  of  these  facts 
was  necessarily  within  the  power  of  the  defendant;  and  failure  to 
produce  such  proof  reinforced  plaintiff's  evidence  by  an  obvious 
and  persuasive  presumption.  Upon  evidence  susceptible  of  diverse 
inferences,  the  learned  trial  judge  instructed  the  jury  that  **if  you 
believe  the  steamer  which  carried  this  baggage  was  not  the  property 
of  the  defendant,  and  that  the  defendant  had  no  connection  with  it, 
the  plaintiff  cannot  recover."  On  the  issue  so  presented,  the  jury 
found  for  the  plaintiff  and  we  are  concluded  by  tiieir  verdict.  Sim- 
ilarly, on  the  question  of  defendant's  negligence,  we  are  satisfied 
that  the  evidence  is  sufiBcient  to  sustain  the  fact  But,  though  other- 
wise, the  liability  of  the  defendant  still  remains;  for  the  obligation 
of  a  common  carrier  by  sea  is  as  insurer  against  all  casualti^  except 
by  act  of  God  or  the  public  enemy  (2  Kent,  Comm.  599,  600;  Wheeler 
V.  Navigation  Co.,  125  N.  Y.  155, 160,  26  N.  E.  248),  and  "the  burden 
of  showing  delivery  of  baggage  to  the  passenger  is  upon  the  defend- 
ant" (Matteson  v.  Bailroad  Co.,  76  N.  Y.  381;  Tarbell  v.  Shipping 
Co.,  110  N.  Y.  170, 17  N.  E.  721;  Isaacson  v.  Railroad  Co.,  94  N.  Y. 
278).  Immediately  on  landing,  and  persistently  afterwards,  the 
plaintiff  demanded  delivery  of  his  baggage,  but  without  effect  The 
responsibility  of  the  defendant  is  clear  and  incontestable.  It  was 
not  error,  therefore,  to  deny  a  dismissal  of  the  complaint. 

2.  It  is  urged,  furthermore,  that  the  learned  trial  judge  erred 
in  excluding  evidence  that  the  Sorrento  was  not  the  property  of  the 
defendant.  That  may  be,  and  yet  the  steamer  might  have  been 
in  the  service  of  the  defendant,  and  the  identical  vessel  on  which 
it  undertook  to  carry  the  plaintiff.  But  defendant's  objection  is 
avoided  by  a  still  more  decisive  answer,  namely,  that  the  evidence, 
the  supposed  rejection  of  which  is  the  subject  of  criticism,  was  re- 
ceived, and  from  the  very  witness  by  whom  it  was  offered,  who  said : 
**The  Sorrento  is  not  one  of  those  vessels  that  belong  to  the  de- 
fendant company  onlj.'' 
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3.  To  diminish  the  atnouot  of  recorery,  defendant  introduced  a 
ticket,  claimed  to  have  been  given  to  plaintiff,  containing  the  clause 
that  '*the  indemnity  for  lost  baggage  will  in  no  case  exceed  fifty  dol- 
lars." Upon  this  the  court  charged  that,  to  bind  the  plaintiff,  the 
provision  must  have  been  assented  to  by  him;  that  "the  mere  fact 
of  the  paper  not  having  been  read  to  him  would  not  exempt  him 
from  the  terms  of  the  contract;"  that  "if,  by  any  means,  he  assented 
to  its  terms,  he  would  be  bound  by  it  equally  aa  if  he  had  read  it." 
To  the  instmctioD  the  defendant  excepts;  but  we  are  of  opinion 
that,  if  not  correct,  it  is  at  least  as  favorable  to  defendant  aa  con- 
sists with  legal  principle.  The  paper  relied  on  as  limiting  defend- 
ant's liability  was  not  given  to  him  when  and  where  he  paid  for  his 
passage,  but  days  afterwards,  when  he  was  already  at  sea  on  the 
steamer,  and  powerless  to  repudiate  the  pretended  contract.  When 
a  party  has  no  freedom  to  reject  a  proposed  stipulation  because  then 
unable  to  reinstate  himself  (here  to  reclaim  his  baggage  and  de- 
cline the  carriage  by  the  defendant),  an  inference  of  his  assent  to 
the  stipulation  would  be  simply  preposterous.  His  proceeding  on 
the  voyage  and  suffering  his  baggage  to  remain  with  the  carriers 
were  compulsory,  and  can  therefore  imply  no  assent  to  terms  of 
transportation  then,  for  the  first  time,  communicated  to  him.  Smith 
V.  Brady,  17  N.  Y.  173,  187,  189.  Further  argument  in  support  of 
the  propraition  would  be  an  affront  to  common  sense;  a  judicial 
decision  In  negation  of  the  proposition  would  be  a  mockery  of 
justice. 

Though  altogether  unnecessary,  it  may  be  added  that  the  contract 
for  plaintifTs  carriage  was  conBmnmated  when  he  paid,  and  the 
defendant  accepted,  the  money  for  his  passage;  that,  no  terms  of 
conveyance  being  then  agreed,  the  law  prescribed  the  conditions  of 
plaintiff's  carriage;  and  that  his  aftsr  assent,  even  though  express, 
to  the  limitation  of  liability  claimed  by  defendant,  would  have  been 
nugatory,  because  without  consideration.  The  defendant  was  al- 
ready bound  to  carry  the  plaintiff,  and  an  agreement  to  do  what 
one  is  already  under  obligation  to  do  can  be  no  consideration  for  a 
counter  engagement.  Bish.  Cont  §  48;  Tilden  T.  Mayor,  etc,  56 
Barb.  340.  l^e  law,  no  less  than  the  justice,  of  the  case,  is  with  the 
plaintiff.   Judgment  affirmed,  with  costs.   All  concur. 


(S  Misc.  Rep.  211.) 

OELLERICH  T.  HAYES. 
(Comnum  Pleas  of  New  Ywk  City  and  Connty.  Genraal  Term.   May  7, 1804.) 

Uabteb  and  Servant — Dbfbctitk  Appliakces. 

A  master  is  not  answerable  to  a  servant  for  an  injury  from  an  tmsafe 
Implement  which,  upon  the  failure  of  tbe  master  to  provide  a  better,  the 
Berrant  substitutes  without  the  knowledge  or  authority  of  tbe  master. 

(Syllabus     the  Court) 

Appeal  from  trial  term. 

Action  by  Henry  Oellerich  against  George  A.  Hayes.  Plaintiff, 
vhile  in  the  service  of  defendant,  was  furnished  with  a  ladder 
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allied  to  be  insufficient  for  the  prosecution  of  his  employment.  He 
declined  to  use  the  ladder,  but  in  conjunction  with  his  coservants, 
and  without  defendant's  authority,  selected  an  insecure  and  unsafe 
substitute,  by  which  he  was  injured.  From  a  judgment  entered  on 
a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Reversed. 
Argued  before  DALY,  G.  J.,  and  BISCHOFF  and  PBYOB,  JJ. 

Alexander  T.  Goodwin,  for  appellant 
Dwight  S.  Mason,  for  respondent 

PRYOR,  J.  The  appellant  relies  exclusively  on  his  exceptions  to 
the  denials  of  his  motions  to  dismiss  the  complaint,  Ms  contention 
being  that  the  evideiKe  was  insufficient  to  authorize  a  verdict 
against  him.  The  plaintiff  was  the  servant  of  the  defendant,  and 
he  sustained  the  injury  from  an  insecure  implement  with  which  he 
was  working  in  the  prosecution  of  his  employment  The  point  we 
are  to  adjudge  is  whether  the  defendant  be  responsible  for  the  de- 
fective appliance  which  caused  the  plaintiff's  injury.  The  defend- 
ant furnished  the  ladder,  but  not  the  plank  necessary  to  its  use. 
That,  he  alleges,  custom  required  to  be  supplied  by  the  plasterer. 
But  this  custom  (of  which  it  is  not  apparent  that  the  plaintiff  had 
notice)  regulated  only  the  relations  between  the  def«idant  and 
the  plasterer,  and  was  inoperative  to  affect  the  defendant's  lia- 
bility to  the  plaintiff.  As  master  he  was  bound  to  his  servant  for 
the  security  of  the  ladder;  and  this  obligation  he  could  not  escape 
by  transfer  to  another.  Mann  v.  Canal  Co.,  91  N.  Y.  495,  500.  The 
insufficiency  of  the  ladder,  however,  as  furnished  by  the  defendant, 
was  not  the  proximate  cause  of  plaintiff's  injury,  for  he  declined  to 
use  it  as  left  incomplete  by  the  defendant.  In  conjunction  with 
others,  his  fellow  servants,  he  undertook  to  provide  a  substitute  for 
the  ladder,  and  his  injury  was  the  effect  of  the  insecurity  of  that 
substitute.  But  upon  no  principle,  and  by  no  authority,  can  a 
master  be  held  liable  to  a  servant  who,  refusing  the  use  of  an  defi- 
cient appliance  provided  by  the  master,  himself  chooses  to  sappl  v 
a  substitute  so  insecure  as  to  cause  the  injury  of  which  he  com- 
plains. True,  the  defendant  was  at  fault  in  not  furnishing  a  com- 
plete appliance;  but  he  never  authorized  the  plaintiff  to  use  the 
substitute  by  which  he  was  hurt  The  thing  that  occasioned  the 
plaintiff's  injury  was  of  his  own  adoption,  and  its  insecurity  tlie 
sole  cause  of  Ids  injury.  To  repeal  the  inference  of  defendant's 
responsibility,  it  is  enough  to  say  that  tlie  plaintiff  was  not  injured 
by  the  implement  he  provided,  but  by  an  appliance  which,  unknown 
to  him,  and  unsanctioned  by  him,  the  plaintiff  elected  to  employ. 
Not  only  was  no  act  of  the  defendant  a  proximate  cause  of  the  plain- 
tiff's injury,  but  the  injury  was  exclusively  the  effect  of  the  plain- 
tiff's own  act  The  so-called  "foreman"  was  not  appointed  to 
superintend  generally  the  execution  of  defendant's  contract  hut 
was  merely  leader  of  the  gang  engaged  on  a  particular  piece  of  work. 
He  and  his  colaborers  wei-e  feUow  serrants.  ConoUv  v.  Maurer 
(Com.  PL  N.  Y.)  26  N.  Y.  Supp.  IS.    Had  the  defendant  delegated 
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to  him  the  du^  of  selecting  or  providing  a  platform  for  the  use  of 
the  plaintiff,  the  foreman  would  have  represented  the  defendant  in 
the  performance  of  that  duty,  and  his  negligence  would  have  been 
the  defendant's  n^ligence.  Bat  upon  the  evidence  it  is  not  ap< 
parent  that  the  foreman  was  invested  with  any  authority  in  respect 
to  the  instrumentalities  of  work;  on  the  contrary,  the  defendant 
himself  supplied  and  designated  the  ladder  for  the  lathing.  That 
htdtler  the  foreman  rejected,  and  of  his  own  volition  selected  a 
dt'ftctive  substitute.  When  the  implement  provided  by  the  master 
was  found  unfit,  the  servants  were  absolved  from  the  obligation  of 
using  it;  but  they  were  not  authorized  to  adopt  another  of  inade- 
quate security,  and  then  charge  the  master  with  the  consequences 
of  their  own  improvident  action.  Benzing  v.  Steinway,  101  N.  Y. 
547,  6  N.  £.  449,  is  distinguishable  by  the  essential  circumstancea 
that  the  defendant  had  either  furnished  the  insufficient  appliance, 
or  else,  having  famished  none,  left  the  supply  of  one  to  the  discre- 
tion of  the  foreman.  It  is  material  to  remark,  further,  that  In  the 
case  at  bar  the  plaintiff  well  knew  the  condition  of  the  implement 
he  used,  for  he  participated  in  its  construction,  and  that  so  his 
injury  was  the  result  of  his  own  concurring  negligence.  Benzing 
r.  Steinway,  101  N.  Y.  551,  5  N.  E.  449 ;  Kranz  v.  Railway  Co.,  123 
N.  Y.  1,  5,  25  N.  E.  206.  Judgment  and  order  reversed,  and  new 
trial  awarded;  coats  to  abide  the  event    All  concur. 

iS  Misc.  Bep.  217.) 

RHvET  V.  WESTERN  TTXIOX  TEL.  CO. 
(Conimon  Plena  of  New  York  City  and  County,  General  Term.    May  7.  1894.) 

Teleoraph  Companies— Limitation  op  Liability. 

A  condition,  of  which  the  sender  of  a  messaye  has  notice,  llmltlnR  the  lia- 
bility of  a  telegraph  company  for  delay  In  dellvorins:  the  message  to  the 
Bum  paid  for  its  transmissioD.  constitutes  a  contract  between  the  parties; 
and,  in  the  absence  of  gross  negligence  or  willful  misconduct  on  the  part 
of  tile  company,  there  can  be  no  recovery  against  It  beyond  such  amount 

(Syllabns  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  James  Riley  against  the  Westem'TTnion  Telegraph  Com- 
pany for  damages  for  delay  in  transmitting  and  delivering  a  tele- 
graphic message.  From  an  order  of  the  city  court  (26  N.  T.  Supp. 
532)  reversing  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff, 
and  directing  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOPF  and  PEYOB,  JJ. 

L.  J.  Morrison,  for  appellant 

Bush  Taggart  and  David  D.  Duncan,  for  respondent. 

PBYOR,  J.  If  it  be  obvious  on  the  record  that  the  order  grant- 
ing a  new  trial  was  for  error  of  law  only,  our  jurisdiction  to  enter- 
tain the  appeal  is  unquestionable.  McEteere  v.  Little,  8  Daly,  167. 
On  the  back  of  the  blank  form  which  the  plaintiff  filled  up  with  Ma 
message  was  a  stipulation  that,  for  delay  in  delivering  it,  the  de- 
fendant ahould  be  liable  only  to  the  amount  paid  for  the  message. 
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Of  this  condition  of  the  defendant's  responsibility  the  plaintifF  had 
notice  when  he  dispatched  the  message.  His  contract,  therefore, 
was  that,  in  the  absence  of  gross  negligence  or  willful  misconduct 
on  the  part  of  the  company,  its  liability  should  be  only  for  the  STun 
paid  for  the  message.  Pearsall  t.  Telegraph  Co.,  124  N.  T.  256,  26 
N.  E.  534;  Kiley  T.  Telegraph  Co.,  109  N.  Y.  231,  16  N,  E.  75.  For 
that  sum  the  trial  court  was  rec(uested,  but  refused,  to  direct  a  ver^ 
diet,  and  was  requested,  but  refused,  to  charge  that  such  sum  was 
the  limit  of  the  defendant's  liability.  These  refusals  to  direct  and 
to  charge  constitute  the  specific  error  for  which  a  new  trial  was  or- 
dered by  the  general  term  of  the  court  below.  The  sam  paid  for 
the  message  was  25  cents;  the  amount  of  the  verdict  wajs  f 234.50. 
Manifestly,  we  have  but  to  inquire  whether  the  case  exhibits  evi- 
dence sufficient  in  law  to  authorize  a  finding  that  the  delay  in  the 
delivery  of  the  message  was  due  to  gross  negligence  or  willful  mis- 
conduct. If  there  was  such  evidence,  the  ruling  of  the  trial  court 
was  correct;  if  there  was  not  such  evidence,  the  ruling  was  error. 
Bearing  in  mind  the  now  settled  and  familiar  rule  that  a  scintilla 
of  evidence  is  not  enongh  to  uphold  a  verdict,  we  concur  with  the 
general  term  below  that  the  proof  was  altogether  inadequate  to  war- 
rant the  inference  that  the  delay  in  the  transmission  of  the  message 
was  the  eflfect  of  gross  negligence  or  willful  misconduct  The  rul- 
ing, therefore,  of  the  learned  trial  judge,  in  refusing  the  direction 
and  the  charge,  was  error, — was  error  in  law,  and  was  error  of  pal- 
pable prejudice  to  the  defendant.  The  order  must  be  affirmed,  and 
judgment  absolute  rendered  against  the  plaintiff  on  Ms  stipulation, 
with  costa    All  concur. 


(8  MlBc.  Bep.  210.) 

WAIJ>HEIM  V.  SONNENSTEAHIi. 

(Gommon  Pleas  ot  New  Twk  Olty  and  County,  Genoral  Term.   Hay  7,  ISM.) 

L  OuARAHTT— Acnoir  ON. 

To  maintain  an  action  on  a  suaranty,  the  plaintiff  muBt  prove  po^ 
formance  of  a  stipulated  condition  of  the  guarantor's  llabUlty. 
8.  Same— Pehforhaboe  of  ConDmoits— Waiver. 

A  waiver  of  performance  of  snch  condition  is  avoided  by  the  mlBrepreaen- 
tatlon  of  the  par^  claiming  the  benefit  of  the  waiver, 
(Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  Phillip  Waldheim  against  Abraham  Sonnenstrahl  on  a 
guaranty.  From  a  judgment  of  the  city  court  (27  N.  Y.  Supp.  1133) 
affirming  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  de- 
fendant appeals.  Beversed. 

Argued  before  DALY,  0.  J.,  and  BISCHOFP  and  FBYOR,  JJ. 

Hays  &  Greenbanm,  for  appellant 
Simpson  &  Werner,  for  respondent 

PRYOB,  J.  The  judgment  on  appeal  is  vitiated,  certainly/ by 
one  fatal  error.  The  action  being  upon  a  guaranty,  plaintiff  was 
under  obligation  to  show  performance  of  any  condition  of  defend- 
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ant's  liability,  and  this  though  the  condition  were  of  no  apparent 
benefit  to  the  guarantor.  Bams  r.  Barrow,  61  IS,  Y.  39,  42.  It 
was  an  express  term  of  the  contract  that  the  defendant  was  to  be 
notified  '^bj^  postal  card,  if  the  said  Ginns  [the  principal  debtor] 
does  not  pay  |5  each  week."  We  agree  with  the  general  term  be- 
low that  the  "testimony  certainly  shows  that  the  plaintiff  failed  to 
comply  with  this  covenant  in  the  guaranty;"  but  we  are  unable  to 
assent  to  the  position  on  which  the  court  bases  its  decision  against 
the  defendant,  namdy,  *'that  he  waived  tiiat  provision."  The  ad- 
mission of  liability  and  the  payment  by  the  defendant  proceeded 
on  the  assurance  of  plaintiff  that  the  principal  debtor  had  made 
no  default  in  the  weekly  installments,  and  surely  authority  is  not 
needed  for  the  proposition  that  a  waiver  is  avoided  by  the  mis- 
representation of  the  party  claiming  the  benefit  of  it  Blsh.  Cont 
§  799.  For  defect  of  proof  that  the  plaintiff  had  notified  defendant 
of  the  debtor's  default,  pursuant  to  the  condition  of  the  gaarant?', 
the  complaint  should  have  been  dismissed,  in  conformity  with  the 
appellant's  motion.  The  same  result  was  equally  inevitable  if 
we  regard  the  action  as  upon  an  account  stated,  for  tbe  misrepre- 
sentation of  the  plaintiff  was  as  effectual  in  avoiding  the  alleged 
adjustment  of  the  account  as  the  waiver. 

As  to  the  exceptions  to  evidence — first,  the  receipts  by  the  debtor, 
in  connection  with  the  other  facts,  were  competent  and  sufQcient 
evidence  of  the  delivery  of  the  goods ;  and,  secondly,  the  letters  from 
the  plaintiff  to  defendant,  being  rather  in  the  nature  of  a  demand 
for  the  debt  than  an  ex  parte  version  of  the  transaction  by  plaintiff, 
are  hardly  within  the  principle  of  Learned  v.  Tillotson,  97  N.  T. 
1,  and  Bank  v.  Delafield,  126  K  Y.  410,  27  K.  E.  797.  Judgment 
reversed,  and  new  trial  ordered;  costs  to  abide  event    All  concur. 


(7  Misc.  BepL  619.) 

m  re  mOARD'S  EffTATB. 
In  re  EWEN. 
(Sorrognte's  GoDrt.  Kings  County.   Uorcb.  1894.) 

WULB— VALroiTT— PeRPBTDITIM. 

Testator  beqneatbed  to  each  of  three  legatees  the  Income  on  $3,000,  and 
{HTOTided  that  on  the  death  of  either,  leaving  children,  the  principal  should 
go  to  such  children,  but,  on  the  death  of  either  without  children,  the  In- 
come of  his  share  was  to  go  to  the  survivors,  the  principal  to  be  raserred 
to  the  children  that  might  survive  all  three.  Ildd,  that  the  trust  for  the 
benefit  of  the  three  legatees  and  their  children,  If  any,  was  separable 
from  the  limitation  over  on  the  contingency  of  the  deatli  of  any  one  of 
them  without  children,  and  to  that  extent  was  valid,  Uumgta  the  limita- 
tion over  violated  the  statute  against  perpetuities. 

Judicial  settlement  of  the  accounts  of  Austin  D.  Ewen,  as  sole 
surviving  executor  of  George  Bicard,  deceased. 

Wm.  T.  Graff,  for  the  executor. 

T.  Henry  Dewey,  for  Edward  F.  Bandolph  and  others. 

William  J.  Garr  and  Edward  M.  Basset^  special  guardians. 
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ABBOTT,  a  George  Bicard  died  on  the  7th  day  of  January,  ISSl. 
He  left  a  last  will  and  testament,  which  was  admitted  to  probate 
on  the  9th  day  of  February,  1881.  By  his  last  will  and  testament, 
he  made  provision  for  various  nephews  and  nieces,  of  which  he  left 
a  large  number  surviving  him.  Among  the  provisions  of  his  will 
were  the  f<dlowing: 

"Fourth.  I  give  and  bequeath  unto  Mary  Catharine  Johnson,  Edward  P. 
Randolph,  and  Elizabeth  Boose,  children  of  my  sister  Mary  A^es  Van  Natne, 
the  annual  income  or  profit  of  and  upon  the  sum  of  tliree  thousand  dollars 
each.  On  the  death  of  either  leaving  a  child  or  children,  then  the  sum  of  three 
thousand  dollars  shall  go  to  such  child  or  children.  On  the  death  of  either, 
leaving  no  child  or  children,  then  the  income  or  profit  shall  go  to  the  survivor 
or  survivors,  and  the  principal  shall  be  reserved  to  the  child  or  children  that 
may  survive  all  three.  If  all  three  die,  leaving  no  child  or  children,  then  the 
principal  shall  be  converted  back  Into,  and  remain  with,  my  estate.  «  «  * 
Twelfth.  I  give  and  bequeath  unto  my  four  nieces  and  two  nephews,  to  wit, 
Jfaria  Theresa  Berrian,  Mary  Agnes  Allen,  Abby  Louisa  Ewen,  Elizabeth  Ma- 
tilda Lanioreaux,  George  Rlcard  Connor,  and  John  Ricard  Connor,  the  net 
Income  of  all  my  estate,  both  real  and  personal,  excepting,  however,  and  sub- 
ject to  such  as  Is  herein  otherwise  given  and  bequeathed,  to  be  divided  equally 
between  them,  share  and  share  alike,  for  and  during  their  natural  lives.  My 
executors  hereinafter  named  shall  take  charge  and  control  of  my  said  estate, 
odlect  and  receive  the  rents.  Income,  and  profits  thereof,  pay  all  taxes,  assess- 
ments, and  KEpenses, -and  divide  tSie  net  proceeds,  the  one  equal  slxtli  part 
thweof  to  and  for  each  of  my  aforementioned  nieces  and  nephews,  to  wit, 
Maria  Theresa  Berrian,  Mary  Agnes  Allen,  Abby  Louisa  Ewen,  Elizabeth  Ma* 
tllda  Ijamoreaux,  George  Ricard  Connor,  and  John  Ricard  Connor,  share  and 
share  alllce;  the  same  to  be  paid  annually,  or  as  much  oftoner  as  my  said  a- 
ecntors  may  deem  proper.  Thirteenth.  In  case  of  the  death  of  either  of  my 
said  four  nieces,  then  I  give,  devise,  and  bequeath  the  one  equal  sixth  part  of 
aU  my  said  estate,  real  and  personal,  to  the  children  of  such  nlecj  whD  may  sur^ 
Vive  her,  and  to  the  heirs  of  such  of  hex  children  as  may  have  died  before  her. 
Fonrteenth.  In  case  of  the  death  of  either  of  my  said  two  nephews,  leaving  a 
widow,  the  mother  of  his  ctUld  or  dilldren,  then  the  one  eqnal  sixth  part  of 
such  net  income  theretofore  paid  to  him  shall  thereafter  be  paid  to  such  widow 
for  and  during  her  natmral  life;  provided,  however,  that,  in  the  event  of  her 
remarrying,  thence  and  from  thenceforth  such  life  estate  and  income  shall 
cease.  Fifteenth.  On  the  death  of  either  of  my  said  two  nephews  leaving  no 
widow,  the  mother  of  his  child  or  children  (or  leaving  such  widow,  then  on  her 
doath  or  remarrying),  then  I  give,  devise,  and  bequeath  the  one  equal  sixth 
part  of  all  my  sold  estate,  real  and  peraonal,  to  the  children  of  such  nephew 
T^ho  may  survive  him,  and  to  Hie  heirs  of  such  of  his  children  as  may  have 
died  before  htm.  Sixteenth.  For  the  purpose  of  carrying  out  the  provisions  of 
this  will,  and  making  an  equal  division  as  aforesaid,  my  executors  are  hereby 
authorized  and  empowered  to  sell  my  said  real  estate^  or  any  iiart  thereat,  and 
also  my  personal  estate,  or  any  port  tiiereof,  whenever,  In  their  opinion,  the 
same  may  be  necessary  and  proper." 

The  above-quoted  clauses  are  the  only  ones  which  require  con- 
struction  in  this  proceeding.  The  clauses  *of  the  will  numbered  12, 
13,  14,  16,  and  16,  constitute  substantially  a  single  clause,  and  are 
to  be  construed  together.  Taken  by  themselves,  they  present  no 
difficulty  in  their  interpretation.  The  effect  of  the  dispositions  con- 
tained in  these  clauses  is:  (1)  To  exclude  all  property  previoosly 
attempted  to  be  disposed  of.  (2)  To  divide  the  property  into  six 
equal  part&  (3)  To  pay  the  income  of  one  such  equal  share  to  each 
of  the  nephews  and  nieces  named  for  life.  As  to  the  shares  of  the 
nephews,  to  pay  the  income  to  their  respectlre  snrriving  widows, 
if  any,— mothers  of  their  children.  (4)  To  pay  the  capital  of  the 
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respectiTe  shares  to  the  children  and  descendants  of  the  nephews 
and  nieces,  respectively,  per  stirpes.  (5)  If  no  children  surrire  the 
nepbew  or  niece,  or  widow  of  a  nepjiew,  then,  as  to  tlie  capital  of 
such  one-sixth  share  set  apart  for  the  benefit  of  such  nephew  or 
niece,  no  disposition  has  been  made  by  the  testator,  and  the  same 
passes  to  the  next  of  kin  and  heirs  at  law  of  the  testator.  The 
fourth  clause  of  testator's  will,  above  quoted,  bears  no  particular 
relation  to  the  other  portions  of  the  will,  and  may  be  interpreted , 
as  though  the  property  disposed  of  by  it  constitnted  the  entire  es- 
tate of  the  testator.  It  is  ti*ue  that  as  to  each  sum  of  |3,000  upon 
a  certain  contingency  contained  in  this  clause,  namely,  the  death 
of  Mary,  Edward,  or  Elizabeth,  leaving  no  child  or  children,  the 
disposition  has  the  effect  to  suspend  the  absolute  ownersliip  of  at 
least  one  of  the  funds  beyond  two  lives  in  being.  The  rule  of  con- 
struction of  such  testamentary  dispositions  as  that  above  quoted 
•was  apparently  well  settled  in  this  state  by  the  case  of  Knox  v. 
Jones,  47  N.  Y.  389,  and  cases  cited  at  page  397.  The  testator  in 
that  case,  Alfred  G.  Jones,  bequeathed  his  residuary  estate  in  trust 
to  collect  the  whole  income,  and  pay  the  same  (1)  to  testator's  broths, 
William  B.  Jones,  durinir  his  life ;  (2)  on  the  death  of  said  brother^ 
said  income  to  be  divided  equally  among  testator's  sisters,  Cath- 
arine and  Greorgiana;  (3)  on  the  death  of  either  Catharine  or  Geor- 
gians, to  the  survivors  of  them,  for  life ;  (4)  on  the  death  of  botii,  the 
entire  principal  was  bequeathed  to  the  children  of  Georgiana;  (5) 
if  no  child  of  Geoi^iana  survived  Catharine  and  Geoi^iana,  the  en- 
tire principal  was  bequeathed  to  Columbia  College.  Held,  that 
the  bequest  was  void.   Judge  Allen  says,  at  page  397: 

"It  Is  trne  tbat  it  Is  possible  that,  by  the  death  of  one  or  both  of  the  sisters 
dnrlnf;  the  life  of  the  brother,  the  absolnte  ownership  may  not  actnnlly  be 
HDspended  beyond  the  time  allowed  by  law,  but  this  posi^ibUity  will  not  sustain 
ihe  wilL  If  the  suspension  of  nbsolute  ownership  will  not,  tinder  all  ch'cuni- 
Rtances. — that  Is,  Decessarily,— terminate  within  the  prescribed  period,  the  dis- 
position is  void." 

In  this  case  it  was  clearly  the  intention  of  the  testator  that  the 
title  to  the  whole  fund  should  vest  in  the  trustee,  and  that  under 
no  circumstances  should  tlie  absolute  ownership  of  any  part  of  the 
fund  vest  in  any  person  until  after  the  termination  of  the  three 
lives,  of  William  B.,  Catharine,  and  Georgiana.  The  general  rule 
above  stated  has  always  been,  and  is  now,  recognized  as  the  proper 
role  of  interpretation,  with  a  slight  qualification  under  the  later 
decisions.  In  Purdy  v.  Hayt,  92  N.  Y.  446,  the  subject-matter  in- 
volved was  real  property,  and  much  of  the  authority  of  that  case 
has  no  bearing  whatever  upon  the  subject  now  under  consideration. 
It  did.  however,  contain  a  construction  of  the  statute  against  per- 
petuities upon  facts  as  to  real  property  not  unlike  those  now  involved 
as  to  personal  property. 

"Delcvan  died  in  1864,  leaving  a  will  by  which  he  gave  his  real  estate,  con- 
f^isnioKof  a  farm  at  Flshicill,  to  hln  sioters  Jane  and  Catherine,  'dnriup  their 
respective  lives,'  and,  after  their  death,  he  directed  It  to  be  sold  by  his  ex- 
e<-utor8;  the  proceeds  to  be  Invested,  and  the  income  to  be  paid  by  tlu-m  to  his 
niece  EHzabeth  BrlnkerhotT,  daughter  of  his  sister  Betsey,  'during  her  life,  and 
at  her  death  the  principal  to  be  divided  equally  tjetween  any  children  she  may 
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leare,  or.  If  bat  one  such  Child,  the  whole  to  be  paid  to  that  one.'  But  should 
said  'niece  Elizabeth  die,  not  leaTing  lawful  Issue,'  then  the  principal  was 
given  to  other  parties  named  In  the  will.  The  two  sisters  of  the  testator,  Jane 
and  Catherine,  sarriTed  blm.  His  »letex  Jane  died  In  1865,  and  bis  sister  Catb- 
«rlne  in  1867.  His  niece  BUsobetti  Brlnkorhofl  also  nurlTed  him"  and  his 
two  riston. 

Jndge  Andrews  saya,  at  page  467: 

"The  rule  Is  well  settled  that  whM-e,  by  the  terms  of  the  Instnuneait  creating 
an  estate  there  may  be  an  unlawful  suspensIOD  of  the  power  of  alienation,  the 
limitation  Is  void,  although  It  turns  out  by  a  subsequent  event,  as  by  the  fall- 
ing in  of  a  life,  no  actual  sus[>enslon  beyond  the  prescribed  period  would  take 
place.  Hawley  v.  James.  lf>  Wend.  121.  But  this  rule  relates  to  cases  whwv. 
If  the  limitations  take  effect  In  their  order,  as  contemplated  by  the  grantor 
or  devisor,  some  of  the  estates  limited  will  not  rest  within  the  prescribed 
"kioiod;  and  they  are  cut  off  as  too  remote,  although  It  may  happen  that  the 
estates  so  cut  off  would,  by  events  subsequently  happening,  take  effect  within 
two  lives." 

In  the  Purdj  Case,  testator's  sistera  Jane  and  Catherine  took  a  life 
estate  in  the  property,  as  tenants  in  common,  each  being  seised  of  the 
one  equal  one-luUf.  Therefore,  it  was  certain  that,  as  to  one-half  in- 
terest in  that  property,  there  could  not  be  a  saspension  beyond  two 
lires,— that  is,  the  life  of  the  snrvivor  of  Jane  and  Catherine  and  the 
life  of  Elizabeth, — although  it  could  not  be  determined  at  testator's 
death  which  sister's  life  (that  of  Jane  or  Catherine)  it  should  be. 

I  have  entered  thus  fully  into  the  discussion  of  these  two  authori- 
ties because  they  contain  the  rule  under  which  the  provision  of  the 
fourth  clause  of  the  will  of  George  Bicard  must  be  interpreted. 
Under  this  clause,  three  separate  funds,  of  $3,000  each,  are  estab- 
lished for  the  benefit  of  testator's  nephew  and  two  nieces,  Edward, 
Mary,  and  Elixabeth,  respectiTdy.  Tn  case  either  dies,  leaving  a 
child  or  children,  the  capital  of  his  or  her  fond  goes  to  snch  child 
or  children.  I  am  clear  that,  whatever  conclusion  may  be  reached 
as  to  the  provision  over,  upon  the  contingency  of  the  death  of  either 
Edward,  Mary,  or  Elizabeth  without  child  or  children,  in  the  event 
of  the  decease  of  either,  leaving  a  child  or  children,  the  trust  is 
"ralid,  and  is  separable  from  the  further  contingency  which  creates 
the  doubt  in  which  the  construction  of  this  clause  is  involved. 
Knox  V.  Jones,  47  N.  Y.  389-398;  Tiers  v.  Tiers,  98  N.  T.  568-373. 
In  the  latter  case,  Jndge  Bapallo  says,  at  page  673: 

"But,  whatever  construction  be  adopted  in  this  respect,  It  Is  very  evident 
that  the  ulterior  contlngmt  limitation  is  quite  sc^rable  from  the  primary 
trust,  and  merely  incldental,-4ts  only  purpose  being  to  provide  tor  a  contin- 
gency which  may  never  arise,— and  the  failure  of  that  provision  would  not 
affect  the  genial  scheme  of  the  testatrix." 

So,  in  our  case,  it  was  the  primary  intention  of  the  t^tator  to 
provide  in  the  fourth  clause  of  the  will  for  Mary  Catharine  John- 
son, Edward  F.  Bandolph,  and  Elizabeth  Boose,  during  their  lives, 
and  upon  their  deaths,  respectively,  that  the  capital  of  the  fund 
should  go  to  their  children.  This  part  of  the  provision  is  easily 
and  property  separable  from  the  contingency  provided  for  in  the 
event  of  their  decease  without  leaving  a  child  or  children,  and  so  far, 
at  least,  stands  under  the  above  authority.  Bee,  also.  Underwood 
V.  Curtis,  127  IT.  Y.  523,  641,  28  N.  E.  685,   Now,  as  to  the  gift  over 
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upon  the  contingency  of  the  death  of  either  Mary,  Edward,  or  Eliza- 
beth, leaving  no  child  or  children.  This  has  actually  occurred  in  th* 
case  of  Mary.  Upon  testator's  death,  as  in  the  Purdy  Case,  92  N.  Y. 
446,  it  was  certain  as  to  two  of  the  f  onda  of  |3,000  each  that,  under 
Any  circumBtances,  there  could  not  be  any  suspension  of  al>B(dnte 
ownership  between  two  lives  in  being,  although  it  coold  not  be 
determined  at  liiat  time  which  two  of  the  three  funds  it  should  be. 
This  uncertainty  has  now  been  removed  by  the  death  of  Mary.  As 
to  her  share,  the  disposition  over  upon  the  contingency  of  her  death 
leavinfj  no  child  or  children,  which  has  happened,  is  void,  because 
the  absolute  ownership  of  the  fund  was  sought  to  be  suspended  by 
this  testator  for  three  lives  in  being  at  the  time  of  his  decease, — 
the  lives  of  Maiy,  Edward,  and  Elizabeth.  As  to  the  shares  of 
Sdward  and  Elizabeth,  speaking  from  the  date  of  testator's  death, 
the  abadttte  ownership  of  either  fund  cannot  be  suspended  for  more 
than  the  two  lives  of  Edward  and  Elizabeth.  I  have  reached  this 
ronclnsion  solely  upon  the  authority  of  the  Purdy  Case,  92  N.  T.  446. 
I  have  been  unable  to  perceive  any  diflference  In  principle  upon  the 
facts  here  involved,  and  those  upon  which  the  construction  was  made 
in  that  case,  although  I  should  have  been  equally  unable  to  so  distin- 
guish earlier  decisions  upon  the  same  subject  as  to  justify  the  con- 
clusions which  I  have  reached. 

Having  reached  the  concludon  that  the  bequest  in  favor  of  Mary 
is  void  after  her  decease,  it  remains  to  be  determined  what  shall 
become  of  the  fund  bequeathed  for  her  benefit.  I  am  of  the  opinion 
that  it  is  undisposed  of  by  the  will,  and  must  be  distributed  to 
the  next  of  kin  of  the  testator.  It  seems  clear  that  the  testator  did 
not  intend  to  include  either  of  these  sums  in  the  dispositions  of  the 
12th,  13th,  14th,  15th,  and  16th  clauses  of  his  will,  under  any  cir- 
cumstances. The  effect  of  so  doing  must  necessarily  be  to  still 
further  suspend  the  absolute  ownership  of  the  fund,  and  to  certainly 
render  void  another  and  {mrtlons  of  the  third  legacy  contained  in 
the  fourth  clause.  Such  an  Intention  will  not  be  prfflumed.  Let 
decree  rater  accordingly. 


(Superior  Ooort  of  New  York  Cl^.  Eq^ty  Term.   April,  18M.) 

Fbaudclbnt  Coktbtakces — Confession  or  Judoubnt. 

Defendants  confessed  Judgments  In  favor  of  several  members  of  their 
families,  sufficient  In  amount  to  absorb  their  entire  property,  to  the  exclu- 
sion of  other  creditors.  A  few  months  before  they  had  reported  to  a  mer- 
cantile agency  large  assets,  and  no  liabilities.  Part  of  the  claims  on  which 
the  jad^nrats  were  confessed  were  Individual  debts  of  one  membw  of 
defendants  firm,  which  the  firm  endeavored  to  make  a  partnerahip  matter. 
Befwe  the  confession  of  judgment,  defendants  withdrew  their  cash  from 
the  bank,  and  divided  it  amongst  themselves.  Held,  that  the  Judgments 
should  be  set  aside  as  In  fraud  of  creditors. 

Action  by  Bennett  J.  King  and  others  against  Alfred  Munzer  and 
others  to  set  aside  three  judgments  confessed  by  the  firm  of  A. 
Munzer  &  Co.,  as  in  fraud  of  plaintiffs  and  other  creditors,  and  to 
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set  aside  a  traiasfer  ol  book  accoiints  on  the  same  ground.  Judg- 
ment for  plaintifFs. 

Blumenstiel  &  Hirscli,  for  plaintifla. 

M.  L.  Erlanger,  for  defendants  A.  and  R.  Mnnzer  and  J.  and  S. 

Mayers.  , 
C.  C.  Leeds,  for  defendant  Rees. 
J.  M.  Allen,  for  defendant  Miach. 

McADAM,  J.  The  plaintiffs,  as  judgment  creditors  of  the  firm  of 
A.  Munzer  &  Co.,  composed  of  Alfred  ftlunzer  and  Jacob  Mayers, 
attack  three  coxilesBions  of  judgment  made  by  that  firm;  one  in  fa- 
Tor  of  Moses  Miach  for  f2,518.40,  one  in  favor  of  Bachel  Munzer  for 
|1,1(J8.40.  and  one  in  favor  of  Henry  P.  Rees  for  $1,018.40.  The 
ground  alleged  is  that  these  judgments  were  confessed  to  hinder, 
delay,  and  defraud  creditors  of  the  firm,  and  especially  the  plain* 
titTs.  The  plaintiffs  also  seek  to  set  aside  as  fraudulent  a  transfer 
of  the  firm's  book  accounts,  made  by  it  to  Samuel  Mayers,  a  brother 
of  Jacob  Mayers,  one  of  the  firm.  The  confession  to  Moses  Misch, 
though  purporting  to  be  made  for  a  firm  liability,  included  an  in- 
dividual debt  of  $1,200  owing  by  Jacob  Mayers,  one  of  the  firm, 
which  the  firm  endeavored  to  transform  into  a  partnership  trans- 
action. The  confesi^on  to  Rachel  Munzer,  the  wife  of  the  defendant 
Alfred,  was  for  moneys  advanced  by  her  to  the  firm,  but  these  mon- 
eys weire  the  savings  of  contributions  which  Alfred  had  previoosly 
made  to  her,  which,  in  the  form  of  accumulations,  were  returned. 
The  confession  to  Rees  was  in  point  of  fact  given  to  secure  him  for 
discounts  which  he  had  procured  for  the  firm  on  its  notes  indorsed 
by  him.  If  the  confession  had  been  made  to  secure  his  contingent 
liability  as  indorser  on  these  notes,  it  mig^t  have  been  upheld.  Oode, 
§  1273.  But  the  confession  purports  to  have  been  made  to  secure 
a  sum  actually  due  for  money  loaned,  when,  as  matter  of  fact,  there 
was  no  such  debt  In  eKistraioe.  The  effEH*t  to  prove  that  the  trans- 
action was  a  loan  failed.  The  nature  of  the  transacticm  should 
have  been  truly  described,  as  statements  in  a  confession  of  judg- 
ment contrary  to  the  fact  may  lead  to  unpleasant  inferences  as 
to  the  motives  which  induced  the  misstatement  If  the  confession 
to  Rees  had  stated  the  facts  truthfully,  his  judgment  could  not  have 
been  enforced  until  the  contingent  liability  he  was  under  had  rip- 
ened into  a  debt  Id.  §  1277.  The  purpose  evidently  was  to  give 
him  a  judgment  he  could  use  at  once,  and  this  to  the  Injury 
of  creditors  of  the  debtors.  It  has  been  held  that  a  confession  may 
be  set  aside  in  part,  and  upheld  as  to  the  residue.  Hoppock  v. 
Donaldson,  12  How.  Pr.  141;  Marks  v.  Reynolds,  12  Abb.  Pr.  403; 
Frost  V.  Koon,  SO  N.  Y.  428.  But  where  the  confessions  are  made 
to  cheat  and  defraud  creditors  they  must  be  held  to  be  inoperative 
against  the  latter  for  any  purpose.  As  to  the  creditors  defrauded, 
the  judgments,  if  void  in  part,  are  void  in  toto.  This  is  the  ele- 
mentary rule  applicable  to  all  fraudulent  devices.  The  three  confes- 
sions of  judgment  were  drawn  hy  Mr.  Erlanger,  who  acted  as  .attor- 
ney for  all  the  parties,  and  were  filed  December  29,  1892.  On 
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J anuary  10,  1893^  a  further  confession  was  filed  in  favor  of  Mr.  Er- 
langer,  the  attorney,  for  the  sum  of  f 600  for  legal  services  rendered 
T>y  him  between  December  26,  1892,  and  January  10,  1893.  The 
parties  to  the  transaction  are  all  related  to  each  other  by  blood  or 
marriage,  and  by  the  confessions  and  transfer  aforesaid  all  the 
property  of  the  firm  was  appropriated  by  them  to  the  prejudice  of 
tlie  other  creditors  having  claims  to  the  extent  of  about  ^18,000. 
On  December  27,  1892,  there  was  drawn  out  of  the  People's  Bank 
by  the  debtors  |735,  which  they  divided  and  retained  for  their  own 
use,  and  on  December  29th — the  day  the  judgments  were  confeaAed 
- — they  drew  $830,  and  paid  it  over  to  Morris  Mayers,  another 
brotlKr  of  Jacob,  for  the  purpose  of  securing  him  on  an  accommoda- 
tion note  which  he  had  indorsed  for  the  firm,  which,  was  not  then 
due,  and  would  not  have  matured  until  the  January  following; 
so  that  in  every  conceivable  foi-m  the  family  and  relatives  took  care 
of  themselves,  leaving  the  other  creditors  out  entirely.   In  addi- 
tion to  these  circumstances,  goods  belonging  to  the  firm,  which 
were  in  Chicago,  were  brought  oti  to  New  York,  that  they  might  be 
levied  on  under  the  confessions  and  the  proceeds  turned  over  to  the 
favored  creditors;  and  by  force  of  the  general  scheme,  which  was 
successfully  carried  out,  the  firm  stripped  itself  of  everything  in  the 
nature  of  assets,  and  became  hopelessly  insolvent  In  February, 
1890,  in  its  report  to  the  Dun  Mercantite  Agency,  the  firm  states 
its  assets  to  be  |17,400,  and  in  January,  1891,  it  placed  them  at 
f 22,632,  with  no  liabilities.   In  April,  1892,  it  reported  to  Brad- 
Htitvt's  Agency  that  "its  assets  were  ¥20,500;  no  borrowed  money;" 
and  yet,  eight  months  afterwards,  to  wit,  in  December,  1892,  with- 
out any  satisfactory  account  for  the  sudden  change,  such  as  fire, 
robbery,  or  other  unusual  calamity,  the  firm  is  found  to  owe  918,000 
to  creditors,  without  including  the  confessions  of  jadgment  or  the 
indebtedness  to  Bamuel  Mayers,  for  which  the  accounts  were  as- 
signed. It  is  familiar  law  that  persons  famishing  information  to 
mercantile  agencies  as  to  their  means  and  pecuniary  responsibility 
are  to  be  presumed  to  have  done  so  to  enable  the  agency  to  com- 
municate the  iffformation  to  persons  interested  for  their  guidance 
in  giving  credit,  and  any  misrepresentation  in  respect  thereto  is  a 
fraud  for  which  they  are  answerable  to  those  deceived.  Eaton, 
Cole  &  Bumham  Co.  v.  Avery,  83  K.  Y.  31.   Bee  cases  cited  in 
Macullar  v.  McKinl^,  99  N.  Y.,  at  page  3S4,  2      E.  9;  Moak,  Un- 
derh.  Torts,  525. 

The  94,000  expressed  in  the  transfer  of  the  accounts  to  Samuel 
Mayers  was  made  up  of  about  one-half  for  money  lent  to  his  brother 
Jacob  on  his  individual  account,  which  the  parties,  by  subsequent 
transactions  undertook  to  make  a  firm  liability.  The  circumstances 
stated  are  so  strong  and  cogent  that,  taken  together,  they  establish 
to  the  judicial  mind,  beyond  any  reasonable  doubt,  the  material 
fact  that  there  was  a  combination  and  conspiracy  between  all  the 
parties,  not  only  to  hinder  and  delay  the  honest  creditors  of  the 
firm,  through  the  means  employed,  but  to  defraud  them,  by  rendering 
futile  all  efforts  to  collect  their  demands  by  the  usual  legal  means. 
See  White  t.  Benjamin,  3  Misc.  Bep.  490,  23  ST.  Y.  Supp.  981.  The 
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frandolent  combination  and  purpose  having  been  established,  it 
would  have  made  no  difference  in  the  remit,  even  if  the  persons- 
holding  the  confessed  judgments  had  been  firm  creditors  to  the  full 
extent  thereof.  Every  transfer  of  property  must  be  made  on  a  good 
consideration,  and  bona  fide.  If  it  is  not  made  in  good  faith,  it  is 
void,  although  the  grantee  pays  a  full  consideration,  for  the  law 
never  allows  one  man  to  assist  in  cheating  another  (see  cases  col- 
lated in  Bump,  Fraud.  Conv.  230);  and  this  principle,  as  will  be  seen 
presently,  applies  to  judgments  as  w^ 


In  Simons  v.  Goldbach,  56  Hun,  204,  9  N.  Y.  Supp.  360,  affirmed 

123  N.  Y.  637,  25  N.  E.  953,  the  court  said : 


"There  was  evidence  adduced  by  the  affidavits  that  there  was  a  scheme 
upon  the  part  of  these  defendants  to  remove  thdr  prop»^  from  the  reach  at 
their  creditors,  and  that  the  attorney  who  Issued  Hits  execution,  and  -who  -waa 
the  attorney  for  the  enti^  of  the  confession  of  judgment,  was  cognizant  of 
this  Intention.  The  entry  of  the  Judgment  and  the  carrying  out  of  the  IntMi- 
tion  was  evidently  one  scheme;  hut  It  Is  urged  that  the  knowledge  of  this 
attorney  of  this  attempt  cannot  affect  the  plaintiff,  because  his  action  cannot 
be  said  to  Involve  the  plaintiff  In  a  scheme  to  cheat  the  creditors  of  the  de- 
fendants, so  as  to  have  his  honest  Judgment  set  aside.  In  this  proposltloa 
the  learned  coimsel  forgets  that  It  Is  not  necessary.  In  order  to  Invalidate  this 
judgment,  that  the  plaintiff  had  cognizance  of  the  scheme  to  defraud  the 
creditors.  It  is  sufficient,  even  If  this  judgment  was  confessed  upon  an  honest 
debt,  that  It  was  part  and  parcel  of  a  plan  by  which  some  portion  of  defend- 
ants' proper^  was  to  be  removed  and  concealed  from  their  creditors  to  ren- 
der such  Judgment  absolutely  void,  because  all  the  acts  of  the  defendants  In 
the  carrying  out  of  such  a  scheme  are  necessarily  tainted  with  the  same  In- 
firmity. In  the  case  of  an  assignment  with  preferences,  although  honest  debts 
may  be  preferred,  yet,  if  any  portion  of  it  Is  tainted  with  the  Intent  to  de- 
fraud creditors,  the  whole  assignment  falls.  So  In  the  case  of  a  confession  of 
judgment,  If  It  is  part  and  parcel  of  a  scheme  to  remove  property  from  the 
reach  of  creditors,  althou^  the  plaintiff  In  the  Judgm^t  may  be  entirely  inno- 
cent, and  altbougb  his  debt  may  be  entire!^  honest,  the  judgment  Is  tainted 
by  the  \ntmt  of  the  parties  ccmfesBlng  the  judgment." 


In-  Galle  t.  Tode,  74  Hun,  642,  26      Y.  Snpp.  633,  the  conrt 

said: 


"The  most  strenuous  argument  against  the  validity  of  the  Judgment  Is  that 
Inasmuch  as  the  Judgments  were  confessed  for  bona  fide  debts,  and  there 
was  a  failure  to  show  any  fraudulent  Intent  upon  the  part<of  some,  at  least 
of  the  persons  In  whose  favor  the  Judgments  were  conf rased,  this  Is  fatal 
to  a  conclusion  that  such  judgments  were  fraudulent.  In  answer  to  this  argu- 
ment we  would  repeat  what  we  have  frequently  endearwed  to  point  out  In 
construing  the  statute  of  frauds,  that  It  is  not  the  intent  of  the  p^son  in 
whose  favor  a  conveyance  Is  made  or  a  judgment  confessed  that  Is  to  control, 
but  It  Is  the  Intent  of  the  debtor.  By  the  terms  of  the  first  section  of  the 
statute  of  frauds  we  find  It  expressly  stated  that  every  conveyance  of  proper- 
ty, and  other  acts  done  as  therein  enumerated,  Including  a  'decree  or  judgment 
suffered,  with  the  like  Intrat  as  against  the  persons  so  hindered,  d^ayed,  or 
defrauded,  shall  be  void.*  4  Rev.  St  (Banks'  8th  Ed.)  2593.  And  to  empha- 
size the  purpose  of  this  statute  as  to  those  who  alone  can  be  protected  against 
Its  sweeping  provisions,  we  find  by  a  subsequent  section  that  protection  is 
extended  only  to  bona  fide  pnrchasers  for  value.    Id.  S  2692." 

The  court  said,  with  respect  to  proof  of  a  conspiracy: 

"The  result  would  be,  as  we  understand  the  appellants'  argument,  that  be- 
fore the  declarations  or  acts  of  any  of  these  people  who  had  conspired  to- 
gether and  arranged  a  plan  by  which  their  creditors  were  to  be  defrauded, 
can  be  used  In  evidence  against  them,  they  are  all  to  be  brought  together  In 
one  place,  and  then  Interrogated,  and  that  only  the  admissions  or  dedaratioos 
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BO  made  would  1w  binding;  and  that  with  respect  to  their  acts,  nnless  It  were 
likewise  shown  that  what  each  one  did  was  done  In  the  presence  of  all  the  oth- 
ers, the  evidence  o(  such  acts  would  be  Incompetent.  It  is  not  necessary, 
however,  to  pm^e  a, discussion  of  tbese  objections  and  many  others  whiob 
have  been  nr^ed,  and' which  we  re^rd  as  frivolous,  because,  though  one  or 
two  of  them  might  be  technically  right,  they  would  not  affect  the  validity  of 
tills  Judgment" 

The  plain  tiffs  were  obliged  to  prove  their  case  by  the  defendants, 
who  are  charged  with  the  wrongdoing. 

In  Becker  v.  Koch,  IM  N.  T.  402,  10  E.  701,  the  court 
said: 

"With  regard  to  sacb  witnesses,  it  Is  well  settled  that  all  the  rules  applica- 
ble to  the  examination  of  other  witnesses  do  not.  In  their  strictness,  apply. 
An  adverse  witness  may  be  cross-examined,  and  leading  questions  may  be 
pnt  to  him  by  the  party  calling  him,  for  the  very  sensible  and  sufficient  rea- 
son that  he  is  adverse.  •  •  •  What  favorable  facts  the  party  calling  him 
obtained  from  such  witness  may  be  justly  regarded  as  wrung  from  a  re- 
luctant and  unwilling  man,  while  thc«e  which  are  unfavorable  may  be  treated 
by  the  jury  with  just  that  degree  of  belief  which  they  may  think  Is  deswed, 
considering  their  nature  and  the  other  circumstances  of  the  case."  Page  404, 
104  N.  T..  aAd  page  701, 10  N.  E.  "It  Is  a  good,  general  rule  that  the  credibili- 
ty of  a  witness  Is  matter  for  the  Jury,  and  the  fewer  technical  obstructions 
there  are  to  the  practical  t^eraticHi  of  that  rule  the  better." 


And  in  Victor  t.  Levy,  72  Hun,  263,  25  N.  Y.  Bnpp.  644,  the  court 
said: 


"In  examining  and  weighing  the  evldMice  which  Induced  the  judgment,  we 
should  have  in  mind  that  he  who  alleges  fraud  must  prove  it;  that  the  burden 
rests  upon  him  to  show  affirmatively  the  facts  and  circumstances  necessarily 
tending  to  establish  the  probability  of  guilt,  and  at  the  same  time  remember 
that  those  who  attempt  to  perpetrate  frauds  take  all  the  precautions  that  occur 
to  them  to  make  the  transaction  appear  hcniest,  and  rarely  confess  their  mis- 
conduct, whether  under  oath  or  otherwise;  that  In  such  case  proof  of  fraud 
must  be  established.  If  at  all,  by  facts  and  cbrcumstances  which  deoy  the 
protestation  of  commercial  vlrtne.  which  aearly  always  falls  from  the  Ups  of 
those  who  try  to  outwit  the  law."  • 

In  criminal  cases,  a  circumBtance  calculated  to  excite  enspicion 
against  the  prisoner  Ib  InsufiBcient  even  to  put  him  on  his  defense. 
But,  the  moment  additional  facts  are  shown  to  have  existed  in  the 
same  case,  giving  rise  to  additional  presumptions  against  the  ac- 
cused, though  individual^  of  the  same  slight  kind,  a  chain  or  body 
of  evidence  begins  to  form;  and  from  the  mere  circumstance  of  the 
concurrence  or  coincidence  of  such  presumptions,  bearing  upon  one 
point,  or  in  one  direction,  and  mutually  aiding  each  other,  they  ac- 
,  quire  a  force  and  weight  eventually  sufficient,  not  only  to  shift  the 
burden  of  proof,  but  in  some  cases  to  amount  to  evidence  of  the  most 
convincing  kind.  Burrill,  Circ.  Ev.  (15,  66.  The  circumstances  dis- 
closed by  the  evidence  dovetail  and  link  one  with  the  other  symmetric- 
ally, and  form  a  solid  chain  of  evidence  pointing  to  the  direction  of 
combination  and  conspiracy  on  the  part  of  the  def«idantB  that  is  so 
c<^nate  and  cogent  in  character  as  to  exclude  evety  hypothesis  of 
anything  dilFerent.  If  necessary  effect  is  to  be  ascribed  to  its  author 
cause,  the  conclusion  is  strengthened,  not  impaired.  In  view  of  the 
facts,  the  surrounding  circumstances,  the  inferences  to  be  drawn 
from  tbem,  and  in  the  light  of  the  adjudications  cited,  it  follows 
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that  the  plaintiffs  are  entitled  to  judgment  declaring  the  « 
Bions  of  judgment  and  transfer  fraudulent  and  Toid  as  agaii 
plaintiffs,  and  directing  the  defendants  to  account  for  the  pr 
of  the  property  which  may  have  reached  their' hands.  Dee 
cordingly,  with  costa 


<8  MlK.  Bep.  425.) 

FEOBAM  et  aL  v.  NEW  YORK  EL,  B.  00.  et  fO. 

(SapeiAor  Conrt  of  New  Yotlt  Oily,  Qenoral  Tam.   May  T,  1894. 

1.  Emtnknt  Domain — Convetancb  Pending  Action. 

\Vbere  plaintiff  convey  real  estate  pending  an  action  to  enjoin  tlu 
tloQ  of  an  elevated  railroad  in  the  street  on  which  the  premises  ata 
for  damages,  the  court  may  nererthdess  retain  jurisdiction,  and 
any  relief  to  which  plaintiff  may,  on  the  trial,  show  himself  entitled 

9.  6ahb— EQtnTABi.K  'Relief. 

'  Where  the  owner  of  a  lot,  who  does  not  also  own  the  fee  of  th 
on  which  the  lot  abuts,  conveys  pending  an  action  to  restrain  the  o[ 
of  an  elevated  railroad  in  the  street,  and  for  damages,  he  is  not  enl 
an  Injunction,  though  he  reserves  in  his  deed  all  claims  for  damages 
count  of  the  construction,  and  the  present,  just,  and  future  main 
and  optfaUon,  of  the  elevated  railroad." 

Appeal  from  equity  term. 

Action  by  John  C.  Pegram  and  others,  as  tmstees,  agaii 
New  York  Elevated  Bailroad  Company  and  another.  From  i 
ment  granting  in  part  the  relief  asked,  and  denying  it  in  par 
parties  appeal. 

Argued  before  SEDGWICK,  a  and  FBEEDMA2T  an 
ADAM,  JJ. 

Koger  Foster,  for  plaintiffs. 

Davis,  Short  &  Townsend,  for  defendants. 

FBEEDMAN,  J.    The  judgment  appealed  from  awards 
plaintiffs  damages  to  the  rental  value  ot  their  pranh^a^  cau 
the  maintenance  and  operation  d  defendants'  elevated  railr 
and  through  Pearl  street  for  the  period  of  six  years  prior  to  tli 

mencement  of  the  action,  and  until  the  11th  day  of  July,  18f 
disallows  plaintiffs'  claim  for  damages  from  July  11,  1889, 
filing  of  the  decision,  and  plaintiffs'  claim  to  injunctive  reliel 
the  recovery  of  fee  damage  in  place  thereof.  The  plaintiffs 
from  so  much  of  the  judgment  as  denies  their  prayer  for  inji 
relief  or  the  recovery  of  fee  damage  in  place  thereof,  and  foi 
ages  subsequent  to  July  11, 1889,  and  the  defendants  appeal  f : 
much  of  the  judgment  as  grants  any  relief  to  the  plaintiffs. 

The  action  was  commenced  about  December  18,  1888,  and 
after,  viz.  July  11,  1889,  the  plaintiffs  conveyed  the  pr«nises 
to  Louis  Shortemeier  for  the  consideration  of  ^8,000,  reser\ 
themselves,  however,  in  the  deed  executed  by  them  and  th 
Louis  Shortemeier,  "all  damages  and  claims  for  damages  now  c 
after  caused  said  property,  or  the  present  or  future  owners  t 
•  *  *  on  account  of  the  construction,  and  the  present^  pat 
fntnre  maintenance  and  operation,  of  the  elevated  railroad  in 
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street,"  etc.  The  W)urt  having  obtained  full  jnilsdiction  over  the 
cause  of  action  as  originally  instituted,  and  at  a  time  when  the  plain- 
tiffs were  clearly  entitled  to  equitable  relief,  it  had  the  right  to  re* 
tain  jurisdiction  for  the  purpose  of  awarding  to  the  plaintiffs  anj 
relief  which  at  the  trial  they  showed  themadTes  entitled  to,  notwith- 
standing the  conveyance  ^ecnted  by  than  during  the  pendency  of 
the  suit.  Moreover,  the  defendants  having  failed  to  plead,  by  sup- 
plemental answer,  the  fact  of  such  conveyance,  and  having  further 
waived  any  right  they  might  have  had  to  object  to  the  ctercise  of 
the  equitable  jurisdiction  of  the  court  by  reason  of  the  fact  that 
in  the  court  of  appeals  they  consented  to  a  reversal  of  the  order  of 
Judge  Truax  striking  the  case  from  the  equity  calendar,  they  are 
not  in  a  position  to  question  plaintiffs'  right  to  have  the  action  deter^ 
Dodned  on  the  equity  side  of  tiie  court.  For  the  reasons  stated,  there 
was  sufficient  jurisdiction  to  award  the  damages  which  have  been 
awarded.  On  a  review  of  the  whole  case,  no  error  appears  to  have 
been  committed,  to  the  prejudice  of  the  defendants,  in  the  course  of 
the  ascertainm^t  of  such  damages.  The  appeal  taken  by  the  de- 
fendants is  therefore  without  merit. 

The  appeal  of  the  plaintiffs  presents  a  serious  and  difficult  ques- 
tion. The  plaintiffs  did  not  own  the  fee  of  the  street,  and,  on  con- 
Teying  the  premises,  they  reserved  no  land  to  which  ^e  easements 
sought  to  be  reserved  could  attach.  In  this  respect  their  case 
differs  materially  from  the  case  of  McGean  t.  Bailway  Co.,  133  N.  Y. 
11,  30  N.  E.  647,  in  which  the  judgment  in  favor  of  the  plaintiff  was 
sustained  on  the  theory  that  the  fee  of  one-half  of  the  street  had 
been  reserved,  together  with  the  easements.  It  may  seem  unjust 
that  the  plaintiffs,  after  having  sold  their  property  for  a  less  price, 
on  account  of  the  maintenance  and  operation  of  the  elevated  rail- 
road, than  they  would  have  otherwise  obtained,  and  having,  upon 
such  Etfkle,  expressly  reserved  the  right  to  recover  their  damages  in 
this  respect,  should  not  be  allowed  to  recover  such  damages  in  some 
way.  They  could  have  recovered  such  fee  damage  in  this  action  if 
they  had  not  conveyed  the  land,  and  the  language  of  the  reservation 
is  so  comprehensive  that  under  it  the  defendants  can  be  fully  pro- 
tected against  any  further  claim  on  the  part  of  the  vendee  or  liis 
grantees.  But  plaintiffs'  right  to  recover  this  fee  damage  under 
the  reservation  in  question  is  quite  doubtful,  in  view  of  the  decisions 
of  the  court  <^  appeals  to  the  effect  that  the  easements  of  light,  air, 
and  access,  when  considered  as  detached  from  the  land  to  which 
th^  are  appurtenant,  are  of  but  nominal  value;  that  nominal  dam- 
age is  not  sufficient  to  justify  the  court  to  grant  injunctive  relief; 
that  fee  damage  cannot  be  awarded  in  a  case  in  which  no  right  to 
injunctive  relief  exists,  and  that  injunctive  relief  can  only  be  grant- 
ed to  prevent  multiplicity  of  suits  which  might  arise  out  of  con- 
tinuing trrapasses;  tiiat  the  fee  damage  cannot  be  recovered,  once 
(or  all,  in  a  common-law  action,  because  the  wrongful  acts  of  the 
defend^aits  oonstitate  continuing  trespasses,  and  it  cannot  be  pre- 
sumed that  as  such  they  will  be  continued  for  any  definite  length  of 
time;  and  that  the  easements  of  the  abutting  owner  invaded  by  an 
v.28N.Y.B.no.6— 38 
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elevated  railroad  are  appurtenant  to  his  premises,  and  in  the  na 
of  things  indisBolnbly  annexed  thereto.  In  the  Kemochan  ( 
128  N.  Y.  559,  29  K.  E.  65,  it  was  expressly  said  that  such  easem 
are  incapable  of  a  distinct  and  separate  ownershi]^  that  the  o\ 
of  a  lot  cannot  reserve  them  upon  a  oole,  and  tibat  they  mns 
necessify,  pass  as  ai^nrtenant  to  the  premises.  Under  these 
cumstancra,  the  learned  trial  judge  thought  best  to  make  sp 
findings  as  to  the  fee  damage  and  the  rental  damage  fnnn  the 
of  the  conveyance  to  the  filing  of  his  decislpn,  and  then  to  det 
to  give  to  the  plaintiffs  any  relief  on  account  thereof,  and  he 
posed  of  the  case  accordingly.  We  deem  it  expedient  and  wis 
concur  in  this  disposition  of  the  case.  The  question  involved 
new  and  far-reaching  one,  and  cannot  be  determined  in  favc 
the  plaintiffs  without  a  departure  frran  some  of  the  principles 
down  by  the  court  of  appeals  as  above  stated.  The  departure 
be  made  only  by  the  court  of  appeals,  and  it  is  of  the  highest 
portance  that  a  final  determination  of  tills  new  point  should  be 
as  speedily  as  possible.  The  judgment  should  be  affirmed  on  ' 
appeals,  but  without  costs.    All  concur. 

(8  HiBC.  Bep.  71.) 

WILLIAMSOX  V.  I<A WHENCE  et  aL 

<01ty  Court  of  New  York,  Genial  Term.  April  23. 1894.) 

Rkplbvin— When  Lies. 

Where  goods  are  sold  at  auction,  and  part  of  the  price  paid  by  the 
chaser,  he  has  a  right  to  possesBion,  within  Code  Glv.  Ftoc.  f  1G90, 
Tiding  Yrhea  replevlu  may  be  maintained  Bsainst  the  sheriff. 

Appeal  ftom  trial  term. . 

AcUon  by  Robert  Williamson  against  Gnstav  T.  Lawrence 
others.  From  a  judgment  entered  on  a  verdict  in  favor  of  plal 
and  from  an  order  denying  a  motion  for  a  new  trial,  defend 
appeal  Affirmed. 

Argued  before  IJEWBTJEGER,  McCAKTHY,  and  COiTLAN,  J 

TJ.  T.  Tomplcins,  for  appellants. 
Charles  Steckler,  for  respondent 

GONLAN,  J.  This  action  was  brought  originally  against 
sheriff  of  the  city  and  county  of  New  York  to  recover  the  po 
sion  of  two  horses  claimed  to  have  been  purchased  at  a  sale  u 
foreclosure  of  a  chattel  mortgage  executed  by  one  Frederic 
to  one  Schumacher  to  secure  the  payment  of  f750,  which  ws 
settlement  of  a  copartnership  between  the  mortgagor  and 
mortgagee.  The  horses  were  purchased  by  plaintiff  on  Jan 
20, 1893,  at  public  auction,  for  fl58,  and  the  plaintiff  paid  a  de; 
of  |25  to  the  auctioneer,  who  received  the  same.  This  was 
10  o'clock  in  the  morning.  The  plaintiff  went  away,  as  he  sayi 
the  balance  of  the  purchase  money,  returning  about  10:30 
the  moneyi  ^nt  was  unable  to  get  possession  of  the  horses,  beci 
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as  he  learned,  they  were  in  the  posaession  of  the  flherlff.  The  sale 
to  the  plaintiff  is  also  testified  to  by  the  auctioneer,  Schwab,  who 
put  the  horses  in  the  stably  awaiting  {daintiifB  return  with  the 
balance  of  the  purchase  money;  but  while  he  was  gone  they  were 
seized  by  the  sheriff.  The  sale  was  advertised  for  half  past 
9  and  appears  to  have  been  honestly  and  fairly  conducted.  The 
evidence  discloses  a  gross  fraud  and  imposition  practiced  upon 
Schumacher,  the  mortgagee,  whereby  tie  was  rendered,  as  he  says, 
unconscious,  and  whUe  in  that  condition  he  was  made  to  sign  cer- 
tain papers,-~one  purporting  to  sell  the  horses  in  question  and  other 
property  of  the  value  of  f 760  to  the  defendant  Lawrence  for  f350, 
the  consideration  being  represented  by  a  check  for  that  amount, 
made  by  a  third  party,  named  Wells,  and  which  check  Schumacher 
found  in  his  pocket  the  next  morning,  but  says  he  does  not  know 
how  the  same  came  into  his  possession;  another  to  release  Freder- 
ickson  from  all  indebtedness  to  him  growing  out  of  the  partnership 
r^erred  to;  and  a  third  authorizing  said  Wells  to  settle  all  fees 
and  expenses  incident  to  the  sale,  conditioned  that  Schumacher 
return  him  the  amount  so  paid  b^ore  9:30  a.  m.  of  January  11, 1893, 
otherwise  to  be  deducted  from  the  amount  of  the  check.  These 
three  papers  all  bear  date  January  10,  1893.  Schumacher  t^tlfles 
that  he  has  no  recollection  of  signing  these  papers;  that  they  were 
obtained  from  him  in  the  early  part  of  January,  at  a  saloon  on  the 
comer  of  Watts  and  Greenwich  streets,,  in  this  city.  That  he  went 
to  the  saloon  in  company  with  four  men,  two  of  whom  were  Law- 
rence and  Wells;  the  others  he  did  not  know.  That  he  was  sober. 
That  he  drank  three  glasses  of  beer,  leaving  a  fourth  untouched 
whUe  he  went  to  a  closet  That  he  had  his  senses  about  him,  and 
knew  what  he  was  doing.  When  he  returned  to  the  party,  he  drank 
the  fourth  glass  of  beer,  when,  as  he  says,  at  foL  66:  "I  was  gone. 
I  became  stupefied,  as  though  I  was  drunk.  I  became  drowsy  and 
sleepy.'*  Other  witnesses  testified  to  hie  condition  when  he  entered 
the  saloon  and  when  he  was  taken  to  his  home  after  the  transac- 
tion had  been  completed.  Mr.  Scbnepel,  the  saloonkeeper,  is  not 
able  to  fix  the  date,  but  says  Schumacher  was  sober  when  he  came 
to  the  place;  that  the  parties — Schumacher,  Lawrence,  and  Wells 
— ^went  into  a  small  private  ofSce,  and  that  Schumacher  remained 
after  the  others  went  out;  and  when  he  saw  Schumacher,  about 
16  minutes  afterwards,  he  acted  strange,  as  though  somethhig  was 
the  matter  with  him, — something  wrong,  stupid.  Conrad  Tnlken, 
another  witness  for  the  plaintiff,  testifies  that  when  he  saw  Schu- 
macher at  the  saloon,  between  5  and  7  o'clock  in  the  evening  of  the 
occasion,  Schumacher  was  sitting  on  top  of  a  chair,  and  having  his 
head  over  a  little  table  in  the  office;  that  his  head  was  lying  on  the 
table;  that  he  took  him  home;  that  he  had  to  assist  hiin;  tlmt  he 
was  blabbing,  but  could  not  understand  what  he  said;  that  he  car* 
ried  him  up  stairs,  rmoved  his  shoes,  and  left  him  with  his  wife. 
It  is  needless  to  say  that  tiie  defendants'  evidence  diJBfers  from  that 
detailed  abore,  but  comment  upon  this  evidence  seems  to  be  un- 
necessary. The  jury  considered  it,  and  their  verdict  was  war- 
ranted from  the  evidence,  and  fully  sustains  the  plaintiff's  theoi^. 
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What  follows  is  bat  the  'att^pt  to  carry  into  effect  the  bi 
sale  and  releajse  thus  obtained.  The  sheriff  took  possession  ai 
property  in  question  on  January  20th,  after  the  purchase  by 
plahitiff  at  the  aaction  sale.  The  right  to  maintain  this  actioi 
the  plaintiff  against  the  sheriff  is  given  bj  section  KiOO  of  the  < 
of  Civil  Procedure,  and,  as  construed  in  Wise  v.  Grant,  340  > 
593,  35  N.  E.  1078,  requires  only  that  the  true  owner  shall  1: 
actual  or  constmctire  possesion,  or  have  the  right  to  reduce 
his  immediate  possession.  The  plaintiff  became  the  owner  of 
horses  when  they  were  struck  down  to  him  and  his  depoedt  d 
accepted  by  the  seller.  He  then  had  the  right  to  the  posset 
of  the  property.  That  he  did  not  take  possession  for  reason 
convenience  of  his  own  cannot  avail  the  defeadanto  her^  so 
as  his  right  to  the  immediate  possession  remained.  Lawrence 
defendant,  acquired  no  title  from  Schumacher  by  reason  at  the 
tended  bill  of  sale  of  January  10,  1893,  for  it  is  plainly  evident 
Schumacher  was  not  in  a  condition  of  mind  or  understandio 
have  entered  into  any  such  n^tiations,  or  to  have  effected 
such  transfer.  The  bill  of  sale  thus  obtained  had  no  binding  c 
on  Um,  and  conveyed  no  title  to  Lawrence,  for  it  was  the  ooti 
of  an  imposition  practiced  upon  Schumacher  at  a  time  whei 
was  without  understanding.  In  Page  v.  Kr^ey,  137  N.  Y.  391 
N.  £.  311,  the  court  says: 

"It  baa  been  uniformly  beld  that  an  instrnment  procored  by  tnuH, 
or  artifice,  or  executed  by  a  party  in  such  a  state  of  Intoxication  as 
Incapable  of  consenting  or  contractins,  is  Invalid  as  between  tbe  part 
the  transactlcm." 

The  sheriff's  right  to  possession  depended  solely  upon  Lawre: 
right  to  the  property  and  to  its  possession,  and  he  could  not 
what  Lawrence  could  not  claim;  and  it  follows,  as  a  matU 
course,  that  the  property  was  properly  taken  from  the  sheriff, 
the  verdict  that  they  were  the  property  of  the  plaintiff  was  pro] 
rendered.  No  errors  were  committed  on  the  trial,  and  the  cli 
was  eminently  fair  to  all  parties.  For  the  reasons  above  st 
we  are  of  the  opinion  that  the  judgment  should  be  afiOrmed, 
costs.   All  concur. 


(8  Misc.  Ben.  82.) 

Ko  iKiisc  ««p.  o^}  McMillan  v.  stern. 

(Ci^  Court  of  New  York.  General  Term.    April  23,  1804.) 

WrrNKBs— Tbaksactiows  with  Dkckdekt. 

r^or  In  admitting  teetimony  of  a  party  as  to  a  transaction  wltb 
cedent  is  not  cured  where  the  other  party  testtfles  in  rebuttal,  but  i 
that  he  was  not  present  at  the  Interview  referred  to,  and  could  not  t 
in  regard  to  It 

Appeal  from  trial  term. 

Action  by  Samuel  McMillan  against  Simon  Stem  on  a  pn 
sory  note.    From  a  judgment  in  favor  of  defendant,  ^plaiutU 

pesds.  Reversed. 
Argued  before  NEWBUBGER  and  CONLAN,  JJ. 
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William     McCrea,  for  appellant 
Gnggenheimer  ft  Untermyer,  for  respondent 

NEWBtTBGEB,  J.  This  is  an  appeal  from  a  judgment  In  favor 
of  defendant  This  action  was  brought  on  a  promissory  note  made 
by  the  defendant  to  the  order  of  one  Sterenson,  and  indorsed  to  the 
plaintiff,  for  value,  before  maturity.  The  answer  admits  the  ex- 
ecution of  the  note,  but  denies  that  the  plaintiff  was  the  bona  fide 
holder  for  valn^  without  notice  oi  the  defendant's  equities.  The 
answer  farther  alleges,  by  way  (rf  set-oft,  that  prior  to  the  making  of 
the  note  he  had  entered  into  a  contract  of  emfdoyznent  with  Stev- 
enson,  the  payee  mentioned  therein,  according  to  the  terms  of  which 
Stevenson,  who  was  a  brewer,  covenanted  to  employ  the  defendant 
as  salesman  and  collector  in  his  brewery,  the  terms  of  which  con- 
tract the  said  Stevenson  violated  by  discharging  him,  and  by  rea- 
son of  which  breach  the  said  Stevenson  was  indebted  unto  the  de- 
f^dant  in  an  amount  greater  than  the  amount  of  the  note. 

On  the  trial,  defendant  was  called  on  his  own  behalf,  and  was 
asked  as  to  convcHsations  between  himself  and  Stevenson,  ihea  de- 
ceased, In  reference  to  the  note,  which  was  objected  to  by  plaintiff 
as  being  contrary  to  the  provisions  of  section  829  of  the  Ckide,  and  to 
which  exception  was  duly  taken.  This  evidence  was  incompetent, 
and  the  admission  of  it  by  the  trial  justice  was  error,  as  the  testl-  ' 
mony  was  inadmissible,  under  section  829  of  the  Code.  The  respond- 
ent claims,  however,  that  the  error  was  cured  when  the  plaintiff 
took  the  stand  himsdf  in  rebuttal,  and -testified  to  the  same  transac- 
tions.  A  careful  examination  of  the  printed  case  fails  to  disclose 
any  such  testimony.  While  it  is  true  that  the  plaintiff  did  testify  in 
rebuttal,  he  poutively  states  that  he  was  not  present  at  the  inter- 
view referred  to  by  the  defendant,  and  therrfore  could  not  testify 
as  to  this  transaction.  It  is  claimed  by  the  learned  counsel  for  the 
respondent  that  whatever  error  was  committed  was  cured  by  the 
testimony  of  the  plaintiff,  and  be  cites  the  case  of  Trow  v.  Shannon, 
8  Paly,  239.  In  that  case  the  deposition  of  the  decedent,  taken  dur- 
ing her  lifetime,  was  read  in  evidence,  and  the  court  properly  hdd 
that  thia  cared  the  defect  Bat  in  the  case  at  bar  the  testimony  of 
the  defendant  as  to  conveisations  with  the  deceased  assignor  stands 
alone  and  uncontradicted;  and  no  stronger  argument  need  be  ad- 
vanced as  to  the  error  of  the  trial  justice  in  its  admission  than  to 
quote  from  the  brief  of  the  respondent's  coansel  the  following  qno- 
tation  from  Card  v.  Card,  39  N.  Y.  317: 

"The  Inteutlon  Is  that  the  surrlTlng  party  to  the  transactloa  In  issue  sball 
not  have  the  unfair  advantage  of  giving  his  verBion  of  the  matter,  when  the 
othor  and  adverse  party  to  the  trausactlon  li  prereited  by  death  from  being 
beard  to  contradict  w  explain  It." 

The  judgment  appealed  from  most  therefore  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant,  to  abide  tiie  event 
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(8  MlBc.  Rep.  75.) 

SKINNER  ENaiNB  CO.  T.  OLD  BTATEN  ISLAND  DYEINa  ESTABLISH- 
MENT. 

(Glt7  Oourt  of  New  York,  General  iWm.    AivU  23.  ISM.)' 

Nbootiablb  Inbtruuskts— Boka  Fidb  Pcbchaser. 

One  who  accepts  a  note  before  maturity  In  fuU  discharge  of  an  anteced- 
ent debt  Is  a  bona  fide  purchaea  for  Talne. 

Appeal  from  trial  term. 

Action  by  the  Skinner  Engine  Company  against  the  Old  Staten 
Island  Dyeing  Establishment  There  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  appeals.  AfQrmed.   

Argued  before  NEWBUBGEB,  P.  J.,  and  McCABTHT  and  COX- 
LAN,  JJ. 

Burrill,  Zabriskie  &  Burrill,  for  appellant. 
Ewing,  Whitman  ft  Ewing,  for  respondait. 

McCABTHT,  J.  We  have  examined  very  carefully  the  authori- 
tiee  cited  by  the  appdlant,  and  think  that  many  of  the  distinctiona 
drawn  are  too  line,  and  not  borne  out  by  the  evidence  in  this  case. 
The  evidence  is  clear  and  sufficient  that  the  plaintiff  accepted  this 
note  in  suit  in  full  and  complete  discharge  of  the  antecedent  debt, 
and  thus  became  a  bona  fide  holder  for  value,  before  maturity. 
This,  being  so,  cut  off  any  defenses  or  claims  which  the  defendant 
might  have  against  Bamhurst,  unless  evidence  of  knowledge  or 
notice  thereof  to  plaintiff  is  shown.  This  has  not  been  done,  and 
where  the  evidence  is  unimpeached,  and  not  contradicted,  it  is  the 
duty  of  the  trial  Justice  to  direct  a  verdict  for  the  plaintiff.  These 
facts,  in  our  opinion,  appear  in  this  case;  and,  finding  no  error  in 
the  rulings,  judgment  must  be  affirmed,  with  costs.  All  concur. 

&  Misc.  Rep.  89.) 

DUOOAN  T.  TSntD  AVE.  R,  OO. 
(Oity  Court  of  New  Tork,  General  Tenu.   April  23, 1804.) 

DAICAOBB— EVIDEKOB— PBRHANBnr  iNJintTES. 

In  an  action  for  personal  injurlee  a  witness  may  state  whether  or  not 
plaintiff  had  lost  p^fect  power  of  the  Injured  membw,  tbongb  there  Is  no 
allegation  of  [>ermanent  injuries  In  the  complaint. 

Appeal  from  trial  term. 

Action  by  John  Duggan  against  the  Third  Avenue  Bailroad 
Company  for  personal  injuries.  Hiere  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  appeals.  Affirmed. 

For  former  report,  see  26  N.  Y.  Supp,  79. 

Argued  before  NEWBUBGEB,  McCABTHT,  and  CONLAS,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  for  appellant 
Lonis  J.  Grant,  for  respondent. 

McCABTHY,  J.  This  is  an  appeal  from  a  judgment  recovered 
by  the  plaintiff  for  injuries  claimed  to  have  been  received  on  the 
18th  day  of  April,  1888^  by  reason  of  the  carelessness  and  ne^' 


Digitized  by 


City  Ct.] 


V,  THXBD  A.VE,  R.  00. 


599 


gence  of  the  defendant  in  permitting  a  certain  rail  in  their  build- 
ing at  128th  street  and  10th  avenue  to  become  loose  and  raised,  so 
as  to  be  dangerous  to  the  life  and  limb  of  persons  passing  over  it. 
The  plaintiff  was  in  the  employ  of  the  defendant  at  the  time,  and 
while  lawfully  in  said  building,  his  foot  caught  beneath  said  rail, 
and  he  was  thrown  violently  to  the  ground  and  Injured.  The 
jury  found  a  yerdict  for  the  plaintiff  for  fSOO.  fRiere  was  BuiB- 
cient  evidence  on  all  the  questions  of  negligence  to  justify  a  re- 
fasal  to  dismiss  the  complaint,  and  also  to  permit  at  the  close  of 
the  case  the  same  to  go  to  the  jury.  They  having  found  against 
the  defendant,  their  verdict  will  not  be  disturbed,  unless  for  good 
cause  or  errors  of  law. 

The  defendant  daims  that  the  court  erred  in  permitting  the 
following  question  and  answer  at  folio  63  of  the  case: 

Q.  Can  Ton  state  whettao-,  In  oonBequoice  of  tliat  fractore,  Mr*  Doggao 
has  or  has  not  lost  the  perfect  powar  of  tbe  memtMEr?  (Defendant's  counsd 
objects  that  there  Is  no  auction  In  tiie  plntdlnga  of  pwmanent  Injmles.  Al- 
lowed. Defendant  excepts.)  A.  That  was  what  m  call  a  pennanoit  partial 
dlsabUitj. 

I  have  examined  all  the  cases  cited  by  the  appellant  on  this 
point,  and  think  they  are  neither  fllustratlTe  nor  analogous.  See 
Feeney  v.  Railroad  Co.,  116  N.  Y.  375-382,  22  N.  B.  402;  Schuler  v. 
Railroad  Co,  (Com.  PL  N.  T.)  20  N.  Y.  Supp.  683;  Sheehan  v.  Edgar, 
68  N.  Y.  681.  In  Filer  v.  RaUroad  Co,  49  N.  T.,  at  page  44,  Allen, 
J.,  Bc^: 

"Successive  actions  cannot  be  brought  by  the  plalnttflf  for  the  recovery  of 
damages  as  they  may  accme  from  time  to  time,  resulting  from  the  injtiry 
complained  of,  as  would  be  the  ease  for  a  continuous  wrong  or  a  contlDued 
trespass.  The  action  is  for  a  single  wrong,  the  Injury  resulting  from  a  single 
act;  and  the  plaintiff  was  entitled  to  recover,  not  only  the  damages  whlcAi 
had  been  actually  sustained  up  to  the  time  of  the  trial,  but  also  compensa- 
tion for  futnre  damages;  tliat  Is,  compensation  for  all  the  damages  resulting 
from  the  injury,  whether  present  or  prospecttv&  The  limit  In  respect  to 
future  damages  is  that  they  must  be  such  as  It  to  reasonab^  certain  will 
inevitably  and  necessarily  result  from  the  Injury.  '  To  exclude  damages  of 
that  character,  In  actions  for  Injuries  to  the  person,  would  necessarily,  in  many 
cases,  deprive  the  injured  party  of  the  greater  part  of  the  compensation  to 
which  he  Is  entitled.  Curtis  v.  Railroad  Co.,  18  N.  T.  534;  Drew  v.  Hallroad 
Co.,  26  N.  Y.  49.  Any  evidence,  therefore,  tending  to  show  the  character  and 
extent  of  the  Injury  and  Its  probable  results,  as  well  as  the  probability  of  a 
return  of  the  disease  Induced  by  the  injury.  In  the  ordinary  course  of  nature, 
and  without  any  extrinsic  superinducing  cause,  was  competent  to  enable  the 
fmy  to  determine  the  comi>ensation  to  which  the  plaintiff  was  entitled.  In 
tbe  case  of  a  fractured  limb  it  was  thought  that  the  present  and  probable 
future  condition  of  It  were  proper  mattev  of  inquiry.  Lincoln  v.  Ballroad 
Co.,  23  Wend.  425." 

We  cannot  see  any  harm  in  the  answer  of  the  court  to  the  thir- 
teenth request.  The  plaintiff  called  it  a  "fracture  of  the  radius 
near  the  wrist"  The  jury  had  all  the  evidence  before  them,  and, 
as  argued  by  appellant,  would  have  the  right  to  disregard  the  evi- 
dence of  the  physician  and  accept  the  evidence  of  the  other.  We 
thinli  the  case  was  fairly  and  fully  presented,  and  that  the  trial  jus- 
tice substantially  charged  as  requested.  Finding  no  errors  that 
would  warrant  a  reversal  of  the  judgment^  the  same  is  affirmed, 
with  costs.   All  cocL-ur. 


KKW  YOJIE  SUPFLEMSNTi  VOi*  28.  L^^P 

a6  Hnn,  80.) 

PEOPLB  ex  nL  KEHDB  T.  FTTGHIB,  BoporrlMr.  et  aL 

(Supreme  Court,  General  Temit  Second  Department   FelHiury,  18M 

1.  OmcB  AHD  Officer— ApponmMHT  to  Pill  Vacancibb. 

Laws  1898,  c.  86,  providing  tbat  a  perscm  appointed  to  fill  a  vac 
BhaU  hold  his  office  until  the  beginning  of  the  political  year  next  sac 
ing  "the  next  annual  election  after  the  happening  of  the  vacancy,"  r 
to  the  first  election  held  aft»  the  vacancy  occurs,  though  it  occurred 
the  time  when  nomlnationB  could  be  made  for  nudt  dectim. 

8l  Samb— Failckb  to  Elect. 

Where  an  appoimtmoit  Is  made  to  flU  a  Tacancy,  and  no  one  la  eli 
to  the  office  at  the  next  election,  the  appointee  is  wttiUn  Laws  1S8I2,  c 
i  6,  which  provides  ttiat  every  officer  who  has  entered  on  the  dntii 
bis  office  shall  continue  to  discharge  them  after  the  expiration  of  his 
until  hla  successor  shall  be  chosen  and  qualified. 

8.  UimiCIFAIi  CORPOBATIONB— VSTO  POWBR  OF  HaTOB. 

The  mayor  has  power  to  veto  the  action  of  the  oommon  eonncU  b 
I>ointing  officers  to  fill  vacancies,  though  tiie  power  of  the  council  t 
vacancy  Is  not  l^lslattve,  but  executive. 

Appeal  from,  special  term,  EingB  county. 

Application  by  George  Kehoe  for  writ  of  mandamoB  to  coc 
Thomas  Fitchie,  as  supervisor,  and  others  to  recognize  relator  as  t 
pervisor  of  the  £ightii  ward  of  the  cily  of  Brooklyn.  It  appei 
that  a  vacancy  in  the  board  of  supervisors  was  caused  by  tiie  di 
of  one  Stickevers  on  October  25,  1893,  12  days  before  tiie  elec 
day  for  that  year  (November  6,  1893),  and  on  November  20,  1 
the  common  council  appointed  relator  to  fill  the  same. 
Deconber  29,  relator  resigned,  and  on  the  following  day  was  aj 
appointed  supervisor  for  the  Eighth  ward  by  the  common  con 
llie  apidication  was  denied,  and  relator  appeals.  Affirmed. 

The  opinion  of  Mr.  Justice  OULLEN  at  special  tenn  is  as 
lows: 

Had  the  T^tot  Bern  fit  to  stand  upon  bis  original  appointment  butec 
resigning  and  receiving  a  snbsequent  appointment,  his  right  to  hold  the  < 
of  supervisor  until  It  might  be  filled  at  an  election  by  the  people  would 
-  been  beyond  controversy.    That  the  office  of  supervisor  of  a  clt7  ward  h 
within  the  limitations  and  restrictions  of  article  10  of  the  constitution  is  se 
by  authority.    People  v.  Board  of  Sup'rs,  139  N.  Y.  624,  84  N.  B.  U06;  IV 
V.  Comstock,  78  N.  T.  366.    The  term  of  office  of  the  relator  is  therefore  wl 
governed  by  the  legislative  enactments  on  the  subject    I  adhere  to  the 
expressed  on  the  argument  as  to  the  construction  of  the  act  of  1803,  c.  35,' 
"the  first  annual  electiw  after  the  happening  of  the  vacancy"  refers  tc 
election  Itself,  and  not  to  the  time  prescribed  in  tbe  Section  law  of  1892  fo 
Institution  of  the  machinery  for  nominations,  etc.    It  would  not  aid  th 
lator's  contention  to  construe  the  term  "annual  election"  as  "annual 
at  which  tbe  vacancy  can  be  filled,"  for  the  statute  of  1888  Itself  provides 
tbe  vacancy  shall  be  filled  at  the  general  Section  '."preceding  snch  time," 


*  Laws  1893,  c.  35,  amending  tbe  charter  of  the  dty  of  Brooklyn,  providi 
follows:  "Whenever  a  vacancy  shall  occur  In  the  office  of  supervisor  for 
of  the  wards  of  said  city  such  vacancy  shall  be  filled  by  the  common  cot 
The  person  appt^ted  to  fill  such  vacancy  shall  hold  his  office  by  vlrti 
anch  appointment  until  the  beginning  of  tbe  political  year  next  soccee 
the  first  annual  electltm  after  tbe  happening  of  tbe  vacancy,  and  if  sud 
cancy  shall  exist  after  tbe  commencement  of  said  political  year  tbe  same  i 
be  filled  at  the  general  Section  next  preceding  such  time." 
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the  beginning  of  the  next  political  year  after  the  happening  of  the  Tacancy. 
To  give  effect  to  this  claim  I  must  hold  that  the  dh-ecHon  as  to  "annna!  elee- 
tion"  did  not  mean  the  occasion  or  time  stated  in  the  statnte,  hot  an  entirely 
different  time,  to  wit.  the  16th  day  of  October  preceding  the  annual  Section. 
This  is  a  license  of  construction  for  which  there  Is  no  authority,  especially 
-when  It  Is  considered  that  there  Is  a  daw  of  pablle  offlcea,  Tacandea  in  which 
must  ^  the  conatltntlon  be  filled  at  the  animal  elections,  even  If  such  vacan- 
ciea  occurred  the  very  day  before  tiie  election.  I  refer  to  those  offices  men- 
tioned in  article  10  of  the  constitatloD.  Hare  the  legislature.  In  the  statute  of 
1803,  has  adopted  tiie  yery  words  of  the  constitution,  and  I  think  that  -Qie 
same  construction  must  obtain  In  one  case  as  the  other.  But,  though  the  term 
of  office  for  which  the  common  council  could  fill  the  vacancy  was  limited  to 
the  1st  of  January  ensuing,  it  does  not  ft^ow  that  such  term  might  not  be  ex- 
tended. By  the  constitution  (article  10,  S  2),  the  legislature  is  granted  com- 
plete power  as  to  filling  vacancies  in  office  oth^  than  the  offices  mentioned  In 
section  1.  Pecqtle  t.  Oomstock,  supra.  The  legislaUon  on  that  subject  la 
found  In  the  provisions  of  the  jmbllc  officers  law  of  1692  (lAapta  681),  which, 
so  far  as  mat^al  here,  are  substantially  re-enactments  of  liie  Revised  Stat- 
utes. The  twentieth  section  of  the  act  is  as  to  the  creaticoi  of  vacancies.  In 
the  enumeration  of  events  which  shaU  render  offices  vacant  a  falliu'e  to  elect 
a  successor  in  office  is  not  to  be  found,  ^e  reason  of  this  ts  manifest  Sec- 
tion 5  of  the  same  act  provides  that  ev^y  officer  (with  certain  exceptions, 
which  do  not  Include  the  office  here  In  dispute),  having  entered  upon  the  duties 
of  his  office,  shall  continue  to  discharge  the  duties  after  the  expiration  of  his 
t^m  until  his  succeraor  shall  be  chosen  and  qnallfled,  csoept  that  tiie  office 
shall  be  deemed  vacant  for  Ihe  purpose  of  choosing  a  successor.  The  electws 
of  the  Eighth  ward  failed  to  elect  a  fuperrlsor  at  the  last  general  election. 
This,  under  the  provisions  of  the  law  dted,  continued  the  term  of  any  super- 
visor that  might  have  been  chosen  by  the  common  council  of  1893,  after  the 
expiration  of  that  year,  until  his  successor  should  be  elected,  either  at  the  gen- 
eral election  or  at  a  special  election  which  the  governor  mis^t  order  under  sec- 
tion 4  of  the  election  law.  This  brings  us  to  the  validity  of  the  relator's  ap- 
pointment by  the  common  council,  and  the  question  b&e  involved  is  the  power 
of  the  mayor  to  veto  the  action  of  the  common  council  In  rffflirfng  such  ap- 
pointmoit  ids  to  this  question  I  fed  bound  by  auttiorlty,  and  not  at  llbo*^ 
myself  to  determine  It  as  an  open  question.  It  should  be  conceded  as  claimed 
that  the  power  granted  to  fill  vacancies  in  the  office  of  supervisor  is  not  legis- 
lative, but  executive.  On  this  ground  it  has  been  held  at  special  term  in  two 
cases  that  the  veto  did  not  apply  to  appointments.  Achley's  Case  (1856)  4 
Abb.  Pr.  35;  North  v.  Gary  (1874)  4  Thomp.  &  C.  357.  Both  decisions  present 
Btrcmgly  the  arguments  in  fav<n'  of  the  position.  But  the  reverse  rule  has 
been  held  by  the  courts  In  this  district,  and  their  decisions  Iwve  been  affirmed 
Id  the  court  of  appeals.  In  Gassldy  v.  City  of  Brooklyn.  60  Barb.  ICS,  It  was 
held  that  the  mayor  could  veto  a  consent  of  the  common  council  to  an  appof  nt- 
mmt  of  a  cl^k  made  by  one  of  the  justices  of  the  peace.  This  case  was 
affirmed  by  the  court  of  appeals  (47  N.  T.  658)  on  the  opinion  below.  The 
same  question  again  arose  in  People  v.  Scbroeder,  12  Hun,  413,  affirmed  76 
N.  Y.  160,  and  the  decision  In  the  Gassldy  Gase  was  followed.  In  the  opinion, 
delivered  In  the  supreme  court  by  Justice  Gilbert,  It  Is  said:  "The  reasoning  In 
Achley's  Gase  (4  Abb.  Pr.  35),  so  far  as  It  went  to  restrict  the  operation  of  a 
similar  provision  of  a  statute  relating  to  the  city  of  New  York  to  resolutions  of 
a  legislative  as  contradistinguished  from  those  of  an  executive  nature,  must 
have  been  disapproved  ttis  court  of  appeals.  Then  la  no  such  discrimina- 
tion In  the  statute  applicable  to  this  case,  and  we  cannot  interpolate  one  into 
It."  In  the  opinion  ddlvered  by  Judge  Miller  In  the  court  of  appeals  he  says, 
referrins  to  the  acts  of  the  common  council:  "The  right  to  veto  ordinances  and 
resolutions  clearly  extended  to  all  acta  of  that  body,  whether  legislative  or 
othvwlse,  and  in  no  sense  can  the  provision  (of  the  charter)  in  act  of  1873 
constituting  the  common  council  be  construed  as  interfering  with  the  power  of 
the  mayor  to  interpose  bis  objection  to  the  appointment  of  the  relator.  The 
mayor  had  no  right  to  act  as  a  leglslatw,  but  he  retained  in  full  tone  the  rls^t 
to  disapprove  of  all  ordinances,  acts,  and  resolutions  which  did  not  meet  his 
approTaL"   I  do  not  see  Qiat  this  case  can  well  be  distinguished  firom  those 
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■dted,  and  I  am  constrained  to  hold  the  appoIntmCTt  of  relator  inTiilld.  Mo- 
tion denied,  without  costs.  The  respondent  should  stipulate  to  ar^ue  any  ap- 
peal from  this  decision  at  the  next  general  term. 

Argued  before  BB0W2^,  P.     and  DYKMAN  and  PRATT,  JJ. 

Stapleton  A  Miles,  for  appellant 
George  F.  Elliott^  tor  respondents. 

PER  CURIAM.   Order  at&rmed  on  opinion  of  OULLES, 
At  Special  term.  All  concnr. 


<8  Hlsc.  Rep.  146.) 

TOCH  T.  TOCH  et  aL 

(Supreme  Ckmrt,  Special  Term,  New  YoA  County.   April,  18M.) 

WiLM — Lboact  Chabobd  on  Land. 

Testator  directed  his  executors  to  take  out  of  Us  estate  a  sum  soffl- 
clent  to  pay  certain  legacies  bequeathed  in  a  will  of  which  testator  was  ex- 
ecutor. He  also  antSunrlsed  the  executors,  In  their  discretion,  to  seU  real 
estate  **for  the  purpose  of  carrying  out  anj  and  all  of  the  proTialons  and 
directions  contained  In  this,  my  last  wUL"  HM^  that  aocb  legacies  -w&ce 
charged  on  testator*s  real  estate. 

Action  by  Maximilian  Tocli,  individually  and  as  administrator, 
against  Henry  M.  Tocb.  and  another  as  executors. 

M.  L.  Townaend,  for  plaintiff. 

Wahle  &  Stone,  Dittenhoefer  &  Oerber,  and  Engene  Cohen,  GK>ld- 
flmith  &  Doherty,  for  defendants. 

LAWRENCE,  J.  Moses  Toch  died  on  the  27th  of  Jnly,  1884* 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to  pro- 
bate on  the  19th  of  August,  1884,  in  and  by  which  he  app(nnted  his 
brother  Bernard  Toch  as  his  sole  executor,  and  letters  testamentary, 
on. the  latter  day,  were  duly  issued  to  Bernard  as  snch  exeeator. 
After  making  a  provision  for  his  wife  in  lieu  of  dower,  and  for  the 
flupport  of  his  children,  consisting  of  a  trust  fund  of  f25,000,  upon 
the  cessation  of  the  trust  he  bequeathed  the  said  sum  absolutely  to 
his  brother  Bernard  Toch.  The  said  will  contains  the  following 
provision: 

"I  give,  devise,  and  bequeath  to  each  of  my  children  who  shall  attain  the 
age  of  twenty-four  years  the  sum  of  one  thousand  dollars  absolutely  and  for- 
ever, and  I  direct  my  executor  to  pay  the  said  sum  to  each  child  on  its  twen- 
ty-fourth birthday.  In  case  any  child  should  die  before  attaining  the  age  of 
twenty-four  years,  no  ben^t  to  my  other  children  or  to  my  wife  Is  to  accrue 
therefrom,  but  the  mcmey  bequeathed  to  such  child  shall  follow  the  Kddue  of 
my  estate,  and  be.  Inherited  by  my  broths,  Bernard  Tocb." 

He  then  devises  and  bequeaths  all  the  rest,  residue,  and  remain- 
der of  his  property  to  his  brother  Bernard  Toch,  absolnt^y  and  for 
ever.  Bernard  Toch  died  on  the  lith  of  April,  1886,  leaving  a  last 
will  and  testament,  which  was  duly  probated  May  21,  1886,  and 
letters  testamentary  thereon  were  duly  issued  to  Henry  M.  and 
Jacob  B.  Toch  on  that  day  as  executors.  Bernard  Toch  never  filed 
any  inventory  or  account  as  executor  under  the  will  of  Moses  TocIl 
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On  or  about  the  8tb  of  October,  1886,  the  plaintiff  was,  hy  the  sar- 
rogate  ot  the  county  of  New  York,  duly  appointed  the  administrator 
■with  the  will  annexed  of  the  estate  of  Moses  Toch,  deceased,  and 
since  then  has  acted,  and  is  still  acting,  as  such  administrator.  The 
defendants,  Henry  M.  Toch  and  Jacob  B.  Toch,  have  not  filed  any 
inventory  of  the  estate  of  Bernard  Toch,  deceased,  nor  have  they 
made  any  account  of  their  acts  as  such  executors.  The  other  de- 
fendants in  this  action  are  the  children  of  Moses  Toch  and  Bernard 
Toch,  and  parties  with  whom  said  children  have  intermarried.  Ber- 
nard Toch  died  without  having  paid  the  legacies  to  the  children  of 
Moses  Toch,  mentioned  in  the  latter's  will.  In  his  will,  Bernard 
directed  his  executors  to  take  out  of  and  from  his  estate-— 

"A  sum  of  moner  which  will  be  sufficient  to  pay  and  satisfy  all  unpaid  legacies 
which  my  respective  brothers,  Leopold  and  Mosea  Toch,  did,  In  and  by  their 
reBpective  last  wills  and  testaments,  bequeath  and  leave  to  their  respective 
childrm,  to  be  paid  to  such  children  as  each  of  them  attoln  the  age  of  tw^ty- 
four  years,  and  to  pay  and  delivw  said  sum  of  mon^  to  the  pwson  or  parsons 
who  may  hereafter  be  duly  appointed  as  administrators  with  the  willa  of  said 
Leopold  and  Moses  Toch  annexed,  lu  such  sums  or  portions  tiiereoC  as  may  be 
necessary  for  the  purpose  of  carrying  out  the  said  wills  and  testaments  of 
Leopold  and  Moses  Toch,  respectively." 

;No  question  arises  in  this  case  under  the  will  of  Leopold  Toch. 
After  making  certain  specific  and  general  bequests,  the  wUl  of 
Bernard  provides  as  follows: 

"All  the  rest,  residue,  and  remainder  of  my  estate,  both  real  and  personal, 
which  I  have  not  heretofore  apeclflcally  given,  bequeathed,  and  devised,— it 
t>eing  my  intention  not  to  die  intestate  as  to  any  portion  of  my  estate,  either 
real  or  personal,— subject  to  the  execution  of  the  next  following  clause,  I  direct 
t>e  divided  Into  two  portions  or  shares,  and  I  hereby  devise  and  bequeath  one 
oqual  portion  thtfeof  to  my  children  living  at  the  time  of  my  death,  share  and 
share  alike,  In  absolute  ownership,  and  the  other  portion  to  Uie  children  of  my 
brother  Moses  Tocb  living  at  the  time  of  my  death,  share  and  share  alike,  In 
ubsolnte  ownersliip."    See  clause  0  of  the  wllL 

By  the  tenth  clause  it  is  provided: 

"I  hereby  empower  and  authorize  my  executor  and  executors  b«>^nbefore 

named,  or  such  of  them  as  may  didy  qualify  as  such,  in  his  or  their  discretion, 
and  at  such  times  as  th^  or  he  deem  best  to  sell  any  or  all  of  my  real  estate 
except  the  premises  Imown  as  numbers  293  and  295  East  T«ith  street.  In  the 
city  of  New  Yorlc,  and  mentioned  in  the  8th  clause  of  this  my  last  will  and 
testament,  at  public  or  private  sale,  or  on  such  terms  as  he  or  they  may,  in  his 
or  their  discretion,  deem  best  and  proper,  and  to  execute  good  and  valid  deeds 
thereof  for  the  propw  cmveylng  and  assuring  the  title  thereof,  and  for  the 
purpose  of  carrying  out  any  and  aU  of  the  tnvvislons  and  directions  contained 
in  this  my  last  Will  and  testament,  and  also  for  the  purpose  of  paying  off  and 
discharging  the  principal  sum  which  may  at  the  time  of  my  death,  or  there- 
after, become  due  on  any  mta-tgagc  on  any  real  estate  of  which  I  may  die 
seised,  and  substituting  a  new  mortgage  In  Its  place." 

By  the  eleventh  clause  of  Bernard's  will  it  is  provided  as  follows : 

"I  hereby  empower  and  authorize  my  executor  or  executors  hereinbefore 
named,  or  such  of  them  as  may  duly  qualify  as  such,  to  mortgage  all  or  any 
part  of  the  real  estate  of  whl(±  I  may  die  seised,  except  the  premises  num- 
bered 293  and  295  East  Tenth  street,  in  the  city  of  New  York,  and  apply  the 
proceeds  thereof  towards  the  carrying  out  of  any  of  the  provisions  contained 
In  this  my  last  will  and  testament,  or  the  paying  off  or  discharge  of  the  prin- 
cipal sum  due.  or  any  mortgage  on  any  of  said  real  estate,  as  aforesaid;  and  If, 
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upon  MO  applying  the  aaid  proceeds  to  eltiber  of  said  irarposa,  ttiere  be  mny 
surpliu,  I  direct  that  the  same— that  Is,  said  surplus— fiduOl  fwm  and  be  eonM- 
sred  a  portion  of  my  residuary  estate  ai^  be  divided  w  is  directed  by  the  9tb 
clause  of  this  my  last  wlU  and  testament" 

From  theae  prorisionfl  I  think  it  very  clear  that  it  was  the  intent 
of  the  testator  to  declare  that  the  legades  to  the  children  of  Moaea 
Toch,  directed  to  be  paid,  ahoold  be  a  chai^  upon  his  real  estate^ 
Whether  anch  legadea  are  ao  payable  is  always  a  question  of  in- 
tention; and,  eren  if  there  be  nq  express  direction  that  legacies 
shall  be  a  chaise  upon  the  real  estate,  if  the  intention  of  the  testa- 
tor so  to  do  can  be  fairly  gathered  from  the  prorisions  of  the  will 
and  extraneous  circumstances,  a  court  of  equity  will  so  decree. 
Hoyt  V.  Hoyt,  85  N.  Y.  142;  Scott  v.  Stebbins,  91  N.  Y.  605;  Tracy 
V.  Tracy,  15  Barb.  503;  McGorn  v.  McCom,  100  N.  T.  511,  3  N.  E. 
480.  It  wiU  be  noticed  in  this  case  that  the  power  of  sale  which 
is  given  to  tiie  ezecntors  is  confided  to  them  for  the  purpose  of  car* 
rying  out  any  or  all  of  the  prorisiona  and  directions  contained  in 
the  wilL  TUa,  in  my  opinion,  clearly  evincea  an  intention  on  the 
part  of  the  testator  that  a  resort  should  be  had  to  a  sale  of  the 
real  estate  in  order  that  the  legacies  in  question  might  be  paid; 
and  if  such  was  the  intention  of  the  testator,  inasmuch  as  by  the 
fourth  clause  of  Bernard's  will  the  legacies  are  directed  to  be  paid 
"to  the  person  or  persons  who  may  hereafter  be  duly  appointed  as 
administrators  wiUi  the  wills  of  Leopold  and  Moses  Toch  annexed," 
the  plaintiff,  as  adminiatrator  of  Moses,  is  entitled  to  maintain  this 
action.  I  am,  however,  of  the  opinion  that  as  respects  the  $14,000 
(tf  personalty,  consisting,  as  the  evidence  shows,  of  Moses'  undivided 
one-half  interest  in  the  business  carried  on  by  him  and  Bernard, 
valued  at  $9,000,  and  the  amount  of  the  policy  of  insurance  collected 
by  Bernard,  amounting  to  $5,000,  the  plaintiff  is  not  entitled  to  the 
relief  which  he  seeks  in  tMs  action.  There  is  nothing  in  the  case 
to  show  that  the  sum  of  $25,000,  referred  to  in  Moses  Toch's  will, 
has  not  been  invested  aa  in  aaid  will  directed,  and,  as  to  that, 
Bernard  Toch,  upon  the  cessation  of  the  tmat,  waa  to  become  the 
absolute  owner.  He  is  also  made  the  absolute  residuary  legatee 
under  Moses  Toch's  will.  There  ia  nothing  to  show  that  there 
are  other  debts  than  the  legacies,  which,  as  we  have  seen,  are 
chargeable  upon  the  land.  If  there  are  such  other  debts,  it  seems 
to  me  that  in  respect  thereto  the  plaintiff  is  a  general  creditor 
of  the  estate  oi  Bernard  Toch,  and  that  this  action  should  have 
been  brought  under  the  provisions  of  the  Code  of  Procedure  con- 
tained in  sections  1837  to  1860,  and  in  sections  2749  to  2801.  The 
motion  to  dismiss  the  complaint  which  was  reserved  upon  Hhs  trial 
will  therefore  be  denied,  and  a  judgment  in  favor  of  the  plaintiff, 
decreeing  that  the  legacies  given  to  Moses'  children  are  an  equitable 
lien,  and  chargeable  upon  the  real  estate,  and  that  the  land  should 
be  sold  for  the  payment  of  said  legacies  and  interest,  will  therefore 
be  entered;  findings  to  be  settled  on  two  days'  notice; 
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^.  FoBM  OP  AoTiow — How  DETBRicmED— Prayer  for  Rrltef. 

The  prayer  for  relief  la  not  conclmtfre  as  to  whether  the  actton  la  legal 
or  equitable,  but  that  qiMBtlon  la  to  b«  determined  by  all  the  aUeKatione 
of  the  complaint,  and  the  relief  to  whldt,  on  such  allegatlona,  plaintiff 

would  be  entitled. 

S.  Pleading— Motion  to  Make  DEPiiiiTB  amd  Certain. 

In  an  action  agidnet  the  directors  of  a  corporation  toe  negligence  and 
misfeasance,  the  complaint  la  snfflclently  definite  and  certain  where  It 
states  what  were  the  duties  of  such  dlrectix's.  and  then  enumerates  the 
respects  In  which  they  neglected  and  illy  performed  such  duties,  though 
the  character  of  the  action  as  one  in  equity  Is  obscnred  by  the  fact  that 
the  complaint  demands  a  money  judgment 

Action  by  Miles  M.  03rien  and  James  Q.  Cannon,  as  receiTers 
■of  the  Madison  Square  Bank,  against  Simon  Ottenberg  and  othera. 
Defendants  move  tliat  the  compl^t  l>e  made  more  definite  and 

■certain.  Denied. 

Guggenheimer  &  Uateringer,  for  [^iatiffs.  • 
Jeroloman  &  Arrowamith,  tor  defendants. 

0*BBIEN,  J.  These  motions,  which  may  be  considered  together, 
are  made  under  section  64fi  of  the  Code  of  Ciril  Procedure,  which 
proTidea  tliat,  "where  one  or  more  denials  or  auctions  contained 
in  a  {heading  are  ao  indefinite  or  uncertain  that  the  precise  mean- 
ii^  or  application  thereof  is  not  apparent,  the  court  may  require 
the  pleading  to  be  made  definite  and  certain  by  ameDdment."  Sec- 
tion 481  of  the  Code  requires  a  plain  and  concise  «tat^ent  of  facta 
constituting  each  cause  of  action,  without  unnecessary  repetition. 
The  complaint  here  comprises  26  folios,  and  the  mere  enumeration 
•of  the  particulars  demanded,  in  which  the  complaint  should  be  made 
more  definite  and  certain,  covefs  19  foUoe;  and,  at  first  blush,  it 
would  seem  that  the  granting  of  the  motion,  notwithatanding  the 
rule  as  to  conciseness,  would  require,  in  this  case,  a  moat  elaborate 
and  long  drawn  oat  Reading.  The  error  into  which  I  think  the 
defendants  hare  fallen  in  their  argument  in  support  of  the  motion 
is  in  failing  to  clearly  apprehend  the  scope  and  tiieory  of  the  action. 
It  is  evident  that  the  complaint  is  modeled  after  the  two  cases  of 
Brinckerhofl  v.  Bostwick,  88  N.  T.  52,  Id.,  105  N.  Y.  567,  12  N.  E. 
58,  and  Briggs  v.  Spaulding,  lil  V.  S.  143,  11  Sup.  Ct  924.  It 
may  be  that  this  error  is  due,  in  large  part,  to  the  fact  i3}a*  the 
ideader  has  not,  in  all  respects,  fallowed  the  form  of  the  complaints 
in  those  actions;  notably,  in  respect  to  the  prayer  for  r&i^.  And, 
growing  out  of  the  circumstances  of  the  complaint  stating  the 
damages  at  (750,000,  and  demanding  in  form  a  money  judgment 
for  that  amount,  the  impression  seems  to  hare  been  created  that 
this  was  an  action  at  law,  instead  of  a  suit  in  equity.  In  this  re- 
spect the  prayer  of  the  complaint  differs  from  the  prayers  in  the 
two  cases  cited,  as  can  be  seen  by  r^erence  thereto;  in  the  Brinck- 
erhofl Case  the  plaintifl  demanding  judgment  that  the  damage? 
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sustained  should  be  ascertained  and  determined,  while  in  the  £ 
Case  the  prayer  was  speeiflcally  for  relief.  The  theory  of  bo 
those  actions,  however,  was  the  same, — both  being  suits  in  € 
for  an  accounting  against  the  defendants,  as  directors,  for  b 
of  their  common-law  duties  as  trustees  of  a  financial  corporati 
and  they  were  both  held  to  be  actions  in  equity,  and  not  a1 
Thus,  in  the  Brinckerhofl  Case  (88  N.  Y.  58),  Judge  Rapallo 
"The  liability  of  the  directors  of  corporations  for  violatio] 
their  duty  or  breaches  of  the  trust  committed  to  than,  and  tJ 
risdiction  of  courts  of  equity  to  afford  redress  to  the  corpor; 
and,  in  proper  cases,  to  its  shareholders,  for  such  wrongs,  exi 
dependently  of  any  statute;"  and  cites  with  approval  the  n 
liability  laid  down  by  Chancellor  Walworth  in  Bobinson  v.  S 
3  Paige,  222,  that  ^the  directors  of  a  corporation,  who  wil 
abuse  their  trust,  or  misapply  the  funds  of  the  company,  by  i 
a  loss  is  sustained,  are  personally  liable,  as  trustees,  to  m^e 
that  loss;  and  they  ore  ateo  liable  If  they  suffer  the  corporate  ; 
to  be  lost  or  wasted  by  gross  negligence  and  inattention  to  tl 
ties  of  their  trust."  In  the  same  case  (BrinckerhofT  v.  Boat 
105  N.  Y.  56T,  12  N.  E.  58),  Judge  Peckham  (page  570, 105  N.  Y 
page  58, 12  N.  E.),  referring  to  this  former  opinion,  says,  "Tliis  c 
has  already  been  held  by  this  court  to  be  an  equitable  one/ 
in  Briggs  v.  Bpaulding,  supra,  it  was  said  that  "the  bill  was  fi 
upon  the  theory  of  a  breach  by  defendants,  as  directors,  oi 
common-law  duties  as  trustees  of  a  financial  corporation,  a: 
breaches  ol  special  restrictions  and  obligations  of  the  national 
ing  act"  And  It  will  be  seen  that  in  that  case,  where  a  nnml 
directors  were  joined,  it  proceeded  as  a  suit  in  equity  to  c( 
the  directors,  respectively,  to  account  for  their  part  in  hi 
through  negligence  or  mi^easance,  permitted  a  waste  or  loss  < 
assets  of  the  bank.  The  fact  that  in  this  case  the  prayer  for 
is  similar  to  that  in  an  action  at  law,  and  demands  a  money 
ment,  is  not  conclusive  upon  the  form  of  action,  it  having 
many  times  held  that  the  court  is  not  bound  or  controlled  b 
prayer  for  rell^;  but  ihe  question  whether  the  action  is  let 
equitable  la  to  be  determined  by  the  allegations  of  the  com; 
and  the  relief  to  which,  upon  such  allegations,  the  plaintifF  ' 
be  entitled.  Valentine  v.  Kichardt,  126  K.  Y.  277,  27  N.  E 
So,  here,  there  is  not  the  slightest  doubt  that  the  complaint  a 
a  cause  of  action  against  the  defendants  as  directors  of  the  ' 
son  Square  Bank,  out  of  which  it  is  claimed  the  right  laccru 
recover  damages  from  them  on  the  ground  of  their  misfeasai 
office,  in  that  by  their  negligence  the  property  of  thje  bank  b< 
dissipated  and  lost.  It  is,  in  substance,  therefore,  an  actii 
equity  to  compd  tiie  defendants  to  sereralty  account  for  sad 
to  such  an  extent  and  amount  as  each,  individually,  may  h&T 
fered  or  permitted  the  same. 

The  argument  based  upon  the  ground  that  these  director! 
formed  their  duties  over  widely  different  periods  requires  m 
cussion,  in  view  of  the  able  manner  in  wUch  that  is  dispost 
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not  only  in  the  Brinckerhoff  and  Briggs  Casee,  but  also  in  the  New- 
Jersey  case  of  Ackerman  v.  Halsey,  37  N.  J.  Eq.  365. 

Another  error  into  which  counsd  aeenw  to  hare  fallen  is  in  as- 
smning  lhat  this  complaint  statea  severftl  causes  of  action;  and 
this,  as  shown  by  one  of  the  briefs,  seems  to  luive  arisen  from  giving 
too  narrow  a  constmction  to  the  language  nsed  by  Jndge  Bapallo 
in  his  opinion  in  the  BrinckerhofT  Case,  wherein  he  says,  "The 
causes  of  action  set  forth  in  the  complaint  are  lomes  and  misappli- 
cation of  the  funds  of  the  bank  through  the  negligence  and  miscon- 
duct of  its  directors."  88  N.  T.  56.  An  examination  of  the  com- 
plaint in  the  action  itself,  however  (which  is  to  be  found  in  volume 
25  [1887]  of  the  Court  of  AppetUs,  at  the  Bar  Association),  shows 
that  there  was  bnt  one  cause  of  action  against  all  the  directors,  for 
an  accounting.  So,  here,  the  action  is  for  the  negligence  and  mis- 
feasance of  the  directors,  resulting  in  loss  and  damage.  Having,, 
therefore,  in  mind  the  character  of  the  action,  we  can  more  intelli- 
gently proceed  to  determine  whether  the  complaint  is  wanting  in 
definiteness  and  certainty.  The  claim  that  the  complaint  is  not 
Bufflciently  definite  and  certain  in  stating  in  what  such  negligence 
or  misfeasance  consisted  seems  to  me  without  force,  because,  with 
great  elaboration,  the  complaint  states  what  were  the  duties  of  such 
directors  or  trustees,  and  thsn  proceeds  to  enumerate  the  respects- 
in  which  they  neglected,  and  illy  performed,  such  duties.  That  it 
is  only  where  the  precise  nature  of  the  charge  is  not  apparent  that 
an  application  is  proper  to  make  the  complaint  more  definite  and 
certain,  has  many  times  been  held.  Difficulty  sometimes  arises  in 
the  application  of  this  rule,  and  this  is  well  illustrated  by  the  case 
of  Reubens  v.  Steamship  Co.  (Bup.)  2  K.  T.  Supp.  30,  which  has  been 
referred  to  as  controlling  authority  by  the  defendants.  In  that  case 
the  complaint  in  an  action  against  a  common  carrier  of  goods,  for- 
negl^ence,  alleged  that  ''the  defendant  so  negligently  and  care- 
lessly misbehaved  itself  in  transporting  said  fur  that  the  same  wa& 
damaged,"  etc  It  was  held  that  this  was  not  sufficiently  definite 
because  it  did  not  show  the  character  of  the  negligence, — ^whether 
it  was  by  improper  stowage  or  careless  handling  or  negligent  ex- 
posure, or  by  any  of  the  numerous  acts,  omissions,  and  circum- 
stances by  which  negligence  would  be  made  apparent.  It  was^ 
according^  held  in  that  case  that  the  complaint  was  not  sufficiently 
definite  or  certain.  The  distinction  between  that  case  and  this- 
consists  in  the  fact  that,  while  there  negligrace  was  generally 
averred,  here,  while  in  one  part  of  the  complaint  the  charges  are 
stated  in  general  terms,  the  complaint  continues  with  a  more  spe- 
cific statement  of  facts,  which  definitely  states  the  various  charges 
made,  and  the  respects  in  which  the  defendants  were  negligent,, 
and  wanting  in  their  duty  as  directors.  Thus,  there  is  no  uncer- 
tainty as  to  the  specific  charges  made  against  them,  the  complaint 
stating,  among  other  things,  that  they  did  not  keep,  or  cause  to  be 
kept,  correct  books  of  acconnt,  bnt  permitted  th^  to  be  falsified 
hy  false  and  deceptive  entries;  that  they  suffered  and  permitted 
varioiu  persona,  firms,  or  corporations,  who  were  insolvent  and. 
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irresponaible,  to  overdraw  their  acconnte;  that  they  negli 
suffered  the  moneys  of  the  bank  to  be  loaned  to  irresp< 
firms;  that  they  did  not  employ  honest  and  competent  pera 
officers  of  said  bank;  that  they  neglected  to  require  anc 
good  the  security  for  tbe  faithfnl  performance  of  the  duties 
president  and  officers  and  employes  of  the  bank ;  that  they  nej 
and  failed  to  make  personal  examination  of  the  conduct  an( 
a^ement  of  the  affairs  of  the  bank,  and  into  the  character 
securities  held  by  it  as  collateral,  and  of  the  propriety  of 
vestments  made  by  the  bank ;  that  they  neglected  and  failed  1 
sufOdent  security  for  the  loans  made  by  the  bank,  taking 
lateral  security  stocks  and  bonds  of  insufficient  value,  and  in 
cases  taking  no  security  whatever;  that  they  negligently  an* 
lessly  permitted  the  officers  and  directors  to  largely  borro 
funds  of  the  bank  for  themselves,  or  for  members  of  their  fa 
and  to  loan  to  relatives  and  friends  large  sums  without  se 
•or  upon  insufficient  collaterals;  and  various  other  specific  cl 
which  it  is  unnecessary  to  enumerate.  If,  to  make  the  con 
definite,  in  addition  to  these  the  pleader  is  bound  to  insert  1 
merous  particulars  dmanded,  it  would  require,  not  (Hily  a  i 
forth  in  the  complaint  all  the  particulars  as  to  time,  plac 
circumstance,  but  as  to  some  of  the  charges  a  setting  forth 
evidence.  My  conclusion,  therefore,  is  that,  though  it  wouli 
been  better  if  the  prayer  had  been  so  framed  as  not  to  obsci 
character  of  the  action,  or  leave  it  in  the  slightest  d^ree  ind 
still  it  is  not  open  to  the  criticism  of  being  so  indefinite  and 
tain  ttmt  the  defendants  are  not  apprised  of  the  chaises 
against  them,  and  that  in  making  the  motion  Hiey  have  lost  s 
the  distinction  between  the  relief  which  is  to  be  secured  by  a  i 
to  make  definite  and  certain,  and  through  a  bill  trf  fiarti 
Motion  denied,  with  f  10  costs. 


(8  Misc.  Bep.  57.) 


(Supreme  Court,  Special  Texm,  Albany  Oounty.   April  7, 1804.] 

1.  Towns — Election  o»  Oppicers. 

Laws  1893,  c.  prorlding  that  certain  officers  shall  be  elected 
annual  town  meeting"  In  each  town,  refers  to  the  day  on  which  the 
are  cast  In  the  several  election  districts,  and  not  to  the  day  the 
when  the  toWn  ofBcers  meet  to  canvass  the  result  of  the  election, 
transact  such  other  town  business  as  may  be  bnragfat  beton  them. 

2.  &TATUTE» — Time  op  Taeiko  Effect. 

A  statute  doee  not  tike  effect  until  the  day  aftor  its  approval, 
cannot  relate  back  to  time  before  its  approval,  and  tbe  law  does  i 
oi;nlze  parts  of  days  except  In  the  furtherance  of  justice. 

8.  Eamb— Eptect  oh  Fbmdiko  Hattbrs. 

A  itatnte  does  not  apply  to  mattem  In  laxKiesB  of  transaction  at  t 
of  Its  passage,  unless,      its  terms,  It  is  made  appUcatde  thereto. 

Application  by  James  H.  Foley  for  the  correction  of  the  i 
ballot  in  the  town  of  Watervliet.  Granted. 


In  re  FOIiET. 
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This  la  an  appncatton  to  a  jlnstiee  of  tte  mqircne  ooort,  Tmd«r  section  8S 

of  the  eleetiffli  law  (chapter  6S0  of  the  LawB  of  18&2).  The  petitioD^,  James 
H.  Foley,  has  been  nominated  for  the  office  of  town  clerk  In  the  town  of 
Waterrllet.  The  town  derk,  whose  fluty  It  1b  to  print  the  official  ballot,  refuses 
to  print  the  name  of  the  petitioner  thereon  as  one  of  the  candidates,  claiming 
tliat  he,  ICr.  Le  Boy,  holds  office  for  anothOT  year,  and  that  therefore,  no 
town  clerk  Is  to  be  elected  in  the  town  of  Watrarllet  this  year.  The  claim 
of  Mr.  Le  Roy  Is  that  he  was  elected  on  the  Uth  day  of  April,  1893,  to  the 
office  of  town  derk  of  said  town,  and  that  by  Tlrtoe  of  diapter  844  of  the  Laws 
of  1833  he  holds  (rfBce  tor  tbs  term  of  two  years  from  the  time  of  his  Section. 
The  order  to  show  cause  her^  was  returnable  Satordar,  Aj/uH  7tb,  at  8 
o'dodb  a.  sl;  the  dectifHi  to  be  held  Uondaj,  AvtH  9Ql 

Etigeae  McLean,  for  the  motion. 
Ghaiiea  B.  Templeton,  oppoeed. 

HEBRICK,  J.  The  qnestlonB  arising  here  are  a  little  too  dilRcutt 
to  be  passed  npon  hastily,  but  the  refusal  to  grant  this  motion  will 
prevent  anj  test  being  mqde  as  to  whether  Mr.  LeRoy  has  been  in 
fact  elected  for  two  years,  or  only  for  one,  unless  the  electors  of  the 
town  resort  to  the  use  of  a  paster  ballot;  and  then  will  arise  the 
question  as  to  whether  these  paster  ballots  are  to  be  counted,  or 
rather  whether  the  nominees  top  the  office  of  town  derk  printed 
upon  the  paster  ballot  shall  be  recognized  by  the  aereral  boards 
of  inspectors  of  elections  throagh  the  town.  Of  course,  printing 
the  names  of  candidates  upon  the  ballots,  and  a  declaration  at  the 
close  of  the  election  that  one  of  them  has  been  elected,  does  not  de- 
prive Mr.  Le  Boy  of  the  office  if  he  was  in  fact  elected  thereto  for 
two  years.  It  will  place  the  candidate  receiving  the  greatest  number 
of  votes  in  a  position  to  test  Mr.  Le  Roy's  title  to  office,  and  no  one 
can  be  placed  in  such  position  unless  there  is  a  ballot  cast  for  him 
for  the  office.  With  these  considerations  in  view,  I  feel  less  hesita- 
tion in  deciding  this  promptly,  becanse  it  must  be  passed  upon 
promptly,  if  at  all,  than  I  otherwise  would. 

The  flrat  question  that  arises  is  as  to  whether  Mr.  Le  Roy  was 
elected  on  the  10th  or  the  llth-  day  of  April,  1893.  The  indiscrim- 
inate use  of  the  words  "town  meeting"  in  our  various  statutes  has 
caused  a  good  deal  of  confusion  to  arise,  and  particularly  so  in  refer- 
ence to  what  is  called  the  "county  law."  The  original  town  meet- 
ing was  a  meeting  of  the  town  electora  at  one  place  for  the  election 
of  town  officers,  and  for  the  transaction  of  other  town  business.  In 
course  of  time  it  was  found  inconvenient  to  have  the  election  at 
one  place,  and  compel  all  the  voters  of  the  town  who  desired  to  par- 
ticipate to  vote  at  one  plac^  and  that  finally  resulted  In  a  number 
of  the  towns  of  the  state  b^g  divided  into  Section  districts  for 
the  convenience  of  the  voters.  The  elections  were  held  on  one  day, 
and  the  town  officers  met  at  some  subsequent  day  to  canvass  the 
result  of  the  election  of  the  several  election  districts,  and  also  to 
transact  such  other  town  business  as  might  be  brought  before  them. 
The  latter  day — the  day  when  the  town  officers  meet — ^has  still  re- 
tained the  name  of  "town  meeting"  in  such  towns,  althongh  the 
actual  election  of  town  officers  takes  place  at  a  prior  day.  These 
iKMurds  of  town  officers,  so  far  as  they  have  any  dntj  connected  with 
v.28H.Y.s.no.6— 89 
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the  election,  perform  the  same  fanctionB  that  boarda  of  flnpervisora 
do  in  canvaBsing  the  retams  from  tiie  several  Election  districts  in 
the  cotinty  of  the  election  held  for  county  afflcera,  or  that  state  offi- 
cers acting  as  boards  of  state  canvassers  perform  in  canvassing  the 
retams  of  election  made  by  the  several  boards  of  supervisors  in  the 
state.  The  election  is  had  on  the  day  that  the  TOtes  are  cast,  and 
canvassed  by  the  election  officers,  and  not  upon  the  day  when  the 
result  is  announced  by  the  canvassing  boards.  The  election  is  the 
act  of  the  voters  of  the  town,  and  takes  place  on  the  day  they  de- 
posit their  ballots.  The  town  board  merely  ascertains  the  result  of 
their  acts.  That  the  town  meeting  referred  to  in  the  law  relating 
to  tovm  officers  is  the  meeting  at  which  the  balloto  are  cast,  and 
not  the  day  the  tpwn  officers  canvass  the  returns  of  the  InspectorB 
from  the  several  Section  districts,  is  evident  from  section  1  of 
chapter  344  of  the  Laws  of  1893,  which  reads  as  follows:  "There 
shall  be  elected  at  the  annual  town  meeting  in  each  town  by  ballot, 
one  justice' of  the  peace,  one  clerk,"  etc.  *It  recognize  the  fact  that 
generally  through  the  state  the  town  meeting  and  town  election 
are  one  and  the  same  thing,  held  on  one  and  the  same  day,  and  is 
the  meeting  whereat  the  dectors,  by  their  ballots,  declare  their 
choice  of  town  officers.  "No  ballots  are  cast  when'  the  town  board 
meets  and  canvasses  the  returns  from  the  several  election  districts. 
If  I  am  correct  In  that  construction,  then  Mr.  Le  Boy  was  elected 
on  the  ibth  day  of  April,  1893,  the  day  when  the  ballots  were  cast, 
and  not  on  the  11th,  notwithstanding  chapter  22  of  the  Laws  of 
1858  recognizes  the  day  when  the  town  officers  meet  to  canvass  the 
returns  from  the  several  election  districts  as  the  town  meeting. 
If  Mr.  Le  Boy  was  elected  on  the  10th  day  of  April,  1893,  he  was 
elected  for  only  one  year,  and  chapter  344  of  the  Laws  of  1893  does 
not  extend  his  term  of  office.  But,  assuming  his  election  to  have 
taken  place  on  the  11th  day  of  April,  1893,  then  I  think  the  statute 
does  not  apply.  Chapter  344,  Laws  1893,  was  signed  April  11, 
1893,  about  10:30  o'clock  a.  m.,  as  appears  from  the  affidavit  of  Mr. 
Le  Boy.  The  law  does  not  take  notice  of  parts  of  days.  The  whole 
day,  then,  must  be  either  excluded  or  included.  But  acts  of  the 
l^slature  only  take  efFect  from  and  after  their  passage.  As  they 
cannot  relate  back  to  time  before  they  are  passed,  the  entire  day,  then, 
mast  be  excluded.  That  being  so,  the  statute  in  question  would  not 
affect  officers  elected  on  the  day  It  was  s^ed.  There  are  authori- 
ties holding  that  the  rule  that  the  law  does  not  take  notice  of  parts 
of  days  will  be  disregarded  by  the  courts  in  the  furtherance  of  jus- 
tice, and  the  particular  part  of  the  day  when  the  statute  was  passed 
will  be  inquired  into.  To  illustrate,  if  a  statute  was  passed  before 
mid-day,  and  an  act  done  after  mid-day,  it  will  be  hdd  in  further- 
ance of  justice  that  the  law,  which  was  in  fact  passed  in  the  morn- 
ing, will  relate  to  the  act  done  in  the  afternoon.  £fow  such  anthori- 
ties  apply  to  tMs  case  I  fail  to  see.  I  cannot  see  where  justice  is 
to  be  furthered  by  a  departure  from  the  general  rule  in  this  matter. 
Mr.  Le  Boy  sought  and  was  placed  in  nomination  for  the  office  of 
town  clerk  when  the  terra  of  office  was  only  one  year.   The  people 


Sup.  Ct.] 


IN  RE  FOLEY. 


611 


of  the  town  bo  nnderetood  it  Th^  were  In  tiie  act  of  decting  Mm 
for  only  one  year  when  the  statute  in  question  was  passed.  What 
injustice  or  what  wrong  is  done  to  him  or  injustice  to  the  people 
of  the  town  by  holding  to  the  general  rule  under  such  circumstances 
is  difficult  to  discover.  While,  as  I  have  said,  there  are  authorities 
holding  that  the  statute  will  be  held  to  relate,  under  certain  cir- 
cumstances, to  acts  done  on  the  same  day  of,  but  after,  the  passage 
of  the  statute,  there  are  none,  as  tar  as  I  know,  that  hold  that  a 
statute  affects  an  act  in  process  of  being  performed  at  the  very 
time  d  its  passage;  and,  unl^  there  is  something  in  the  act  plainly 
indicating  that  it  is  Intended  to  rdate  to  and  affect  acts  tiien  in 
process  of  belbg  performed,  I  do  not  think  that  it  can  be  held  to 
relate  to  them,  in  this  case  the  election  was  actually  taking  place 
at  the  time  the  statute  was  signed.  The  polls  had  been  open  for 
some  hours,  and  it  seems  to  me  that  it  would  be  a  strained  construc- 
tion to  hold  that  such  statute  applied  to  the  election  held  on  the 
11th  day  of  April.  For  these  reasons,  hastily  considered,  I  think 
tiie  apidication  should  be  granted,  and  the  town  derk  directed  to 
place  the  name  of  the  nominee  for  town  clerk  npon  the  official 
iMOlot. 

(8  Misc.  Bep.  196.) 

In  re  FOLBY. 

(Soprane  Oomt,  Special  Term,  Alban7  Oonntr.   May  2,  1891) 

OmCB  AHD  OFFICBIlS--AFFt.TCATTON  TO  COUPBL  DBLITEBT  OP  BOOSa. 

One  who  produces  a  certificate  of  election  to  an  office,  and  haa  taken  and 
filed  ibe  conatitatlonal  oath,  is  entitled  to  the  delivery,  of  the  books  and  pa- 
pers ptttatailnr  to  such  office. 

Application  by  James  H.  Foley  to  compel  the  delivery  of  the 
books,  etc,  appertaining  to  the  ofQce  of  town  clerk  for  the  town 
of  Waterrliet,  to  which  petitioner  dalnui  to  bane  been  elected. 
(Granted. 

Eugene  McLean,  for  the  motion. 
Charles  B.  Templeton,  opposed. 

HEBBIOE,  J.  This  is  an  application  pursuant  to  chapter  179 
of  the  Laws  of  1893  to  compel  the  delivery  of  books,  papers,  etc., 
appertaining  to  a  pnblic  office.  The  claimant,  James  H.  Foley, 
claims  to  have  been  ^ected  town  clerk  of  the  town  of  Watervliet 
at  the  election  held  April  9,  1894,  and  produces  upon  this  applica- 
tion his  own  affidavit  and  that  of  a  member  of  the  town  board  of 
canvassers  of  said  town,  showing  that  Foley  was  a  candidate  for 
town  clerk,  and  that  he  received  a  majority  of  the  votes  cast  at 
such  election,  and  that  the  board  of  town  canvassers  canvassed  said 
votes,  and  duly  declared  James  H.  Foley  elected  town  clerk  of  the 
town  of  Watervliet;  that  the  election  was  held  on  the  9th  day  of 
April,  and  that  such  canvass  and  declaration  of  the  result  was 
made  by  the  town  canvassers  on  the  10th  day  of  April,  1894.  The 
claimant  further  shows  that  he  took  the  constitutional  oath  of 
office  on  the  16th  day  of  April,  1894,  and  that  on  the  same  day  he 
made  a  demand  on  the  defendant,  Le  Boy,  for  the  delivery  to  him 
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ct  the  boota  and  papers  of  the  office  and  tbst  Le  Boy  refused  tc 
liTer  the  same  to  him.  The  facts  thus  far  stated  are  nndispi 
There  is  a  controversy  between  the  parties  aa  to  the  llling  of 
oath  of  office,  tlie  daimant  asserting  that  he  ratered  the  offic 
the  derk,  who  was  then  engaged  in  writing,  and  laid  his  co] 
tntional  oath  of  office,  together  with  his  verifled  statement  of 
expenses  of  his  election,  npon  the  table,  at  the  time  of  and 
prior  to  his  presenting  to  him  a  written  demand  for  the  deli 
of  the  books  and  papers;  that  subseqaently,  and  while  in  poi 
sion  of  said  office,  he  ascwtained  that  Le  Boy  had  not  mailed 
oath  as  being  filed,  as  town  derk,  Hie  defendant,  Le  Boy,  de 
this  stat^ent  of  Foley  that  he  deposited  snch  pa  pet  on  the  t 
in  said  office,  while  he,  Le  Boy,  was  engaged  in  writing.  The  t 
of  the  facts  appears  to  be  this,  from  all  the  affidavits  and  si 
ments  before  me:  That  the  claimant,  Foley,  went  to  the  o 
or  place  that  was  nsed  as  the  town  clerk's  office,  and  then  c 
pied  by  Le  Boy,  and  d^nanded  possession,  which  Le  Boy  refuse 
give.  Foley  remained  in  the  office,  and  thereafter,  while  Le 
was  absent  from  said  office,  the  claimant,  Fdey,  had  a  new 
placed  upon  the  door,  and  hjRS  remained  In  possession  tiiereof, 
of  many  of  the  books  and  papers  of  the  office,  to  the  exclusio 
Le  Roy.  That  Le  Boy,  daiming  to  be  still  town  derk,  and  ' 
some  of  the  books  and  docnments  of  the  office,  has  established  ^ 
he  claims  to  be  the  town  clerk's  office  at  his  own  house.  And 
Foley,  as  town  clerk,  has  indorsed  his  constitutional  oath  at  o 
and  filed  it  in  the  town  derk's  office  now  occupied  by  him.  Whc 
it  was  filed  in  the  precise  manner  that  Volsy  says  is  of  little  c( 
quence,  the  purpose  of  it  being  to  indicate  his  acceptance  of 
office;  and,  that  being  manifested  by  his  filing  or  attemptin 
file  it  within  eight  days  after  it  was  taken,  seems  to  me  a  suffli 
compliance  with  the  statute.  This  is  not  a  proceeding  to  try 
to  office,  but  a  summary  proceeding  to  authorize  the  deliver 
books  and  papers  to  the  person  who,  npon  uncontested  facts 
pears  entitled  to  hold  the  office  in  question;  and  where  it  api 
that  a  person  daiming  an  elective  office  has  received  the  m&y 
of  the  votes  cast  at  the  dection  at  which  sach  office  was  to  be  f 
and  has  received  a  certificate  of  such  dection,  and  has  taken 
oath  of  office  required  by  law,  such  facts  are  sufficient  to  entitle 
to  the  necessary  books  and  papers  pertaining  to  such  office, 
for  the  granting  of  an  order  under  the  statute  referred  to.  I 
Bradley,  141  N.  Y.  627,  36  K.  E.  598.  A  person  daiming  titl 
an  dective  office  in  opposition  to  a  certificate  of  election  is 
ordinarily  entitled  to  tiy  to  establish  such  title  to  office,  not 
standing  such  certificate  ot  dection,  in  proceedings  of  this  du 
ter,  but  is  compelled  to  resort  to  his  remedy  by  quo  warranto, 
the  defendant  in  these  proceedings  asserts  that  his  title  to  < 
relates  back  of  the  dection  of  April,  1694,  and  the  certlfical 
■the  claimant  of  the  result  of  such  election  to  the  dection  of  1 
and  that,  as  a  matter  of  law,  there  was  no  election  to  be  held  foi 
office  ot  town  derk  for  the  town  of  Watervllet  at  the  electia 
1894,  and  that  the  ballots  cast  for  such  office,  and  the  canvai 
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the  same,  and  declaration  of  the  resalt,  and  the  certificate  of  elec- 
tion iasaed  thereupon,  were  all  nugatory,  void,  and  of  no  effect; 
and  he  claims  that  upon  the  nndispnted  facts  in  the  case  his  title 
to  BDch  office,  and  not  that  of  the  claimant,  is  clear. 
It  appears  f nan  the  papers  before  me  in  a  prior  proceeding,  which, 
the  consent  of  all  the  parties,  have  heen  r^id  as  part  of  Ihe 
papers  in  the  proceeding  now  pending,  that  the  defendant,  Le  Boy, 
was  elected  town  derk  d  the  town  of  Watervliet  at  the  town  elec- 
tion held  in  the  spring  of  1S93,  and  he  claims  that  by  virtue  of 
the  statutes  then  in  force  he  was  elected  to  the  office  for  the  term 
of  two  years.  He  asserts  that  he  was  elected  on  the  11th  day  of 
April,  1893,  and  that,  chapter  344  of  the  Laws  of  1893  having  be- 
come a  law  on  tiie  same  day,  it  made  the  term  for  which  he  was 
elected  two  years.  The  etecUon  was  held  under  the  provisiona  of 
chapter  22  of  the  Laws  of  1858.  That  act  prorides  for  Ihe  division 
of  the  town  of  Watervliet  into  election  districts,  and  provides  for 
holding  the  town'  Sections  by  dectlon  districts;  and  further  pro- 
vides that,  after  the  canvass  of  the  votes  in  eadi  election  district, 
the  statement  of  the  result  made  by  them  shall  be  certified  to  the 
annual  town  meeting,  to  be  held  on  the  succeeding  day,  and  that 
the  board  of  town  officers  at  such  annual  town  meeting  shall  com* 
plete  the  canvass  by  adding  all  the  statements  of  the  several  dis- 
tricts together,  and  declare  the  result  the  same  day,  as  thongh  snch 
votes  had  been  polled  at  snch  annual  town  meeting.  The  ballots 
were  cast  on  the  10th  6nj  of  ApzH,  and  the  statem^ts  of  the  re- 
sult of  the  several  election  districts  were  made  on  that  day.  They 
were  added  t(^ether  at  the  aimnal  town  meeting  held  on  the  11th. 
day  of  AprU, — the  following  day, — and  for  that  reason  the  defend- 
ant's cout^tion  is  that  he  was  in  fact  elected  upon  the  11th  day 
of  April,  instead  of  on  the  10th;  what  is  designated  as  the  "annual 
town  meeting"  in  the  statute  having  been  held  on  the  11th  day 
of  April.  The  general  town  law  providing  that  tow;i  de^s  abah 
be  elected  at  the  annn^  town  meetings,  the  d^endanf  s  daim  is 
that  that  was  the  time  when  he  was  dected,  and  the  onij  time 
the  town  cleik  can  be  dected.  That  is  donbtless  tme,  If  the  dec- 
tiou  in  question  had  taken  place  under  the  general  law  in  relation 
to  town  meetings  and  the  election  of  town  officers,  bat,  as  before 
stated,  the  election  in  question  was  held  under  a  special  law,  and 
section  20  provides  as  foIlowB: 

•^Nothing  in  this  act  shall  be  construed  so  as  to  alter  the  time  or  place  of 
boldiDg  the  annual  town  meetlngB,  or  doing'  anr  btuiness  QsaaUy  dmie  at  ttie 
amiual  town  meeting  witb  the  exccptloa  ot  the  electloD  of  town  f^cen,  u 
herein  provided." 

Thus  expressly  recognizing  and  providing  that  the  election  of 
town  officers  shall  be  hdd  at  a  different  time  from  the  annnal  town 
meeting. 

I  have  already  brie^  discussed  the  legal  questions  here  involved 
in  Re  Foley,  28  N.  Y.  Bupp.  60S>  to  which  reference  in  hereby  made, 
and  see  no  reason  to  change  my  views  thereon  as  then  expressed; 
and  it  seems  to  me  that,  npon  the  undisputed  facts  in  the  case, 
the  defendant  has  no  ri^t  or  title  to  the  office  in  question.  Noth- 
ing exists  in  this  case  to  cause  a  departnre  from  what  I  understand 
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to  be  the  correct  role  In  theee  proceedlnga, — tiiat,  where  a  p( 
produces  a  certiflcate  of  electloiL  from  the  prop^  election  ofl 
of  his  election  to  such  office^  with  proof  that  he  has  taken  the 
Btitntional  oath  of  ofQce,  and  filed  the  same,  and  given  the  n 
sary  nndertaldng,  where  one  is  required  by  law,  he  is  entitle 
the  delivery  to  him  of  the  books  and  paperB  pertaining  to 
oiBce.  In  re  Bradley,  141  N.  Y.  527,  36  K.  E.  598.  Aa  order 
be  granted  to  the  cUUmant  as  prayed  for  in  his  petition. 

<8  Misc.  Rep.  &L)  =— 

MAYOR,  Era.  OF  OITT  OF  NEW  YORE  v.  NSW  YORE  RBFBIOE! 
mo  CONST.  CO.  et  aL  (two  cases). 

(Snpreme  Court,  Special  Term,  New  York  County.    April,  1S94.) 

1.  Mdnicipal  Cobporationb  ~  Cancelino  Franchise  —  Eiistino  Right 
Where  the  grant  of  a  franchise  by  a  city  reserres  to  a  municipal  1 
power  to  notify  tbe  grantee,  on  ItB  failure  to  comply  with  the  provlsk 
the  CranchiBe,  to  dlBoontlnne  its  operation  and  business  thereunder, 
board  has  no  powo:  to  annul  the  trandilM.  so  as  to  destroy  rlghti 
liabilities  accruing  prior  thereto. 

8.  Saue — Grant  op  Franchise. 

One  who  obtains  a  franchise  from  the  city,  which  necessitates  the  I 
of  the  pipes  in  the  street,  takes  the  same  subject  to  delay  or  refus 
the  part  of  the  common  council,  in  wlilcb  Is  vested  control  of  the  at 
to  grant  a  permit  to  lay  such  pipes. 
8.  Quarahtt— LrABiLriT  of  Guarantor. 

The  llabUity  of  a  guarantor  of  rent,  having  become  fixed  tor  rent 
rear,  can  be  discharged  only  by  payment,  release,  or  other  satlsfactJo 

4  ConTBACTS — (Josstructioh  bt  Parties— Effect. 

A  construction  of  a  contract  by  the  parties  thereto  is  of  great  weij 
determining  Its  meaning. 

Two  actions  by  the  mayor,  aldermen,  and  commonalty  of  the  ci 
New  York  against  the  New  Tork  Refrigerating  Construction 
pany  and  others  to  recover  money  alleged  to  be  due  under  cont 
Judgment  for  plaintitts. 

William  H.  Olark  (David  J.  Dean  and  Terence  Farley,  of  com 
for  plaintiffa 
Burton  N.  Harrison,  for.  defendants. 

LA.WKENGE,  J.    These  actions  are  brought  to  recover  ce: 
sums  which  are  alleged  to  have  become  due  from  the  dc^endan 
New  Tork  Refrigerating  Construction  Company  to  the  plain 
pursuant  to  the  provisions  of  an  agreement  entered  into  bet' 
said  corporation  and  the  plaintiflB  cm  the  15th  of  May,  1890. 
other  defendants  are  the  sureties  who  joined  with  the  New 
Refrigerating  Construction  Company  in  the  execution  of  a  boi 
the  plaintlfFSj  the  condition  of  which  was  that  if  the  said,  the  al 
boundeu,  the  New  Tork  Refrigerating  Constmction  Company, 
well  and  truly,  and  in  a  good,  sntBcient,  and  workmanlike  manner 
form  the  said  contract,  and  each  and  every  provision  therein 
tained  on  its  part  to  be  done  and  performed,  and  sliall  maintali 
said  apparatus  in  accordance  with  the  terms  and  provisions  in 
contract  stipulated,  and  shall  in  each  and  eveiy  respect  co: 
with  the  conditions  therein  contained,  then  this  obligation  t 


Sup.  CU]     MAYOR,  ETC.,  NSW  YORE  V.  NEW  YORK  REFRIQ.  CONST  GO.  615 

void;  othent'ise,  to  remain  in  full  force  and  virtne.  It  is  claimed 
on  the  part  of  the  pUdntiilfl  in  the  first  action  that  an  installment 
became  dne  from  the  New  York  Befrigerating  GonBtmctlon  (com- 
pany to  the  plaintifPs  on  the  1st  of  February,  1891,  amounting  to 
$1,375,  and  that  a  further  installment  of  said  amount  became  due  \ 
on  the  Ist  of  May,  1891.  The  second  action  is  brought  to  recover 
two  further  installments  alleged  to  have  become  due  to  the  plain- 
tiffs, in  accordance  with  the  terms  of  the  agreement  aforesaid,  on 
the  1st  d£^  of  August  and  Ist  day  of  November,  1891,  eactf  install- 
ment bdng  for  the  sum  of  fl,375.  The  defendants,  by  their 
original  answer,  after  denying  that  the  sums  aforesaid  became  due 
and^  the  terms  of  the  agreement  aforesaid,  and  after  alleging  a 
willingness  and  tender  to  perform  on  the  part  of  the  defendants, 
averred  that  any  nonfulfillment  of  the  terms  of  the  agreement  was 
caused  by  the  failure  and  neglect  of  the  plaintiffs  to  perform  their 
part  Gt  the  obligations  in  the  premises,  and  they  averred  that  they 
had  nerer  received  any  receipts  whatever  from  the  standholders  in 
the  market,  and  that  the  ptaintifls  have  never  become  entitled  to  any 
percentage  on  the  gross  reodpts;  and,  by  a  supplemental  answer, 
the  defendants  allege  that  subsequent  to  the  commencement  of  the 
action,  and  on  or  about  the  13th  of  March,  1893,  the  plaintiffs  can- 
celed and  annulled  the  said  agreement  of  May  15, 1890,  of  which  can- 
cellation and  annulment  notice  in  wilting,  dated  April  3,  1893,  was 
served  on  the  defendants,  and  it  is  averred  that  by  reason  thereof  the 
defendants  were  released  and  discharged  from  every  obligation  or 
liability  upon  the  bond  in  the  comi^aint  mentioned;  and  they  fur- 
ther aver  that  the  defendants  have  accepted  and  acquiesced  in  such 
cancellation  and  annulment  By  the  agreement  of  the  15th  of  May, 
1890,  the  plaintiffs  granted  to  the  defendant  corporation  permission 
to  introduce  into  the  market  known  as  the  "New  West  Washington 
Market"  its  refrigerating  apparatus,  for  the  purpose  of  supplying  to 
the  standholders  in  said  market,  at  certain  specified  rates  per  cubic 
foot,  cold  air  for  preserving,  etc.,  and  to  maintain  the  said  appa- 
ratus in  said  market  for  said  purpose  for  the  period  of  10  years 
from  the  date  of  said  agreement.  It  was  further  provided  in  said 
agreement  as  follows: 

**7.  The  said  partr  of  tbe  second  part  farther  agrees  that  It  will  pay  Into 
the  dty  treasury  quarterly,  for  the  prlTlleges  herein  set  forth,  on  the  flwt  day 
of  Angost,  NoTember,  February,  and  May.  in  each  and  eveir  year,  five  per 
cent  of  the  grosg  receipts  for  the  quarter  then  last  past,  from  the  stand- 
holders  in  said  market,  and  the  additional  sum  of  (6.500  per  annum,  such  addl- 
tlwial  sum  to  be  paid  In  equal  quarterly  installmraitB  on  the  above  days  in 
eadi  and  every  year." 

Fiaiagiaph  10  provides — 

"That  ibe  said  party  of  the  first  part  hereby  grants  permission  to  the  said 
party  of  the  second  part  to  introduce  said  apparatus  for  said  refrigerating 
pnrpoaes.  In  said  Mew  West  Washington  market,  and  to  maintain  the  aame 
therein  tot  tiie  period  of  teax  years  from  the  date  of  this  contract" 

On  the  30th  of  March,  1898,  the  following  preamble  and  resolutions 
were  adopted  at  the  meeting  of  the  commistAoners  of  the  sinking 
fund: 

"Whereas,  the  comptrollo'  cwtified  In  writing  to  the  commlsslODers  of  the 
stnUiig  fond  on  FetHroary  23d,  189S,  that  in  his  opinion  the  New  Yatk  Be- 
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trlgeratlng  Construction  CkHnpany  Is  not  p«4orinlng  each  and  every  provl 
ot  tbe  aKTcement  made  hj  It  with  the  dty.  dated  Uay  IStb.  1890,  to  fui 
cold  air  for  retrlgwatlng  porpoaei  in  Weat  Washington  Market;  and  whs 
a  copy  of  such  certificate  has  been  fumlabed  by  tiie  oomptroller  to  the 
company;  and  whereas,  the  company  has  failed  to  appear  this  day  In  reap 
to  due  nottee  la  reply  to  the  charges  and  in  its  own  defense:  Therefore 
solved,  that  the  commissioners  of  the  sinking  fond  hereby  And  and  det 
that  the  charges  bare  been  sustained,  and  the  comptroller  Is  atithariied 
directed  to  notify  the  New  Yotk.  Befrlgeratlng  Construction  Company  to 
continue  its  system,  and  to  remove  all  pipes,  fixtures,  and  connections,  ar 
restore  the  New  West  Washington  Market  bnUding  or  buildings  to  1 
original  condition,  as  provided  for  in  said  agreement.  Resolved,  that  the  aj 
meut  with  the  New  York  Refrigerating  Oonstruction  Company  of  May  : 
1890,  for  supplying  refrigeration  in  the  New  West  Washington  Market,  be 
hecelsy  Is  canceled  and  annulled.    Richard  A.  Storrs,  Secretary," 

The  condition  of  the  bond  has  already  been  stated,  and  also 
defenses  interposed  by  the  defendants.  It  is  contended  on  the  j 
of  the  defendants,  in  the  first  place,  that  it  was  the  intention  oi 
parties,  that  whaterer  the  plaintiffs  were  to  receive  from  the  ddi 
ant  company  was  to  come  out  of  the  receipts  of  the  buainesa  d 
in  furnishing  refrigeration  to  the  atandholders  in  the  maike^ 
that,  as  it  Ia  admitted  that  there  have  been  no  such  receipt^ 
plaintiffs  should  not  be  allowed  to  recover  anything.  I  do 
think  that  the  poa&tion  is  tenable.  The  obli^tion  under  the  sevc 
claose  of  the  agreement  is  to  pa;y,  in  addition  to  the  gross  reoei 
the  sum  of  |5,600  per  annum,  sncfa  additional  sum  to  be  pai< 
equal  quarterly  installments,  etc.  This  provision  is  indepM< 
of  the  gross  receipts,  and,  as  tb.e  agreement  states,  additional  thei 
Th&  p^intiffs  did  not  guaranty  that  there  should  be  any  rece 
from  the  atandholders  by  the  defendant  corporation.  If  there  v 
such  receipts,  the  plaintiffs  were  to  be  entitled  to  5  p&  cent  upon 
gross  amount  recelTed,  but  the  Bmn  of  96,600  per  annnm  waa^  i 
read  the  contract;  to  be  paid  in  any  emit  in  quarterly  installmc 
without  regard  to  the  suceeas  or  failure  of  tbe  &it&epriae.  Fnrt 
more,  it  is  well  to  bear  in  mind  tiiat  the  company,  tii«e  having  I 
no  rec^pts,  recognized  its  obligation  to  pay,  and  did  pay  from 
time  of  the  maldng  of  the  agreement  nntU  the  Ist  of  February,  1 
which  was  an  admis^on  on  the  part  of  the  defendant  corpora 
of  its  liability,  and  a  practical  construction  by  the  parties  at 
contract;  and  such  a  constmction,  although  it  has  not  the  force 
judicial  decision,  is  of  great  wdght,  and  should  not  be  lightly  di 
garded.  Powers  r.  Village  of  Athens,  26  Hon,  282-287;  £ai 
V.  Pickersgill,  55  N.  T.  310-316. 

It  is  also  contended  that  there  is  a  complete  defense  for  the  tl 
individual  defendants,  as  sureties  in  the  bond  sued  on,  for  the 
son  that  the  complaint  does  not  charge  any  default  of  the  com{ 
as  to  any  matter  for  which  the  sureties  in  the  bond  became  thei 
bound;  and  it  is  claimed  that  the  recital  in  the  bond  should  coi 
the  condition  therein  contained,  and  that,  if  there  is  any  conflici 
tween  the  two,  the  latter  should  give  way  to  the  former.  This 
not,  I  think,  be  maintained.  There  Is  no  conflict  between  the  re^ 
in  the  bond  and  the  condition  thereof.  The  recital  refers  to 
agreement  as  being  annexed  to  tbe  bond,  and  tlie  condition  of 
bond  is  that  the  contracting  parties  shaU,  in  each  and  eveiy 
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■pect,  comply  with  the  conditions  in  the  contract  contained.  There 
is  DO  pretense  that  there  was  any  fnrnd  practiced  upon  the  snreties, 
or  any  concealment  as  to  the  obligation  which  they  were  to  assume. 
It  must  be  presumed  that  they  read  the  instniment  which,  it  is  re- 
cited in  the  bond,  was  prefixed  thereto,  and  that  they  knew  each 
and  every  condition  therein  contained,  and  they  bound  themselTes 
that  the  contract  should  be  in  every  respect  perfumed  and  fulfilled. 
The  cases  cited  by  the  learned  counsel  for  the  defendants  do  not,  in 
my  opinion,  have  any  application  to  this  case,  because  there  Is  no 
conflict  between  the  recital  and  the  condition,  and  there  is  nothing, 
therefore,  1^  for  construction ;  and,  also,  because  the  agreement  be- 
tween the  corporation  and  the  plaintiffs  is  annexed  to  the  bond  and 
forms  a  part  thereof.  It  is  also  claimed  by  the  defendants'  counsel 
that  each  of  the  defendants  has  a  perfect  defense  to  the  plaintiffs' 
claim,  because  the  agreement  of  May  15, 1890,  was  canceled  and  an- 
nulled the  resolutions  TNisaed  by  the  commissiMieTB  of  the  sink- 
ing fnnd  on  tiie  30th  of  Mardi,  1893,  followed  as  it  was  the  notice 
contained  In  the  comptrrfler's  letter  of  April  8, 1893.  Such  I  do  not 
think  can  ftiirly  be  said  to  be  the  effect  of  the  resolutions  of  the  com- 
missioners of  the  sinking  fund.  The  resolutions  were  passed  yar- 
snant  to  the  prorision  of  the  agreement  which  declares  that: 

"If  at  any  time  the  said  comptroller  sball  be  of  the  opinion,  and  shall  so  cer- 
titj  to  the  conuBlBSfoners  of  the  sinklnK  fnnd  in  writln?,  that  the  party  of  the 
Mcond  part  la  not  performing  each  and  erery  provlafon  of  this  agreement, 
*  *  *  and  a  copy  of  such  certificate  shall  be-  fnmisbed  by  the  comptroller 
to  the  party  of  the  second  part,  and  that,  after  a  reasonable  (wortnnltr  'shall 
have  bees  afEorded  to  the  said  party  of  the  second  part  to  be  heard  In  r^ly 
to  the  aiargn,  and  in  Its  own  dcAnse,  befors  tt»  bou-d  of  slnkiiig  fond  com. 
mteleKcfs,  Am  and  hi  such  case  ttift  eomptraller,  upon  the  direction  of  the 
comnrfsBtonefS  of  fbe  sinking  fond,  kItoi  after  sodi  hearbir  had,  shall  bare 
the  power  to  notify  tiie  said  party  of  the  second  part  to  dlscontlnne  the  said 
syston,**  etc 

I  am  of  the  opinion  that  discontinuing  tiie  system  does  not  mean 
the  cancellation  of  any  claim  which  may  hare  accmed  to  the  plain- 
tifZs  1^  reason  of  the  failure  of  the  defendant  corporation  to  per^ 
fmn  ite  obligati<ms  under  the  contract.  Discontinuance  of  the  i^ys- 
tcm  loolcs  to  the  future,  and  not  to  the  past,  and,  when  the  discoa- 
tinnanee  takes  place  the  r^ts  and  liabilities  of  the  parties  up  t» 
the  tin»e  of  discontinnance  are  preserved.  This,  I  think,  is  the  clear 
contraction  of  the  terms  of  the  agreement  tt  is,  however,  con- 
tended by  the  defendants  that,  as  the  comminrioners  of  the  sinking 
fund  resolred  that  the  agreement  "is  canceled  and  annulled,"  tlie 
court  cannot  look  at  the  surrounding  circumstances,  but  must  be 
goremed  by  what  is  claimed  to  be  the  effect  of  the  strict  letter  of 
the  resointioDSk  It  will  be  observed  by  examining  the  fifOi  par* 
agraph  of  the  agreement  of  May  1^  1S90,  that  the  only  power  re- 
served to  the  ommnissionafi  of  the  sinking  fund  is  to  notify  the 
party  of  the  second  part  to  discontinue  the  i^tem,  and  no  power  is 
confided  to  the  commissionerB  to  destroy  the  rights  and  obligations 
which,  up  to  that  time,  have  accrued ;  and,  if  the  legitimate  construc- 
tion of  the  language  employed  in  the  resolution  of  the  commissioners 
Is  such  as  the  defendants  contend  for,  the  res(dation  is  not  binding 
npcm  the  plaintiff.    Furthermore,  no  power  is  reserved  in  the  agree- 
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lAent  in  qaestion  to  the  ccHnmiaaioners  of  the  sinking  fund  to 
anj  indebtedness  which  may  hare  been  incurred  by  the  defi 
corporation  or  by  the  saretiest  either  in  the  contract  or  by  law. 

Under  the  consoUdation  act  (section  123),  the  comptroller 
proper  officer  to  settle  and  adjust  claims  in  favor  of  or  agaic 
corporation.  The  duties  of  the  sinking  fund  commissioners  a 
scribed  by  section  170  of  that  act,  and  among  them  we  do  m 
an  authority  to  compromise  claims  alleged  to  exist  in  favor 
city  against  its  debtors.  Again,  it  has  been  held  that,  after  t 
bility  of  the  guarantor  of  reat  has  become  fixed  for  rent  in  i 
snch  liability  can  only  be  dischai^ied  by  payment,  rdease,  oi 
satisfaction;  that  it  will  not  be  discharged  by  the  surrender 
lessees  of  the  unexpired  term  in  possession  of  the  demised  pre 
without  the  knowledge  or  consent  of  the  gpiarantor,  upon  an 
ment  that  the  lessor  will  release  his  claim  for  rent  yet  to  accn 
that  such  surrender  shall  not  affect  his  claim  for  rent  alread 
Kingsbury  v.  Williams,  53  Barb.  142;  Kingsbury  v,  Westfall, 
T.  356.  In  that  case  Gray,  G.,  after  stating  that  the  guarantc 
a  surely,  is  bound  only  by  ^the  strict  letter  or  precise  terms'' 
contract  of  his  principal,  whose  performance  of  it  he  has  gnan 
that  he  is  in  this  respect  "a  favorite  of  the  law,"  and  that  a 
against  him  is  stricttssimt  juris,  goes  on  to  say: 

"This  Juat  principle  la  now  Invoked  by  the  defendant,  and  aaagb 
Interposed  by  blm  as  a  shi^d  against  the  plaintiff's  right  to  recow,  n 
any  portion  oi  the  contract  upon  which  a  liability  was  to  accrue  wl 
change  waa  mad^  or  upon  any  pcartion  of  It  changed  by  the  new  arrani 
but  because,  as  he  says,  the  parties,  the  one  by  releasing  to  the  les 
residue  of  the  term  In  the  demised  premises,  and  the  other  releasing 
lessee  the  rent  to  accrue  therefor  for  the  same  unexpired  term,  have,  ' 
Ills  consent,  changed  the  contract,  the  performance  of  whldi  on  the 
the  lessee  be  bad  guarantied.  It  is  true  the  contract  was  changed, 
obligation  which  the  lessee  undertook  to  pwform,  so  far  as  It  rdatee 
payment  of  the  rent  which  had  then  accrued,  was  not  changed.  It  i 
la  the  precise  tmns  It  was  bef(H«;  It  was,  as  to  the  then  future,  the  a 
portion  of  It  that  was  abrogated." 

This  case  seems  to  me  to  be  in  point  in  the  case  at  bar.  ] 
resolution  of  March  30,  1893,  rights  which  Iiad  accrued  we 
changed,  canceled,  or  annulled.  The  cancellation  or  annnlmei 
I  think,  under  the  circumstances,  prospective,  and  related  to  t 
continuance  of  the  eystem  introduced  by  the  defendant  corpc 
in  the  future,  without  impairing  rights  and  liabilltieB  whici 
have  accrued  In  the  past.  « 

In  the  view  which  I  have  taken  of  this  case,  it  seems  unnec 
to  discuss  whether  the  delay  of  the  common  council  to  acl 
the  application  of  the  defendant  corporation  for  a  permit  affor 
answer  to  the  claim  of  the  plaintiffs.  The  delay  complained 
curred  between  the  12th  of  May  and  the  2d  of  July,  1890,  a: 
corporation  has  paid  the  instaUments  which  became  due  fo 
period  of  time,  apparently  voluntarily,  and  without  any  prol 
claim  that  th^  had  been  injured  by  such  delay.  It  may,  ho 
be  said  In  this  connection,  that  as  by  the  proTisions  of  th 
solidation  act  the  granting  of  permits  for  laying  pipes  in  the 
highway  is  vrated  in  the  common  council,  and  as  the  granl 
«uch  permits  involves  discretion  and  judgment,  the  detendanti 
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be  held  to  liave  taken  their  contract  subject  to  snch  dday,  or  even 
to  an  absolute  refasal  on  the  part  of  the  common  conncU  to  grant 
anj  permit  It  would  have  been  their  right,  if  such  permit  was 
absolutely  refused,  or  if  the  delay  was  of  such  a  serious  character  as 
to  imperil  the  successful  operation  of  the  refrigerating  system  which 
they  proposed  to  introduce,  to  rescind  the  contract  or  to  claim  dam- 
ages therefor;  hnt  as  the  corporation  paid  the  inatallmenta  which 
became  due  during  that  period,  and  prosecuted  the  work  of  intro- 
ducing their  system  into  the  mturket,  it  cannot  now  claim  that  It  Is 
not  liable  to  pay  such  installments  as  have  subsequently  become  due. 
If  the  granting  of  the  permit  by  the  common  council  was  a  condi- 
tion precedent  to  the  right  to  maintain  an  action  for  the  rental  Install- 
ments, it  could  be,  like  any  other  condition,  waived,  and  that  such 
waiver  was  made,  the  proof  shows.  Wiley  v.  Inhabiiants,  150 
Mass.  435,  436,  23  N.  £.  311,  and  cases  cited.  For  these  reasons  I 
am  of  the  opinion  that  the  plaintiffs  are  entitled  to  recover  in  each 
of  these  actions  the  amount  d^anded  them  in  their  complaint 
Findinfpa  mi^  be  settled  on  two  di^'  notioew 


(8  Misc.  Rep.  m) 

WHITE  T.  LOWDEN  et  oL 
(Supreme  Court,  Special  Term,  Erie  County.    April  2S,  1894.) 

1.  GANCBI.tNO  CONTRAOT— PALBB  RKPRBaBNTATIONB. ' 

A  contract  to  purcttaae  land  will  be  canceled,  as  procured  by  fraud,  where 
the  vendor's  agent  went  to  the  purchasers,  who  lived  at  a  great  distance 
from  the  land,  and  represented  to  them  that  It  was  cheap  at  the  price  of- 
fered, that  the  sumnmdlng  proper^  was  held  for  higher  prices,  and  that 
within  a  short  time  th^  could  mwu  a  handsome  profit  on  tlielr  Invest- 
ment, and  the  purchaaers  relied  on  snch  representations. 

2.  Vkkdob  and  Purchabbb— Cavbat  Ehptoii. 

A  purchaser  who  lives  a  great  distance  from  the  land  sold  may  rely  on 
the  representations  of  the  vendor's  agent,  and  need  not  make  a  personal 
ins[>ectIon  of  the  land. 

Action  by  Jonas  J.  White  against  John  Lowden  and  others  to  fore- 
close a  contract  for  the  sale  of  land  in  Erie  county.  The  defense 
alleged  was  fraud,  and  false  representotions  as  to  the  subjects 
matter  of  the  contract,  and  counterclaim  for  damages.  Judgment 
for  defendants. 

Geo^  Clinton,  for  plaintiff. 

George  H.  Frost  and  William  I*  Woodcock,  for  defendants. 

WABD,  J.  The  plaintiff  resided  to  Buffalo,  N.  Y.,  and  the  de- 
fendants interested  in  the  contract  all  resided  at  or  near  Altoona, 
in  the  state  of  Pennsylvania, — a  distance  of  about  375  miles,  by  the 
usual  traveled  route,  from  BufEalo.  On  the  16th  of  April,  1892,  the 
plaintiff  was  the  owner,  subject  to  a  f 10,000  mortgage^  of  23  acres 
and  about  a  half  of  laikd  situate  between  the  northern  corporate 
limits  of  the  city  of  Buffalo  and  the  southern  corporate  limits  of 
the  village  of  Tonawanda,  in  the  county  of  Erie,  N.  Y.;  said  limits 
being  from  three  to  four  miles  apart,  and  the  lands  situate  about 
midway  between  them,  being  on  lot  39,  fronting  east  on  Delaware 
avenue,  and  extending  west,  across  BUmwood  avenue,  to  the  Militery 
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road.  The  plaintiff  intnisted  one  William  B.  Johnson,  a  real-< 
broker  in  Buffalo,  who  had  been  in  the  business  there  a  year  01 
and  who  was  fan^lar  with  the  property,  and  the  lands  sorrou 
it,  to  sell  or  syndicate  the  property,  and  for  which  service  Mr. 
son  was  to  recetre  9100  per  acre.  About  the  16th  of  April  afoi 
a  contract  was  prepared  in  Buffalo  for  the  sale  of  the  Ian 
92,300  an  acre^  payable  in  monthly  payments,  corering  a  per 
14  months,  after  a  payment  of  about  $3,000  down,  and  at  th 
of  which  payments  a  bond  and  mortage  were  to  be  given  f< 
balance  on  the  property,  of  JIO.OOO.  The  contract  was  all  con 
except  the  names  and  signatures  of  the  purchasers,  having 
signed  and  sealed  by  the  plaintiff  and  delivered  to  the  said  Jol 
Johnson  proceeded  to  Altoona,  where  he  had  some  friends,  obi 
an  introduction  to  the  defendants,  and  had  personal  intei 
with  seven  of  them,  and  an  interview  with  a  cousin  of  the  e 
who  represented  Mrs.  Dysart, — a  lady  defendant  None  of 
defendants  had  any  knowledge  of  the  property  in  question, 
Burroundings,  and  were  therefore  obliged  to  rdy  entirdy 
Johnson's  statements  as  to  the  quality,  amount,  value,  and 
tion  of  the  land  and  of  the  surrounding  territory,  and  of  the 
pects  as  to  the  advance  of  land  in  the  future.  Johnson  reprei 
to  all  of  these  parties  that  he  was  authorized,  as  the  agent  > 
plaintiff,  to  sell  the  {vemlses,  and  pointed  out  to  them,  su' 
tially,  its  location  upon  a  map  or  paper  which  he  had,  and  t(dd 
that  nearly  all  of  the  lands  in  the  vicinity,  and  snrroundin 
premises,  had  been  taken  or  bought  up,  and  were  held  for  1 
prices  than  $2,300  per  acre;  that  the  premises  were  wortti 
amount  per  acre;  and  that  it  was  low  at  that  price.  There 
some  variations  in  his  statements  to  the  several  defendants,  bi 
to  any  great  extent,  which  appear  in  the  findings  of  fact  li 
In  addition  to  these  statements,  he  gave  most  encouraging  acc 
of  the  future  prospects  of  the  territory  between  Buffalo  and 
wanda,  and  expressed  the  opinion  that  the  defendants  won 
able  to  realize,  within  a  short  time,  a  handsome  profit  on  tbi 
vestment,  by  resyndicating  It,  or  otherwise.  The  statemei 
Johnson  as  to  the  value  of  the  property,  and  the  value  of  sun 
ing  property  that  was  held  for  higher  prices  than  |2,300  pet 
made  such  impressions  upon  the  defendants  that  they  entere< 
the  contract,  relying  upon  the  truthfulness  of  the  same.  How 
importance  they  attached  to  Johnson's  statements  as  to  i 
prospects  does  not  clearly  appear;  but  that  they  did  rely  upc 
other  statemealS)  and,  without  such  statements,  woidd  not 
entered  into  the  contract,  was  manifest  from  the  evidence, 
son  returned  to  Buffalo,  with  hia  contract  signed;  and  the  d 
ants,  without  making  further  investigations,  of  importance, 
the  property  or  as  to  the  truth  of  the  representations  made  to 
made  six  monthly  payments  upon  the  contract,  commencing 
April  16,  1892,  and  ending  September  16,  1892;  paying,  i 
117,660.40.  After  the  September  payment,  they  began  to  dif 
that  fraud  had  been  perpetrated  upon  them,  through  the  rep 
tations  of  Johnson.  They  refused  to  make  farther  payment! 
repudiated  the  contract,  for  fraud;  and  in  February,  fbllowbif 
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action  was  commenced,  setting  np  the  amtradv  the  amount  paid 
thereon,  the  amount  stUl  doe  thereon,  and  demanding  performance 
on  the  part  of  the  defendants,  or,  in  case  of  their  failure  to  perform, 
that  the  contract  be  foreclosed,  and  the  defendants  deprived  of  all 
right  and  equity  in  the  contract  The  defendants  answered,  alleg- 
ing that  they  were  induced  to  enter  into  the  contract  by  means  of 
these  representations^  which  were  false  and  fraudulent,  and  asked 
that  the  contract  be  rescinded  and  cancded  for  such  fraud,  and 
th^  recover,  as  damages,  the  amonnts  paid  by  them  upon  the  con- 
tract, with  interest  The  defendants  mid  never  had  posse^on  of 
the  property,  or  received  any  benefits  therefrom.  These  issues  were 
tried  by  the  court  at  special  term,  and  upon  the  trial  the  defend- 
ants, by  an  instrument  in  writing,  offered  to  snrrender  and  reas- 
sign to  the  plaintiff  all  right  or  claim  th^  m^ht  hare  under  the 
contract  to  the  land,  and  tendered  the  said  instmment  to  the  plain- 
tiff, which  he  refused  to  accept 

It  is  strennonsly  contended  by  the  learned  counsel  for  the  plain- 
tiff that  the  statements  of  Johnson  as  to  the  value  of  the  land  were 
mere  expressions  of  opinion,  and,  as  such,  cannot  be  considered,  in 
any  sense,  aa  representations  of  fact  While  it  is  true  that  mere 
statements  as  to  the  value  of  property  in  negotiations  for  sale, 
standing  alone,  and  disconnected  from  other  statements,  and  not 
made  with  a  fraudulent  intent  and  where  the  subject  of  the  repre- 
sentations is  equally  open  to  all  parties  for  examination,  and  where 
the  iiarty  nuUdng  the  representalioDS  has  not  special  or  superior 
knowledge  to  the  other,  and  is  In  no  sense  speaking  as  an  expert 
such  statements  do  not  form  a  ground  of  action;  but  where  the 
parties  do  not  stand  upon  equal  ground,  and  the  situation  Is  such 
that  the  purchaser  has  not  the  same  opportunity  of  forming  an 
opinion  as  the  seller,  or  there  are  circumstances  which  place  the 
seller  in  a  position  to  Imow  the  condition,  qualities,  or  vahtes  of 
the  property,  over  and  above  those  enjoyed  by  the  purchaser,  and  the 
purchaser  must  to  a  greater  or  leas  extent  depend  upon  the  judg- 
memt  or  opinion  of  the  seller,  in  reachii^  his  own  coDclnsions  as  to 
whether  he  will  make  the  purchase,  and  the  seller's  statemeats  do 
not  appear,  upon  th^  facey  nnreasooable,  and  the  purchaser  has 
not  fair  and  present  opportnnit7  to  see  for  himself,  and  the  seller 
knows  that  the  purchaser  relies,  or  has  reason  to  believe  that  he 
relies,  upon  his  statement  and  the  statements  are  made  that  he 
may  rely  upon  them,  then  the  statements  as  to  the  value  may  be- 
come statements  of  l^ct  and  may  be  so  found  by  the  court  or  jury; 
and  if  such  statements  are  false,  and  made  with  the  intent  to  de- 
fraud, and  do  defraud,  the  purchaser,  they  vitiate  the  transaction 
into  which  they  enter,  and  subject  the  seller  to  damages.  In  Simar 
V.  Oanaday,  63  If.  T.  298,  the  court,  speaking  through  Folder,  J.  (at 
page  306),  uses  this  language: 

"The  defendant  contendB  tliat  tbe  repraaentatlcNis  alleged  to  hsve  been  made 
by  tbe  defendant  were  not  such  as  to  aflwd  a  grcHmd  tux  an  acUon.  It  is  first 
Imlftted  tbat  the  statements  as  to  the  value  of  tbe  land,  and  of  tbe  mortgages 
fbereon,  were  men  matter  of  opinion  and  b^ef,  and  that  no  action  can 
be  maintained  upon  them,  If  false.  If  they  were  such,  no  llabllltT  Is  created 
b7  the  atteranoe  of  them.  But  all  statements  as  to  value  of  property  sold 
aie  not  such.   Th^  may  be,  under  certain  circumstances,  aOlrmatlons  of  foot 


622 


NKW  YOBK  BUPPIAUENT,  VOl.  28. 


[Si 


When  known  to  tbe  atterer  to  be  nntrne,  If  made  with  the  intentltm  of  e 
Ing  tbe  vendee.  If  he  does  rely  upon  them,  and  1b  misled  to  his  Injur 
avoid  the  contract  [citing  Stebblns  t.  Eddy.  4  Mason,  414r423,  Fed.  C 
13,842},  and  where  tta^  are  fraodulently  made,  of  particularB  In 
the  estate  which  the  vendee  has  not  equal  means  of  knowing,  and  wl 
is  Induced  to  forbear  inquiries  which  he  would  otherwise  have  made,  ax 
age  ensues,  the  party  guilty  of  the  fraud  will  be  liable  for  the  dama 
talned  [citing  several  cases]." 

The  Bame  court,  in  Hickey  t.  Morrell,  102  K.  T.  468,  7  K.  ] 
confirms  this  view,  and  citeB  with  approval  the  last  case 
Nor  is  the  case  of  Ellis  t.  Andrews,  66  N.  Y.  83,  in  conflict,  m 
of  the  exceptional  circumstances  in  this  case  appeared  in 
The  same  remark  is  true  of  Long  v.  Warren,  68  N.  Y.  426,  ci 
the  plaintiff's  counsel,  although  the  authority  of  that  ca» 
serioudy  qnesticmed  in  the  later  case  of  Institution  v.  Burdi 
N,  Y.  40,  49.  And  in  Schumaker  t.  Mather,  133  N.  Y.  590,  E 
N.  E.  755,  the  court  of  appeals  cites  with  approval,  on  page  5!i 
N.  Y.,  and  page  755,  30  N.  E.,  the  views  quoted  from  Bii 
Ganaday,  supra,  and  criticises  that  of  Long  v.  Warren,  supra, 
in  Oullen  v.  Hernz,  13  N,  Y.  St.  Rep.  334,  335,  Judge  Daniels  s 

"But  while  it  Is  true  that,  for  a  mere  opinion  expressed  by  one  pe 
another  as  to  the  value  of  the  property,  no  liability  would  be  created 
the  parson  expressing  It,  when  it  turns  out  that  he  was  mistaken,  still  i 
win  not  exonerate  him  If  he  reswt  to  that  mode  of  exiwesslon,  know 
(q»inlon  to  be  nnfomided,  with  the  object  of  deoelTtng  the  persim  to  i 
may  be  expressed,  to  his  or  hor  prejudice." 

The  fact  that  Johnson  represented  before  the  execution  < 
contract  by  the  d^endants  to  each  of  them,  in  effect,  that  I 
familiar  with  the  property  and  its  value,  and  that  it  was  wo 
l^st  f 2,300  per  acre,  stating  to  most  of  the  witnesses  that 
low,  or  very  low,  at  that  price,  appears  overwhelmingly  fro 
evidence,  and  was  admitted  by  Johnson  upon  the  stand, 
statemokt  of  value  was  coupled  -with,  the  further  statemen 
all,  or  nearly  all,  of  the  land  surrounding,  and  in  the  vicin 
the  property  had  been  taken  up,  and  was  held  for  higher 
than  the  |2,300  per  acre,  and  that  the  property  in  questio 
about  the  cheapest  remaining,  and  the  last  opportuni^  for  i 
ment;  and  he  went  further,  and  stated  to  some  of  the  defei 
that  ^e  lands  so  taken  up  embraced  substantial^  all  the  land 
the  avenues  mentioned  in  the  contract.  There  can  be  no  qv 
but  what  likese  statements  as  to  the  surrounding  property 
statements  of  ftict,  and  not  matters  of  opinion,  and  Uiat  thej 
relied  upon  by  these  defendants,  and  formed  a  part,  if  ui 
leading,  Inducment  in  the  purchase  of  the  property.  To  a  ; 
unacquainted  with  the  localities,  this  condition  of  the  surroi 
property  would  naturally  have  a  powerful  Influence  in  deten 
the  action  of  the  purchaser.  If  it  be  true  that  persons  fa 
with  this  property,  and  with  its  surroundings,  had  invested 
to  a  large  extent  in  property  in  the  vicinity,  and  would  n 
as  low  as  $2,300  per  acre,  it  would  go  a  great  ways  to  eslabli 
market  value  of  the  property  in  question  at  the  figure  at  whi 
defendants  purchased  it.  So,  if  we  leave  out  altogether  the 
mony  as  to  Johnson's  statement  of  value,  we  still  have  a  subsl 
representation  of  facts  upon  which  the  defendants  relied,  an 
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a  right  to  rdy,  in  the  purchase  of  this  property.  It  is  tme  that 
Johnson  deniee  these  Btatementa  as  to  the  surrounding  property^ 
but  his  denial  can  have  hut  little  weight  against  the  concurrent 
testimony  of  seven  of  the  d^endants,  and  Mr.  Pennock,  the  agent 
of  Mrs.  Dysart,  to  the  contrary.  I  will  assume,  therefore,  that  John- 
son made  these  statements  as  to  the  surrounding  property.  Were 
they  true?  I  am  satisfied  they  were  not  The  evidence,  clearly, 
is  that  the  great  bulk  of  the  land  in  the  vicinity  of  said  23  acres 
was  not  held  for  higher  prices,  and  was  not  worth  to  exceed  f  1,000 
or  fl^OO  per  acre.  And  the  preponderance  of  evidence  is  decid- 
edly to  the  effect  that  the  23  acres  were  not  worth  the  f 2,300  per 
acre  at  the  time  of  the  contract,  or  at  any  time  thereafter;  that 
|1,000  to  f 1,200  per  acre  was  its  fair  value  at  the  time  of  the  sale. 
And  I  am  led  to  the  conclusion  that  the  statement  of  value  of  the 
property  in  question,  under  all  the  circumstances,  and  connected  with 
the  other  statemente  as  to  the  sarrounding  property,  went  beyond 
the  mere  expreadon  of  opinion,  and  amounted  to  an  affirmation 
(rf  fact  The  plaintiffs  contention,  at  this  point,  is  that  the  value 
of  all  these  lands  was  speculative;  that  the  intrinsic  value  was  only 
what  they  would  be  worth  for  farming  purposes;  and  that  the 
defendants  understood  they  were  speculative,  and  therefore  a 
statement  as  to  their  value  was  speculative,  and  not  to  be  relied 
upon.  I  cannot  concur  in  this  view.  If  this  were  so,  then  all  lands 
that  were  not  actually  used  for  building  purposes  in  cities  or  vil- 
lages, or  in  their  sabnrbs,  and  whose  values  depended  upon  th.e  sur- 
roundings, and  the  probable  use  in  the  future  to  be  made  of  them, 
mig^t  be  r^arded  as  speculative.  So  all  land  in  the  vicinity 
fit  cities  or  improvements  of  Tarions  kinds,  that  is  at  present  only 
used  for  farming  purposes,  and  not  yet  adapted  to  other  purposes. 
The  present  value  of  property  depends  upon  what  it  will  bring 
in  the  market;  and  whatever  influences  surround  it,  conditions 
adhere  to  it,  or  prospects  attend  it,  that  form  a  well-grounded 
beli^  in  the  minds  of  the  public  as  to  its  value,  impart  a  value 
to  it  So  that  when  a  man  who  is  familiar  with  real  estate,  as 
Johnson  was,  and  engaged  in  the  business  of  selling  it,  and  assum- 
ing to  have  peculiar  knowledge  in  relation  to  it,  represents  to  a 
far-off  people  who  have  no  opportunity  to  examine  the  property,  or 
ascertain  ^e  conditions  that  surround  it,  that  its  value  is  a  certain 
amount,  it  ceases  to  be  speculative,  and  becomes  an  affirmation  of 
fact;  that  is,  a  fact  based  upon  his  knowledge  and  experience  and 
judgment,  all  of  which  he  is  supposed  to  marshal  together  as  a 
basis  of  his  statement  as  to  the  value. 

The  counsel  for  the  plaintiff,  realizing  the  difficulty  of  applying 
the  mle  of  caveat  emptor  to  these  defendants,  says  they  might 
have  gone  to  Buffalo  while  the  negotiations  were  pending,  as  they 
had  but  a  night  to  ride,  and  have  seen  this  property  for  themselves. 
The  law  did  not  imp(»e  any  such  duty  upon  these  defendants.  Had 
they  gone  to  Buffalo,  they  could  have  learned  but  little  about  it, 
except  they  spent  considerable  time  in  the  investigation  of  the 
proper^,  its  value,  and  surroundings;  and  it  does  not  lie  in  the 
mou^L  of  the  plaintiff  to  say  that  he  is  protected  from  the  fraudix- 
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lent  BtatementB  of  his  agent  upon  ai^  mch  hypotheaia.  1 
f  endants,  situated  as  the;  were,  had  the  right  'to  rely  upm 
statements,  and  did  reij  on  them,  and  they  were  false, 
worked  an  injury  to  the  defendants.  Johnaon  mnst  iLave 
they  were  false,  or  at  least  highly  exaggerated.  He  assm 
state  that  they  were  true.  He  assumed  to  know  to  these  i 
ants  that  they  were  true.  If  he  did  not  know  the  exact  fac 
he  represented  were  true  (as  he  claimed  upon  the  stand),  he 
have  known  th^i;  and  as  be  represented  them  to  he  tmc 
a  fraudulent  intent — ^to  these  d^ndants,  who  had  no  oppo 
to  test  their  truth,  his  statauents  are  as  fraudulent  and  as 
able  as  though  he  knew  they  were  not  true.  The  plaintifP 
sel  says  that,  no  doubt,  Mr.  Johnaon  '^ffed  up"  the  lands, 
gaged  in  some  puffing,  to  these  defendants.  Under  the  < 
stances  of  this  case,  Johnson  should  have  indulged  in  no  ] 
11  a  man  has  a  horse  before  him,  or  a  farm  in  sight,  whicl 
trying  to  sell,  and  the  purchaser  bdng  presentt  and  having 
portunltj  to  judge  of  the  exact  Talne  ot  any  exaggerated  sta 
he  may  make,  he  may  be  pardoned,  pethaps,  in  the  coarse  ol 
and  in  the  anxiety  to  make  a  good  bargain,  to  do  a  little  ] 
but  when  he  goes  to  a  distant  state,  and  seeks  a  peo^e  ^ 
entirely  unacquainted  with  the  property  he  seeks  to  sdl,  ai 
have  to  rely,  and  do  rdy,  upon  his  word,  he  should  indulge 
puf&ng,  no  exaggeration,  but  simply  tell  the  unvarnished  t 
all  particularai  Frauds  of  this  character  are  entirely  too  c( 
They  seem  to  increase  with  the  growth  of  great  cities,  and 
hot  strife  of  booming  localities,  and  they  deserve  eondcn 
whenever  a  dear  case  is  establidied.  - 

Finally,  the  plaintiff  oont^ds  that,  assuming  the  defe 
contention  to  be  true,  they  have  ratified  the  contract  after 
edge  of  the  fraud.  The  evidence  leads  to  a  different  ami 
The  defendants  reap  no  benefit  whatever  from  the  contra 
expended  over  917,000  in  the  first  six  payments  specific  1 
While  there  was  some  corre^ndence  and  acts  of  these  defe 
looldng  to  a  desire  to  sell  the  property  before  they  had  full 
edge  of  the  fraud  perpetrated  upon  them,  and  while  they  i 
doubt  as  to  it,  they  did  not  sell,  and  th^  took  decided  ac 
soon  as  the  truth,  was  learned,  and  repudiated  the  contra 
refused  to  perform  it  further.  "Where  a  vendee  has  been  i 
to  purchase  prop^iy  by  means  of  fraud  on  the  part  of  the  ' 
mere  want  of  dil^nce  in  discovering  the  fraud  does  not  i 
the  vendee  of  his  right  to  rescind  because  thereof.  He  oi 
fraudulent  vendor  no  duty  of  active  vigilance,  and,  if  1 
prompt^  after  actual  discoreiy  <tf  the  fraud,  he  has  a  perfec 
to  rescind."  Baker  t.  Lever,  67  K.  T.  S04, 309,  310,  and  carc 
cited.  The  contract  should  be  annulled  and  set  aside  for 
and  the  defendants  diould  recover  <rf  the  plaintiff  the  a: 
paid  by  than  npon  the  contract,  being  ^17,660.40,  and  the  i 
on  the  several  payments  that  made  np  that  sum,  fnMn  the  ^ 
such  payments,  respectlvidy;  and  ddendants  ahonld  alio  i 
costs  of  this  action. 
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SIMMONS  et  al.  v.  BURRELL  et  aL 
(Supreme  Court,  Special  Term,  Niagara  County.    May  4,  1S94.) 

1.  Vre-M— OOMSTKDCTIOH— JORIBDICnOK  OF  EqdITT. 

Ekjuitx  has  jurisdiction  of  an  action  to  construe  a  will,  where  It  Is  neces- 
sary to  pass  on  the  yalldity  and  effect  of  a  trust  contained  tberelii,  whetber 
plaintiff  seeks  to  maintain  the  trust,  or  to  destroy  It. 

2.  Same— When  Trost  is  Involved. 

A  will  giving  to  a  church  a  sum  of  money  'in  trust  •  •  •  to  apply 
the  interest  thereon  each  year  to  the  purchase  of  clothing  *  ■  **  for 
pow  children,  to  enable  them  to  attend  the  Sabbath  school  at  such  church," 
create*  a  tros^  and  therefore  eaulty  has  jurisdiction  of  an  actitni  to  con* 
Btrue  tlie  wUL 
9.  (Parities— Unascsstaikbd  Bbnsficiabt. 

The  English  doctrine  that  derlses  and  bequests  for  13ie  support  of  charl< 
ty  are  not  void,  though  defecttre  fur  want  of  an  aaoertained  bmefldary, 
does  not  obtain  In  New  Torfe. 

4.  Same— Validitt  or  Bbqubbt. 

A  bequest  to  a  church  to  purchase  clothing  "for  poor  children,  to  enabis 
them  to  attend  the  Sabbath  school  at  such  church,"  is  void  for  want  of  an 
ascertained  beneficiary.  ' 

5.  liAMB — iilOHT  OP  MiSSIONABT  SOCIETT  TO  TaKE  LEOACT. 

A  missionary  sodety  incorporated  under  an  act  (Iaws  1871,  c  21)  which 
provides  that  it  may  talce  and  hold  by  bequest,  etc,  "subject  to  the  provi- 
slons  of  law  relating  to  devises  and  bequests,"  is  within  Laws  1818,  c.  31&, 
f  6,  declaring  that  missionary  sodetieB  fwmed  thereunder  cannot  take  un- 
der a  will  not  executed  at  least  two  months  before  testator's  death. 

9.  W1I.LS— LueAOT  TO  BE  DlTIDBD  AHONO  SEVBBAL— PARTIAIj  FaTLURB. 

Where  two  of  three  societies  to  which  a  bequest  was  made,  **to  be  equally 
divided  between  them,  share  and  share  alike,"  are  incapable  of  taking,  the 
third  society  only  takes  the  share  it  would  have  taken  had  there  not  been 
a  failure  as  to  the  other  two. 

7.  Adoption— Right  op  Adopted  Child  to  Inherit. 

Laws  1873,  c.  830,  as  amended  by  Laws  1887,  c  708,  provides  that  tn  case 
of  adoption  the  parties  shall  sustain  to  each  other  Uie  l^al  relation  of 
parent  and  child,  "Including  the  right  of  Inheritance."  and  that  "the  heirs 
and  next  of  Un  of  tiie  child  so  adopted  shall  be  the  same  as  If  the  child 
was  a  legitimate  (^Ud  of  the  person  so  adopting."  Held,  that  the  word 
**lntaeritance"  applies  to  pwsonalty  as  well  as  to  realty. 

&  Bamr— Right  or  Child  Adopted  bbfobb  Enabling  Act. 

Laws  1873,  c.  830,  prescribes  the  mode  of  adoption  to  be  followed  there- 
After,  and  (section  13)  ratifies  adoptions  previously  made,  aud  provides 
that  no  child  that  has  been  adopted  shall  be  deprived  of  the  rights  of 
adoption,  except  on  a  proceeding  for  that  purpose.  Section  10  declares 
that  an  adopted  dbJld  shall  have  the  same  rights  as  a  natural  child,  except 
the  right  of  inheritance.  Laws  1887,  c  703,  amends  section  10  by  confer- 
ring the  right  of  inheritance.  Hdd,  that  a  child  adopted  before  the  passage 
of  the  act  of  1873  may  Intaerlt  as  iHurlded  by  the  act  of  1887. 

Action  by  Baxter  BtmmoDB  and  others  against  Myron  h.  Barrel!, 
as  executor  of  the  last  will  of  Edward  J.  Simnums,  and  others,  for  a 
construction  of  the  wUL 

D.  Q,  Wellington,  Joseph  Mason,  and  0.  A.  Hitchcock,  for  plain- 
tifls. 

Q.  Q.  1.  Parker,  for  execntor,  and  defendant  Lillie  Simmons. 
EUsworth,  Potter  &  Btorrs  (Judge  Potter,  of  counsel),  toe  defendant 
American  Missionary  Association. 
v.28K.Y.s.no.7 — 40 
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John  E.  Found,  for  defendant  First  Free  Congregational  Chi 
of  Lockport 

WARD,  J.  This  action  was  brought  by  tbe  plaintiffs  to  ob 
a  judicial  construction  of  the  last  will  and  testament  of  Edv 
J.  fiimmons,  late  of  the  city  of  Lockport,  in  the  county  of  Niag 
K.  Y.  On  the  26th  of  August,  1892,  Edward  Simmons  made, 
ecutcd,  and  published  his  last  will  and  testament,  and  in  and 
A'hich  the  d^endant  Myron  L  Burrell  was  appointed  sole  execi 
thereof;  and  on  the  27th  day  of  Beptember,  1892,  he  (said  Simm< 
departed  this  life,  being  a  resident  of  the  said  ci^  of  3>>ck]: 
Tliis  will  was  admitted  to  probate  on  the  21at  of  November,  1 
by  the  surrogate  of  Niagara  county;  and  letters  testamem 
thereon  were  issued  to  Burrell,  who  assumed  the  duties  of  his  tr 
and  is  still  such  execator.  The  testator  left  real  and  personal  p 
erty  of  the  value  of  abont  f40,000,  of  which  about  $20,000  was 
estate.  The  will  empowered  the  executor  to  sell  the  real  est 
except  the  testator's  residence,  and  dispose  <tf  the  property 
therein  appears.  After  providing  for  the  payment  of  his  debtf 
the  first  cianse,  he,  by  the  second,  third,  fourth,  and  fifth  dan 
makes  provision,  by  way  of  legacies,  for  the  defendant,  Lillie 
Simmons,  whom  he  designates  in  the  will  as  ''the  person  knt 
as  Lillie  M.  Simmons,  and  as  my  adopted  daughter."  He  sets  a] 
certain  sums  for  her  use  during  life,  and  also  the  residence  of 
deceased  In  Lockport,  some  of  which  legacies  are  to  be  ] 
absolntely,  in  certain  contingencies,  and  a  relative,  Mary  i 
Belden,  to  have  a  home  in  the  honse,  and  cert<un  support  on 
these  legacies.  The  sixth  clause  gives  to  bis  brother  Wa 
Simmons  a  weekly  support,  and  the  Interest  on  certain  funds  wl 
are  set  apart  for  him,  and  the  principal,  or  so  much  thereoi 
should  be  needed  for  his  support;  and  the  remainder  of  that  i 
should  become  a  part  of  the  residuary  estate,  under  the  thirtee 
cianse  of  the  wUl.  The  remainder  of  certain  legacies  given 
Lillie  should  also  go  to  the  residuary  estate  nnder  the  thirtee 
clause.  By  the  seventh,  eighth,  ninth,  tenth,  eleventh,  and  twe 
clauses,  certain  legacies  were  given  to  his  relatives  and  to  i 
gious  organizations;  the  ninth  being  to  the  First  Free  CJongp 
tional  Church  of  Lockport,  which  will  fully  appear  hereafter, 
thirteenth  clause  is  as  follows: 

"Tbirteeoth.  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and  remal 
of  my  estate  and  property,  of  every  name,  tlnd,  and  description,  to  the  Ai 
can  Congregational  Union,  Incorporated  in  the  lAty  of  New  York  in  the 
1853,  Its  successors  and  assigns;  to  the  American  Home  Missionary  Soc 
formed  in  the  city  of  New  Tork  in  the  year  1826;  and  to  the  American 
Blonary  Association  of  New  York  Clty>— to  be  equally  divided  between  t1 
share  and  share  alike,  to  be  used  by  said  three  societies,  and  applied  to 
charitable  uses  and  purposes  of  said  societies,  respecttvely." 

Aside  from  the  properties  that  fall  into  this  cianse,  as  at 
stated,  there  were  ten  or  twelve  thousand  dollars  of  property  i 

was  disposed  of  directly  to  these  corporations  by  this  clause.  ' 
deceased  left  no  wife  or  children,  except  his  adopted  child,  LiUie 
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descendant  from  children,  or  father  or  mother,  bnt  left  brothers 
and  sisters,  nephews  and  nieces,  at  whose  instigation  this  action  was 
commenced,  claiming  to  be  the  next  of  kin  of  the  deceased.  Up  to 
the  time  of  the  trial  the  Executor  had  sold  and  invested  in  real  es- 
tate securities,  or  had  the  proceeds  ci  the  sales  in  some  form, 
amounting  to  abont  f 11,500.  The  debts  of  the  deceased  did  not  ex- 
ceed $1,000.  The  complaint  demands  relief,  among  other  things, 
that  the  legacies  to  the  corporations  in  the  thirteenth  clause  be 
declared  Invalid,  and  that  they  take  nothing  under  the  will,  the  rea- 
son being  given  in  the  complaint'  that  the  will  had  not  been  exe- 
cuted two  months  before  the  death  of  the  testator.  It  also  demand- 
ed that  $500  of  the  legacy  given  to  the  Society  of  the  First  Free 
Congregational  Church  of  Lockport  be  adjudged  invalid,  and  that 
the  court  adjudge  that  the  defendant  Lillie  M.  Simmons  is  not  the 
daughter,  by  legal  adoption,  ot  the  deceased,  and  not  entitled  to  any 
right,  title,  or  interest  in  the  estate  of  the  deceased,  except  such 
portions  of  the  estate  as  are  specially  devised  and  bequeathed  to  her 
by  the  will  itself,  and  that  the  plaintiffs  be  adjudged  to  be  the  heirs 
and  next  of  kin  of  the  deceased,  and  entitled  to  all  the  property 
that  came  into  the  thirteenth  or  residuary  clause.  The  defendant 
lillie  answered  tliat  she  was  legally  adopted  by  the  deceased  under 
the  laws  of  this  state,  and  thereby  became  and  is  his  heir  at  law. 
The  corporations  mentioned  in  the  thirteenth  clause  severally  an- 
swered, insisting  upon  their  rights,  respectively,  to  the  property 
devised  and  bequeathed  to  them.  The  executor  also  answered,  in- 
sisting upon  the  validity  of  all  of  the  provisions  of  the  wiU.  The 
defendant  Llllie  came  into  the  family  of  the  deceased  when  she  was 
abont  two  years  of  age;  took  the  name  of  Simmons;  was  treated  by 
Hue  deceased  and  his  wife  as  their  daughter,  in  every  respect  She 
was  not  even  aware  that  she  was  not  their  daughter  until  about 
14  years  of  age.  She  remained  at  home  with  the  deceased,  and  in 
his  family,  until  his  death,  discharging  faithfully  the  duties  of  a 
daughter  ha  the  household;  she  calling  the  deceased  and  his  wife 
'father**  and  "mother,"  and  they  calling  her  their  daughter,  and 
she  being  recognized  as  such  among  friends  of  the  parties,  and  in 
the  will  of  the  deceased.  The  manner  of  her  adoption,  and  the 
grounds  upon  which  she  predicates  her  claim  that  she  is  an  heir 
and  next  of  kin  of  the  deceased,  will  be  considered  hereafter. 

Some  of  the  defendants  insist  that  the  plaintiffs,  as  the  assumed 
heirs  and  next  of  kin  of  the  deceased,  have  no  standing  in  court, 
and  have  no  right  to  maintain  this  action,  and  cite  Whitney  v. 
Whitney,  63  Hun,  59,  18  N.  Y.  Supp.  3,  and  Reed  v.  Williams,  12.1 
N.  T.  560,  26  N.  E.  730.  This  contention  is  based  upon  the  assump- 
tion that  all  the  questions  involved  are  purely  legal  and  involve  no 
trust,  such  as  invokes  the  jurisdiction  of  a  court  of  equity,  and 
do  not  present  a  case  authorized  by  sections  1866  and  1867  of  the 
Code  of  Civil  Procedure.  An  examination  of  the  complaint  and  of 
the  will  can  leave  no  doubt  but  what  this  action  was  properly 
brought,  as  to  some  of  the  questions  involved.  There  are  certainly 
trusts  imposed  upon  the  ^ecutor  by  tliis  will,  and  those  trusts  are 
so  connected  with  the  entire  property  as  to  render  an  adjudication 
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apon  them  not  only  proper,  bat  necemary.  Wager  t.  Wag 
ported  in  89  K  T.  161,  was  an  action  for  a  couBtruction  of 

like  this  by  heirs  and  next  of  kin  claiming  to  be  entitled  to  a 
of  the  residuum,  which  they  alleged  was  undisposed  of  by  tli 
of  William  Wager,  deceased,  and  the  court  there  say: 

"So  lar  aa  the  proporty  is  effectually  dteposed  of  by  the  will,  the  e 
holds  it  In  trust  for  the  legatees  or  ben^elarles.  *  *  *  If  there 
part  of  such  proper^,  or  any  Interest  th^*^!!.  not  effectxially  diapoaec 
the  will,  he  holds  It  in  trust  tot  those  who  are  entitled  to  It  under  the 
of  distribution." 

— And  cites  Bowers  y.  Smith,  10  Paig^  193,  and  other  case 
proceeds: 

"Any  person  claiming  an  intwest  In  the  personal  estate  of  the  testatoi 
as  legatee  under  the  will,  <x  as  entitled  to  It  under  the  statute  of  d 
tlon.  may  file  a  blU  against  the  executors  to  settle  the  construction,  ant 
tain  the  validity,  of  the  proTlsiong  of  the  will,  bo  far  as  the  comph 
Inta-est  Is  concerned,  and  to  enable  him  to  obtain  from  the  executo 
portions  of  the  estate  as  he  Is  either  legally  <w  equitably  entitled  to." 

And  again,  at  page  1G8,  the  court  say: 

"If  the  court  had  obtained  Jurisdiction  tor  the  purpose  of  estabUsti 
equitable  rights  of  the  next  of  kin  to  the  personal  ^tate,  that  carries 
jurisdiction  to  adjust  the  whole  controrersy." 

And  citing  also,  at  this  point,  10  Paige,  200. 

And  the  juiisdiction  obtains  whether  the  party  asking  tli 
struction  seeks  to  maintain  the  trust  founded  upon  the  wl 
obtain  a  benefit  from  it,  or  to  destroy  the  trust,  and  secure  b 
thereby,  as,  in  either  erent,  the  court  is  called  to  pass  npi 
validity  and  ^ect  of  the  trust  itsdf,  whether  that  trust  be 
press  or  resulting  one.  See,  also.  Reed  v.  William,  X21&  If.  ^ 
26  N.  E.  730;  Tiers  v.  Tiers,  95  N.  Y.  568;  Adams  v.  Becker,  4' 
65;  Van  Camp  v.  Fowler  (Sup.)  13  N.  Y.  Supp.  1. 

A  trust  is  plainly  created,  so  far  as  the  language  goes,  1 
ninth  clause  of  the  will,  which  is  as  follows: 

"I  give  and  bequeath  to  the  Society  of  the  First  Free  Congregational 
of  LocliLport,  N.  Y.,  the  sum  of  two  thousand  dollars,  to  be  expended  { 
purpose  as  the  board  of  trustees  of  said  society  shall  think  best;  to 
within  three  years  after  my  decease.  And  I  also  give  and  bequeath 
said  the  Society  of  the  Flrat  Free  Congregational  Church  of  Lock  port 
the  further  sum  of  five  hundred  dollars,  lu  trust  to  Inrest  the  same  at  1 
upon  good  security,  and  to  apply  the  IntCTest  thereon  each  year  to  tbe  p 
of  clothing,  or  matwlal  to  be  made  up  into  clothii^  by  the  ladles  of  the 
without  reward,  for  poor  children,  to  enable  Oiem  to  attend  the  SabbatI 
at  such  church.  It  Is  my  direction  that  no  part  of  such  clothing  sliall  t 
to  any  child  unless  the  necessities  of  the  case  are  such  that  there  shall 
reason  to  believe  that  the  child  would  not  otherwise  attend  the  Sab1>ath 
The  said  sum  of  Ave  hundred  dollars  is  not  to  be  loaned  to  the  ctaurcli 
to  be  loaned  to  third  parties,  and  kept  a  separate  and  distinct  fond." 

This  church  was  what  its  name  imports,— «  Congregational  c 
— incorporated  in  1838  under  the  act  concerning  religious  cc 
tions  and  societies,  passed  April  5,  1813.  The  plaintifiFs  atta 
|1500  bequest  given  to  the  church  in  trust  as  void  for  Indefini 
and  uncertainty  in  the  designation  of  the  beneficiaries  of  the 
It  is  apparent  that  it  was  not  intended  by  the  testator  to  gii 
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foBd  to  the  church  for  its  own  uses  and  purpoBee,  as  he  lawfully 
mif;ht  do,  and  aa  has  been  done  in  the  bequeet  of  the  (2,000  in  the  pre* 
ceding  clause.  He  Is  carefol  to  nay,  with  respect  to  thia  |500,  that 
it  is  "in  trust,"  and  *^  not  to  be  loaned  to  the  church,  or  used  by  the 
church."  And  the  question  now  is  whether  the  plaintiffs'  objec- 
tion is  well  taken.  The  beneficiaries  are  certainly  not  pointed  out 
Bpecifically.  It  is  left  to  the  judgment  of  certain  ladies  of  the  con- 
gref^ation  to  select  the  objects  of  this  bounty,  and  to  clothe  the 
children  that,  without  such  clothing,  woidd  not  attend  the  8abbath 
school;  and  the  range  of  this  discretion  seenui  to  be  very  wide,  and 
any  cMldren  that  the  ladies  might  think  poor  can  be  selected,  no  mat- 
ter whethw  they  are  members  of  the  church  or  congregation,  or 
members  of  the  Sabbath  school,  or  connected  therewith,  or  reside  in 
Lockport  or  elsewhere;  The  counsel  for  the  church  cites,  as  sus- 
taining the  validity  of  this  clause,  Williams  t.  Williams,  8  N.  Y.  525- 
530,  and  Power  t.  Gassidy,  79  X  Y\  602.  The  first  of  these  cases  was 
decided  in  1853, — ^three  jndges  dissoiting, — and  the  facts  were  these: 
A  testator  gave  to  three  tmsteM  of  the  Tillage  of  Huntington  f6,000, 
in  trust,  as  a  perpetual  fund,  the  biterest  of  which  was  to  be  used  for 
the  education  of  the  children  d  the  poor,  who  should  be  educated  at 
the  academy  in  the  Tillage  of  Huntington.  The  bequest  was  there  sus- 
tained upon  the  English  doctrine  of  charitable  uses  that  was  in  force 
In  England  prior  to  the  Revolution,  and  therefore,  the  court  say,  was 
in  force  in  this  state,  and  that  our  Revised  Statutes  rdatlTe  to  uses 
and  trusts  do  not  apply  to  bequests  tor  charitable  uses;  this  doc- 
trine of  charitable  uses,  so  far  as  it  affects  the  question  before  us,  be- 
ing that  devises  and  bequests  for  the  support  of  rdigion  or  charity, 
though  defectlTe  for  want  of  such  a  beneficiary  as  the  rules  of  law  re- 
quire in  other  cases,  would,  ''when  not  in  Tiolatlon  of  the  mortmain 
act,  be  supported  and  established  in  the  court  of  chancery."  A  long 
struggle  in  onr  court  of  appeals  foBowed,  upon  thte  question,  and  in 
the  case  of  Levy  v.  Levy,  33  T.  97,  the  doctrine  of  the  8  N.  Y.  was 
vigorously  assailed;  and  in  Prichard  v.  Thompson,  95  N.  Y.  76;  Hol- 
land v.  Alcock,  108  N.  Y.  312, 16  N.  E.  305;  Cottman  v.  Grace,  112  N. 
Y.  307, 19  N.  E.  839;  and  Fosdick  v.  Town  of  Hempstead,  125  N.  Y. 
581f  26  E.  801;  and  in  other  cases, — the  doctrine  stated  in  Wil- 
liams T.  Williams  was  utter^  overthrown,  and  Is  no  longer  the  htw  of 
this  state,  and  was  not  at  the  time  of  the  ^ath  of  Edward  J.  Simmons. 
The  po6iti<m  taken  by  the  court  of  appeals  in  this  regard  now  is  that 
in  the  absence  of  a  defined  beneficiary,  either  named  or  capable  of  be- 
ing ascertained,  within  the  mles  of  law  applicable  to  emch  cases,  or 
where  the  gift  is  so  indefinite  as  to  be  incapible  of  being  executed  by 
judicial  decree,  it  is  inTalid.  The  object  of  this  bequest  was  praise- 
worthy, and  was  creditable  to  the  testator;  but  it  cannot  be  sus- 
tained under  the  law  ot  this  state,  and  the  decisions  of  its  highest 
court,  and  is  iuTalid.  Nor  does  chapter  701  of  the  Laws  of  1893^ 
passed  May  13th,  enacting  that  no  bequest  or  devise  to  iteligioas, 
benevolent  or  charitable  uses  which  are  in  other  respects  valid  by 
the  laws  of  this  state,  shall  be  deemed  invalid  by  reason  of  the  indefl- 
niteness  or  uncertainty  of  the  perstms  designated  as  the  bene- 
ficiaries thereunder  if  in  the  instrument  creating  the  bequest  or 
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devise  there  is  a  trustee  named  to  execute  the  same,  etc.,  relit 
situation,  or  give  life  to  the  void  bequest,  as  it  was  passed  af 
death  of  Simmons,  and  after  the  rights  of  the  persons  to  this 
versy  had  become  vested.  The  act  itsdf  does  not  assume  to 
retroactlTe  effect,  and,  if  it  did,  it  vould  not  be  permitted  to  faa 
effect  an  against  vested  rights.  This  much  is  conceded  in  Da 
V.  Osborne,  140  N,  Y.  43,  35  N.  E.  407;  and  the  learned  jud, 
nouncing  the  opinion  in  that  case,  in  speaking  of  the  statut 
that  it  seems  to  indicate  on  the  part  of  the  legislature  an  in 
enforce  and  uphold  charitable  bequests  not  heretofore  recogn 
valid,  "and  it  may  be  regarded  as  the  first  step  in  the  direc 
modiifying  the  body  of  law  which  this  coart  has  bnilt  up  on  th 
of  the  system  outlined  in  Williams  v.  Williams,"  snpi 
Power  T.  Gasaidy,  79  N.  Y.  602,  the  property  was  given  to  the 
tors  to  be  divided  by  them  among  such  Boman  Catholio  ch 
institutions,  schools,  or  churches  in  the  city  of  New  York  as  a 
ity  of  the  executors  should  designate.  The  court  there  h^d  th 
appeared  that  there  were  incorporated  institutions,  of  the  ki 
scribed  in  the  will,  in  the  city  of  New  York,  capable  of  taki] 
beneficiary  was  defined  in  the  will  itself,  or  capable  of  being 
tained,  and  therefore  the  bequest  was  valid.  Subsequent  ca 
passing  upon  this  case,  say  tlmt  such  is  the  effect  of  the  case, 
should  not  be  extended  any  further  than  the  facts  In  that  case 
warrant.  I  do  not  see,  therefore,  that  this  case  assists  the  deft 

The  defendant  the  American  Congr^^tional  Union  ^ts  nan 
ing  been  changed  so  that  it  is  now  the  Congr^ational  Church 
ing  Society),  it  is  conceded  by  the  pleadings  and  established 
proof,  was  incorporated  under  the  act  ^TPor  the  incorporatior 
nevolent  and  charitable,  and  scientific  and  missionary  societieE 
chapter  319  of  the  Laws  of  1848."  By  the  6th  section  of  that  a 
porations  formed  thereunder  could  not  take  a  valid  devise  or  I 
made  in  any  will  which  should  not  have  been  made  and  execi 
least  two  months  before  the  death  of  the  testator.  Gonseqnen 
bequest  to  this  corporation  is  Toid,  and  the  property  it  woul 
goes  to  the  next  of  kin. 

The  defendant  the  American  Home  Missionary  Societi 
known  as  the  Congregational  Home  Missionary  Society,  was 
porated  under  and  by  virtue  of  an  act  of  the  legislature  of  thii 
being  chapter  21  of  the  Laws  of  1871;  and  by  the  second  i 
thereof  it.was  provided  that  the  corporation  should  be  capa 
taking,  holding  by  purchase,  gift,  grant,  devise  or  bequest,  sul 
the  provisions  of  law  relating  to  devises  and  beqnestB  by  la 
and  testament,  real  and  personal  property,  of  granting  or  otl 
disposing  of  the  same  for  said  purpose."  The  declared  object 
corporation  was  "for  the  purpose  of  assisting  feeble  congreg 
and  of  sending  the  gospel,  and  the  means  of  Christian  edncat 
the  destitute  within  the  United  States."  The  right,  theref 
take  by  devise  or  bequest,  was  made  subject  to  the  provisions 
tion  6  of  the  act  of  1848,  above  referrred  to,  and  the  bequest,  n 
ing  been  made  within  two  months  of  the  testator's  death,  is  : 
for  that  reason. 
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The  defendant  the  American  Misalonary  Association  was  incor- 
porated, under  chapter  358  of  the  Laws  of  1862,  for  the  purpose  of 
"conducting  missiouax?  and  educational  operations,  and  diffusing  a 
knowledge  of  the  Holy  Scriptnrep  in  the  United  States  and  in  other 
countries."  By  the  fifth  section  of  this  act,  devises  and  bequests 
not  made  to  the  corporation  at  least  two  months  before  the  death  of 
the  testator  were  not  valid.  But  by  chapter  52  of  the  Laws  of  188(i 
this  section  B  was  repealed,  so  that  the  two-months  limitation  does 
not  apply  to  this  corporation;  and  therefore  the  bequest  to  it  in  the 
thirteenth  clause  is  valid,  so  that  it  will  take  one-third  of  the  whole 
of  the  residuary  fund.  It  is  claimed  by  the  counsel  for  tliia  corpora- 
tion that,  if  the  other  corporations  cannot  take,  the  whole  fund  dis- 
posed of  by  the  thirteenth  clause  should  go  to  the  American  Mission- 
axy  Association,  as  the  testator  evidenUy  intended  to  devote  this 
residue  to  charitable  uses;  that  the  effect  of  the  provision  was  to 
make  a  class  of  the  three  societies;  and  that  it  is  well  settled  that, 
upon  a  failure  of  one  or  more  of  a  class  to  take,  the  residue  goes  to  the 
one  entitled  to  take  or  the  survivor.  I  find  no  warrant  for  this  con- 
tention in  the  will.  On  the  contrary,  by  the  thirteenth  clause,  the 
residue  is  bequeathed  to  these  socletieB  by  name,  **U>  be  equally  di- 
vided between  them,  share  and  share  alike;  to  be  used  by  said  three 
societies,  and  applied  to  the  charitable  uses  and  purposes  of  said  so- 
cieties, respectivdy." 

Some  question  has  been  made,  upon  the  argument,  about  the 
power  of  the  court  to  determine  in  this  action  the  status  and 
rights  of  the  various  parties  to  the  action,  as  to  the  property  in 
dispute;  the  claim  being  that  this  is  an  action  for  the  construction 
of  the  will,  and  not  to  determine  who  are  entitled  to  take  under 
it  that  part  of  the  property,  at  lefwt,  which  is  to  go  to  the  heirs 
of  law  or  next  of  kin.  There  Is  much  force  in  this  position,  but, 
as  before  said,  the  plaintiffs  have  asked  that  the  court  determine 
in  this  action  the  status  of  the  plaintiffs  and  of  Lillie  Simmons  in 
relation  to  this  property;  and  lillie,  in  her  answer,  also  asks 
the  determination  of  her  status;  and  the  trial  proceeded  by  the 
seeming  acquiescence  of  all  parties  that  this  should  be  done,  and 
proof  was  given  on  the  subject    I  wUl  therefore  consider  it. 

The  findings  will  show,  substantially,  that  the  plaintiffs  repre- 
aent  the  interests  of  the  blood  rdatives — so  to  speak — of  the 
deceased.  The  Important  question  now  to  determine  is  as  to 
whether  Lillie  Simmons  was  the  adopted  diild  of  the  deceased, 
and  the  effect  of  such  adoption. 

By  chapter  244  of  the  Laws  of  1849  a  society  was  incorporated 
by  the  name  of  the  American  Female  Guardian  Society,  and  It 
was  declared  by  the  second  section  that  the  object  and  business 
of  the  society  should  be,  'T)y  the  publishing  and  diffusion  of  books, 
papers  and  tracts,  and  by  other  moral  and  religious  means,  to 
prevent  vice  and  moral  degradation,  and  to  establish  and  main- 
tain houses  of  Industry  and  homes  for  the  r^ef  of  friendlMS,  des- 
titute or  unprotected  females,  and  for  friendless  or  unprotected 
children," — its  business  to  be  conducted  by  a  board  of  managers. 
By  the  fourth  section  the  corporation  had  the  right  to  hold  i«op- 
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erty  for  the  uses  of  the  Hociety,  and  receive  hj  gift  or  derise,  in 
the  same  manner,  and  sabject  to  the  same  restriction,  as  reU- 
gions  corporations,  and  to  possess  the  rights  of  coi^wratlons  accord- 
ing to  the  provisions  of  tiUe  3,  c.  18,  pt.  1,  of  the  Revised  Statutes, 
80  fiir  as  Hpplicable;  and  by  the  sixth  section  it  was  provided 
that,  "in  all  cases  where  a  child  shall  have  been  snrrendered  by 
its  natural  or  other  legal  guardians  to  the  care  and  management 
of  the  society,"  etc,  **it  shall  be  lawful  for  the  board  of  managersy 
at  their  discretion,  to  place  such  child  by  adoption  or  at  service 
in  some  snitable  emplf^ment,  and  with  wms  proper  person  or 
persons,  conformably  to  the  laws  of  this  state  in  r^ard  to  the 
binding  out  of  Indigent  children,  provided  that  in  all  snch  cajses 
the  terms  of  the  indentare  shall  be  approved  by  the  cconmissionera 
of  the  alms  honse  or  of  tlie  surrogate  of  the  city  and  couiwty 
of  New  York,  which  approval  Blinll  be  signified  on  such  inden- 
ture by  tbe  signature  of  such  commisstoners  or  surrogate,  but  in 
evety  such  case  the  requisite  provision  shall  be  inserted  in  tibe 
indenture  or  contract  of  binding  to  secnre  the  child  so  bound  snch 
treatment,  education  or  instmcHon  as  shall  be  suitable  and  oaefal 
to  its  situation  and  circumstances  in  life."    It  Ui  dliBcult  to  con- 
ceive a  more  praiseworthy  object  than  the  purpose  for  which  th\m 
corporation  was  created, — to  rescue  the  little  waifa  of  society, 
mainly  females,  who  had  been  abandoned  by  their  natural  guard- 
ians, and  thrown  upon  the  world  without  protection  or  a  home, 
from  'Vice  and  moral  degradation."    This  statute,  in  view  of  ita 
high  and  beneficial  purposes,  should  receive  a  liberal  constroo- 
rion,  in  order  to  fully  carry  out  those  pniposes;  and  it  appears 
from  this  sixth  section  that  one  of  two  eoursea  was  open  to  these 
societies,  with  reference  to  t^ese  cUldren, — either  hare  thcan 
adopted,  or  bind  them  out  to  service.    If  thfy  were  to  be  bound 
to  service  simply,  the  form  of  binding,  and  the  nature  of  the 
(contract  of  service  that  should  be  entered  into  between  the  so- 
oiety  and  the  person  receiving  the  child,  should  be  ''conformably 
to  tiie  laws  of  this  state  in  regard  to  binding  out  of  indigent  chii- 
dren."   If  it  was  adoption,  simply,  the  statute  leaves  the  inference 
that  it  should  be  by  some  suitable  iastroment  providing  for  the 
adoption  of  the  child,  as  a  child,  into  the  family  of  the  person 
adopting,  or  the  society  could,  by  the  same  instrument,  provide 
for  both  adoption  and  apprenticeship,  and  thns  secure  to  tlie 
child  the  benefits  of  both;  so  that  when  the  terms  of  apprentice- 
sh'ip  ended,  at  the  age  of  18  years,  the  relation  of  parent  and 
child  created  by  the  adoption  would  still  exist  with  an  its  benefits 
and  consequences.    Any  other  construction  of  this  statute  would 
be  too  narrow.   If  adoption  was  not  to  have  the  effect  here  stated, 
the  provisions  as  to  adoption  which  would  be  inserted  fn  connec- 
tion with  the  contract  of  apprenticeship  would  be  meaninf^eM, 
which  is  not  to  be  assumed,  as  it  is  the  purpose  of  the  law  to 
give  effect  to  all  the  torms  of  a  contract,  when  they  can  be  recon- 
ciled with  reason,  with  each  other,  and  with  the  purposes  of  the 
nmtract  itself.   With  these  observations,  I  will  now  consider  the 
character  and  effect  of  an  instrument  of  adoption  and  apprentice- 
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Bhip  which  was  entered  into  on  the  13th  day  of  December,  1861, 
"betwwn  the  Female  Guardian  Society,  of  the  first  part,  and 
Edward  Bimmons,  of  Lockport,  Kiagara  county,  and  state  of  New 
York,  of  the  second  part"  (the  eaid  sodety  being  still  incorporated, 
and  in  the  exercise  of  Its  statutory  powers).  The  first  word  in 
the  inatmment,  and  at  the  top  of  the  first  paragraj^,  and  as  a 
caption,  is  "Adoption";  and  after  the  date  of  the  instrament, 
and  parties,  it  states : 

"Whereas,  Mnry  Jnckson  Wilson,  a  female  child,  who  was  of  the  age  of  two 
years  the  first  day  of  December  last,  has  been  duly  surrendered  by  Its  natural 
or  other  leftnl  guardian  to  the  care  and  management  of  tb.e  sold  sodetr;  and 
whei'eas,  the  said  EM  ward  Simmons  has  applied  to  the  manager  of  the  eafd 
society  to  put  out  and  place  the  said  child  with  him  by  adoption,  and  aa  an 
apprentice,  until  sn^  child  shall  arrive  at  the  age  of  18  years:  Now,  this  in- 
denture wttnesseth,  that  the  parties  of  the  first  part,  acting  by  their  board  of 
managers,  and  In  pursuance  and  by  authority  of  an  act  of  the  legislature  of 
the  Btate  of  New  York  entitled  'Ai  net  to  incorporate  the  American  Female 
Guardian  Society,'  passed  the  sixth  day  of  April,  1849,  and  with  the  approba- 
tion of  the  surrogate  of  the  city  and  county  of  New  York,  have  placed,  bound 
out,  and  1^  these  presents  do  put,  place,  and  bind  out,  the  said  Maiy  Ja<&Bon 
Wilson,  as  an  apprratlce,  nuto  the  party  of  the  second  part,  to  dwell  witii  and 
serve  him  from  the  day  of  the  date  of  these  presents  nnttl  the  said  q>iffentlce 
shall  attain  llie  full  age  of  eighteen  years." 

Then  foUowed  the  usual  proTisions  as  to  the  apprentice's  duly, 
and  that  of  the  master,  as  required  Xry  law,  as  to  the  binding  out 
of  indigent  children,  and  tt  also  contained  this  Bigniflcont  provision: 

"Although  the  present  Instrument  binds  the  above-named  child  strictly  as 
an  apprentice,  It  Is  neverttielesa  the  true  intention  of  the  parties  of  the  first 
part  to  place,  and  the  party  of  the  second  part  to  receive,  said  apprentice  as 
an  adopted  child,  to  reside  In  flie  family  of  the  i>arty  of  the  second  part,  to  be 
maintained,  clothed,  educated,  and  treated,  as  far  as  practicable,  and  wltii  like 
care  and  kindness,  as  If  she  were  in  fact  the  child  of  the  party  of  the  second 
parf 

So  the  real  purpose  of  the  instrument  was  to  adopt  the  child. 
Thus  the  child  was  lifted  from  the  apprentice  at  service  to  the 
dignity  of  a  member  of  the  family,  and,  while  her  servitude 
continued,  she  was  to  have  the  care,  solidtude^  and  protectioD 
of  a  didld  in  tike  fanKily,  and  after  the  servitude  ended,  at  the 
age  of  18,  she  was  still  a  child  by  adoption,  and  entitled  to  all 
the  privileges  of  a  child;  and  therefore  the  rdationship  between 
the  parties  did  not  end,  as  contended  by  the  learned  counsel  for 
the  plaintiffs,  when  she  reached  the  age  of  18.  This  instrument 
of  adoption  and  apprenticeship  was  executed  in  duplicate  by  the 
parties  thereto,  and  approved  by  the  surrogate  of  the  city  and 
county  of  New  York.  The  child  was  taken  to  the  home  of  the 
testator,  and  Immediately  took  the  name  which  she  now  bears, 
of  lillie  Simmons,  and  the  relation,  as  a  matter  of  fact,  of  parent 
and  child,  listed  ever  After  between  the  deceased  and  Lillie. 
The  word  "adoption"  or  "adopt,'*  as  used  in  this  instrument,  is 
a  broad  term,  and  of  great  significance.  Webster's  Dictionary, 
aa  well  as  the  Imperial  Dictionary,  defines  adoption  to  be  "the 
act  of  adopting  or  the  state  of  being  adopted;  the  taking  and 
treating  of  a  stranger  as  one's  own  child."  The  Encyclopedia 
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Britannica  defines  it  to  be  "the  act  by  wbicb  the  relati 
fraiemity  and  afflliatioD  are  recognized  as  legally  existi 
tween  persons  not  bo  related  by  nature."  And  Worcegter 
the  word  "adopt"  "to  receive  and  treat  as  a  son  or  da 
one  who  is  the  child  of  another;  to  afQliate;  to  take,  selo 
assume  as  one's  own."  And  adoption  waa  practiced  frc 
remotest  antiquity,  and  was  eetablished  to  console  those  w! 
no  children  of  their  own.  Bouv.  Law  Diet  Prior  to  the 
ment  of  chapter  830  of  the  Laws  of  1873,  as  amended  by  c 
703  of  the  Laws  of  1887,  adopted  children  could  not  inh 
take  as  next  of  Mn  from  the  persons  adopting  them,  in  thii 
In  Borne,  where  the  civil  law  prevailed,  and  to  some  exl 
the  Grecian  states,  the  right  to  inherit  was  given  to  c. 
who  had  been  adopted.  Bnt  in  order  to  protect  the  hei 
next  of  kin  of  the  person  adopting,  whose  interests  were 
uEPected  by  the  adoption,  and  in  all  countries  and  states 
the  right  of  inheritance  has  been  conceded  to  adopted  cl 
some  form  of  adoption,  of  a  public  character,  under  sane 
law,  or  by  (M>nsent  of  the  authorities,  has  been  reqnfrei 
far  as  I  have  been  able  to  ascertain,  the  right  to  inherit  hat 
been  given  to  any  child  or  person  whose  adoption  was 
by  parol.  The  right  of  inheritance  was  not  given  to  a 
children  by  the  English  law.  The  instincts  of  feudalis 
the  theory  of  primogeniture  rejected  it.  !Nor  was  it  pei 
in  the  earliest  histories  of  the  states  of  our  Union.  Bu 
In  man^  states,  indnding  our  own,  special  provisions  hav 
made  by  law  for  adoption,  and  for  the  right  of  inherits 
the  person  adopted ;  and  this  polity  is  now  deemed  a  wise  one : 
enlightened  counMes  and  states,  as  It  completes  and  b( 
that  relation  created  by  the  adoption  of  a  stranger  to  th( 
into  the  family.  It  is  the  misfortune  of  many  married  ] 
to  be  childless,  and  the  custom  is  quite  general  for  such  ] 
to  adopt  children.  Happy  resnlts  often  flow  from  such  ad 
and  it  should  be  the  poHcy  of  the  law  to  make  that  relation 
«nce  assumed,  as  strong  as  possible. 

It  is  well  known  that  at  the  time  of  the  passi^^  of  1 
of  1878  there  had  been  many  adoptions  of  children  in  thi 
under  various  statutes,  such  as  the  one  under  which  liU 
adopted,  and  by  various  charitable,  religions  corporations, 
phan  asylums,  or  other  persons  having  charge  of  childrei 
ing  homes  and  protection.  These  adoptions  had  been  t 
instruments  executed  between  t^e  parties  disposing  of  ai 
sons  adopting  the  children,  and  the  indorsement  or  com 
some  pnblic  official,  like  a  surrogate,  supreme  court  jndge^ 
judge,  or  commissioner,  had  been  req^red.  lliese  acts  w 
vised  and  conB(didBted  by  copter  438,  Iaws  1884;  and  see 
7  thereof.  Sometimes  tteae  instruments  assuming  to  creat 
tion  had  been  defective,  and  had  not  conformed  absolu 
the  provisions  of  the  law  under  which  th^  were  execute< 
the  parties  interested  had  relied  and  acted  upon  them,  and 
important  that  th^  should  be  sustained;  and  the  l^slai 
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length  concluded  to  l^alize  them,  and  to  prescribe  a  nniforni 
method  of  adoption  for  the  future,  and  proceeded  to  do  so  by  thia 
act  of  1S73,  and  marked  oat  a  course  of  procedure  to  govern  such 
future  adoptions.  And  it  was  provided  in  the  tenth  section  of 
the  act  of  1873  that  a  peraon,  when  adopted,  should  take  the 
name  of  the  person  adopting,  and  the  two  should  thenceforth 
suBtain  towards  each  other  the  legal  relation  of  parent  and  child, 
and  have  all  the  rights,  and  be  subject  to  all  the  duties,  of  that 
relation,  excepting  the  right  of  inheritance.  But  by  chapter  703 
of  the  laws  of  1887,  which  amended  the  tenth  section  by  expun- 
ging the  words  "excepting  the  right  of  inheritance,"  and  inserting 
after  the  word  "relation,"  in  the. fourth  line  of  the  section,  these 
words: 

*'Inclnding  the  rl^t  of  Inheritance,  and  the  hein  and  next  of  Un  of  tbc 
child  so  adopted  shall  be  the  same  aa  If  the  child  was  a  legitimate  child  of  the 
person  bo  adopting." 

The  concluding  section  of  the  act  of  1873,  §  13,  provided  that: 

"Nothing  herein  contained  shall  prevent  proof  of  the  adoption  of  any  child 
heretofore  made  according  to  any  method  practiced  in  this  state  from  beiiiK  re- 
ceived in  evidence,  nor  euch  adoption  from  having  the  effect  of  an  adoption 
hereunder,  but  no  child  shall  hereafter  be  adopted  except  under  the  proviHlona 
of  this  act*  nor  shall  any  child  that  has  been  adopted  be  deprived  of  the  rights 
of  adoption  except  upon  a  proceeding  for  that  purpose  with  the  like  sanction 
and  consent  as  Is  required  for  an  act  of  adoption  under  the  elf^th  section  here- 
of, and  any  agreement  and  consent  in  respect  to  such  adoption  or  abrogation 
thereof  hereafter  to  be  made  shall  be  In  writing,  signed  by  such  county  Judjre 
or  a  Judge  of  the  supreme  court,  and  the  same  or  a  duplicate  thereof  shall  be 
filed  with  the  clerk  of  the  county  and  recorded.  •  *  •  But  nothing  in  this 
act  contained  In  regiurd  to  such  adopted  child  inheriting  firom  the  person 
adopting  shall  apply  to  any  devise  or  trust  now  made  or  already  created,  nor 
shall  this  act  In  any  manner  change,  alter  or  Interfere  with  such  will,  devise, 
or  said  trust  or  trusts,  and  as  to  any  such  will,  devise  or  trust,  said  adopted 
child  lAiall  not  be  deemed  an  heir  so  as  to  alter  estates  or  trusts  or  devises  In 
wills  already  made  or  trusts  already  created." 

This  statement  is  too  plain  for  cavil  or  comment.  It,  so  to 
speak,  adopted  all  former  adoptions,  pursuant  to  any  method 
practiced  bi  this  state.  It  brought  these  adoptions  under  and 
within  the  pnrview  of  this  statute.  It  gave  all  the  persons 
who  had  thus  been  adopted,  after  the  amendment  of  1887,  the 
right  to  inherit  and  take,  as  next  of  kin,  the  property  of  the  in- 
testate who  had  adopted  them;  and  the  section  was  careful  to 
say  that  persons  adopted  theretofore  should  not  be  deprived  of 
their  adoption  except  by  a  proceeding  for  that  purpose,  with  the  like 
sanction  and  consent  that  were  made  necessary  for  adoption  un- 
der that  act  itself.  And  it  is  entirely  dear  that  in  providing 
a  method  for  adoption,  tiie  recording  of  the  adoption  papers, 
etc.,  and  In  obtaining  the  consent  necessai?  for  a  valid  adoption, 
provided  In  that  act,  it  only  related  to  future  adoptions.  It  is  true 
that  the  act  of  1887  uses  the  word  "inheritance,"  as  applied  to 
adopted  children,  which,  in  Its  strict  meaning,  refers  only  to  real 
estate;  but  the  legislature  evidently  used  this  word  in  its  broad 
sens^  and  as  commonly  accepted, — as  a  right  to  both  real  and  per- 
sonal property  tii  which  the  parent  died  seised  or  owning.  This 
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is  evident  from  the  words  following  the  word  "inheritance," — ^"and 
the  heirs  and  next  of  kin  of  the  child  bo  adopted  shall  be  the  same  aa 
if  the  said  child  was  a  l^itimate  child  of  the  person  so  adopting." 
It  could  not  have  been  the  intention  of  the  legislature  to  clothe  the 
children  of  the  adopted  child  with  any  right  additional,  aa  to  the 
property  o<  the  person  adopting,  than  the  person  adopted  himself  en- 
joyed. 

The  learned  connsel  for  the  plaintiff  cites,  as  in  conflict  with 
the  Tiews  here  expressed,  the  case  of  Hill  t.  Kye,  17  Hun,  457. 
That  case  arose  after  the  passage  of  the  act  of  1873,  and  y>a» 
decided  in  1879,  and  was  consequently  before  the  passage  of  the 
amendment  of  1887.  conferring  the  right  of  inheritance.  In  that 
case  one  Cheeny  Hill  and  his  wife  had  an  infant  child.  Cheeny 
went  to  Btate'fl  prison  for  a  long  term  of  years,  and  his  wife 
gave  the  child  (a  boy)  to  one  Kels^.  There  was  no  adoption 
under  any  statute,  or  under  any  form  of  writing,  bat  it  was  idmply 
a  parol  gift  of  the  child.  The  boy  took  the  name  of  Kelsey. 
lived  in  his  family  as  his  child,  married,  and  had  a  son.  Thfit 
son  had  some  personal  propo^,  and  died  at  the  age  of  17,  his 
father  and  mother  having  died  before  him.  The  property  had 
to  be  distributed,  therefore,  under"  the  statute  of  distributions. 
The  question  was  whether  the  paternal  grandfather  (Hill)  was 
mtitled  to  share  in  the  distribution,  or  whether  he  was  excluded  by 
the  adoption  of  his  son  by  the  said  Kels^.  The  eonrt,  at  general  term, 
rightly  held  that  "Wni  was  entitled  to  share  In  the  distribution 
with  the  T^tives  of  the  deceased  on  his  mother's  side^  and  this 
parol  adoption  did  not  bar  Hill  from  taking.  No  one  would  rea- 
sonably contend  that  such  an  adoption  would  deprive  Hill  of 
the  property,  and  the  court  could  have  decided  it  in  no  other 
way,  and  that  was  all  there  was  before  it  The  obaervatiraiB 
of  the  learned  judge  as  to  the  effect  of  the  thirteenth  section 
of  the  act  above  quoted,  with  all  due  respect,  were  ther^ore 
not  necessary  to  the  determination  of'  the  case;  and  the  trial 
court  is  not  required  to  follow  them  in  this  instance,  and  under 
the  circumBtances  of  this  case,  so  widely  different  from  that, 
and  after  the  amendment  of  the  statute  conferring  inheritable 
qualities  upon  adopted  children.  The  judge,  at  page  461  (Hill 
V.  Nye,  supra),  quotes  that  portion  of  the  thirteenth  section  which 
is  as  follows:  *^othing  herein  contained  shall  prevent  proof 
of  the  adoption  of  any  child  heretofore  made  according  to  any 
method  practiced  In  this  state  from  being  received  in  evidence, 
nor  such  adoption  from  having  the  effect  of  an  adoption  here- 
under;" and,  after  saying  that  the  only  effect  of  the  provision  as 
to  e\ddence  of  former  adoption  was  that  it  did  not  take  away 
the  privilege  of  proving  such  adoption  as  theretofore  existed,  he 
says: 

"Tbe  second  pnnrtslon  quoted  shnply  aeclares,  In  effect,  Umt,  where  sorb 
antecedent  adoption  may  hare  been  proved,  or  be  fomd  to  exist,  It  may  hsTe 
full  force  and  effect  given  to  It,  notwithstanding  It  took  place  prior  to  tbe 
passage  of  the  statute;  that  nothing  contained  in  the  statute  shall  preveat 
such  anteeedoit  adoption  from  having  the  effsct  of  an  adoption  hereunder 
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that  Is,  tbls  statate  ahall  aot  pnrrait  any  ancfa  effect  being  filvm  to  It  But 
tbls  stops  far  short  of  declaring  tbat  each  antecedent  adoption,  when  proved, 
shall  hare  the  like  effect  as  an  ad(q>tlon  consummated  In  liie  mode  prescribed 
by  the  statute." 

Again  the  judge  says: 

"We  have  been  unable  to  find  any  provision  In  the  act  of  1873  which  Indl- 
cntes  an  Intent  to  Interf^e  with  the  statutes  of  distribution  in  respect  to  cases 
of  adoption,  like  the  one  before  us.  When  a  case  shall  arise  under  the  statute 
ot  1873,  it  will  pres«it  nnmeroua  Interesting  qnestlcaiB.  as  the  statate  la  some- 
what Indefinite  and  obscure.  *  •  «  The  words  'excepting  the  fight  of  tu< 
lierttance'  are  apt  and  appropriate  words  to  be  used  with  an  Intent  to  except 
from  the  new  departure  such  Inheritance  of  real  estate  as  would  pass  under 
the  laws  regnlattng  descent." 

The  judge  therefore  seems  to  concede  that  the  case  before  him 
did  not  arise  under  the  statute  of  1873,  and  consequentily  any  at- 
tempt to  construe  it  was  unnecessary,  and  therefore  obiter,  but 
he  lays  stress  on  the  fact  that  the  right  of  inheritance  was  excepted. 
Is  it  not  fair  to  assume  that  had  the  casevbefore  us,  with  the  statute 
as  amended,  been  before  the  judge  at  that  time,  he  would  have 
readied  very  different  conclusions?  The  title  of  the  act  of  1873 
is  important  in  aid  of  Its  construction;  especially  so  when,  a«  the 
ieamed  judge  says,  "the  statute  la  somewhat  indefinite  and  obscure.'' 
In  such  c^ies,  resort  may  always  be  had  to  the  title  of  the  act,  in 
order  to  ascertain  its  purpose  and  object,  and  that  title  is  "An 
aot  to  legalize  the  adoption  of  minor  children  by  adult  persons." 
This  is  in  harmony  with  the  thirteenth  section,  and  the  general 
politT-  of  the  law.  *  If  the  former  adoptions  were  not  to  be  placed 
npon  the  same  footings  with  the  adoptions  that  should  thereafter 
occur  pursuant  to  the  act  of  1S73,  what  was  there  to  legalize? 
'Why  was  it  provided  that  those  adoptions  should  not  be  disturbed, 
except  by  a  special  proceeding  for  tiiat  purpose?  The  judge  says, 
in  effect,  that,  though  the  clause  stated  that  any  child  theretofore 
adopted  should  not  be  deprived  of  the  efCect  of  an  adoption  here- 
under (the  statute  of  1873),  yet  It  should  not  have  the  like  effect 
of  an  adoption  hereunder.  Then  it  is  to  have  some  effect, — just 
what,  we  are  not  told, — ^and  it  is  a  question  that  must  be  determined 
in  this  action.  It  Is  true  that  section  13  is  awkwardly  drawn,  and 
is  possibly  open  to  the  criticism  or  distinction,  npon  a  bare  condd- 
eration  of  its  words,  which  the  learned  judge  makes.  But  we  must 
take  the  whole  statute  together — its  objects,  the  remedies  sought 
l>y  it,  and  the  condition  of  things  upon  which  it  operated — in  con- 
struing it;  and,  in  my  mind,  no  doubt  remains  that  the  Intention 
of  the  legislature  was  to  legalize  these  former  adoptions,  and  place 
them  on  a  level  with  the  adoptions  that  should  thereafter  occur, 
and  not  subject  the  parties  to  a  new  adoption  under  that  statute, 
in  order  to  confer  upon  them  the  rights  which  it  granted;  and, 
when  tile  ri^t  to  take  as  heirs  and  next  of  kin  was  conferred  by 
the  amendment  of  1887,  it  covered  all  cases  of  adoption,  alike,  that 
had  been  recognized  by  the  act  of  1873.  It  needs  no  argument  to 
show  that  If  the  adopted  child  was  clothed  by  statute  with  the  right 
to  inherit,  and  to  take  as  uext  of  kin,  he  takes,  under  the  statutes 
of  descent  and  distribution,  the  same  as  a  legitimate  child  of  the 
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intestate.  Th.e  result  which  comes  from  the  conclnsions  above 
reached  ia  that  LUlie  Simmons  was  the  legally  adopted  child  of  the 
deceased,  and  takes  the  ondc^vised  and  uubequeathed  property 
of  Edward  J.  Simmons,  to  the  exclnsioa  of  the  plaintiffs  and  Ids- 
sole  heir  at  law  and  next  of  kin.  There  are  no  vested  rights  to  in- 
terfere with  her  taking  this  property,  as  her  adoption  was  l^alized, 
and  she  was  entitled  to  inherit,  long  before  the  death  of  Simmons, 
and  therefore  before  any  rights  to  his  property  had  vested  in  his 
relatives. 

The  complaint  asks  an  adjudication  as  to  the  right  of  Ullie  to- 
devise  or  bequeath  by  will  the  sum  of  f7,000,  or  the  securities  in 
which  the  same  may  be  invested,  mentioned  in  the  fourth  provision 
of  the  will,  in  case  she  should  not  marry,  or  have  a  cMld  bora  to  her. 
It  was  conceded  upon  the  argument  that  she  would  have  tMa  powi^, 
by  all  parties,  and  I  have  therefore  not  considered  it;  and  the  con- 
clusions above  reached  render  it  unnecessary  to  do  so.  No  relief 
can  be  given  the  plaintiffs*  in  this  action,  as  they  take  nothing  bj 
it,  but  the  questions  are  important,  and  proper  to  be  brought  before 
the  court  for  adjudication,  and  the  plaintiffs  were  justified  in  doing 
80.  They  should  therefore  recover  costs,  to  be  paid  out  of  the  tan\ 
the  property  of  the  deceased.  The  defendant  the  American  Mi»- 
sionaiy  Association  should  also  recover  costs.  The  def^dant  the 
Society  of  the  First  Free  Congregational  Church  of  Lockport  shonlcl 
have  costs,  as  its  defense  was  made  in  good  faith,  and  for  a  meri- 
torious object.  The  defendant  the  executor  Burrows  should  recover 
costs,  and  also  the  defendant  Lillie  M.  Simmons.  All  costs  to  be 
paid  out  of  the  funds  of  the  property  of  the  deceased. 


(7G  Hun,  16.> 

ABNOLD  T.  NORFOLK  ft  NEW  BRUNSWICK  HOSIERY  GO. 

(Supreme  Court,  General  Term.  Second  D^iartinent.    February  12,  ISM.) 

Sale— MisaEPRBSBirTATiosiB  bt  Seller— Matters  of  Opiniow. 

Oa  the  Bale  of  the  use  of  a  patent  right,  fraud  cannot  be  predicated  <m  a 
statement  by  the  seller  that  he  could  make  a  faster  machine,  where  the 
purchaser  knew  that  no  faster  macblne  than  the  one  exhibited  to  him  had 
been  made,  gncb  stat^oit  belns  merely  an  expreBslon  oidnlon. 

Appeal  from  special  term,  Kings  county. 

Action  by  Anna  M.  Arnold  against  the  Norfolk  &  New  Brans- 
wick  Hosiery  Company  to  recover  royalties  alleged  to  be  due  to 
plaintiflE  for  the  use  of  certain  patent  rights.  On  April  10,  1882, 
plaintiff  and  defendant  entered  into  a  contract,  by  which  plaintiff 
agreed  to  sell  to  defendant  the  use  of  certain  patent  rights,  and  de- 
fendant agreed  to  pay  therefor  royalties  guarantied  to  amount  to 
the  average  sum  of  tl^OOO  per  month.  There  was  a  judgm^t  in 
favor  of  the  plaintiff,  and  defendant  appeals.  Affirmed. 

The  opinion  of  Mr.  Justice  CULLEN,  delivered  orally  at  qiecial 

term,  is  as  follows: 

"Mr.  Edmonds,  I  don't  think  your  client  Is  entitled  to  rell^  In  this  caK 
Now,  take  this  in  Its  luroadest  a^Mct,  and  Just  see.  In  the  first  place,  you 
take  the  undisputed  facts  In  this  case.   This  man  broogbt  a  seam  to  yoo- 
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Now,  the  court  has  seen  what  you  hare  produced  as  a  sample  of  a  similar 
seam,  and  It  appears  to  be  conceded  by  everybody  that  It  is  an  excellent  seam. 
Now  he  Is  asked.  'Did  yon  produce  that  by  a  machine?'  *Yes.*  There  Is  no 
fraud  in  tbat  He  had  made  the  machine.  He^Ives  It  to  yon.  That  the  ma- 
chine that  he  prod  need  before  yon  wonld  make  the  stitch  Is  nndispated;  be- 
cause, anyway,  the  first  thinfc  you  would  ask  a  man  Is,  *if  yon  have  got  a  seam, 
let  me  see  the  machine  which  made  it.'  And  so  a  boy  In  a  store  for  two  years 
wonld  do.  He  broxiRht  this  machine  to  you.  Now,  he  didn't  pretend  that 
bo  bad  any  other  madilne.  These  were  the  machines  which  had  done  that  work. 
He  gave  them  to  you,  and  you  had  them  for  a  year.  Now.  I  can't  believe— all 
your  arguments  to  the  contrary.  Mr.  Edmonds— that  long  before  the  expiration 
of  that  year  your  company  was  not  fully  aware  of  the  defects  as  well  as 
Hie  adTantages  of  Uiat  ivesent  machine.  Yours  was  an  <dd  company.  From 
the  fact  tbat  they  had  been  in  business  h>  long  the  court  must  assume  that 
tbcy  were  a  fairly  successful  company,  and  to  be  fairly  successful  In  these 
times  of  sharp  competition  means  business  run  with  heads  and  brains;  and  I 
mii.<tt  believe  that  your  people  had  Just  as  much  wit  about  an  application  for  an 
Invention  of  this  kind  as  you  would  if  a  man  had  come  and  offered  to  sell 
you  some  peculiar,  new  kind  of  wool  to  put  In  your  garments.  Of  course,  the 
court  does  not  suppose  that  you  had  the  technical  knowledge  of  the  sewing 
machines  In  your  business,  such  as  this  man  Arnold  bad;  and,  If  he  had  de- 
ceived  yon  on  a  tiling  cminected  witb  that,  this  conrt  might  and  wonld  have 
jo'anted  yon  relief.  Bnt  that  Is  not  the  case.  The  fact  was  tbls:  We  take 
the  machine  as  yon  state  It  There  is  a  machine  which  produces  a  stitch 
which  Is  as  good  a  stitch  as  could  be  wanted.  The  trouble  Is  that  It  won't 
prodnce  that  stitch  quick  enough  to  make  it  pay  for  you  to  do  It.  I  won't  go 
over  the  old  argument.  How  slowly  that  ran  you  knew  Just  as  well  as  he  did, 
from  actual  exi»erlence.  You  knew  that  anything  he  told  you  about  what  he 
could  do  in  the  future  was  matter  merely  of  opinion,  because  he  could  not  have 
had  the  practical  knowledge.  He  had  never  made  such  a  machine.  X  agree  with 
you.  If  there  were  something  mechanical,  so  apparent  that  any  mechanic  might 
bare  known  it,— Involving  a  question  like  the  strength  of  iron,  that  a  layman 
might  be  ignorant  of,— he  might  have  deceived  you.  Bnt  this  was  pUInly 
nothing  of  that  kind.  He  said  that  he  could  make  them  go  faster,  accord- 
ing to  your  account  Now,  that  could  not  be  a  fraud.  It  must  only  be  a  mat- 
ter of  expectation.  Yon  knew  he  never  had  made  one,  otherwise  he  would 
have  given  you  the  machine  that  went  faster.  It  was  simply  a  statement  of 
what  he  hoped  to  do.  He  admits  that  Now,  you  have  that  agreement  for 
six  months;  that  enables  you  to  cut  that  off.  You  gave  him  a  part  of  the 
profit.  Yon  chose  to  diange  that  into  this  other  agreement  Now,  the  conrt 
cannot  believe  It  took  18(^  How  many  years  was  this  to  mn? 
Edmonds:  Seventeoi  years. 

"The  Court:  At  132,000  a  year? 

"Mr.  Edmonds:  Yes. 

"The  Conrt:  Well,  It  took  over  $200,000.  Now,  the  court  can't  believe  but 
tbat  you  used  some  wit  some  business  ability,  about  such  a  thing;  and  the 
fact  must  have  been  that,  whatever  the  subsequent  facts  proved  to  be,  you 
people  must  have  believed  that  a  machine  of  that  kind  was  a  thing  which 
would  turn  out  profitably.  Wliether  It  turned  out  profitably  did  not  depend 
alone  on  the  machine.  It  dep^ded  on  how  the  market  would  take  the  prod- 
uct Now,  it  has  tnmed  out  that  it  has  not  been  profitable,  but  what  was 
the  cause  I  do  not  know.  That  this  plaintiff's  husband  could  have  made  the 
represmtatlon  that  you  set  up  In  answer,  tliat  it  would  be  commercially 
profitable,  cannot  be  the  fact  What  would  be  commercially  profitable  would 
depend  upon  the  trade.  Now,  this  machine  has  bec-n  made,  and  you  hare 
abandoned  It  What  the  reason  Is  does  not  appear.  You  say  that  It  Is  be- 
cnuse  It  would  not  do  any  of  the  work.  The  court  cannot  believe  that  that  Is 
the  only  reason,  because,  after  you  had  bad  that  for  a  year,  when  you  bad 
had  this  optional  agreement  for  six  months,  yon  nev«  would  have  taken  the 
risk  of  tying  yonrselTes  up  unless  yon  had  believed  at  that  time  that  thone 
goods  would  pay.  Now,  it  has  tnmed  out  tlio  same  way  as  with  other  people 
who  make  speculations  and  fail  on  them,  who  have  Judgment  It  has  turned 
out  that  yon  cannot  make  the  goods  on  that  or  that  the  goods  you  make  don't 
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give  you  sufficient  price,  compared  to  other  goods,  to  make  a  profit 
it  Is  that  the  markft  don't  take  them,  and  you  were  mistaken  in  yo 
mcut  wheu  you  thought  you  had  such  a  good  thing,  I  cannot  tell.  I 
clear  it  did  not  come  from  the  defect  of  tbe  mauhlne.  And  the  aomi 
the  court  has  already  told  you,  If  you  have  tlioBe  eighty  machines,  If  tl 
running  for  six  or  eight  months,  you  would  have  sent  those  liadc  i 
coirespondence  would  be  llUed  with  the  upbraiding  of  that  man  fat 
a  machine  which  had  been  defectlTe.  And  yet  you  took  them.  No 
believe  that  you  have  got  tliero  the  machine  which  yon  anpposei 
time  was  going  to  be  a  good  and  profitable  machine,  and  that 
some  representations  about  It  I  have  no  doubt  that  he  said  it  wa 
thing;  that  It  was  the  best  invention  made,  and  would  revolutic 
trade;  probably  all  those  things,  and  more-  The  rale  is  plain  thi 
commendation  does  not  ccmstltate  fraud.  A  dealer  may  paff  hi 
thon^  he  must  not  lie.  about  them.  But  I  cannot  see  that  there 
statement  of  fact,  or  any  statement  which  could  be  construi 
statement  of  fact,  even  If  it  was  a  matter  which  could  be  twined 
If  It  was  an  existing  thing,  that  he  made  at  that  time,  which  was 
cannot  believe  that  you  ever  relied  on  any  statement  about  the  cone 
that  machine,  and  went  and  made  tliis  contract  I  don't  believe  that 
even  those  promises  that  they  should  go  so  much  faster,  because,  i 
as  I  say,  you  would  not  have  taken  them  when  you  knew  that  a  mi 
SOO  was  worth  nothing.  Yoa  would  have  said:  'Make  me  a  mndL 
XflOO,  and  then  we  will  make  tiie  contract*  I  don't  b^sve  that;  alao 
yon  would  have  sent  the  machines  back. 

"So  much  tar  the  character  of  the  machine.  Now,  yoa  come  to  an 
of  facts,  and  that  Is  as  to  the  representations  as  to  the  state  of  hi 
Now,  while  a  man  may  puff  his  goods,  a  man  must  not  tell  falsehoc 
duce  others  to  buy  them.  But  did  this  man  tell  a  falsehood?  Did  y< 
It?  Did  you  rely  on  it?  Xf  I  found  be  had  told  material  falsehoods, 
not  take  very  much  evidence  to  make  me  believe  that  you  acted  on  it 
not  In  favor  of  fraud  In  these  times.  But  did  he?  Now,  this  agreement 
loosely  drawn.  He  does  not  bind  himself  to  get  any  portlcidar  paten 
quite  evident,  thongh,  and  I  find  the  fact,  that  It  did  relate  to  tbi 
stitch.  He  talked  with  Ifr.  Letsen.  This  letter  Is  produced.  I  tt 
clear  as  anything  can  be,  from  the  tone  and  character  of  that  letter, 
monds,  that  that  letter  was  not  meant  to  be  shown  to  a  board  of  < 
that  that  was  the  very  letter  that  a  man  would  write  in  the 
course.  It  would  be  very  likely.  If  he  Intended  it  for  the  board,  that 
commence:  'Mr.  Letseu:  For  the  sake  of  your  directors,  whom  it  is 
before,  my  proj^ition  Is  stated.'  Now,  look  at  that  letter.  It  this  ^ 
board  of  directors—  The  very  terms  of  the  agreem«it  are  not  agn 
He  says:  'Now  it  is  your  turn  to  suggest  amendments.*  You  hare 
on  the  terms  of  the  agreement  So  with  the  whole  context  of  that  le 
less  you  imagine  a  man  with  Ingenuity  and  genius  which  would  be  m 
having  preconceived  this  scheme  of  fraud  from  the  beginning,  and 
written  a  letter  not  to  look  like  It  that  letter  was  never  written  to  1 
to  a  directors'  meeting  at  all.  Now.  Mr.  Letsen  and  his  men  mast  ha 
together  very  often  about  it.  It  Is  very  evident  really,  from  this.  It  is  ] 
gentleman,  Mr.  Carpenter,  is  not  entirely  memory-clear.  His 
has  been  refreshed  from  time  to  time.  He  may  be  vexj  wrong,  and 
wrong,  on  a  transaction  nine  years  ago.  But  when  you  come  to  set 
the  groimd  of  fraud,  a  contract  that  has  been  lived  up  to,  the  evidence 
be  plains  than  It  is.  Now,  I  think  this  lettw  solely  applies  to  the  t 
patent  and  not  to  the  thi-ee,  and  there  Is  nothing  there  to  show  th 
otherwise.  If  be  wanted  to  put  It  to  a  board  of  directors,  so  that  the 
directors  would  examine  th^,  wouldn't  this  have  put  them  right 
guard,— the  opinion  which  he  quoted?  The  fact  was  that  tbelMard  of 
was  Mr.  Johnson  Letsen.  This  thing  was  done  by  Mr.  Johnson  Letsei 
and.  If  the  board  of  directors  had  been  active  persons,  one  of  them  w( 
Inquired:  'What  does  this  mean?  there  mi^  be  a  fight  theref  Now, 
belleTS  anything  ot  the  kind.  I  most  believe  Uiat  Mr.  Jdmaon  Lets 
from  time  to  time,  the  craidltion  of  these  patents,   He  llred  tin  1S6 
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Oat  time  be  knew  vveryttainfc  that  this  man  bud  told  and  Ireeii  told.  If  tbe 
maublnes  were  furnlsbed  in  1883,  notblnf  bad  come  oat  about  tbe  patents.  But 
tbe  fact  Is.  as  to  bow  tbese  macblnea  were  woridng,  he  wa%  the  man,  at  any 
ttme,  to  have  put  an  end  to  that  contract  and  would  have  done  it  In  his  life- 
time If  this  man  had  told  blm  a  falsehood. 

"Tha%  is  another  tblnK.  Your  people  don't  think  they  are  defrauded  them- 
selves. He  gave  an  interest  to  Ashwell,  who  has  been  sitting  here  with  them. 
If,  as  you  have  said  (and  I  don't  say  it  Is  not  snbject  to  that  criticism),  Arnold 
sought  to  Inta-est  blm  in  tbe  machine,  and  get  you  to  take  It,  and  yon  have 
been  defrauded  Into  a  contract  of  nearly  f200,000  or  more,  there  te  a  man  who 
yoa  claim  should  have  been  loyal  to  you,  who  helps  Impose  tbls  fraud  upon 
yoa.  and  yet  yon  keep  blm  there  and  pay  him.  If  he  were  tbe  beat  salesman 
In  bis  department,  you  wouldn't  hnve  blm.  Now,  this  Is  an  unfortunate 
speculation  for  this  company,  but  it  is  not  the  only  unforttmate  speculation 
irbich  people  go  Into.  One  of  your  witnesses  told  tbe  whole  stOTy  as  well  as 
It  could  be  told.  He  said:  'This  is  Just  like  perpetual  motion.  Peoi^e  are  al- 
ways Just  about  to  get  it.'  It  has  proved  an  unfortunate  speculation,  but  I 
find  that  there  is  no  evidence  of  fraad  here  In  this  case.  I  should  have  pre- 
ferred to  have  formulated  many  views  in  writing.  But  tbe  time  Is  so  short 
that,  as  I  have  to  so  away,  and  I  want  to  leave  time  enooj^  for  you  gentlemen 
to  present  your  request  to  find,  I  have  preferred  to  do  It  at  tbia  atag&" 

Argned  before  DTKHAN  and  PBATT,  JJ. 

Walter  X).  Edmonds  and  John  Hunter,  Jr,^  for  appellant 
Frank  E.  Blackwell,  for  respondent. 

PRATT,  J.  The  question  of  fact  upon  which  this  action  depends 
was  properly  determined  at  special  term.  The  opinion  there  de- 
lirered  is  fatly  sustained  bj  the  evidence.  We  have  examined  the 
nnmerons  exceptione^  and  find  none  that  require  disGnasion.  Judg- 
ment affirmed,  with  coata 


(SniHreme  Court,  Special  Term,  New  Tork  County.    October,  180S.) 

Attachment— DiBKCTioNs  to  Sheriff — Modificatiois  of  Ordkk. 

An  order  directing  the  sheriff  to  take  possession  of  the  attachment  debt- 
or's books  of  account,  and  to  permit  plaintiff  to  examine  them  for  the  pur- 
pose of  discovering  the  whereabouts  of  tbe  debtor's  proper^,  will  be  mod- 
ified Bftrlklng  out  tbe  direction  to  take  possession  of  the  botdu.  where 
tbe  sheriff  states  in  his  affidavit  that  he  was  Informed  that  tbe  bocdEs  re- 
ferred to  were  In  tbe  debtor's  safe,  of  which  be  did  not  have  the  combina- 
tion, since  such  order  might  be  construed  as  a  direction  from  tbe  court  to 
break  open  the  safe. 

Action  by  Samuel  J.  Krooks  against  the  L.  &  C.  Wise  Company. 
An  attachment  having  been  levied  on  defendant's  stock  of  goods, 
plaintiif  procured  an  order  directing  the  sheriff  to  take  possession 
of  the  books  of  account  of  defendant,  fphich  plaintiff  stated  in  Us 
moving  aflidavit  were  at  defendant's  place  of  business,  and  that 
the  sheriif  permit  plaintiff  to  examine  such  books.  An  affidavit  of 
the  sheriff  was  filed,  on  a  motion  to  vacate  said  order,  stating  that 
he  had  seized  defendant's  safe  under  the  writ  of  attachment,  and 
that  he  was  informed  that  the  books  referred  to  were  in  said  safe, 
but  that  he  did  not  have  the  combination,  and  could  not  open  it 
Modified. 

v.28N.Y.B.no.7— 41 
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John  H.  V.  Arnold,  for  the  motion. 
Blomenstiel  ft  Hirsch,  opposed. 

PATTERSON,  J.  The  ex  parte  order  granted  on  Septembe 
should  be  modified  by  striking  ont  the  direction  to  the  sheriff  t 
into  his  poss^ion  the  boolis  of  account.  The  law  prescribes 
the  sheriff  mnet  do,  and  he  must  act  or  refuse  to  act  at  his 
The  order,  as  it  stands,  might  well  be  construed  as  a  directioi 
the  court  to  break  open  safes,  and  destroy  property.  A  new 
may  be  entered,  simply  directing  the  sheriff  to  allow  the  pi 
to  examine  any  books  in  his  possession,  so  far  as  may  be  nec 
to  discover  property  upon  which  the  attachment  mi^  be  i 
Settle  order  on  notice. 


BBOWN  et  al.  t.  UNITBD  STATES  &  BRAZIL  MAIL  STEAHSEt 


(Supreme  Court,  Special  Term,  New  York  CouotT-    April,  1894.] 

Rbcbiyers— Right  to  Hold  Futj De- 
pending an  action  In  it  state  court  to  enforce  s  Hen  against  frelel 
e7B  of  a  stL'aiDstilp  company,  an  order  was  granted  pursuant  to  i 
latlon  between  tlie  parties  that  the  moneys  be  deposited  with  a  tru 
pany  to  the  credit  of  the  action.  Afterwards  a  receiver  of  the  ste 
company  was  appointed,  and  on  the  trial  the  court  decided  that 
no  Jurisdiction.  Plaintiff  bad  also  sued  In  rem  In  the  federal  c 
enforce  his  Hen.  Hdd,  that  the  moneys  deposited  with  the  trust  C( 
to  the  credit  of  the  action  would  be  ordered  to  be  paid  to  the  recel 
the  stipulation  did  not  provide  what  should  be  done  with  the  moi 
case  It  should  be  held  that  the  action  was  not  maintainable. 

Action  by  John  Crosby  Brown  and  others  against  the  1 
States  &  Brazil  Mail  Steamship  Company,  Heni^  Winthrop 
as  receiver,  and  others.  The  receiver  moves  for  an  order  req 
defendant  company  to  deliver  to  him  certain  moneys  deposite 
the  Central  Trust  Company.  Granted. 

Cary  &  Whitridge  (Willard  Parker  Butler,  of  counsel),  for 

tiffs. 

Howard  Van  Sinderen,  for  the  receiver. 
Carter  &  Ledyard  (Edmund  L.  Bajlier,  of  counsel),  for  defe 
Atlantic  Trust  Co. 

(yBBIEN,  J.  This  is  a  motion  by  the  permanent  receiver 
defendant  company  for  an  order  for  delivery  to  him  of  c 
moneys  deposited  with  the  Central  Trust  Company.  Brown 
&  Co.  were  creditors  of  the -steamship  company  for  the  amo 
certain  drafts  accepted  and  paid  by  them,  drawn  on  lett 
credit  issued.  On  receiving  these  letters  of  credit,  the  stea 
company  delivered  to  Brown  Bros.  &  Co.  an  agre^ent  to 
good  th£  amount  of  any  drafts  drawn,  and,  as  collateral  se 
for  such  pa^Tient,  pledged  all  freight  moneys,  earned  and 
earned.  The  Atlantic  Trust  Company'  was  trustee  of  a  mo; 
executed  by  the  steamship  company,  which  covered  five  ship; 
among  other  things,  all  contracts  and  property,  and  all  to) 
come,  profits,  etc,  arising  out  of  such  properties,  and  the  ri| 
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collect  and  recover  the  same.  Certain  bankers  other  than  Brown 
Bros.  &  Go.  had  also  issued  letters  of  credit  to  the  steamship  com- 
pany, and  paid  drafts  thereunder,  and  claimed  to  be  entitl^  to  a 
specific  lien  or  claim  upon  the  f^ght  moneys  earned  by  the  com- 
pany. In  February,  1893,  this  action  was  commenced  by  Brown 
Bros.  &  Co.  to  enforce  their  pledge,  and  to  procure  the  appointment 
of  a  receiver  of  the  freight  moneys,  some  of  which  were  already  in 
the  possesion  of  the  steamship  company  or  its  agents,  and  others 
of  which  were  in  process  of  being  earned;  the  vessels  being  at  sea, 
and  not  having  tiien  arrived  in  tbe  port  of  New  York.  The  Atlan- 
tic Trust  Company  intervened  as  a  defendant,  asserting  that  its 
ri^ht  was  superior  to  that  of  the  other  claimants  to  the  specific 
interest  in  these  moneys.  Thereupon  a  atipolation  was  entered 
into,  of  which  the  following  is  a  copy: 

Y.  Supreme  Court 

"John  Crosby  Brown  and  others  v.  United  States  ft  K-azU  Mail  Stenmsblp 

Company. 

"The  plaintiff  having  applied  for  the  appolntmrat  of  a  receiver  for  freight 
moaeys  received  or  to  be  received  by  th»  defendant,  upon  the  allegations  set 
forth  In  the  complaint;  and  the  Atlantic  Trnst  Company,  as  trustee  of  the 
mortgage  of  the  defendant  dated  July  1,  1889,  having  applied  for  leave  to  In- 
tervene as  a  party  defendant,  which  application  Is  not  opposed  by  the  other 
parties,  claiming  certain  alleged  equities  in  or  liens  upon  said  fund,  upon  the 
allegations  contained  In  the  petition  for  intervention;  and  tbe  defendant  stat- 
ing that  claims  for  certain  equities  In  or  liens  upon  said  fund  are  also  made 
by  other  pawns  making  such  claims,  and  allej^lng  that  the  same  arise  under, 
or  by  reason  of,  certain  bankers'  credits  Issued  to  the  defendant  by  cwtaln 
bankers  In  the  city  of  New  York;  and  Uie  defendant  conceding  that  some  or 
All  of  the  parties  and  persons  above  named  or  referred  to  Is  or  are  entitled  to 
the  possession  of  said  freight  moneys,  whether  or  not  already  received  by  the 
defendant,  but  that  tbe  said  defendant  Is  anable  to  determine  which  of  said 
several  claimants  is  entitled  to  such  moneys  or  any  part  thereof,  as  against 
each  other:  Now,  it  Is  stipulated  and  agreed,  by  and  in  behalf  of  all  the  par- 
lies hereto,  by  their  attorneys,  for  the  benefit  of  them  and  of  all  the  persons 
above  referred  to,  that  there  be  forthwith  deposited  in  the  Central  Trust  Com- 
pany, In  the  city  of  New  York,  to  the  credit  of  this  action,  all  tbe  freight  mon- 
ey^  now  In  possession  of  the  said  defendant  or  its  agents,  Fanl  F.  Oerhardt  & 
Co.,  as  well  as  all  freight  mon^  hereaftw  to  be  rec^ved  by  the  said  defend- 
ant or  its  said  agents,  or  any  person  claiming  under  them,  or  elth^  of  them, 
or  in  their  behalf,  on  account  of  the  ships  Kate,  Joshua  Nicholson,  Segiiranca, 
Elsie,  Etherley,  and  any  and  all  other  ships  owned,  operated,  or  chartered 
by  said  defendant;  such  moneys  to  be  kept  as  a  separate  fund  by  the  said  trust 
company,  subject  to  the  furth^  order  of  this  court;  either  of  the  parties  herein 
named  or  aliove  referred  to,  upon  intervention  herein,  and  upon  notice  to  tlie 
other  parties,  being  authorized  to  apply  to  the  court  for  any  such  further  order. 
It  is  farther  agreed  that  eithw  of  tbe  parties  hereto  may,  wlthont  furthw  no- 
tice, enter  an  order  herein  In  accordance  with  the  foregoing  stlpu^tion. 

"Dated  New  York,  March  15th,  18»3." 

The  order  for  the  deposit  of  freight  moneys,  which  is  the  sub- 
ject of  this  application,  directs  that: 

•The  defendant,  the  United  States  &  Brazil  Mall  Steamship  Company,  forth- 
with deposit  with  the  Central  Trust  Comi)any  of  New  York,  to  the  credit  of 
this  action,  which  trust  company  is  hereby  designated  as  depository  for  snch 
purpose,  all  the  freight  moneys  now  In  possession  of  the  defendant  or  Its 
agents,  Paul  F.  Oerhardt  &  Co.,  as  well  as  all  freight  moneys  hereafter  to  be 
received  by  the  said  defendant  or  Its  agents,  or  any  person  claiming  under 
tbem.  or  either  of  them,  or  in  their  behalf,  on  account  of  tbe  ships  Kate, 
Joshua  Nicholson,  Seguronca,  Blsle  and  Etherl^,  and  any  and  all  othw  ships 
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owned,  operated,  or  chartered  by  the  defendnot;  ailch  moneys  to  be  b 
separate  fund  hy  tbe  said  trost  company,  subject  to  tbe  further  orA^ 
court  And  It  Is  farther  ordered  that  either  of  the  parties  in  said  stl 
named,  or  therein  referred  to,  upon  intervention  ha*etn,  upon  nottc 
other  parties  hereto,  be,  and  tbey  are  hM%by,  authorized  to  apply  to  tl 
for  any  such  further  order." 

This  order  for  the  deposit  of  freight  moneys  was  made  on 
16, 1893,  and  three  days  after  H.  W.  Gray  was  appointed  ten 
receiver  of  the  steamship  company  in  a  judgm«it  creditors' 
then  pending  in  this  court,  and  an  order  was  snbsequentij 
allowing  such  recover  to  intervene  in  this  action;  and  s 
ceiver  thereafter  did  intervene  and  answei-ed,  taking  issue  n 
plaintiff,  and  claiming  to  be  entitled  to  possession  of,  and  to 
ister,  the  fund.  On  March  ti,  1894,  the  t«iiporary  receiv 
made  permanent  receiver  of  the  defendant  corporation,  and 
following  day  gave  notice  to  all  the  parties  of  this  applicatic 
though  the  bulk  of  the  money  now  on  d^osit  with 
company  under  the  stipulation  was  deposited  prior  to  the  a 
ment  of  the  temporary  receiver,  it  is  conceded  that  a  small 
of  it  was  collected  and  deposited  after  such  appointment 

If  there  were  no  facta  other  than  those  above  stated,  then, 
there  might  be  much  force  in  the  suggestion  that  the  moneyi 
ited  subsequent  to  his  appointment  diould  be  transferred  to 
ceiver,  still  I  think  that,  with  respect  to  the  moneys  deposits 
to  his  appointment,  they  should  be  retained  by  the  trust  c« 
under  the  terms  of  the  stipulation,  to  the  credit  of  this 
wherein  the  rights  of  all  the  parties  would  be  determined,  i 
fund  accordingly  distributed.  In  addition,  however,  it  is  d 
appear  that,  besides  the  freight  moneys  collected  and  de; 
certain  other  freight  moneys  were  collected  and  retained  by 
of  several  of  the  vessels  chartered  to  the  defendant  compan 
for  the  purpose  of  reaching  such  moneys  an  application  wa 
to  enjoin  such  owners  from  collecting  the  freight  moneys, 
direct  them  to  deposit  the  same,  to  the  credit  of  this  actio 
the  trupt  company.  This  motion  being  in  part  granted,  c 
orQer  entered  thereon,  an  appeal  was  taken  to  the  general 
this  court  by  the  owner  of  the  vessel  chartered  to  the  de 
company;  and  it  was  upon  such  appeal  held  that  this,  b( 
equitable  action,  brought  in  the  first  instance  to  enforce 
time  lien  in  favor  of  the  plaintiff,  and  that  as,  by  the  ame 
to  the  complaint,  it  is  sought  to  adjudicate  as  to  the  existenc 
maritime  Uens  claimed  by  the  appellant,  and,  if  found  to  € 
determine  th^r  amount,  tJiis  court  had  no  jurisdiction  to  ei 
such  an  action,  but  that  of  such  actions  the  federal  courts  li 
elusive  jurisdiction.  24  X  T.  Hupp.  61.  Upon  appeal  from  the 
term  to  the  court  of  appeals,  the  latter  court  dismissed  such 
Not  content  with  resting  their  rights  upon  this  action,  the  p 
brought  actions  in  rem  in  the  United  States  district  court,  h 
several  actions  the  Central  Trust  Company  was  ser\^  with 
by  the  United  States  marshal.  The  situation,  therefore,  ie 
fund  is  on  deposit  in  the  trust  company  to  the  credit  of  thie 
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and  for  want  of  jarisdietion  the  conrt  is  powerless  to  detemine  tlie 
reBpective  rights  of  the  parties  to  the  fund,  and  in  the  mean  time 
the  plaintiffs  are  proceeding  to  enforce  their  clfums  in  the  federal 
coarts,  and  just  who  are  parties  in  those  actions  does  not  clearly 
appear. 

The  contention  made  that,  by  depositing,  the  steamship  com- 
pany divested  itself  of  all  right  to  the  fund,  and  turned  it  over  to 
the  possession  of  snch  persons  as  might  establish  a  lien  thereon, 
seems  to  me  to  be  stating  the  position  too  strongly,  and  too  favor- 
ably to  those  claiming  liens;  the  fact  being  that  the  defendant  com- 
pany, while  admitting  that  these  freight  moneys  were  the  subject 
of  dispute  between  various  claimants,  whose  rights  it  was  unable 
to  determine,  and  was  willing  to  submit  to  the  court,  depositing 
in  the  mean  time  such  moneys  to  the  credit  of  the  action,  it  re- 
mained, by  the  terms  of  the  stipulation,  a  party  to  such  action,  with 
a  view  of  seeing  to  it  that  the  fund  should  not  be  paid  out,  except, 
upon  an  order  or  judgment  of  the  court,  to  those  rightfully  entitled 
thereto.  The  receiver,  for  all  practical  purposes,  is,  and  takes  the 
place  of,  the  corporation ;  and  whether  the  fnnd  remains  on  deposit 
subject  to  the  determination  in  some  other  action,  to  be  brought 
in  the  federal  court,  or  in  the  actions  already  brought  by  the  plain- 
tiff in  such  court,  it  is  clear  that  the  receiver  should  be  present  to 
protect  the  interests  of  all  the  parties  in  and  to  the  fund.  As  said, 
if  this  action>were  maintainable,  and  the  rights  of  the  parties  could 
be  determined  herein,  then  my  conclusion  would  be  that  as  the  re- 
ceiver was  permitted  to  intervene,  and,  after  his  appointment  as 
permanent  receiver,  wonld  have  obtained  leave  to  file  an  additional 
answer^  If  that  should  be  deemed  necessary,  he  coold  thus  have  pro- 
tected the  rights  of  all  persons  whom  he  represents  and  was  ap- 
pointed to  protect,  without  disturbing  the  fund  as  deposited.  As 
it  now  stands,  however,  the  fund  is  in  the  trust  company;  and  as 
the  stipulation  did  not  provide  for  the  contingency  which  has 
happened,  as  to  what  should  result  in  the  event  that  this  action  in 
which  the  rival  claims  were  to  be  disposed  of  should  not  be  main- 
tainable, and  as  no  possible  injury  can  result  to  any  person  hav- 
ing, or  claiming  to  have,  a  special  lien  upon  the  fnnd,  by  having  it 
transferred  to  the  receiver,  and  as,  on  the  other  hand,  there  might 
be  some  danger  that  in  an  action  such  as  the  plaintiffs  here  have 
brou^t  in  the  federal  court,  to  which  all  those  claiming  an  interest 
in  the  fnnd  might  not  be  parties,  such  fund  might  be  paid  out, 
through  misapprehension,  or  failure  to  have  all  the  parties  before 
the  court,  without  a  fuU  consideration  of  persons  who  had  an  in- 
terest therein,  and  were  not  before  the  court,  it  seems  proper  that 
provision  should  be  made  to  prevent  any  such  happening/  My  con- 
dnsion  is,  therefore,  that  the  motion  should,  in  part,  be  granted,  by 
directing  the  transfer  of  the  fund  to  the  credit  of  the  receiver,  but 
requiring  him  to  retain  the  same  as  a  separate  fund  on  deposit 
with  a  trust  company,  subject  to  any  rights  that  the  parties  may 
have  acquired  under  their  stipulation  or  other  proceedings  in  the 
admiralty  court,  and  without  prejudice  to,  and  subject  to,  the  rights 

all  persons  who  claim  special  liens  upon  the  fund.   Then,  in  ttie 
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event  that  sach  liena  are  establislied  against  the  corporatl 
fund  will  be  in  a  portion  to  respond,  or,  in  the  event  that  ti 
ties  do  not  obtain  a  disposition  of  the  rival  claims  within  a 
able  time,  the  receiver  will  be  in  a  pCMdtion,  in  the  adminis 
of  the  affairs- of  the  corporation,  to  put  the  machinery  in 
for  a  determination  of  such  claims.  To  the  extent  indicated, 
fore,  the  motion  should  be  granted. 


(8  Misc.  Rep.  133.) 

PBOPLB  ex  reL  THOMPSON  v.  WBBSTEB.  Sapointendent,  et 

(Supreme  Gourt,  Special  Ta-m,  Oswego  County.  April  21, 1894.] 

1.  Btatdtes — Expression  op  Subject  in  Title. 

Laws  1871,  c.  810,  entitled  "An  act  to  amend  an  act  entitled  'A 
Incorporate  the  dty,  of  Watertown/  "  which  provides  that  a  cert 
tton  of  the  Revised  Statutes,  In  Its  application  to  said  ctty,  "is  a 
BO  as  to  read  as  follows,"  and  then  proceeds  to  prescribe  the  po 
the  city  recorder,  does  not  violate  Const  art  S,  |  16,  which  p 
"No  private  or  local  bill  shall  embrace  more  than  one  subject,  a 
shall  be  expressed  In  the  title." 

%.  Sams— Repeal. 

A  special  statute  which  apjtUes  the  provisions  of  a  genoal  stat 
local  court  is  not  repealed  by  a  subsequent  repeal  of  the  general 

Habeas  corpus  by  Nellie  Thompson  to  inquire  into  the  legi 
her  detention  by  Charles  A.  Webster,  as  superintendent  of  tfa 
tentiary  of  the  county  of  Monroe,  and  others. 

James  A.  Ward,  for  plaintiff. 

Howard  H.  Widener  and  Virgil  K.  Kellogg,  for  defendant] 

WRIGHT,  J.  The  petitioner  was  sentenced  to  the  Monro< 
tj  penitentiary  by  the  recorder's  court  of  the  city  of  Wat 
for  the  crime  of  keeping  a  house  of  ill  fame  and  proetitntioi 
now  urges  that  the  court  had  no  jurisdiction,  on  the  grons 
the  statute  which  purports  to  confer  upon  that  court  juris 
over  tliis  offense  is  unconstitutional  for  the  reason  that  it 
venes  the  sixteenth  section  of  article  3  of  the  const! 
which  provides  that  **no  private  or  local  bill,  shall  embrac 
than  one  subject,  and  that  shall  be  expressed  in  the  title, 
statute  in  question  is  chapter  810,  Laws  1871,  which  is  entitli 
act  to  amend  an  act  entitled  'An  act  to  incorporate  the 
Watertown,*  passed  May  8th,  1869,"  etc.  (the  remainder  of  tl 
does  not  concern  the  question  under  consideration).  This  i 
amends  the  original  act  of  incorporation  of  the  city  with  ] 
to  its  officers,  their  powers,  duties,  and  compensation.  It  is  c 
by  the  relator  that  section  11,  which  is  the  section  under  wh 
recorder  claims  jurisdiction  over  the  offense  in  question,  inti 
a  separate  subject  into  the  statute,  in  violation  of  said  clause 
constitution,  from  the  fact  that  it  amends  the  Bevised  Statui 
reads  as  follows: 

''Sec,  IL  Section  two,  artlde  one,  title  three,  diapto:  two,  of  the  fou 
of  the  Revised  Statutes  in  its  application  to  the  dty  of  Wat»town,  Is  a 
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>  read  as  fAUova:  When  any  pcfvon,  duirged  with  way  offense  specified 
Brst  section  of  said  article^  or  with  the  commission  of  any  of  the  acta' 
ises  designated  In  the  first  section  of  tide  fire,'  chapter  twenty,  of  part 
the  Revised  Statatea,  or  shall  be  charged  with  druDkenness  or  disorderly 
t,  or  charged  with  any  act  which  is  a  misdemeanor  by  law,  shall  be 
t  before  the  recOTder  of  said  city,  said  recorder  shall  have  power,  upon 
ion  of  such  offender,  to  punish  by  fine,  not  exceeding  fifty  dollars,  or  by 
inment  In  the  common  Jail  of  the  county  of  Jefferson  at  hard  labor,  for 
not  exceeding  six  months,  or  by  both  such  fine  and  Imprisonment" 

* 

I  a  fundamental  canon  of  conBtraction  that,  ''when  a  statute  is 
□ged  as  in  conflict  with  the  fundamental  law,  clear  and  aub- 
al  conflict  must  be  found  to  exist  to  justify  its' condemnation." 
ust  "presume  in  favor  of  its  validity,  until  its  violation  of  the 
tntion  is  proved  beyond  all  reasonable  doubt."  Sweet  v.  Citv 
■acuse,  129  N.  Y.  350,  27  N.  E.  1081,  and  29  N.  E.  289.  The 
•oration  of  the  city  of  Watertown  is  the  subject  stated  in  the 
ind  this  section,  read  literally,  introduces  the  subject  of  the 
id  Statutes  into  the  act.  Yet  from  the  clause  in  said  section 
ing  "its  application  to  the  city  of  Watertown"  it  la  obvious 
he  purpose  of  this  section  is  to  amend  the  charter  by  confer- 
ipon  the  recorder  jurisdiction  oyer  the  offenses  designated  in 
actions  of  the  Revised  Statutes;  but,  instead  of  simply  stating 
ect  terms  that  the  recorder  shall  have  jurisdiction  over  the 
es  designated  in  said  sections,  the  legislature  has  adopted  an- 

and  a  very  bungling,  method  to  express  that  purpose.  That 
7  defect,  however,  does  not  obscure  the  object.  This  amend- 
of  the  Bevised  Statutes  is  only  incidental  to  the  main  subject 

act,  which  is  the  incorporation  of  the  municipality;  and  that 
:t  embraces,  as  separate  parts  thereof,  the  definition  of  the 
•s  and  duties  of  the  city  officers.  Harris  v.  People,  59  N.  Y. 
Frost  V.  Wilson,  70  Mo.  664. 

lin,  what  was  the  object  of  the  enactment  of  this  constitutional 
lion?  The  answer  to  that  question  may  further  aid  us  in  de- 
[ling  the  quration  herein.  The  object  was  "to  prevent  the  join- 
one  local  subject  to  another,  or  othera  of  the  same  kind,  or  {o 
r  more  general  subjects,  so  that  each  should  gather  votes  for 
nd  to  advise  the  public,  and  the  locality,  and  the  representa- 
3f  the  locality  and  of  other  parts,  of  the  general  purpose  of  the 
)  that  those  interested  might  be  on  their  guard  as  to  the  whole 
to  the  details."  Harris  v.  People,  supra;  People  v.  Supers 
nuqua  Co.,  43  N.  Y.  10.  But  this  section  relates  solely  to  the 
:ipality  of  Watertown,  and  is  in  harmony  with  the  rest  of  the 
T^ere  is,  therefore,  no  conflict  between  this  section  and  the 
tution  when  this  section  is  read  in  the  light  of  the  obvious 
se  of  ito  enactment,  and  in  the  light  of  the  object  of  the 
Lon  of  mid  constitutional  provision.  The  intention  of  the 
iture  is  to  be  deduced  from  the  whole  statute;  and  when  it  is 
that  the  purpose  of  the  statute  is  fully  comprehended  under 
ibject  stated  in  the  title,  that  intention  will  prevail  in  favor 
constitutionality  over  the  technical  fault  of  a  literal  expres- 
if  another  subject   In  ve  New  York  &  B.  Bridge,  72  K.  Y. 
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527;  People  r.  Banks,  67  K.  Y.  66a  This  section  in  quest 
therefore  not  repugnant  to  the  constitution. 

It  is  further  urged  that  these  sections  of  the  Bevised  Stf 
have  been  repealed  by  chapter  593,  Laws  1886,  and  that,  ther 
the  application  thereof  to  the  recorder's  court  under  this  » 
in  question  falls.  Bat  it  is  a  general  principle  that  a  general 
ute  will  not  repeal  a  local  statute  unless  social  reference  is 
to  the  local  statute  in  the  repealing  act,  or  the  intention  to 
such  repeal  is  otherwise  specially  expressed.  In  re  Main  St, 
^ing,  98  N.  Y.  454;  Van  Denburgh  t.  Village  of  Greenbush,  66 
L  A  special  statute  making  the  provisions  of  a  general  statu 
plicable  to  a  local  court  is  not  affected  by  the  repeal  of  th( 
eral  statute.  Bergman  v.  Wolff  (Super.  Buff.)  11  N.  Y.  Supp 
People  T.  Burleigh,  1  N.  Y.  Cr.  Rep.  522.  Such  is  the  rule, 
though  the  general  statute  contains  a  general  repealing  clai 
to  inconsistent  legislation.  Whipple  v.  Christian,  80  N,  Y. 
Aldinger  t.  Pugh  (Sup.)  10  N.  Y.  Supp.  684.  In  the  repealing 
ntes  here  under  consideration  no  intention  is  expressed  to  em 
the  special  statute  making  them  applicable  to  the  charter  < 
city  of  Watertown.  Therefore  these  sections  of  the  Bevised 
utes,  so  far  as  they  relate  to  said  recorder's  court,  are  not  rep 
The  fault  of  this  manner  of  legislation — that  of  making  an  ex 
statute  specially  applicable  to  another  statute  without  insert 
in  the  act — is  now  prevented  by  section  17  of  article  3  of  the  < 
tution,  adopted  since  the  enactment  of  said  chapter  810  of  the 
of  1871.  The  use  of  the  Monroe  county  penitentiary  for  thi 
poses  of  county  jails  is  provided  for  by  chapter  289,  Laws  IS 
amended  by  Laws  1874,  c.  209,  and  Laws  1876,  c  10&  The  r 
must  therefore  be  remanded  to  the  custody  of  the  defendant 


(Supreme  Oonrt,  Special  Term.  Kings  OoODty.   March  31. 1891) 

Miohanicb'  LtBNB— Consent  of  Ow.ner— Enowlbdob  and  AcQtnrsscBN 
Whore  a  lease  oootalns  no  coTenaut  by  the  lessor  to  r^tair.  kno 
on  hts  part  that  the  premises  are  belner  Improved  under  a  oontrac 
the  lessee,  and  acquiescence  therein,  does  not  constitnte  the  co^s 
quired  by  the  mechanic's  lien  law  to  charge  the  property. 

Action  by  Charles  R  McGauley  against  William  A.  Hatfiel 
others  for  work  done  and  materials  furnished.   Judtgnient  t 

fendants. 

William  G.  Beecher,  for  plaintiff. 
Stephen  R  Jacobs,  for  defendant  Hatfield. 

SMITH,  J.  This  plaintiff  furnished  certain  material  am 
formed  certain  labor  upon  premises  owned  by  the  defendani 
field,  under  a  contract  with,  the  defendant  McCaffrey,  whi 
lessee  of  the  premises.  The  lease  contained  no  covenant  t 
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lesBor  to  repair.  It  lias  been  ftmnd  as  a  fact  that  the  leraor  knew 
that  the  improTements  were  being  made,  and  acquiesced  therein. 
The  question  remaining  for  the  decision  is  whether  such  knowledge 
and  acquiescence  on  the  part  of  the  owner  constitutes  the  con- 
sent required  by  the  statute  in  order  to  chai^  the  property  of  the 
owner.  In  Ross  v.  Simon,  8  Y.  Supp.  2,  the  general  term  of  the 
New  Tork  city  court  held  that  knowledge  and  acquiescence  were 
not  sufficient.  McOown,  J.|  in  writing  the  opinion  of  the  court, 
saya: 

■■Simon,  the  owna-,  was  tbe  landlord;  defendant  Ignats  SChmitt  was  tbe 
tenant;  and,  In  the  absence  of  any  express  covenant  to  repair  or  make  altera* 
tlons  on  tbe  part  ot  Simon,  the  landlord,  the  tenant,  l^uatz  Schmitt.  and  his 
assignee,  being  In  possession  as  tenants,  were  legally  bound  to  make  all  re- 
pairs. The  tenant  was  In  possession  under  tbe  lease,  and  Slmou,  the  land- 
lord, had  no  right  to  Interfere  with,  object  to,  or  to  stop  the  work.  His  re- 
fusing to  consent  thereto,  or  hie  objecting  to  the  repairs,  would  have  been  of 
no  avail,  unless,  iKtssibly.  he  objected  to  the  repairs,  In-  case  bis  tenant  was 
dotaie  a  great  injury  to  his  prop^ty.  Had  Simon,  the  landlord,  in  passing 
the  premises,  discovered  that  his  tenant  had  men  employed  in  painting  the 
botwe  on  the  premises,  would  he  have  had  any  li^t  to  Interfere  with  tiie 
work?  And  It  cannot  seriously  be  claimed  that  In  such  case,  had  the  tenant 
refused  to  pay  the  workmen  employed  by  him  under  a  contract  to  paint  the 
bouse,  the  contractor  could  have  or  enforce  a  Uen  against  the  owners  of  the 
premises  for  the  painting.  Simon,  the  owner,  did  not  become  a  party  to  the 
contract  made  by  the  lessee  with  the  plnlntllT;  and  only  the  title  or  interest 
of  the  lessee  In  the  premises  could  be  aftected  by  tbe  lien.  The  mere  consent 
of  the  defendant  Simon  to  the  repairs  and  alterations  made  by  his  leasee  did 
not  obligate  him,  either  legally  or  morally,  to  pi^  for  the  same,  nor  did  it  • 
subject  his  Interest  in  the  premises  to  the  lien." 

In  Havens  t.  Blectric  Light  Go.  (Sup.)  17  N.  Y.  Bupp.  680,  it  ia 
held: 

"Where  a  lessee  erectt  buildings  on  tbe  land  in  the  absence  of  express  po- 
misslon  In  the  lease,  tbe  owner's  failure  to  dissent,  and  his  assistance  in  the 
erection  of  the  buildings-  aa  agent  of  the  tenant,  do  not  constitute  consent 
within  tbe  mechanic's  11^  act" 

In  writing  the  opinion,  Judge  Truaz  says: 

"I  do  not  see  how  it  can  be  said  that  the  work  was  done  and  tbe  mat«1a1s 
were  furnished  with  the  consent  of  Strlkrar.  He  was  not  In  possession  of 
the  premises,  and  could  neither  conseat  nor  dissent  to  the  erection  of  tbe 
building.  The  work  was  done  and  the  materials  were  furnished,  not  wltb 
the  consent,  but  without  the  dissent,  of  the  owner.  As  far  as  the  lessee  of 
the  premises  was  concerned,  the  consmt  or  dissent  of  the  lessor  was  Immate- 
rlaL  The  most  that  can  besald  Is  that  Mr.  Striker  acqolesced,  and  acqulesc^ce 
la  not  consent.  We  give  consent  when  we  yield  what  we  have  tbe  right  or 
power  to  withhold.  I  cannot  find  a  better  exposition  of  the  law  on  this  point 
than  that  given  by  Judge  Van  Hoesen  at  special  term,  common  pleas.  In  Ottl- 
well  V.  Watklns.  This  opinion  Is  not  reported,  but  may  be  found  in  the 
printed  book  used  at  the  general  term.  It  Is  aa  follows:  'Consent  Implies  a 
degree  of  sup^orlty;  at  least,  tbe  power  of  preventing.  It  implies  not  merely 
that  the  person  accedes  to,  but  that  he  authorises,  an  act'  '* 

This  case  was  afDrmed  at  general  term  of  the  first  department, 
and  the  decision  reported  in  20  N.  Y.  Supp.  764.  In  writing  the 
opinion  for  the  court  in  that  case,  Judge  Van  Brunt  says: 

"It  seems  to  us  that  the  clear  intent  of  the  statute  was  to  prevent  the  owner 
of  real  estate  from  permitting  Improvements  to  be  made  upon  bis  property 
from  which  be  is  to  derive  an  ultimate  benefit,  and  which,  without  his  con- 
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'Seat  and  ecqnlescence,  conld  not  be  made  wltbont  Incurring  some  obligat 
to  those  who  have  supplied  labor  and  materials  for  the  making  of  such  1 
provements.  But  in  those  cases  where  the  owner  has  no  powa-  to  preT< 
the  tenant  from  making  such  improvement  as  be  sees  fit,  and  from  which 
owner  can  d^ve  no  ultimate  boieAt,  It  never  oonld  have  been  tbe  intent 
of  the  legislature  to  moke  such  owner  liable,  and  It  is  doabtfnl,  If  they  1 
attempted  to  do  so,  whether  it  lies  within  their  power." 

The  logic  of  the  cases  cited  seems  to  me  invulnerable.  For  t 
owner  to  dissent  to  making  of  repairs  hj  the  tenant  which  the  t( 
ant  had  the  lawful  right  to  make  is  an  absurdity  of  which  the  h 
i8  not  guilty.  The  cases  which  the  plaintiff  cites  to  establish,  t 
contrary  pxinciple  are  all  clearly  distinguishable  from  the  case 
bar.  In  Hnsted  t,  Mathes,  77  N,  Y.  388,  the  building  was  erect 
by  defendant's  agent,  and  her  acquiescence  therein,  with,  full  pow 
to  prevent,  was  rightly  held  to  be  her  consents  In  Burldtt 
Harper,  79  N.  Y.  273,  the  construction  of  the  buildings  for  whi 
the  lien  was  claimed  was  not  only  consented  to,  but  was  requir 
by  the  contract  or  lease  which  the  owner  signed.  In  Otis  v.  Dot 
90  Y.  336,  the  terms  of  the  lease  itself  required  the  erection  of  t 
buildings  for  the  construction  of  which  a  lien  is  sought.  In  Keal 
T.  Murray  (6np.)  16  N.  Y.  Bnpp.  403,  the  contract  for  the  erecti 
of  the  building  was  made  and  known  to  the  vendor  before  he  made  1 
contract  of  sale,  and  it  was  therefore  held  to  have  been  contemplat 
by  the  vendor,  and  thus  consented  to.  In  Schmalz  v.  Mead,  125  N. 
188,  26  N.  E.  251,  the  vendor's  interest  in  the  land  was  held  to  be  Hal 
'  for  the  lien,  on  the  ground  that  the  vendor's  consent  is  given  in  a  ca 
where  the  contract  of  sale  required  the  erection  of  the  very  bui! 
ings  for  the  construction  of  which  the  lien  was  sought  In  Nel 
T.  Bellinger,  6  Hun,  560,  the  building  was  erected  by  the  son  of  t 
owner,  with  his  knowledge  and  acqniescence,  when  he  had  the  f 
power  to  prevent  the  same.  In  Spruck  v.  McBoberts  (Bup.)  19 
Y.  Supp.  128,  the  real  owner  had  failed  to  give  notice  to  the  c< 
tractor  of  his  interest  in  the  premises,  and  allowed  the  contract 
to  proceed  with  the  work  under  a  contract  with  another  suppoe 
owner,  reaping  the  benefits  of  his  own  deception.  He  knew 
the  progress  of  the  work,  and  acquiesced.  Hiese  facts  were  hf 
to  constitute  a  consent  on  his  part  I  do  not  find  any  case  whi 
holds  that  the  knowledge  and  acquiescence  by  a  landlord  in  t 
repairs  of  a  tenant  constitute  a  consent  by  the  landlord,  with 
the  meaning  of  the  mechanic's  lien  law,  where  the  tenant  lias  the  s 
solute  right  to  make  the  repairs,  without  the  consent  of  t 
landlord,  which  were  in  no  way  contracted  for  by  the  landloi 
This  is  the  case  at  bar,  and  I  think  that,  both  by  reason  and  a 
thority,  the  defendant  Hatfield  has  successfully  defended.  iJud 
ment  ordered  accordingly. 
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<8  Misc.  Itep.  32.) 

PEOPLB  ex  reL  BREWSTER  et  aL  t.  BARKER  et  tO.,  Commissioners  of 

Taxes. 

(Siqireme  Oonrt,  Special  Term,  New  Tork  Oonnly.   April,  1884.) 

Taxattoh—Pbrsokaltt— Where  Abussbd. 

Where  tbe  trustees  of  an  estate  lading  In  sereral  counties  by  a  formal 
resolution  transfer  all  of  tbe  personalty  to  two  of  their  number,  who  ac- 
tually  take  possession  under  the  resolution,  and  the  other  trustees  take  no 
part  In  the  active  management  of  the  estate,  the  two  said  trustees  have 
"possession  and  control"  of  the  personalty,  within  2  Rev.  St.  (7th  Ed.)  p. 
088,  ft  o,  providing  that  personal  estate  In  tbe  possession  or  under  the  con- 
trol of  a  trustee  shall  be  aaseeaed  in  the  town  where  be  realdea. 

Certiorari  by  Benjamin  Brewster  and  another^  as  execnton  and 
trustees  nnder  tlie  will  of  David  Dows,  deceased,  to  review  an  as- 
sessment of  personal  property  made  by  Edward  P.  Barker  and  others, 
commissioners  of  taxes.    Judgment  for  relators. 

Deming  &  Waldradt  (Horace  E.  Deming,  of  connsel),  for  relators. 
Wm.  H.  Clark,  Corp.  Couns^  (George  &  Coleman  and  James  H. 
Ward,  of  connsel),  for  respondents. 

LAWRENCE,  J.  This  is  a  certiorari  brought  to  review  proceed- 
ings of  the  commissioners  of  taxes  and  assessments  in  relation  to 
an  assessment  made  upon  the  relators,  as  reenters  and  trustees  of 
Darid  Dows,  late  of  the  city  of  New  York,  deceased.  By  liis  will 
the  testator  appointed  Alexander  E.  Orr,  the  relators  Benjamin 
Brewster  and  Richard  Hoe,  and  David  Dows,  Jr.,  and  George  B. 
Cooks^,  execntors  and  tnutees.  The  Revised  Statutes  provide 
that: 

"Every  person  shall  be  assessed  In  the  town  or  ward  where  he  resides,  when 
the  assessment  Is  made,  for  all  personal  estate  owned  by  him,  including  all 
personal  estate  in  bis  posaessiont  or  under  his  control,  as  agent,  trustee  guar- 
dian, executor  or  admliilBtrator,  and  In  no  case  shall  property  so  held  under 
either  of  tiiose  tnuts  be  assessed  against  any  other  person."  2  Rev.  St  (7th 
Bd.)  p.  960, 1 6. 

It  is  conceded  in  this  case  that  Mr.  Orr  resides  in  the  city  of 
Brooklyn,  and  that  David  Dows,  Jr.,  and  George  B.  Cooksey  are  resi- 
dents of  Irvington,  in  the  county  of  Westchester.  It  is  also  con- 
ceded that  the  residence  of  Benjamin  Brewster,  one  of  the  relators 
in  this  proceeding,  is  in  the  city  of  New  York.  The  other  relator, 
Mr.  Hoe,  claims  a  residence  In  Irvington,  which  claim  is  denied  by 
the  respondents;  but  upon  the  evidence  taken  by  the  referee  herein 
I  am  of  the  opinion  that  it  cannot  be  disputed  4hat  on  the  day  when 
the  assessment  was  imposed  Mr.  Hoe  was  a  resident  of  IrWngton, 
in  the  county  of  Westchester.  I  agree  with  the  counsel  for  the  re- 
spondents that  the  single  question  involved  in  this  proceeding  Is 
the  meaning  of  the  words  "possession  and  control,"  contained  in  the 
provision  of  the  Revised  Statutes  to  which  I  have  just  referred,  and, 
therefore,  that  it  is  immaterial  In  the  present  discussion  whether 
Mr.  Hoe,  at  the  time  of  the  assessment,  resided  in  the  county  of  New 
York  or  in  the  county  of  Westchester;  for,  if  Mr.  Brewster,  the  re^ 
maining  relator,  had,  within  the  meaning  of  the  statute,  ''possession 
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and  control"  <rf  the  property  held  in  trust,  as  there  Ib  nothing  he- 
fore  me  to  show  that  the  amount  of  th^  assessmoit  exceeded  the 
value  of  the  property  thus  controlled  and  possessed,  such  assesBment 
cannot  be  successfully  attacked.  On  the  evidence  in  the  case  I  am, 
however,  of  the  opinion  that  Mr.  Brewster  did  not  have  such  pwuea- 
sion  and  control  of  the  property  assessed  as  to  render  it  liable  to 
taxation  in  the  county  o<  New  York.  The  evidence  discloses  that 
neither  Mr.  Orr  nor  Mr.  Brewster  handled  the  securities,  or  had  any- 
thing to  do  with  the  actire  management,  of  the  estate,  with  the  excep- 
tion that  Mr.  Brewster  assisted  in  checking  or  tallying  the  inventory 
of  the  securities  immediately  after  Mr.  I^ws^  death.  HiB  position 
seems  to  have  been  that  of  an  adviser,  and  by  the  resolutions  passed 
at  the  meeting  of  the  executors,  which  was  held  on  the  2d  of  Decem- 
ber, 1890,  all  the  personal  property  of  the  testator  was  placed  in  the 
exclusive  custody  and  conttx)!  of  David  Dows,  Jr.,  and  George  B.  Oook- 
sey,  whether  the  same  was  held  by  them  as  executors  or  as  tmstees. 
The  cases  which  have  been  referred  to  by  the  learned  counsel  for 
the  respondents  cannot,  in  the  face  of  those  resolutions,  and  of  the 
other  facts  proven  before  the  referee,  be  taken  as  authority  for  the 
position  that  the  relator  Brewster  had  such  possession  and  control 
of  the  securities  belonging  to  the  estate  of  the  testator  as  to  subject 
them  to  assessm^t  and  taxation  in  this  county  in  consequence  of  the 
residence  of  Mr.  Brewster  in  this  conn^.  The  case  of  People  v. 
CJoleman,  119  N.  Y.  137,  23  N.  E.  488,  throws  no  light  upon  this 
point.  In  that  case  the  provision  of  chapter  392  of  the  Laws  of 
1883,  declaring  that  "all  debts  and  obligations  for  the  payment  of 
money  due  or  owing  to  persons  residing  within  this  state  *  *  * 
wherever  such  securities  shall  be  held,  shall  be  deemed  for  the  pur^ 
poses  of  taxation  personal  estate  within  the  state,  and  shall  be  as- 
sessed as  such  to  the  owner  or  owners,"  was  the  subject  of  construc- 
tion, and  it  was  held  that  it  referred  to  debts  or  obligationa  which 
are  solely  due  or  owing  to  residents  of  this  state,  and  that  it  does 
not  include  as  owners  persons  who  are  trustees  only;  and  that,, 
therefore,  a  resident  trustee  could  not  be  aBsessed  for  securities  not 
held  by  him  and  not  within  this  state,  but  which  are  in  the  posses- 
sion of  one  of  the  nonresident  trustees.  That  act  was  undoubtedly 
passed  in  consequence  of  the  decision  of  the  court  of  appeals  in  Peo- 
ple V.  Smith,  88  N.  Y.  676,  and  the  court  held  that  it  was  not  to  be 
extended  beyond  the  plain  import  and  meaning  of  its  language,  and 
that,  therefore,  a  trustee  was  not  to  be  regard^  as  an  owner.  The 
case  of  People  t.  Coleman,  42  Hun,  581,  is  not  in  point,  for  the  rea- 
son that  the  relator  fn  that  case  resided  in  the  city  of  New  York, 
and  that  it  did  not  appear  that  any  of  the  property  for  which  he 
had  been  assessed  was  not  in  his  possession.  See  page  585.  The 
case  of  People  v.  Commissioners  of  Taxes,  38  Hun,  536,  is  also  not  in 
point,  for  the  reason  that  two  of  the  executors  were  residents  of  the 
city  of  New  York,  and  that  the  possession  of  the  nonreaident  execu- 
tor was  merely  temporary  on  account  of  their  abaence  by  reason  of 
Illness,  the  coud>  saying  that  there  was  no  evidence  of  the  transfer 
of  the  property  to  any  other  place,  except  what  might  be  inferred 
from  the  circumstances  under  which  the  foreign  executor  took  pos- 
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session ;  bnt  this  was  a  possession  for  the  nse  of  the  estate  and  its 
beneficiaries,  and  in  no  sense  deprived  the  other  executors  of  that 
legal  custody  and  possesion  resulting  from  their  relation  to  It  as  ex- 
ecutors and  trustees.  In  this  case  it  appears  that  by  a  formal  res- 
olution the  physical  as  well  as  the  l^al  possession  of  the  property 
assessed  was  transferred  by  the  trustees  and  executors  to  Mr.  Dows 
and  Mr.  Cookse.v;  that  they  took  possession  of  the  property  nnder 
said  resolution,  and  held  it  at  the  time  of  the  Imposition  of  the  as- 
sessment, and  have  not  parted  with  that  xwssession,  so  far  as  the  evi- 
dence discloses,  up  to  the  present  time. 

The  case  of  People  v.  Oommissionef  (tf  Tax^  17  Hun,  293,  decided 
by  the  general  term  of  this  department,  seems  to  me  to  dispose  of 
this  case.  In  that  case  the  testator,  by  his  will,  appointed  his  four 
sons,  who  resided  in  Westchester,  and  his  two  sonsan-Iaw,  one  of 
whom,  the  relator,  resided  in  the  city  of  New  York,  the  executors  of 
his  will,  and  letters  testamentary  were  Issued  to  such  x>erson8.  The 
personal  property  of  the  testator  was  assessed  by  the  tax  commis- 
sioners in  the  city  of  Kew  York  to  the  relator  as  one  of  the  executors 
of  the  estate.  The  relator  appeared  before  the  respondents  in  due 
season,  and  applied  to  have  the  said  assessment  vacated.  Upon 
being  sworn,  he  showed  that  he  had,  in  accordance  with  the  deter- 
mination formed  by  him  prior  to  the  assessment  in  question,  ceased 
to  take  any  part  in  the  settlement  of  the  estate,  except  to  give  his 
opinion  and  advice  when  asked  for  by  his  coexecutors,  and  that  at 
the  time  of  the  service  of  the  notice  of  assessment  upon  him,  and 
for  some  months  prior  thereto,  he  had  not,  nor  had  he  then,  in  his 
possession  or  under  his  control  as  executor  any  personal  property  be- 
longing to  the  said  estate.  Davis,  F.  J.,  In  delivering  the  opinion 
of  the  court,  says: 

"The  question  presented,  therefore,  upon  the  undisputed  facts  of  this  case 
Is  whether  the  personal  property  of  the  estate  of  the  deceiised  was,  within  the 
mcfflnlDR  of  the  statute,  in  the  possession  or  under  the  control  of  the  relator  as 
one  of  his  execntors.  The  assessors  held  that  It  must  be  assumed  that  the 
leeol  title  and  possession  and  the  consequent  right  to  control  were  in  the  re- 
lator, notwitbstandiuK  the  property  was  In  the  hands  of  bis  copxecutors.  in  an- 
other county,  and  under  their  physical  and  personal  control.  In  this,  we 
think,  they  erred." 

The  court  cites  in  its  opinion  the  case  of  Williams  v.  Holden,  4 

"Wend.  224.  T  do  not  discover  that  this  decision  of  the  general  term 
of  this  department  has  ever  been  reversed,  and,  as  the  facts  involved 
in  that  case  so  clearly  resemble  the  facts  presented  here,  I  ft'd  my- 
self bound  to  regard  it  as  binding  and  conclusive  upon  me  in  dis- 
posing of  this  case.  I  am  therefore  of  the  op'inion  that  the  relators 
are  entitled  to  the  relief  which  they  seek  by  this  proceeding,  and 
that  judgment  should  be  rendered  vacating  the  assessment,  and 
striking  the  same  from  the  usessment  roll  of  1891.  Ordered  ac- 
■cordin^y. 
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BRUWSTBR  T.  WOOSTER. 


(Sup«1or  Court  of  New  York  Olty,  General  Term.   April  2, 18B4.) 

Etidbnob— Pboof  or  Value— Uksworm  Apfbaibemkiit. 

An  ungwom  appraisement     property,  made  by  a  third  person,  Is  not 
evidence  of  the  value  of  the  propwty. 

Appeal  from  Jury  term. 

Action  hj  William  J.  Brewster  against  George  H.  Wooater  to  re- 
cover 117,000  paid  hj  plaintiff  aa  his  abare  of  the  parchase  money  of 
certain  steam  boilers  and  other  machinery,,  amounting  to  f 44,000, 
sold  by  defendant  to  H.  Bateman,  H,  B.  Brown,  and  plaintiff,  all  of 
which  plaintiff  claims  was  not  transferred  by  defendant.  Tb^re 
was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.  Ee- 
Tersed. 

For  former  reports,  see  9  N.  Y.  Bupp.  312,  30  K.  E.  489. 

PlalntlfTfl  share  was  to  be  paid  by  conveying  to  defendant  a  certain  piece  of 
property,— subject  to  a  certain  Incumbrance,— to  be  valued  at  $9,000,  and  an- 
other piece  of  property  to  be  taken  for  $8,000.  Defendant  afterwards  made 
a  proposition  to  have  plaintiff  give  him  certain  horses,  carriages,  etc..  Instead 
of  the  piece  of  propa>ty  to  be  taken  for  $8,000,  which  plaintiff  did,  and  gave 
him  the  deed  for  the  first-named  piece  of  property,  and  thus  completed  his 
payment  of  $17,000.  The  appraisement  referred  to  in  the  opinion  was  made 
by  Mr.  Lawrence,  on  account  of,  and  at  the  instance  of,  defendant,  of  the  138d 
street  property  which  Bateman  was  to  transfer  to  defendant  aa  part  ot  Ills 
share  for  the  machinery. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO,  J. 

Thomas  B.  Browning,  for  appellant. 
Amoux,  Bitch  &  Woodford,  for  respondent. 

DtJGBO,  J.  I  think  it  was  error — ^which,  under  the  law  of  the 

case  bearing  upon  the  rule  fixing  the  amount  of  a  recovery,  as  laid 
down  in  the  charge,  may  have  prejudiced  the  defendant — to  admit 
in  evidence  a  copy  of  the  appraisement  made  by  Mr.  Lawrence. 
This  paper  was  offered  and  read  in  evidence  against  the  objection  of 
defendant.  It  was  not  competent  evidence  as  to  the  value  of  the 
property  referred  to  in  it,  and  may  have  misled  the  jury  in  that  re- 
gard. That  the  plaintiff's  counsel  offered  and  made  use  of  it  as  such 
evidence,  and  endeavored  by  it  to  influence  the  jury  in  determining 
the  value  of  the  133d  street  property,  is  evident  from  his  cross^- 
amination  of  the  witness  Brown: 

*'Q.  Do  you  know  Mr.  J.  A.  Lawreoce,  the  broker  who  was  an  appraiser  toe 
the  Mutual  Life?  •  •  •  A.  Only  by  reputation.  •  •  •  Q.  •  •  < 
By  hearsay,  \ra8  not  his  repntatlon  that  of  an  excellent  apivalser?" 

These  questions  could  have  no  purpose  other  than  to  induce  the 
jury  to  consider  Lawrence's  appraisal  as  evidence  of  value,  and  snch 
consideration  was  improper. 

That  the  amount  of  the  verdict  is  not  excessive  is  by  no  means 
certain.  Under  what  we  believe  to  be  the  true  rule  of  law  applica- 
ble to  the  amount  of  the  recovery,  it  seems  that  it  la  It  is,  however, 
unnecessary  to  pass  npon  this  question. 


Stiper.  Ct.] 


BBYKB  P.  CLABK. 


65& 


The  learned  trial  judge,  in  charging,  said,  regarding  the  rule  as  ta 
the  amount  of  a  recovery : 

"If  yon  find  for  the  plaintiff,  you  must  deduct  from  such  sum  as  you  believe 
to  be  the  value  of  the  equity  in  the  Fifty-Ninth  street  house,  of  the  borsps, 
•  •  •  the  value  of  the  goods  which  the  plaintiff  sold,  and  received  money 
far,  unless  yon  find  that  the  defendant  has  already  be«i  compensated  In  that 
regard  by  the  property  received  from  either  Bateman  or  Brown,  or  both  of 
tliem,  in  which  case  the  law  would  require  you  to  make  that  deduction  from 
the  value  of  the  proper^  which  you  believe  the  plaintiff  parted  with." 

This  portion  of  the  charge  was  not  objected  to,  and  so  was  the 
law  of  the  case  at  the  trial.  It  may  he  well  to  refer  to  it  now,  that 
upon  a  new  trial  it  may  not  prove  misleading.  It  appears  that  plain- 
tiff and  his  associates  jointly  received  defendant's  property.  In  the 
absence  of  its  return  to  the  defendant,  the  recovery  of  the  plaintiff,, 
as  the  case  stands,  ought  to  be  limited  to  the  value  of  the  property  he 
delivered  to  the  defendant,  less  the  value  of  the  goods  delivered  to 
the  plaintiff  and  his  associates  by  the  defendant  This  rule  seems 
the  proper  one  applicable  to  the  case.  If  it  were  otherwise,  the 
plaintiff  could  gain  an  unfair  advantage  over  his  associates  or  the  de- 
fendant. If  he  chooses  to  bring  an  action,  not  making  his  associates 
parties,  and  making  no  arrangement  equivalent  to  a  return  of  the 
goods  not  taken  by  defendant,  he  must  bear  the  burden  of  the  condi- 
tions. Upon  the  whole  case,  I  think,  justice  requires  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

<8  MiBC.  Rep.  418.)  „ 

BEYER  V.  CLARK. 

(Superior  Court  of  New  York  City,  General  Term.    May  7, 1894) 

Affbai^Rbvibw—Faildbv  to  Task  Bxcrptiokei. 

Hie  pfmec  ot  the  general  term  of  the  superior  court  of  New  York  to- 
grant  a  new  trial  on  appeal,  If  justice  requires  it,  ttiouKfa  no  exceptions 
were  taken,  will  be  exerdsed  where  a  Judgment  Is  entered  on  a  verdict  for 
plaintiff  OB  her  testimony  alone,  and  such  testimony  Is  IncredlUe. 

Appeal  from  jury  term. 

Action  by  Emma  Beyer,  by  her  guardian  ad  litem,  against  Thomas 
B.  Clark  for  personal  injuries.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial  made  on  the  minutes,  defendant  appeals.  Reversed. 

Argued  before  SEDGWICK,  C.  J.,  and  FBEEDMAN  and  Mc- 
ADAM,  JJ. 

John  Notman,  for  appellant' 
C^iarles  Steeper,  for  respondent 

SEDGWICK,  C.  J.  A  feature  of  this  case  is  that  there  were  n& 
exceptions  taken  upon  the  trial.  A  motion  for  a  new  trial  was 
made,  because  the  verdict  was  contrary  to  the  evidence,  and  against 
the  weight  of  evidence,  and  contrary  to  law.  There  are  cases  in 
this  court  which  hold  that,  if  during  the  trial  the  appellant  has  not 

■  Ur.  Notman  was  not  counsel  or  attorney  at  the  trloL 
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asked  a  ruling  or  direction  of  the  conrt  in  respect  of  mattera  whi< 
may  be  the  ground  of  a  motion  for  a  new  trial,  then  he  is  deein< 
to  have  waived  such  matters,  and  the  motion  for  a  new  trial  shou 
be  denied.  But  an  appellant  is  then  not  without  a  remedy.  TI 
general  term  has  the  power  to  consider  the  case  without  regard 
any  exceptions  having  been  taken,  and,  if  justice  caUa  for  a  ne 
trial,  will  grant  one.  It  may  in  its  discretion  grant  one  when,  fro 
mistake  or  oversight,  something  has  happened  which  has  led  to 
wrong  result.  The  cases  in  which  this  can  be  done  are  very  rai 
It  can  be  done  when  counsel  by  oversight  has  not  taken  proper  e 
ceptions,  and  yet  it  is  manif»t  that  the  justice  of  the  case  shou 
protect  the  client.  Of  course,  usually,  if  there  has  been  neg 
gence  in  the  case,  the  consequences  must  fall  upon  the  one  thi 
has  been  guilty  of  it. 

The  action  was  for  damages  from  the  negligence  of  defendai 
The  plaintiff  was  16  years  of  age.  The  defendant  had  hired  her,  ai 
she  had  been  in  his  employment  for  more  than  two  years,  as 
corset  maker.  In  the  fifth  floor  of  defendant's  building  was  tl 
end  of  a  shaft  coming  through  the  floor.  It  came  through  a  hoi 
zontal  hanger  on  the  floor,  and  the  top  of  the  hanger  was  about 
inches  from  the  floor.  The  hanger  was  bolted  to  two  beams, 
inches  apart.  The  beams  were  26  inches  long,  6  inches  broad,  ai 
4  inches  high.  These  beams  were  bolted  to  the  floor.  The  shaft  ; 
its  top  was  25  inches  from  the  floor,  but  the  hanger  was  9  inch 
in  height,  so  that  the  top  was  ezxmsed  In  the  air  16  inches.  Tl 
most  of  these  details  come  from  the  defendant  as  a  witness  in  fa 
own  behalf.  He  was  not  contradicted  in  any  respect,  and  his  tesi 
mony  on  this  subject  is  to  be  considered  as  true.  The  shaft  wi 
about  67  feet  from  the  front  of  the  building,  and  about  30  feet  fro 
the  rear,  and  about  37  feet  from  the  head  of  the  only  staircase 
the  room.  The  plaintiff  was  the  only  witness  in  her  behalf, 
examined  her  testimony  to  find  if  the  plaintiff  gave  any  evideni 
that  she  was  without  negligence  when  she  was  caught  by  the  shal 
She  testified  that,  on  the  morning  of  the  occurrence,  she  was  was 
ing  the  windows  of  the  fifth  fioor.  The  floor  had  nothing  upon  i 
and  during  four  hours,  while  working  there,  she  did  not  see  the  shal 
At  12  o*clock  she  went  downstairs,  and  came  back.  As  she  we: 
upstairs,  she  did  not  know  at  that  time  that  the  shaft  was  thei 
On  cross-examination,  she  said,  in  answer  to  a  juror: 

"Q.  Could  you  see  It  when  you  got  to  the  head  of  the  stairs?  A.  Yes;  j< 
could  see  it  Q.  You  could  see  It  clearly  from  the  head  of  the  stairs?  A.  Yi 
sir." 

To  counsel  she  said  that  the  shaft  was  in  plain  sight  from  tl 
head  of  the  staircase.  The  shafting  was  about  40  feet  from  tJ 
head  of  the  staircase,  and  a  little  to  the  right    She  continued: 

"And  as  I  went,  I  was  a  little  ways  from  the  shaft.  I  did  not  know  tb 
the  Bbnft  was  there,  and  the  back  of  my  dross  caught  on  the  abaft,  and  pull 
me  round  the  shaft" 

She  was  two  feet  and  a  half  away  from  the  shaft  when  her  dre 
caught  on  the  shaft  The  wind  was  blowing  from  one  window 

another. 
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**Q.  Tber*  iras  a  dranght  there;  the.  windows  ttont  and  rear  wf«  both  open; 
Is  that  rl^t?  A.  Tee,  sir.  Q.  When  you  noticed  your  dress  caught  there  on 
the  ihaft,  was  that  the  first  time  you  had  noticed  the  shaft  there?  A.  Tea, 
til.  The  shaft  was  revolrfng  when  the  dress  was  caught  It  was  one  incii 
and  one-half  In  dlamet^,  and  about  two  feet  high.  Q.  miat  was  the  first 
tlzne  jaa  bad  seoi  tbia  shaft?  Yes,  sir.  I  new  knew  of  the  ezlatenoe  of 
thlfl  abaft  there  until  my  dress  was  caught  In  It" 

The  consequences  were  tiiat  one  arm  was  torn  from  her  bodj,  and 
■he  was  in  other  vaya  serlonBly  hart 

I  am  of  opinion  that  thia  testimony  was  incredible,  and  that  it 
should  hare  been  so  found  to  be  by  the  jury;  and  in  particular  that 
it  vas  not  true  tiiat  she  never  knew  of  the  existence  of  the  sliaft 
"until  my  dress  was  caught  In  it"  The  evidence  on  this  point, 
to  my  miud,  was  intentionally  shaped  by  her  to  avoid  meeting  the 
obligation  of  care  that  she  would  have  to  meet,  if  she,  on  approach- 
ing the  shaft,  had  knowledge  tliat  it  was  there.  Also,  her  testi- 
mony as  to  the  way  in  which,  as  she  said,  her  dress  was  cau^t 
in  the  slmft,  without  explanations  and  particulars  due  to  the  case^ 
is  incredible.  She  was  two  feet  and  a  half  from  the  shaft  There 
was  a  draught  of  air  between  the  windows.  The  back  of  her  dress 
was  taken  the  wind,  and  caught  on  the  top  of  the  sliaft  The 
shaft  was  without  projections.  There  was  no  explanation  of  what 
part  of  her  dress  was  blown  aside  and  up.  Under  general  condi- 
tions, such  an  occurrence  does  not  happen,  excepting  peculiar  condi- 
tions also  exist  There  were  no  explanations.  I  think  the  judg- 
ment should  be  reversed,  and  the  verdict  set  aside,  <uid  a  new  trial 
ordered;  but^  upon  payment  of  the  coste  and  disbursments  <^  the 
term  at  which  trial  took  place,  without  costs  of  appeal  to  either 
party. 

(8  Misc.  R«p.  442.) 

BTSHPAM  V.  OOLDBEBO  et  bL 

<Siq>erIor  Oonrt  of  New  Yotk  Olty,  General  Teem.   May  7, 1894.) 

E<jmTT—RBFOiu(ATioN— Party. 

Bef ormatlon  of  a  oiortgage  cannot  be  decreed  after  It  haa  been  aaalgnedt 
unless  the  assignee  Is  made  a  defendant 

Appeal  from  special  term. 

Action  by  Paulina  Byshpan  against  Katlian  M.  Goldberg  and 
others  to  reform  a  bond  and  mortgage.  There  was  a  judgment  in 
favor  of  plaintiil^  and  defendants  appeal  Reversed. 

Argued  before  SED0WIOE,  0.  J.,  and  VWEEDHSLkS  and  Mc- 
ADAM,  J  J. 

Edward  N.  Q.  Johnston,  for  appellants. 
Isidor  Hirschfield,  for  respondent 

SEDGWICK,  a  J.  The  action  was  for  the  reformation  of  a 
bond  and  mortgage  by  changing  the  date  for  their  payment  The 
plalntiiF  had  jnd^ent  against  both  dctfendanfa,  who  now  appeal 
from  it  The  plaintifl  was  the  mortgagor.  The  defendant  Nathan 
9oldberg  was  the  mortgagee.  He  auigned  the  bond  and  mortgage 
T.28H.T.8.no.7— 42 
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to  the  defendant  Mannel  Qoldbcrg.  Among  other  defenses,  1 
Goldberg  set  up  "that  he  is  not  the  owner  or  possessor  of  tl 
bond  and  mortgage,  or  of  either  of  them,  and  that  one  Mary  £ 
is  the  owner  thereof."  The  judge  found  that  this  answer  wi 
in  point  of  fact  Mary  Keheler  was  not  made  a  party 
action.  The  plaintiff  had  no  equitable  cause  of  action  agaii 
defendants.  The  defendants  had  no  interest  in  the  bond  anc 
ga^e.  They  were  not  in  tbdr  possession.  The  ooort  cou 
compel  them  to  produce  iiie  same.  A  judgment  against 
would  hare  no  efficacy.  Correspondingly,  the  plaintiff  had  i 
stantial  interest  in  procuring  judgment  against  the  defei 
nor  had  the  conduct  of  the  latter  been  wrongful  in  any  way  £ 
the  plaintiff,  if  that  consideration  were  relevant.  The  jud 
should  be  reversed.  Judgment  reversed,  and  a  new  trial  oi 
with  costs  to  appellants  to  abide  the  ev^t. 


(Superior  Court  of  New  Toric  €HtT>  OenenU  Term.   Uay  7, 18M. 

ArraAL— Review— Objectiobb  iror  Baised  Below. 

Parts  of  diarge  to  which  no  objections  were  taken  win  not  be  n 
on  appeaL 

Appeal  from  Juxy  term. 

Action  by  Henry  W.  Homiston  against  the  Long  Island  Bi 
Oompany.  From  a  judgment  entered  on  a  verdict  in  favor 
fendant,  and  from  an  order  denying  a  motion  for  a  new  trial, 
tiff  appeals.  Affirmed. 

Argued  before  SKDGWIGE,  G.  J.,  and  McADAM,  J. 

William  H.  Law,  for  appellant 
E.  B.  Hinsdale,  for  respondent 

FEB  CURIAM.  Upon  a  former  trial  of  this  action  the  pi 
had  a  verdict,  which,  on  appeal  from  the  judgment  entered  tl 
was  set  aside  by  the  general  term  for  errors  of  law  (see  22  "N.  T, 
738),  all  of  which  were  obviated  on  the  trial  we  are  called  u 
review.  The  facts,  though  requiring  submission  to  the  jury,  i 
BubBtantially  as  they  did  upon  the  first  trial,  and  we  are  tl« 
required  upon  this  appeal  to  consider  only  the  exceptioni 
appear  upon  the  present  record,  and  these  seem  to  be  without 
The  portions  of  the  charge  which  might  bear  criticism  we 
excepted  to,  so  that  the  trial  judge  had  no  opportunity  to  o 
explain,  or  modify  the  language  used,  as  he  might  have  done 
verdict  is  amply  sustained  by  the  evi^nce,  and,  according 
law  of  the  case  as  settled  by  the  court  upon  the  first  appe 
judgment  is  right,  and  must,  with  the  ord^  denying  the  moti 
a  new  trial,  be  affirmed,  with  costs. 


HOMISTON  T.  LONG  ISLAND  B.  00. 
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(8  Mtsc.  Bep.  424.) 


HcPHIDSBON  T.  80HADB. 


(Sapertor  Oonrt  of  New  Yoik  CHty,  Gaursl  Term.   Kay  T.  1894.) 

Sntomo  Pbktobvaitck— Marutablb  Title. 

Si>eclflc  performance  of  a  contract  to  purchase  land  will  not  be  decreed 
where  It  appears  that  the  building  on  the  jvemlses  encroaches  on  the  ad- 
joining premises,  but  the  encroachmoit  baa  not  ezlated  kmc  enoncb  to 
glTe  title  by  adverse  possession. 

Appeal  from  eqni^  term. 

Action  by  Jolm  B.  McPherson  against  Herman  W.  Schade  for 
specific  performance  of  a  contract  From  a  decree  dismissins 
the  complaint  on  the  merits,  and  granting  defendant  afflnnatiTe  re- 
lief, plaintiff  appeals.  Affirmed. 

Argued  before  BEDQWIGS:,  0.  J.,  and  HcADAM,  J. 

J.  F.  Malcolm  and  A.  Kling,  tor  appellant. 
J.  F.  Miller,  for  respondent 

PER  CURIAM.  The  plaintiff,  as  the  owner  of  the  premises  No. 
19  Cornelia  street,  in  this  city,  filed  a  bill  to  compel  the  defendant 
to  specifiealiy  perform  a  contract  whereby  he  agreed  to  purchase 
said  property  from  the  plaintiff.  The  refusal  to  take  title  was  baaed 
upon  the  fact  that  the  walls  of  the  house  contracted  to  be  sold  en- 
croached apon  adjoining  lands  of  other  owners,  and  that  the  plain- 
tiff conld  not,  on  that  account,  conyey  the  titie  he  had  agreed  to 
transmit  to  the  defendant  The  trial  Judge  found,  upon  eridence 
warranting  the  conclusion,  that  tiie  objections  made  were  tnie, 
that  the  encroachments  existed,  and  that  the  plaintiff  could  not, 
therefore,  give  the  defendant  a  marketable  titie  to  the  property;  and, 
as  a  necessary  consequence,  the  plaintiff's  complaint  was  dismissed, 
and  tiie  defendant  awarded  judgment  for  the  return  of  f 1,000  paid 
by  the  d^endant  at  the  time  tiie  contract  was  executed,  and  for 
9389.90,  the  reasonable  expenses  of  searching  the  title.  The  ob- 
jections to  the  title  were  not  obviated  by  any  adverse  posses- 
sion which  had  ripened  into  a  titie  by  .prescription,  or  by  any- 
thing which  disabled  the  adjoining  owners  from  asserting  their 
claims,  and  raising  the  questions  determined  at  the  trial  The 
remedy  by  specific  performance  is  to  a  large  extent  discretionary, 
and  we  fljad  no  substantial  reason  for  interfering  with  the  disposi- 
tion made  of  the  case  by  the  learned  trial  judge.  The  judgment 
must  be  affirmed,  with  costs. 


(8  Misc  Bep.  443.) 

BOAS  T.  THATOHEB  GAB  ft  CONST.  00. 
(SnperlOT  Court  d  New  ToA  Cllj,  General  Term.   Ifay  7, 18M.) 

COHTRACTB— PbRFORHAHCB— WAmCB  OF  TiKE. 

Whwe  the  purchase  of  goods  to  be  manafactored  the  seller  requests 
kirn,  after  the  time  fixed  for  deUrery*  to  do  Ids  utmost  to  complete  ttie 
foods,  the  time  of  perftvmance  spedfled  In  the  contract  la  waived. 
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Action  by  Melvin  E.  Boas  against  the  Hiatcher  Oar  &  C 
tSon  Gompany.  The  complaint  was  dismissed  on  the  trial,  ai 
tiff's  exceptions  ordered  to  be  heard  in  the  flrat  instance  at 
term.  Sustained. 

Ai-gued  before  BEDOWIGK,  a  J.,  and  FBEEDMAN  i 
ADAM,  JJ. 

Ambrose  G.  Todd,  for  plaintiff. 
Titus  &  Dowling,  for  defendant 

SEBGWICK,  C.  J.  The  action  was  npon  the  written 
of  the  parties.  It  was  made  May  5,  1893.  The  plaintiff  a; 
make  and  deliver  to  the  defendant  certain  goods,  "and 
plate  them  witliin  three  weeks'  time."  The  defendant  aj 
pay  for  them  a  stipulated  price,  and  there  is  no  dispute  he 
the  amount  On  the  trial  the  learned  Judge  dismissed  t 
plaint  under  plaintifTs  exception,  and  order^  the  ^ceptioi 
by  plaintiff  to  be  heard  in  first  instance  at  the  general  ter 
counsel  for  the  parties  here  argue  that  the  complaint  was  d 
solely  upon  the  ground  that  it  appeared  that  the  goods  i 
delivered  within  three  weeks,  and  that  it  does  not  app* 
the  defendant  had  waived  the  provision  as  to  the  time  of 
The  time  named  in  the  contract— that  is,  May  26th — daps 
out  delivery.  On  June  9th  the  d^endant  wrote  by  its  o 
am  much  snrprised  to  hear  that  yonr  people  have  not  got  an 
addrera  boohs  ready  yet**  and,  "Bj  giving  this  yonr  pen 
tention,  and  doing  your  ntmost  to  push  the  books  to  complei 
will  very  much  oblige,"  etc  This  modifying  the  contract,  o; 
as  to  the  time  of  performance,  waived  the  obligation  of  the 
as  to  the  time  first  stipulated.  The  jury  might  have  foe 
the  plaintiff  agreed  to  the  modification  as  to  time.  The 
contract  was  obligatory  upon  the  parties  from  that  time 
whether  the  plaintiff  complied  with  the  new  contract  d 
ntmost,  if  it  were  necessary  to  show  that,  would  be  a  qua 
the  jury.  The  jury  might  have  foond,  if  the  testimony  1< 
doubt,  that  on  June  10th  the  defendant  told  the  plaintiff  < 
stop  work  on  those  memorandum  books  until  they  received 
orders,  ^e  i^aintiff  refused  to  accede  to  the  proposition, 
positions  are  correct,  the  plaintiff,  as  might  have  been  foun 
jury,  offered  for  delivery  to  the  defendant  the  goods  in  a  c 
provided  by  the  contract,  and  was  entitled  to  receive  the 
the  contract  I  am  of  opinion  that  at  the  least  the  plaintl 
right  to  go  to  the  jnry  npon  the  issues  of  fact  HaintiflTs  ei 
are  sustainedf  and  a  new  trial  is  ordered,  with  covtB  to  a 
evmt 
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.  468.) 

ZliOTOTSKX  T.  TWHNTI-THIBD  ST.  RT.  CO. 
EhvOTltv  Oonrt  of  New  Totk  CSQr,  General  Term.   Uay  7, 18M.) 
nrroKT  Nkouqbrcb— Injvriei  to  Childben. 

here  a  boy  14  yean  and  10  months  old  was  gulltr  of  negUeence  con- 
itlng  to  his  Injnrlea,  hla  complaint  tn  an  aetlon  to  recorw  ttierefor  was 

dismissed. 

!al  from  jury  tenn. 

>n  hj  Henry  Zlotovahy,  by  guardian  ad  litem,  against  the 
r-third  Street  Bailway  Company  for  personal  injuries.  From 
noit  entered  on  the  dismisBal  at  the  complaint,  and  from  an 
lenying  a  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed, 
ted  before  FBEEDMAK  and  McADAH,  JJ. 

Itmayer,  for  appellant. 

nson,  Biddle  &  Ward,  for  respondent 

CUREAU.  The  action  was  brought  to  recover  damages  f6r 
3  received  in  being  run  down  by  one  of  defendant's  cars.  At 
e  of  the  injury  the  plaintiff  was  about  14  years  and  10  months 
and  a  messenger  boy  in  the  emirtoy  of  the  American  District 
iph  Company.  He  was  dearfy  aoi  juris.  His  complaint  was 
led  at  the  trial  because  it  appeared  affirmatively  that  he  had 
nllfy  of  negligence  which  contributed  to  the  injury.  The 
I  trial  judge,  on  making  this  ruling,  stated  his  reasons  at 
fbr  holding  as  he  did,  and  they  were  justified  by  the  state  of 
dence.  It  is  not  necessary  to  restate  them  here.  The  com- 
was  therefore  properly  dismissed.  The  Jndgm^t  and  order 
be  afllnned,  with  costs. 


Bep.  431.) 

HANNA  T.  CONNECTICUT  SfUT.  LIFB  INS.  CO, 

Superior  Court  of  New  Ywk  Citj,  Qaieral  Term,   liay  7, 1894.) 

CB-^CoHomoR  ov  PoMCT— UsB  OF  Ibtoxicatino  Liqcors. 
an  action  on  a  policy  conditioned  to  be  void  If  the  Insm^d  ahaU  b& 
3  80  far  intemperate  as  to  Impair  Us  health,  the  complaint  will  be 
lissed  where  the  affidavit  of  the  cause  of  death  shows  Hiat  the  remote 
e  was  alcoholism,  though  It  also  states  that  tba  Immediate  cause  was 
[loUsm  and  extreme  prostration. 

m  by  Augusta  H.  Hanna  against  the  Connecticut  Mutual 
surance  Company.    The  complaint  was  dismissed,  and  plain- 
cceptions  ordered  to  be  heard  in  the  first  instance  at  general 
Overruled. 


led  before  SEDGWICK,  a  J.,  and  McADAM,  J, 
.  Thain,  for  plaintiff. 
W.  Brown,  tov  defendant 

GfWlCK,  C.  J.  The  action  was  upon  a  policy  insuring  the 
plaintiffs  hnsband.    The  plaintiif  was  a  witness  in  her  own 
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behalf.  On  her  cross-examination  she  said  that  she  had  » 
fore  a  paper  shown  to  her  hj  counsel;  that  it  was  delivi 
the  defendant;  that  it  was  deUvered  for  the  purpose  of  proT 
death  of  insnred;  that  her  answer  applied  to  the  whole  pap 
as  it  was  down.  Ihe  pcdicy  provided  fliat,  tf  the  insured 
become  so  far  intemperate  as  to  impair  his  health,  this  polic 
become  and  be  noil  and  void."  Among  the  papers  referred 
an  affidavit  which  said  that  the  remote  cause  of  death  was  i 
ism;  that  the  health  of  the  deceased  first  began  to  be  affee 
months  before  his  death;  that  the  immediate  cause  of  d^ 
alcoholism  and  extreme  prostration.  She  made  oath  tb 
answers  made  by  her  "are  true  and  fall  to  the  best  of  my 
Of  course  this  contained  an  admission  by  her  that  intemj 
had  affected  the  health  of  the  deceased,  and  would  be  con 
upon  her  unless  she  could  explain  it  to  the  satisfaction  of  ih 
Assuming  (not  deciding)  that  there  was  a  question  as  to  the 
of  the  admission  already  alluded  to,  I  think  nothing  can  be  i 
to  her  admission  of  another  kind.  It  was  contained  in  an  a 
— one  of  the  papers  constituting  the  proof  of  death — made 
attending  physician  of  deceased.  He  swore  that  the  remote 
of  death  was  alcoholism ;  that  the  immediate  cause  of  deai 
alcoholism  and  extreme  prostration;  that  the  deceased  used 
aous  liquors  to  the  extent,  and  with  the  effect,  that  it  caused 
The  affidavit  waa  handed  to  the  company  as  giving  the  facti 
uid  as  against  her  it  must  be  tak»i  to  be  true,  unless  then 
explanation  of  a  sufficient  kind.  No  explanation  was  made, 
the  trial  there  was  effort  to  show  that  the  cause  of  death  v 
alcoholism.  The  policy  was  avoided  by  intemperance  thi 
injured  the  health  of  assured.  It  is  therefore  immaterif 
the  cause  of  death  was  partly  extreme  prostration.  The  1 
jndfse  was  correct  in  dismissing  the  complaint.  Flaintli 
ceptionjs  overruled,  and  judgment  upon  order  dimilwiing  con 
directed  for  the  defendant 


(8  MlBC.  Rep.  430.) 

ULIAi  STEAM-POWER  OO.  v.  CAMPBELL  PRINTENO-PRES! 
MANUF'G  GO. 

(SupcErior  Gonrt  of  New  York  City,  General  Term.   Maj  7, 18M 

IiAKDtOBD  AND  TbNANT— Hoi.DINQ  OvER— LlABILriT  FOR  RkNT. 

Wh£>re  a  lessee  sublets  part  of  the  premlBea,  and  the  subtenai 
over  after  the  expiration  of  the  original  lease,  the  ^ect  Is  the  sai 
the  lessee  had  peraMiaUy  renuUned  in  poneMlon.   2S  N.  T. 
affirmed. 

Appeal  from  jury  term. 

Action  by  the  Hall  Bteam-Power  Company  against  the  Ca 
Printing-Preas  &  Manufacturing  Company.  From  a  judgm* 
tered  on  a  verdict  directed  by  the  court  in  favor  of  plainti 
from  an  order  denying  a  motion  for  a  new  trial  (25  N.  Y.  Sup 
defendant  appeals.  Affirmed. 

Argued  before  SEDGWICK.  G.  J.,  and  FKEEDMAN,  J. 
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as.  De  Hart  Brewer,  for  appellant. 
Boeder,  for  veBpondent 

££DMAN,  J.  The  action  was  brongbt  the  plaintiff,  as 
ord,  to  recover  dami^s  from  the  defendant  as  tenant,  for  an 
i6  wrongful  withholding  from  plaintiff  of  the  demised  prem- 
Lfter  the  expiration  of  the  tenn.  Upon  the  trial  it  appeared  that 
rithholding  consisted  in  the  fact  that  a  third  party,  who  may 
Btly  deemed  to  have  been  a  subtenant,  remained  in  possession, 
vreight  of  authority  seems  to  be,  and  the  majori^  of  the  text 
ra  agree^  that,  if  the  tenant  has  let  the  whole  or  any  part  of 
remises  to  a  subtenant  who  is  in  possession  at  the  time  of  the 
mination  of  the  term,  he  must  get  him  ont,  for  otherwise  he 
not  be  in  a  situation  to  render  that  com^dete  poBsession  to 
i  the  landlord  is  entitled,  and  that,  if  he  omit  to  do  so,  the 
ord  has  his  election  to  su^  for  rent  or  for  damages.  In  the 
at  bar  the  complaint,  as  a  whole,  is  for  the  recoTery  of  damages, 
t  also  contains  all  the  facts  necessary  to  be  alleged  to  sustain 
orery  as  for  rent  The  plaintiff,  upon  the  trial,  was  therefore 
pMition  to  waive  the  tort,  and  to  recover  as  upon  contract, 
earned  trial  judge  directed  a  verdict  for  one  month's  rent 'only, 
interest  It  the  action  had  been  determined  as  one  for  dam- 
the  result,  upon  the  facts  disclosed,  would  have  been  a  ver- 
ier a  lar^r  amount.  Upon  the  whole  case  substantial  justice 
lone.    The  Judgment  and  order  should  be  affirmed,  with  costs. 


c  Bep.  421.) 

EOHN  T.  MANHATTAN  BT.  GO. 
(Soperlor  Oonrt  of  New  York.  Gltr,  General  Term.   Ifay  7, 1894.) 

T8—DI81I0RBBMENT8— Witness  Febs. 

WTiere  witnesses  were  not  called  at  the  trial,  their  fees  are  not  taxable  as 
ecessary"  diabursementa  (Code  Civ.  Proc  S  3250),  mileas  the  party  shows 
tiy  he  did  not  call  them, 
m— Calbkdar  Fees. 

kVhere  a  cause  was  transfored  from  the  equity  calendar  to  the  Jury  calen- 
r  under  a  statute  (Laws  1891,  c.  208)  providing  for  jury  trial,  which  was 
terwards  declared  nnconstltutional,  the  calendar  fees  are  not  taxable^ 

peal  from  special  term. 

tion  by  Sandor  Kohn  against,  the  Manhattan  Bailway  Company. 
I  an  order  directing  a  retaxation  of  costs,  and  disallowing 
in  items  taxed  by  the  clerk,  plaintiff  appeals.  Affirmed, 
frued  before  SEBaWIGK,  a  J.,  and  FKBEDMAST  and  He- 
ll, J  J. 

W.  Badger,  for  appellant 

vies,  Short  &  Townsend  (L.  M.  Berkeley,  of  counsel),  for  r?- 


ADAM,  J.  The  order  appealed  from  directed  the  clerk  to 
:  the  plaintiff's  costs,  and  to  strike  therefrom  an  item  of  25 
I  charged  for  satisfaction  piece,  and  fl.50  for  sheriff's  term 
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fees.  It  reduced  the  fee  for  filing  note  of  iBBtie  from  f3.50  to  $ 
and  reduced  the  charge  for  witneBses'  fees  from  942  to  flS.  Tt 
Code  (Bectiou  325G}  provides  that: 

'*A  party  to  whom  costs  are  awarded  In  an  action,  IB  entlfled  to  Inetad 
in  his  bin  of  coBts,  bis  neceflsary  dlsburfiements,  as  followi:   The  legal 
of  witnesses,  and  of  Kferees  and  other  <^caH»"  etc 

DiBbursements  Incurred  are  not  always  allowable  against  th 
opposite  party,  for  the  Code  limits  those  taxable  to  necessary  di; 
bursements;  and  tlie  word  "necessary'^  has  given  rise  to  a  numbe 
of  judicial  opinions  construing  its  meaning.  It  appears  that  th 
cause  was  on  the  equity  calendar  of  the  October  term,  at  which  tli 
action  was  first  called  for  trial;  that  the  proper  parties  jdainti 
were  not  then  before  the  court, — and  for  this  reason  the  cause  wei 
over  the  term.  The  court  disallowed  the  fees  for  witnesses  sum 
moned  for  that  term,  upon  the  ground  that  the  fees  paid  were  n< 
necessary  disbursements.  In  Delcomyn  v.  Chamberlain,  48  Hoy 
Pr.,  at  page  411,  the  court  held  that  a  necessary  disbursement  *^ 
such  as  a  party  is  compelled  to  make  or  incur,  incident  to  the  r^^ 
lar  proceedings  in  the  action,  and  to  bring  it  to  trial  according  t 
the  course  and  practice  of  the  court"  The  plaintiff  was  not  con 
pelled  to  summon  wilJieBses  at  a  term  for  which  he  should  hav 
known  that  his  cause  was  not  ready  for  trial,  and  for  tMs  reaso 
the  ruling  in  regard  to  the  witnesses'  fees  for  October  was  pro] 
erly  made.  Bee  also  Pike  t.  Ifash,  16  How.  Pr.  53.  In  the  plaii 
tifTs  bill  of  costs,  22  witnesses  were  named,  and  21  charged  foi 
At  the  term  when  the  cause  was  tried,  only  8  witnesses  were  callec 
In  Haynes  v.  Mosher,  15  How.  Pr.  216,  cited  with  approval  in  MaJri 
T.  City  of  Buffalo,  87  N.  Y.  189,  the  court  said: 

*^t  was  shown  in  this  case,  In  opposition  to  the  allowance  for  witnessei 
fees,  that  a  lar^a  number  of  tiie  witnesses  were  not  sworn  npon  the  trla 
TUs  fact  furnishes  presumptive  evidence  that  the  witnesses  were  not  necei 
sary.  Before  the  defendant  could  be  allowed  tor  the  travel  and  attendanc 
of  sach  witnesses,  It  was  incombent  upon  him  to  overcome  this  presumptlo 
by  showing  how  It  happened,  if  they  ware  matttlal  and  necessary  wltneaec 
fw  bim,  that  he  was  able  to  dispense  with  ttaelr  testimony  on  fiie  trial.'' 

In  BobitE^  y.  Hect,  3  Civ.  Proc  B.  156,  this  court  hdd  thai 
where  it  appeared  that  witnesses  were  not  called  at  the  trtel,  proo 
should  have  been  pres^ted  of  what  was  expected  to  be  provet 
by  them,  and  why  they  were  not  called.  2fo  such  proof  was  foi 
nished,  and  the  nding  made  below  was  correct 

It  also  appears  that  the  cause  was  in  1891  transferred  from  th 
equity  to  the  jury  calendar,  on  defendant's  motion,  under  the  amend 
ment  to  the  Code  passed  in  that  year  (Laws  1891,  c.  208),  whereb; 
the  calendar  fee  was  increased  by  50  cents,  and  three  sheriff's  tern 
fees  had  accrued.  On  the  rendition  of  the  judgment  by  the  conr 
of  appeals  in  the  Shepard  Case,  131 N.  T.  215,  30  K.  E.  187,  holdlnj 
that  the  act  under  which  the  transfer  was  made  was  unconstiti: 
tional,  the  cause  was  returned  to  the  equity  calendar,  upon  whicl 
it  was  tried.  It  is  claimed  that  these  expenditures,  having  beei 
made  necessary  by  the  legislative  act  in  question,  were  necessar 
disbursements,  because  the  plaintiff  was  obliged  to  pay  them  uude 


Super.  Ct] 


XOKS  9.  HANHATTAH  BY.  00. 


665. 


eolor  of  legislative  authority.  But  the  statute  was  dedared  mi- 
constitntionaL  It  iu  therefore  bb  if  it  had  nerer  been.  Bighta 
cannot  be  bnilt  np  nnder  it,  contral;tB  which  depend  upon  it  for 
their  cfmsideratlon  are  void,  and  it  constitutea  no  protection  to  any 
one  who  has  acted  under  it.  Coolej,  Const  Um.  (2d  Ed.)  18S. 
There  is  therefore  no  warrant  nnder  wbich  moneys  paid  nnder  such 
an  act  by  one  party  without  the  request  of  the  other,  nor  for  his 
benefit  can  be  recovered  from  him.  A  void  act  creates  neither 
duties  nor  obligations.  It  is  familiar  law,  that  a  void  thing  is  do> 
thing,  and  that  there  Is  no  remedy  for  a  mistake  of  law.  **Ig' 
norantia  juris  non  excusat."  It  foUows  that  the  order  appealed 
from  must  be  af&rmed,  with  costs.  AU  concur. 


<s  Misc.  Rop.  415.) 

KOHN  y.  MANHATTAN  ET.  00. 

(Superior  Oomt  of  New  Toric  City,  Genoral  Term.   May  7,  1804.) 

Appeal — Sekvicb  ov  Case— Tims. 

Under  general  rule  of  practice  82,  proTldlnc  that  a  case  mtut  be  made 
and  KTved  within  10  days  afta  service  of  a  copy  of  the  dedsloo  and  of 
written  notice  of  entry  of  the  judgmoit  thereon,  the  decision  must  be 
signed  by  the  judge,  and  it  must  direct,  by  its  own  proper  force,  the  Judg- 
ment wtiidi  is  to  be  entered,  and  serrloe  of  a  copy  of  a  "proposed"  decision- 
does  not  set  the  time  running  within  which  a  case  must  t>e  sored. 

Appeal  from  special  term. 

Action  by  Sandor  Kohn  against  the  Manhattan  Ballway  Company. 
From  an  order  declaring  defendant's  case  abandoned,  defendant 
appeals.  Reversed. 

Argued  before  SEDOWIOK,  G.  J.,  and  FBEEDMAN,  J. 

B.  L.  Maynard,  for  appellant 
W.  W.  Badger,  for  respondent 

SEDGWICK,  C.  J.  Below  the  defendants  took  the  position  tiiat 
their  case  should  not  be  declared  abandoned,  because  their  right  tO' 
make  and  propose  one  still  existed.  They  asserted  that  a  copy  of 
the  decision  in  the  case  had  not  been  served  upon  them.  The  thir^ 
ty-aecond  general  rede  is: 

"Whenever  it  shall  be  necessary  to  make  a  case,  the  same  shall  be  made- 
and  a  copy  thereof  served  on  the  opposite  party  within  the  following  times: 
If  the  trial  was  before  the  court  or  a  retaee,  wttbin  ten  days  after  service 
of  a  copy  of  the  dedskm  cr  report;  and  of  written  notice  of  Oie  eatty  ot 
judgment  thereon." 

I  am  of  opinion  that  the  service  of  the  copy  and  of  the  writtea 
notice  should  be  made  at  the  same  time.  It  is  unnecessary  to  deter- 
mine this  now,  as  it  seems  to  be  clear  that  the  decision  referred  to- 
in  the  rule  is  the  decision  provided  by  the  Code.  That  is,  it  must 
be  signed  by  the  judge  by  his  own  hand,  and  it  must  direct,  by  its- 
own  proper  force,  the  judgment  which  Is  to  be  entered.  In  this 
case  no  copy  of  a  decision  was  served,  but  of  what  the  plaintiff  pro- 
posed to  the  judge  should  be  his  decision.  It  was  called  a  "proposed'* 
decision.   This  was  not  a  decision.   It  did  not  apprise  the  defend- 
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ants  of  what  the  rale  meant  they  should  know  before  they  shi 
called  upon  to  make  a  case.  The  judge  might,  after  the  sei 
the  proposed  case,  refuse  to  sign  it,  and  might  make  a  diflerei 
foundation  of  the  judgment.  I  therefore  think  that,  as  ih 
within  which  to  serre  a  case  had  not  expired,  the  case  shoi 
have  been  declared  abandoned.  Order  appealed  from  re 
with  |10  coBtBi  and  the  motion  below  is  denied,  with  |10  coata 


<8  Misc.  Rep.  420:) 

FBENTISS  T.  BOWDEN. 

(Superior  Oonrt  ot  New  York  Olty,  Genwil  Term.   Hay  7, 18M 

Creditorb'  Bill— Issuancb  of  ExECurroN. 

A  levy  of  execution  after  tbe  debtor's  death,  though  on  the  sa 
Is  Told,  and  does  not  conatttute  a  foundation  t<x  a  creditors*  bill 
mle  that  Hk  courts  do  not  notice  fractions  of  a  day  does  not  apply 
case. 

Appeal  from  special  term. 

Action  by  George  Lewis  Prentiss,  as  general  gnardian,  i 
Ellen  Bowden.  There  was  a  judgment  in  favor  of  {dainti 
defendant  appeals.  Beversed. 

Argued  before  BEDaWIGK,  O.  and  FBEEDMAN  ai 
ADAM,  JJ. 

Benjamin  Patterson  and  George  Bell,  for  appellant 
WilUam  E,  Wilder,  for  respondent 

SEDGWICK,  0.  J.  .The  action  was  in  the  nature  of  a  cr* 
bill,  designed  to  reach  real  property  that  had  been  conve, 
the  debtor  to  the  defendant  The  plaintiff,  in  order  to  sac* 
the  action,  had  to  prove  that  an  execution  had  been  issued  i 
the  debtor's  property,  and  had  been  returned  unsatisfied. 
V.  Butler,  87  N.  Y.  585.  'An  execution  had  been  issued  £ 
turned,  but  it  was  void.  It  had  been  levied  on  the  day 
debtor's  deatl^  and  about  five  hours  after  his  death.  Bectio: 
Code  Civ.  F^c^  fbrbids  that  being  done.  Wallace  v.  Swintoi 
T.  188.  The  counsel  for  respondent  invokes  the  principle  by 
in  certain  cases,  courts  do  not  take  notice  of  the  fraction  of 
They  do,  however,  take  notice  of  them  when  there  are  con 
rights,  for  the  determination  of  which  it  Is  necessary  for  tl 
do  so.  Broom,  Leg.  Max.  134.  First  and  last,  the  fact  tl 
judgment  debtor  had  died  would  be  decisive  that  an  executio: 
not  issue.  For  this  reason  the  judgment  should  be  reverse 
a  new  trial  ordered,  with  costs  to  appellant,  to  abide  the  eve 
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-<8  Mtac.  Bep.  4B2.) 


KIOHOLS  T.  BALGH. 


(Superior  Gonrt  of  New  York  City,  Geaanl  T«m   Hay  7. 

Bailment — Ihjurt  to  Chattbi. — Etidbncb. 

Where  a  person,  with  a  view  to  purchasing  a  horse,  takes  tt  out  for 
trial,  and  returns  It  In  a  damaged  condition,  he  must  show  that  the  Injury 
was  without  fault  on  his  part,  or  that  be  used  such  wdlnary  care  as  to 
Justify  an  inference  that  the  injury  was  uuiToidable, 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  £.  Nichols  against  Henry  H.  Balch.  There 
was  a  jnd^ent  in  favor  of  plaintiff,  and  defendant  appeals.  Ai- 
firmed. 

Argued  before  SEDGWIOK,  a  J.,  and  FBEEDMAN  and  Mo- 
ADAM,  JJ. 

Frederick  W.  Sherman,  for  appellant. 
Edward  F.  Dwight,  for  respondent. 

BEDGWIGK,  a  J.  The  action  was  for  damages  from  the  negli- 
gence of  defendant  The  plaintiff  was  the  owner  of  a  horse,  kept 
"by  lum  at  Dickel's  stables,  in  Seventh  avenue,  near  Fifty*Ninth 
street  There  was  a  talk  between  plaintiff  and  defendant  concern- 
ing the  possible  sale  of  the  horse.  The  defendant  said:  "I  am 
in  need  of  a  horse  for  my  use  in  troop  A;  and,  if  the  horse  suits 
I  will  either  buy  or  rent  it."  The  plaintiff  thereupon  delivered 
the  horse  to  defendant,  to  be  tried  and  tested  by  him.  The  horse 
was  returned  to  the  stable  with  the  larger  bone  of  a  leg,  below  the 
knee,  broken.  It  became  necessary,  in  a  short  time,  to  kill  him. 
The  action  was  for  the  value  of  the  horse,  and  expens«L  The  ref- 
eree found  for  the  plaintiff. 

The  defendant,  when  a  witness  on  the  stand,  testified  that,  on 
riding  the  horse,  he  was  excited,  naturally,  at  first, — particularly, 
going  under  the  elevated  roads;  that  it  took  some  time  to  get  him 
under  them ;  that  he  caused  him  a  good  deal  of  trouble  at  almost 
every  bicycle  he  met;  that  they  met  a  good  many  of  them  up  to 
Claremont;  that  if  they  came  too  near  he  would  rear,  and  he  reared 
frequently;  that  between  the  bicycles  the  witness  would  quiet 
him  by  caressing  him,  and  then,  when  he  met  a  bicyde,  he  would 
rear  again;  that  he  kept  that  up  '^ore  all  tiie  way  up  than  he  did 
coming  back;"  that,  at  four  or  five  miles  from  starting,  he  jumped 
him  over  a  fence  two  or  three  feet  high;  that  the  horse  did  not  strike 
or  injure  himself  any  way,  so  far  as  the  witness  recollected;  that 
he  rode  to  Van  Cortlandt  park,  turned,  and  came  back  through  the 
Central  park;  that  when  the  horse  was  about  two-thirds  of  the  way 
home  he  began  to  do  nicely;  that  about  one  mile  from  the  stables 
witness  perceived  that  ue  horse  was  lame,  and  he  dismounted 
and  led  him  to  the  stable.  On  cross-examination  the  witness  testi- 
fied, in  answer  to  Ute  questions: 

Q.  When  you  saw  the  horse  getting  frightened  at  the  bicycles,  why  did  you 
not  take  him  off  Into  some  side  road?  A.  That  Is  not  the  way  I  do  when  I 
>ride  a  tawse.   Q.  No  matter  what  be  did,  you  would  still  keep  on  the  ride? 
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A.  I  would  eitber  conqner  blm,  or  he  would  me.  Q.  Even  at  the  ezpenaa- 
of  hurting  the  horse?  A,  Tea.  Q.  Rotataif  him?  A.  Tea.  Q.  Do  yon. 
think  you  conquered  the  horse?   A.  Tea. 

He  teetified,  also,  that  the  ride  was  about  16  or  17  miles  long,  and- 
that  at  Van  Gortlandt  park  he  put  on  a  carb  bit,  in  case  the  horse 
should  ran  away.  The  witness  did  not  go  to  see  the  horse  for  two 
days,  and  did  not  communicate  with  the  plaintiff  until  the  same 
time.  He  said  it  was  not  necessary  for  a  troop  horse  to  be  able  to 
jump,  but  very  desirable. 

The  referee  was  supported  by  testimony  in  finding  that  the  horse- 
had  been  ridden  many  times  in  the  streets,  in  the  park,  and  in  the 
ring  of  the  Btables,  and  had  not  manifested  the  nnsteadlness  and 
fraetfonsnesa  shown  on  the  ride  taken  by  the  defend^!  There 
was  evidence  that  the  horse  had  been  spirited,  kind,  and  docile.  It 
had  been  used  out  of  the  stable  two  or  three  days  before  the  acci- 
dent.  There  were  witnesses  who  testified  that  a  horse  might  suffer 
wounds  and  fracture  in  the  hands  of  a  careful  driver,  who  might 
not  know  or  perceive  such  occurrences  at  the  time,  or  for  some  time 
afterwards.  The  evidence  was  subject  to  sifting  by  the  referee, 
in  order  to  know  its  substance.  The  referee  might  competently  find 
that  SQch  a  thing  occurred  so  very  rarely  that  it  was  not  probaUe 
that  it  occurred  in  this  particular  case,  or,  on  tiie  other  hand,  that 
the  defendant  subjected  the  horse  to  circumstances  which  he  should 
liave  known  were  likely  to  lead  to  an  accident,  at  one  point  or  an- 
other, which  might  turn  out  to  have  been  unknown  to  him  at  the 
time.  A  veterinary  surgeon  testified  that  a  fracture  might  be 
caused  by  a  horse  rearing  and  plunging  upon  a  hard  pavement,, 
if  the  "pounding"  were  heavy,  and  that  the  causes  of  fracture  were 
violent  efforts,  jump,  slip,  and  sudden  muscular  contraction.  The 
(daintifl  had  raised,  broken,  and  ridden  horses  all  his  life.  The 
referee  wem  Justified  in  finding  tha^  before  the  horse  was  taken  oat 
by  the  defendant,  he  was  a  spirited,  docile,  and  kind  horae.  He 
was  not  vicioas.  The  counsel  argue  that  the  defendant^  in  n^g- 
the  horse,  was  bound  to  use  ordinary  care,  and  such  care  and  atten- 
tion  as  an  ordinarily  prudent  man  gives  to  his  own  properly  under 
the  circumstaucea  An  unpaid  agent  is  bound,  however,  to  use 
«uch  skill  as  he  is  shown  to  possess,  and  is  guilty  of  culpable  negli- 
gence if  he  does  not  Wilsau  v.  Brett,  11  Hee&  &  W.  113,  cited  la 
Ooggs  T.  Bernard,  1  Smith,  Lead.  Gas.  356,  and  elsewhere  in  the 
same  leading  ease.  At  page  421  of  the  same  volume,  it  is  said  that 
if  a  hired  article  is  returned  in  a  damaged  state,  and  the  hirer  will 
give  no  explanation  or  account  of  the  injury,  there  is  an  implication 
of  negligence,  and  the  burden  of  disproving  it  is  on  him.  Logan  v. 
Mathews,  6  Fa.  Bt  417.  The  referee  was  right  in  deciding  tiiat 
the  defendant  shonld  account  for  the  accident  tiiat  caused  the  in- 
jury, and  that  it  was  without  fault  on  his  part,  or  that  he  should 
c(Hapreh»8iveIy  prove  that  he  used  such  ordinary  care  that  the 
proper  inference  would  be  that  the  injury  was  unavoidable.  When,, 
prima  fade,  the  Injury  did  not  probably  occur  when  due  ordinary 
care  was  tal^n,  the  burden  of  proof  was  upon  the  defendant  to 
show,  if  posetiife,  Urnt  he  had  taken  the  proper  care  It  was  claimed 
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that  it  aiq>eared  that  the  nature  of  tiie  injury  diowed  that  it  uiight 
occur  if  care  was  taken  in  the  management  of  the  horae.  This 
presented  a  question  of  fact.  The  evidence  did  not  compd  the 
referee  to  find  that  this  particular  kind  of  fracture  mi^t  occnr^  in 
the  usual  course  of  things,  without  any  want  of  care,  and  the  ftac- 
ture  not  be  known  to  the  rider.  The  manner  in  which  the  defendant 
gave  liis  evidence,  the  shape  or  form  of  the  testimony,  were  things 
wliich  the  referee  might  consider.  For  instance,  the  defendant 
was  asked,  "Q.  Bo  far  as  jou  know,  did  the  horse  injure  himself  in 
Any  way?"  His  answer  was,  "Not  as  I  recollect  it."  CoUins  v, 
Bennett,  46  N.  Y.  490;  Fox  t.  Fruden,  3  Daly,  187.  The  defendant 
did  not  prove  how  or  where  the  inju^  to  the  horse  occurred.  He 
•did  not  prove  that  he  used  such  reasonable  care  that  the  injuiy  must 
have  occurred  in  spite  of  that  The  evidence  on  these  subjects  may 
have  been  conflicting,  and  the  inferences  from  ^e  testimony  may 
have  been  diverse.  There  is  nothing  in  the  case  that  shows  that 
the  findings  of  fact  were  erroneous,  as  matter  of  law.  The  referee 
might  properly  find  that  in  the  first  part  of  the  ride  such  excessive 
fractiousnesB  was  ehown,  and  was  continued,  that  it  was  not  prudent 
to  extend  the  trial  that  was  allowed  by  the  owner  for  the  purpose 
of  defendanl^s  ascertaining  the  character  of  the  horse.  It  was 
not  iHthin  the  intention  or  purpose  of  either  of  the  gentlemen  that 
the  trial  should  be  of  whether  the  defendant  could  conquer  the 
horse  or  not.  Up  to  a  certain  time,  it  would  be  the  case  that  it 
was  doubtful  as  to  what  would  be  the  future  conduct  of  the  horse; 
but  the  referee  could  find  that,  beyond  that,  it  might  or  should 
have  appeared  that  to  continue,  and  to  take  the  horse  further,  in  his 
excited  and  unruly  state,  was  to  increase  the  danger  to  the  horse 
beyond  ordinary  prudence.  With  the  knowledge  of  the  chances 
of  accidental,  and  at  the  same  time  unknown,  hurt  to  the  horse, 
common  prudence  might  have  required  that  the  horse  should  have 
been  ridden  home,  and  not  be  subjected  to  the  dangers  of  a  long 
course.  On  the  whole  the  referee  noight  have  competently  found 
that  the  defendant  did  not  use  the  ordinary  prudence  of  an  owner 
In  riding  and  managing  the  horse,  and  that,  by  the  preponderance 
of  the  evidence,  this  want  of  prudence  occaidoned  the  injucy  to  the 
hone.  Judgment  affirmed;  with  costa   AH  concur. 

<8  Misc.  Bep.  460.)  ^— — — 

TODNO  T.  STATEN  ISLAND  RAPID  TRANSIT  B.  00.  et  ■]. 

(Bopcrior  Oonrt  of  New  York  aiy,  Gsnwal  Term.   May  7, 18M.> 

OoLLiaiON— Pxoor  of  NBOLraBNCB. 

A  steamboat  bav^g  tlie  right  of  way  signaled  to  an  apintuchlng  tug, 
which  did  not  seem  to  hmr  the  signals  or  to  see  the  steamboat,  whl«h  then 
stopped,  but  not  In  time  to  prevent  the  tng  from  ^Vfl*«g  with  her.  fl«M, 
that  flie  Bteamboat  was  not  liable  tor  the  ctdllslon,  In  the  absence  <rf  evi- 
dence of  negUgeuce  In  not  stopping  in  time  to  avoid  the  collision. 

Action  by  Sarah  Young,  as  administratrix,  against  the  Btaten 
Island  Bapid  Tran»t  Railroad  Company  and  anotiier.  The  onn- 
plaint  was  dismissed  on  the  trial,  and  plaintiirB  exceptioai  were 
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ordered  to  be  heard  in  the  first  inBtance  at  general  term.  Ore) 
ruled. 

Argued  before  BEDGWIGE;  0.  and  FBEEDlfAN  and  H4 
ADAM,  J  J. 

Fnllerton  &  Bcharps,  for  plwlntiflf. 
Tracy,  Boardman  &  Flat^  for  defendants. 

SEDGWICK,  C.  J.  The  action  was  undo?  the  statute  for  dan 
ageB  for  the  death  of  the  intestate,  that,  as  alleged  by  the  con 
plainant,  had  been  caused  by  the  negligence  of  the  aerrants  of  tb 
defendants.  On  the  trial  the  complaint  was  dismissed.  The  a 
ceptions  were  ordered  to  be  beard  in  the  first  instance  at  geners 
term.  The  collision  occurred  in  the  water  in  the  harbor  of  Kei 
Tork.  The  defendant  gave  testimony  that  its  steamboat  was  goin 
down  the  river  in  a  southwesterly  direction.  The  tugboat,  of  whic 
the  intestate  was  the  cook  and  was  aboard  at  the  time,  appeare 
as  she  had  just  rounded  the  Battery,  and  was  going  in  a  northwes 
erly  direction.  Both  had  green  and  red  lights  in  tiie  proper  place 
as  required  by  the  rules  of  the  harbor.  On  seeing  the  lights  of  tli 
tugboat,  the  steamboat  whistled  successively  three  timea  She  wa 
a  high  steamboat,  with  many  lights.  The  tug  did  not  see  her  c 
hear  her,  and  did  not  attempt  to  leave  her  a  free  course.  Th 
defendant  claims  that  it  Is  evident  that  the  tug  was  in  the  wron 
under  the  rules  of  navigation.  13  Stat  60,  April  29, 1864: 

'^f  two  ships  under  steam  are  cnraslng,  bo  as  to  InrolTe  risk  of  colllsloi 
the  ship  which  has  the  other  on  her  own  starboard  side,  shall  keep  oat  of  tl 
way  of  the  other." 

The  tugboat  had  the  steamboat  on  her  starboard  side.  The  di 
fendants  claim  that  they  are  not  liable,  because  of  the  tugboat 
violation  of  the  statute.  The  rule  to  be  applied  to  a  case  in  whic 
there  is  a  collision  of  the  kind  referred  to  is  amply  stated  in  Hoffina 
v.FterryCo^681T.T.390: 

"The  question  Is  one  of  negligence  on  the  part  of  those  In  charge  of  11 
respeetlTe  Tesaels.  and  the  omission  of  either  or  both  to  conform  to  leglsl 
tire  enactments  is  but  one  of  the  circumstances  to  be  consldved  In  asce 
talnlng  the  proximate  cause  of  the  Injury,  and  if  it  appears  that  the  inJuJ 
was  caused  solely  by  the  negligence  or  want  of  proper  care  and  caution  : 
the  management  of  ^ther  of  the  vessels,  and  ttiat  the  disregard  of  the  stat 
tcnry  regulation  did  not  contribute  to  the  injiu^,  directly  or  Indirectly, 
bare  omisslm  to  comply  with  the  statute  will  not  bar  an  action  by  the  1 
Jured  vessel.  If  otherwise  free  from  fault,  against  the  one  1^  whose  netfe 
the  injury  was  caused." 

The  facts  were  that  the  course  of  the  steamboat  was  about  sonti 
westerly,  and  that  of  the  tugboat  was  about  northwesterly.  Whi 
afar  off,  the  steamboat,  sighting  the  tug,  gave  the  customai 
whistles.  The  tugboat  did  not  answer.  The  steamboat  went  < 
until  ^e  came  near  the  tugboat.  If  the  collision  happ^ed  the 
it  might  be  argoed  tliat  it  was  caused  by  the  tugboats  a^lect  • 
the  rules  for  the  navigation  of  the  harbo^.  Bu^  when  near  t) 
tugboat,  the  steamboat  stopped.  At  that  point  she  was  bonii 
to  use  ordinary  care,  prudence,  and  skill  to  prevent  a  collision  wil 
the  tug.   The  question  then  is,  did  the  plaintiff  prove  that  U 
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steamboat  neglected  tliat  duty?  The  captain  of  the  steamboat 
was  called  as  a  witness  by  the  plalnti£F,  and  testified : 

"I  stopped  and  backed.  I  was,  I  suppose,  100  to  200  feet  broad  off  from 
the  tag  when  I  began  to  stop  my  boat   I  stopped  tbe  engines*  and  backed 

the  boat    Stopped  her  stllL" 

The  testimony  of  the  other  witnesses  on  the  point  did  not  contra- 
dict or  modify  this  testimony.  The  pilot  of  the  tugboat  testified 
that  the  steamboat  had  to  move  to  strike  the  boat  This  was  upon 
the  theory  that  the  tug  did  not  herself  move  on  to  contact  with 
the  boat.  In  fact,  it  appeared  that  after  going  at  her  usual  speed, 
as  she  approached  the  steamboat  in  a  sidling  direction,  she  went 
at  fall  speed.  The  captain  of  the  tugboat,  a  witness  for  the  plain- 
tiff, testified: 

"Q.  Was  she  going  at  the  time?  A.  No;  I  gness  she  was  stopped.  I  guess 
she  most  bare  been  moTlng,  Her  engine  had  stopped,  but  she  had  some  way 
on  her.  I  will  not  swear  ttiat  sbe  was  moving  at  all  hj  the  ground.  She 
must  hare  bad  some  way  on.  If  sbe  had  not  I  don't  suppose  Sbe  would 
have  hit  us.   We  were  moving." 

Much  of  this  does  not  speak  ot  fact,  but  of  inferences.  The  de- 
fendant did  not  call  witnesses. 

On  the  plaintiff's  case,  I  am  of  opinion  that,  after  stopping  and 
backing,  the  steamboat  was  not  moving  immediately  before  the 
ecdlision.  If  this  be  not  correct,  then  another  fact  that  appeared 
in  plaintifTs  case  must  be  considered.  If  the  steamboat  had  been 
a  few  feet  farther  away  from  the  tug,  no  collision  would  have  taken 
place.  Now,  there  was  not  proof  tlmt  the  use  of  ordinary  diligence 
in  selecting  the  point  of  stopping  the  engines  of  the  steamboat 
would  have  resulted  in  the  steamboat's  coming  to  rest  short  of  the 
few  feet  that  have  been  attested.  There  may  have  been  no  want 
of  ordinary  judgment  It  was  not  proved  that,  under  ths  circum- 
stances, ttie  pilot  of  the  steamboat  did  not  use  the  ordinary 
skiU.  One  of  these  circumtances  was  that  the  tug  was  moving  at 
the  usual  rate.  This  might  have  caused,  without  negligence,  a 
mistake  of  a  few  feet  It  must  be  kept  in  mind  tliat  the  fact  of  the 
collision,  by  and  of  itself  does  not  prove  that  defendant  was  neg- 
ligent 

The  result  being  that  the  plaintiff  did  not  show  negligence  on  the 
part  of  the  defendant,  it  Is  unnecessary  to  examine  the  other  ques- 
tions in  the  case,  as  to  whether  the  tugboat  was  negligent,  and, 
if  it  was,  as  to  whether  that  would  prevent  a  cause  of  action  in  the 
plaintiff  because  he  was  one  of  the  crew.  Plaintiff's  exceptions 
overmled,  and  judgment  ordered  for  the  d^endant  with  costa  All 
concur. 


(8  Mlsa  Bep.  428.) 

FEiAin>BBAn  T.  ELBWORTH. 
OBnpolor  Gonrt  of  New  Tork  Oltj,  General  Tom.   Mar  T.  1804.) 

'FsiAIi — DiRKCTlON  OF  VSRDICT  SUBJKCT  TO  OPINIOH  OF  CkJORT. 

A  direction  of  a  verdict  subject  to  the  opinion  of  the  court  at  general 
term  la  improper,  and  conatitutes  a  mistrial,  where  there  are  exceptions 
on  rtther  aide  to  the  admission  or  reJecti(Hi  of  evidnice; 
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Action  by  Fnmk  FlandKaii  against  PUlip  Elvworth.  A  jadf 
tnent  was  directed  in  favor  of  plaintiff,  subject  to  tbe  oplni<m  c 
the  court  at  general  term,  and  pLaintifl  now  moves  for  a  jnci^ma] 
on  the  verdict.  Denied. 

Argued  before  BEDOWIGK,  a  J.,  and  FBBEDUAN  and  Mi 
ADAM,  JJ. 

Mooney  ft  Shipman,  for  plaintiff. 
Turner,  IfcClure  ft  Bcdston,  fbr  defendant 

FBEEDHAN,  J.  At  the  trial  a  verdict  was  directed  in  favor  c 
the  plaintiff,  subject  to  the  opinion  of  the  court  at  general  tern 
fiuch  a  direction  is  proper  only  where,  upon  the  trial,  an  uncontn 
verted  state  of  facts  is  presented,  involving  only  qnestions  of  lav 
^d  there  are  no  exceptions  on  eitiier  side  to  tiie  reception  or  r< 
Jection  of  evidence.  If  there  are  exceptions,  and  the  unsuccessfi 
party  desires  to  move  upon  them  for  a  new  trial,  at  the  genen 
term  in  the  first  instance,  he  must  apply  for  and  obtain  from  th 
trial  judge  an  order  that  such  motion  upon  said  exceptions  be  hear 
in  the  first  instance  at  general  term,  and  that  the  entry  of  judgmer 
be  suspended  until  the  decision  of  the  general  term.  A  eonfoundin 
of  the  two  remedies  was  alwaj^  held  to  be  a  mistrial,  and  groan 
for  a  new  triaL  It  was  so  before  the  Code  of  Civil  Procedure  (Mi 
son  V.  Breslin,  32  N.  T.  Buper.  Ot  386);  and  the  said  Code  hi 
not  changed  the  practice  (Westervelt  v.  Westervelt,  46  N.  Y.  Supei 
■Gt  298).  The  two  cases  cited  contain  such  a  full  discussion  ot  thi 
subject  that  a  bare  reference  to  them  Is  sufficient  for  present  pui 
poses. 

The  case  before  us  contains  exceptions  by  both  parties  to  th 
admission  of  evidence,  and  exceptions  by  the  defendant  to  the  di 
ttials  of  two  separate  motions  for  a  dismissal  of  the  ccnnplaint,  to  th 
refusal  to  direct  a  verdict  for  the  defendant,  and  to  the  direction  < 
■a  verdict  in  plainliff's  favor.  Under  these  circumstance^  the  dim 
tion  of  a  verdict  subject  to  the  opinion  of  the  court  at  general  ten 
was  a  mistrial.  The  verdict  should  be  set  aside,  and  a  new  trii 
ordered,  with  costs  to  the  party  finally  prevailing  in  the  action,  ui 
less  the  parties  have  the  record  corrected  1^  striking  from  th 
case  all  the  exceptions.  If  such  correction  be  made,  the  cans 
may  be  noticed  upon  the  record  as  corrected  for  argument  at  til 
next  general  term, 

-Ifl  MliC.  Rep.  400.) 

PLATT  T.  MAYOR,  ETC.,  OF  OTTT  OF  NEW  YORK. 

(Superior  Court  of  New  York  Glty.  Gkneral  Term.    t£aj  7,  ISM.) 

HuNioiFAL  Corporations — Parks — Nkoligent  Constrdctioit  or  Pkhcb. 

It  Is  not  negligence  to  oons tract  a  fence  separating  a  bridle  patb  from 
foot  patb  Id  a  park;  and  a  horseman  who  goes  on  the  foot  path  at  nlgli 
and  Is  Injured  by  hU  borae  falling  over  sodi  fmce,  cannot  recover. 

Appeal  from  jury  tenn. 

Action  by  John  Cheney  Flatt  against  the  mayor,  aldermen,  an 
commonalty  of  the  city  of  New  Yoric  for  personal  Injariea.  Froi 
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a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  trom  an 
order  denying  a  motion  for  a  new  trial,  defendants  appeal  Be- 
versed. 

Argned  before  FBBEDMAN  and  McABAM,  JJ. 

W.  H.  Clark,  for  appellants. 
Theall  &  Beam,  for  reepondent. 

FBEEDMAN,  J.  The  action  waB  brought  to  recover  damages  for  ^ 
a  personal  injury.  On  July  24,  1890,  the  plaintiff  rode  on  horse- 
back up  Riverside  drive,  to  dine  with  some  friends  at  Audubon 
Park,  where  he  safely  arrived.  After  dinner  the  plaintiff  left 
Audubon  Park  at  about  half-past  9  o'clock,  rode  down  to  Clare- 
mont,  and  from  that  point  attempted -to  ride  home  by  way  of 
a  bridle  path  on  Riverside  drive.  At  the  trial  the  plaintiff  claimed 
that  at  (^aremont  there  were  two  bridle  paths;  that  he  took  the  one 
on  his  right  hand,  as  he  was  going;  that  after  riding  upon  it  for 
some  distance  on  a  stiff  trot,  the  n^ht  being  dark,  he  struck  some- 
thing between  103d  and  104th  streets  which  caused  him  and  his 
horse  to  fall;  that  by  reason  thereof  he  sustained  personal  in- 
jury; and  that  what  he  collided  with  was  a  wire  fence,  which  had 
no  light  upon  it  or  near  it,  and  which  was  stretched  clear  across 
the  bridle  path,  upon  which  he  was  riding  quite  fast  The  de- 
fendant, however,  by  a  clear  preponderance  of  evidence,  estaUished 
the  following  facts,  vl&:  The  plaintiff  did  not  ride  upon  the  bridle 
path,  but  n|K>n  a  path  or  walk  reserved  for  pedestrians,  which  ran 
parallel  wiih.  the  bridle  patit,  and  between  it  and  a  heavy  stone 
wall  on  the  river  side.  There  was  no  fence  across  the  bridle  path, 
at  any  point.  There  was  a  wire  fence  about  3  feet  6  inches  high, 
running  along  the  westerly  side  of  the  bridle  path  from  104th  street 
to  96th  street,  and  constituting  a  boundary  or  division  fence  be- 
tween the  bridle  path  and  the  pedestrian  walk.  From  104th  street 
north  to  12lBt  street,  the  boundary  between  the  bridle  path  and  the 
walk  was  defined  by  a  paved  gutter,  and  a  blnestone  curb  six  inches 
high.  No  rider  conld  get  upon  the  walk  without  crossing  the  gut^ 
ter  and  curl^  both.  Formerly,  there  was  no  bridle  path  at  sJl  be- 
tween 104th  and  96th  streets.  The  fence  was  erected  for  the  pur- 
pose of  extending  the  bridle  path  south  from  104th  street  The 
walk  having  been  considered  unreasonably  wide  for  the  demands 
0t  pedestrians,  and  there  being  a  public  demand  for  increased 
bridle-path  faciliti^  the  walk  was  divided  by  the  department  of 
public  parks  having  jurisdiction  in  the  premises  into  two  parts, 
with  a  well-defined  boundary  between  them,  so  as  to  afford,  between 
104th  and  96th  streets  both  a  walk  for  pedestrians  and  a  bridle 
path  f^  equestrians;  and  In  this  way  the  bridle  path  which  had 
existed  from  Claremont  to  104th  street  was  continued  south  to 
96th  street  In  addition  to  the  fence,  the  gutter,  and  the  curb 
spoken  of,  there  were  some  guideposts  indicating  the  path  set  apart 
for  visitors  on  horseback,  one  of  which  the  plaintiff  saw  on  his  ride 
ap,  and  near  to  the  place  of  the  accident,  namely,  at  both  comers 
ot  104th  street;  and  between  103d  and  104ttL  streets  there  were 
v.28N.Y.8.no.7^3 
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street  lamps,  which,  from  their  position,  mast  have  thrown  bo 
light  on  some  parts  of  the  fence.  Indeed,  the  fact  that  at  no  po 
was  there  a  fence  across  the  bridle  path  was  so  clearly  establiid 
that  the  learned  trial  judge  t^t  bound  to  instmct  ths  jury  o 
ceming  it  as  follows,  riz.: 

"Tbere  was  no  fence  across  this  bridle  path.  The  fence  tiiat  was  there  ^ 
a  fence  that  passed  along  the  extreme  west  of  the  brtdle  path,  and  was 
tween  it  (the  bridle  patli)  and  the  path  for  pedestrians  only.  So  that 
words  of  his  [meaning  plaintiff's]  statement  must  be  modified  so  as  to  c 
aider  that  what  he  came  against  was  a  fence  of  the  road.  In  a  propo-  eei 
that  went  along  it" 

Where,  then,  was  there  any  proof  of  defendants'  negligeni 
There  was  nothing  out  of  repair.  There  was  no  negligence  in  1 
construction  of  the  fence.  *  There  was  no  obstruction  in  the  bri( 
path.  As  the  fence  ran  only  along  the  side  of  the  bridle  path,  t 
defendants  were  under  no  duty  to  place  lamps  or  lanterns  upon 
There  is  no  absolute  obligation  on  the  part  of  the  city  to  light 
Btreeta  The  mere  existence  of  the  fence  gave  no  cause  of  acti< 
BlTerside  park,  including  the  drive  and  the  paths  in  questiAu,  v 
eatablished  in  pursuance  of  the  authorily  conferred  by  chapter  4 
of  the  Laws  of  1885;  and  the  department  of  public  parta  has, 
law,  the  control  and  management  of  it.  It  was  shown  that  the  fei 
was  erected  pursuant  to  an  order  issued  by  the  president  of  \ 
department  of  public  parks  to  the  superintendent  of  parks.  F 
sumably,  the  president  acted  pnrsnant  to  authority  conferred  uj 
him  by  the  %oard  of  commissioners  of  public  parks.  If  there  ^ 
any  question  about  i^  the  evidence  which  was  offered  by  th€^  < 
fendanti  upon  this  point  should  have  been  received,  and  it  waa  en 
to  exclude  it  If  there  was  no  record  evidence  of  it,  parol  evidei 
was  admissible.  Parol  evidence  is  always  admissible  to  show  f& 
omitted  from  the  record,  unless  the  law  expressly  and  Imperativ 
requires  all  matters  to  be  of  record,  and  makes  the  record  the  oi 
evidence.  Dill.  Mun.  Corp.  {2d  Ed.)  §§  237,  238;  Id.  (4th  Ed.)  §§  3 
301.  The  case  at  bar  is  tiierefore  analogous  to  the  cases  where  p 
pie  have  been  injured  by  driving  against  water  hydrants,  tre 
hitching  posts,  telegraph  poles,  awning  posts,  or  stepping-stoi 
situated  on  the  sidewalk  immediately  adjoining  the  driveway, 
this  class  of  cases,  it  has  been  invariably  held  that  there  was 
liability  on  the  part  of  the  municipality.  Ring  v.  City  of  Coho 
77  N.  y.  83;  Dubois  v.  City  of  Kingston,  102  N.  T.  219,  6  N.  E.  2' 
Macomber  v.  Tannton,  100  Mass.  255;  Gushing  v.  Boston,  128  Ma 
330;  Arey  v.  City  of  Newton,  148  Mass.  598,  20  N.  E,  327;  City 
Wellington  v.  Gregson,  31  Kan.  99,  1  Pac.  263.  It  is  a  famil: 
rule  that  the  question  as  to  how  much  of  a  street  shall  be  set  a^ 
for  the  drivewi^,  and  how  much  for  the  sidewalk,  trees,  gutter,  ei 
is,  in  the  absence  of  a  controlling  statutory  provision,  matter 
municipal  discretion;  and  I  cannot  find  that  any  one  has  ever  qn 
tioned  the  right  of  a  municipality  to  separate  its  walks  and  drii 
by  fences.  The  exercise  of  this  discretion  is  in  the  nature  of  a  ju 
oial  act;  and  for  this  reason  it  is  flrmly  establidied  that  a  muni 
pal  corporation  is  exempt  from  all  liability  for  the  manner 
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which,  its  offlcere,  in  good  faith,  and  within  the  scope  of  their  re- 
spective powers,  exercise  snch  discretion.  Mills  t.  City  of  Brooklyn, 
32  N.  Y.  41)5;  Lynch  v.  Mayor,  etc^  76  N.  T.  60;  Monk  v.  Town  of 
Xew  Utrech^  104  N.  T.  552,  11  N.  E.  268;  Paine  v.  Trustees,  etc., 
116  N.  Y.  224,  22  N.  E.  405.  A  municipal  corporation  does  not  in- 
sure the  citizen  against  danger  from  works  of  its  construction.  Its 
obligation  and  duty  in  such  respect  are  measured  by  the  exercise 
of  reasonable  care  and  diligence.  liability  can  only  be  predicated 
upon  its  neglect  or  misconduct  Jenney  r.  City  of  Brooklyn,  120 
K.  Y.  167,  24  N.  E.  274.  The  construction  of  the  fence  in  question, 
80  far  from  having  been  a  negligent  act,  was  a  precautionary  meas- 
ure to  prevent  equestrians  from  getting  upon  the  walk  reserved  for 
pedestrians,  and  injuring  the  latter;  and  its  construction  near  the 
place  of  the  accident  may  be  even,  deemed  to  have  been  a  prudent 
act,  because,  at  and  near  that  point,  there  was  a  slight  curve  in  the 
bridle  path,  corresponding  with  a  similar  curve  in  the  driveway  at 
that  point,  and  because,  &om  that  point  south,  the  pedestrian  walk, 
owing  to  the  construction  of  the  bridle  path  out  of  it,  was  quite  nar- 
row. For  the  reasons  stated  the  construction  and  maintenance  of 
the  fence  in  the  manner  described  do  not  sustain  plaintifFs  alleged 
cause  of  action. 

The  only  point  remaining  to  be  considered,  therefore,  is  whether, 
in  view  of  the  existence  of  the  fence;  the  department  of  public  parks 
should  or  should  not  have  efficiently  guarded  the  entrance  to  the 
pedestrian  walk  at  Qaremont,  where  the  plaintifF  claims  he  got  upon 
it.  If  this  iuTolved  a  mere  error  of  discretion,  the  defendants  are 
not  liable,  within  the  authorities  already  cited.  To  have  barricaded 
such  entrance  so  as  to  make  it  impossible  for  a  man  on  horseback 
to  get  upon  the  walk  would  have  deprived  pedestrians  of  the  use 
of  the  walk.  The  ground  of  the  pedestrian  walk  was  made  hard 
by  rolling,  while  the  bridle  path  was  a  soft  road.  There  were 
benches  at  intervals  along  the  walk.  There  were  some  signs  up 
faidicating  the  particular  use  to  be  made  of  each  path.  There  was 
a  well-deftned  and  substantial  boundary  betwe^  the  two,  as  al- 
ready described.  The  whole  arrangement  was  such  that  the  de- 
partment of  public  parks  might  well  have  considered  that  both 
paths  were  reasonably  safe  for  all  travelers  using  ordinary  care 
and  caution,  whether  traveling  by  day  or  by  night.  Indeed,  It  is 
incredible  that  an  accident  such  as  befel  the  plaintiff  could  happen 
in  the  daytime  to  a  rider  using  ordinaiy  care  and  caution.  In  this 
respect  the  present  case  differs  materially  from  Fisher  v.  Village 
of  Cambridge,  133  K.  Y.  527,  30  N.  E.  663,  in  which  there  was  actual 
negligence  in  the  construction  of  the  bridge;  and  a  notorious  public 
use  ot  the  bridge  to  the  knowledge  of  the  plaintiff,  for  certain  pnr> 
poses,  by  which,  together  with  other  appearances,  the  plaintiff  was 
misled,  in  broad  daylight,  because  he  did  not  know  that,  as  matter 
of  fact,  the  bridge  had  been  built  for  purposes  other  than  those 
for  which  it  was  permitted  to  be  used.  In  the  case  at  bar  the  plain- 
tiff was  acquainted  with  the  general  arrangCTients  of  the  lorality, 
for  he  had  ridden  there  on  prior  occarions,  and  he  admitted  that 
he  knew  that  there  was  a  pedestrian  walk  between  the  bridle  path 
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and  the  rirer  side.  This  being  w>,  and  it  having  been  fully  eeta 
Ushed  that  there  ner^  was  more  than  one  bridle  path  at  any  poi 
in  that  locality,  I  cannot  conceive  how,  in  the  exercise  of  ordina 
care  and  caution,  it  was  possible  for  the  plaintiff  to  get  upon  t 
pedestrian  walk,  over  a,  curbstone  six  inches  high,  in  the  belief  tb 
it  was  the  bridle  path,  which  he  must  have  known  was  not  sfa 
off  by  any  such,  or  any  other,  obstruction,  and  when  there  was 
other  path  or  walk  left  between  him  and  the  heavy  stone  wall  c< 
stitnting  the  westerly  boundary  of  the  pedestrian  walk,  and  th 
to  proceed  upon  the  said  walk  for  about  a  mile  without  notici 
the  stone  wall,  or  the  hardness  of  the  road,  or  the  benches  up 
it,  or  any  of  the  other  appearances  which,  it  seems,  should  ha 
indicated  to  him  that  he  was  not  on  the  bridle  path.  The  learn 
counsel  for  the  plaintiff,  in  hia  brief,  laid  stress  upon  some  tee 
mony  given  by  the  plaintiff  to  the  effect  that  some  time  after  t 
accident  the  plaintiff  examined  the  walk  on  which  he  had  be 
injured,  and  then,  discovered  the  footprints  of  a  horse  upon  it,  a 
upon  this  testimony  claimed  that  it  was  evidence  tending  to  ahi 
that  the  defendants  had  permitted  the  said  walk  to  be  naed 
equeatrianB.  The  defendants  folly  explained  how  such  fbotprin 
If  they  were  the  footprints  of  a  horse  other  than  the  one  ridd 
by  the  plaintiff,  in  all  probability  got  there,  and  convlncins 
showed  that  such  walk  had  never  been  permitted  to  be  nsed 
equestrians.  Moreover,  the  plaintiff  himself  did  not  claim  at  t 
trial  that  on  the  evening  of  tJtie  accident  he  had  been  misled 
noticing  the  footprints  of  a  horse  upon  the  said  walk;  and,  frc 
the  whole  case,  it  is  perfectly  clear  that  a  rider  who  proceeded 
the  i^intifl  did,  without  noticing  the  curbstone  over  which  I 
horse  masjt  hare  stepped,  and  without  Heeing  the  heavy  stone  wi 
on  his  right,  or  the  paved  gutter  and  curb  <m  his  left,  or  the  heaeh 
in  his  path,  would  not  have  noticed  the  footprints  of  a  horse,  If  aj 
had  been  there.  It  is  not  necessary,  however,  to  tonsider  t 
alleged  contributory  negligence  of  the  plaintiff,  which  the  defen 
ants  contend  was  established.  It  is  sufficient  for  present  purpos 
to  hold  that,  upon  the  whole  case,  It  was  shown,  by  a  great  pi 
ponderance  of  evidence,  that  there  was  no  actionable  n^Ugen 
on  the  part  ot  the  defendants,  and  that  for  this  reason  the  defes 
anta  were  entitled  to  a  dismiasal  of  the  complaint  upon  the  meri 
or  the  direction  of  a  verdict  in  their  favor.  The  judgment  ai 
order  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  t 
appellants,  to  abide  the  event 


(8  Misc.  Bep.  438.) 

HZO0IN8  T.  WBSTERN  tJNTON  TEL.  C50. 

(Supwlor  Oonrt  of  New  York  (Mty,  Oraeral  T»m.   Uay  7, 1894.) 

Master  and  Servant— When  Relation  Exibtb. 

Where  the  owner  of  a  balldlng,  at  the  request  of  the  contracts  who  n 
at  wotk  tbfreon,  furnished  a  man  to  mn  the  derator  tor  the  use  ot  \ 
ooatractor,  the  elevator  man  Is  still  the  servaat  ot  the  owner,  and  he 
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therefore  Uable  for  In^nrica  to  a  Mrraiit  of  tiw  contractor  caused  Iqr  the 
n^^lgence  of  ttae  elevator  man. 

Action  by  Peter  EUggins  against  the  WeBtem  Union  Telegraph 
Company  for  personal  Injuries.  The  verdict  was  directed  in  favor 
of  defendant,  and  plaintiff  moves  for  a  new  trial  on  eiceptions  or- 
dered to  be  heard  in  the  first  instance  at  general  term.  Granted. 

Argued  befbre  SEDGWICK,  C.  J.,  and  Mc  ADAM,  J. 

Troax  &  Crandall,  for  plaintiff. 
J.  F.  Miller,  for  defendant 

McADAM,  J.  The  plaintiff  was  In  the  employ  of  James  B.  Smith, 
who  contracted  with  the  defendant  to  restore  the  upper  portion  of 
its  building  at  Ka  196  Broadway,  this  city,  which  had  been  de- 
stroyed by  fire.  ,  Smith  did  the  carpenter,  mason,  and  plumbing 
work  on  the  upper  stories,  employing  the  workmen  and  famishiDg 
the  materials.  He  Also  put  In  the  Aerators,  which  had  been  con* 
tracted  for  the  building  by  the  Crane  Elevator  Company.  The 
plaintiff,  an  employe  of  Smith,  was  pointing  up  the  elevator  shaft 
when  the  accident  occurred.  He  was  standing  on  the  top  of  the 
elevator,  using  it  as  a  scaffold.  While  doing  work,  Smith  frequently 
called  on  the  defendant  to  furnish  a  man  to  run  the  elevator,  and 
the  defendant  generally  furnished  one  on  application.  On  the  oc- 
casicni  in  question,  the  foreman  of  Mr.  Smith  called  upon  the  de- 
fendant, and  Mr.  dark,  its  chief  engineer,  delegated  one  Algar  as 
conductor,  to  take  charge  of  the  elevator,  and  move  It  up  or  down, 
as  the  work  progressed.  It  required  skill  to  run  the  elevator,  and 
the  defendant  presumably  selected  Algar  on  account  of  his  sup- 
posed competency.  No  one  interfered  with  his  management  of  the 
elevator,  though  he  was  subject  to  the  orders  of  ^ith  and  the 
plaintiff  as  to  when  he  should  raise  or  lower  the  machine;  but  in 
no  other  regard  was  he  controlled  by  them.  It  certainly  cannot  be 
truly  aaid  that  a  passei^r  directing  an  elevator  conductw  to  stop 
at  a  particular  floor  or  part  of  a  buUding  assume  any  control  over 
the  elevator,  or  in  any  manner  or  to  any  extent  makes  tbe  conductor 
his  servant;  and  this,  in  suttstance,  may  be  likened  to  the  direc- 
tioi^  given  by  the  plaintiff.  They  were  of  that  tenor,  and  no 
other.  To  hold  the  elevator  steady  it  was  necessary  to  bring  the 
lever  to  the  center,  and  put  it  in  IJie  catch.  To  move  the  elevator 
up  or  down,  the  lever  was  moved  one  way  or  the  other,  according 
to  the  direction  which  the  elevator  was  required  to  go.  The  con- 
ductor £d  not  on  this  occarion  put  the  lever  In  the  catch.  He  was 
sitting  in  his  chair,  readii^  a  newspaper,  and  had  not  his  hand  upon 
the  lever.  The  elevator  naturally  started  up.  Plaintiff  fell  over, 
with  his  head  under  the  door,  receiving  the  serioas  injuries  com- 
plained of;  and  the  action  is  brought  to  recover  compensation  for 
the  wrong. 

The  defendant  had  nothing  to  do  with  the  work  which  plaintiff 
was  engaged  upon,  fnrUier  tlmu  being  interested  in  its  speedy  com- 
pletion. Nor  was  the  defendant  under  any  contractual  obligation 
to  tniniah  &  person  to  manage  or  nut  the  elevator;  yet  it  chose  (as 
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it  lawiFuUf  might)  to  do  bo.  The  theory  upon  which  the  leam< 
judge  below  directed  a  verdict  in  favor  of  the  defendant  was  tb 

Algar,  at  the  time  the  plaintiff  was  injured,  was  not  acting  as  tJ 
aerrant  of  the  d^endant,  either  in  its  business  or  under  its  directiii 
or  control,  but  was  the  servant  of  Smith,  the  contractor.  If  tt 
be  the  only  deduction  to  be  drawn  from  the  facts,  the  directii 
was  certainly  right  as  one  of  law.  Do  the  facts  necessarily  lead 
the  conclusion  stated?  In  passing,  it  may  be  said  that  the  speci 
rule  relating  to  Independent  contractors  has  no  application  to  tl 
case,  as  developed  by  the  evidence,  which  requires  the  ground 
liability  to  be  placed  upon  a  different  principle.  It  may  be  « 
Bumed  that  the  only  theory  upon  which  tiie  defendant  can  be  he 
answerable  for  Algar's  negligence  is  on  the  principle  of  responde. 
superior;  and,  in  order  to  make  that  applicable,  it  must  affirm 
tively  appear  that  he  was  at  the  time  acting  as  its  servant,  doii 
its  business,  subject  to  its  orders  and  directions.  The  relati( 
of  master  and  servant  exists  where  one  is  bound  to  render  tl 
service,  and  the  other  to  pay  the  stipulated  consideration.  D 
Algar,  at  the  time,  bear  tliis  relation  to  the  defendant?  or  was  1 
pro  hac  vice  the  servant  of  Smith,  the  contractor?  The  qnestioi 
put  must  be  subjected  to  the  tests  by  which  such  rdation  is  d 
termined. 

First.  It  has  been  judicially  said  that  **he  who  had  selected  hi 
as  his  servant,  from  the  knowledge  of,  or  belief  in,  his  skUl  ai 
care,  and  who  could  remove  him  for  misconduct,  and  whose  orde 
he  was  bound  to  receive  and  obey,  stood  in  the  relation  of  mast* 
to  the  person  doing  the  act  complained  of."  Quarman  v.  Bume1 
6  Mees.  &  W.  600;  Blake  v.  Ferris,  5  N*  Y.  48;  Michael  v.  Stanto 
3  Hun,  462;  Gerlach  v.  Edelmeyer,  47  N.  Y.  Super.  Ot  292,  affirmi 
88  N.  Y.  645;  Annett  v.  Foster,  1  Daly,  at  page  507;  Butier 
Townsend,  126  N.  Y.  105,  26  N.  E.  1017;  Broom,  Leg.  Max.  66 
Story,  Ag.  §  453b. 

Second.  Another  Inquiry  is  whether  at  the  time  the  person  wl 
did  the  wrong  was  in  charge  of  the  defendant's  property  by  its  s 
sent  and  authority,  and  whether  the  injiHy  was  done  while  rendc 
ing  obedience  to  his  employer's  will.  Gosgrove  v.  Ogden,  49  K. ' 
266. 

Third.  The  master  has  a  general  authority  and  personal  conti 

over  the  one  who  stands  to  him  in  the  relation  of  servant  In  fat 
he  has  a  property  in  the  service  of  those  whom  he  thus  emplo;; 
acqtiiied  by  the  contract  of  hiring.  The  master  may  maintain  i 
action  for  loss  of  service  against  one  who  wrongfully  imprisons  t' 
person  employed  by  him  (Woodward  v.  Washburn,  3  Denio,  36 
Lawyer  v.  Fritcher,  130  N.  Y.  239,  29  N.  E.  267),  or  who  wrongful 
entices  the  servant  away  (Wood,  Mast  &  &  §§  230,  239).  If  Alg 
had  been  imprisoned  or  enticed  while  in  chai^  of  the  levator,  t 
right  of  action  for  the  wrong  would  in  ^ther  case  have  belong 
to  the  defendant,  and  not  to  SmitlL  Tested  in  tliis  manner, 
would  seem  reasonably  clear  that  Algar  was  at  the  time  the  sei 
ant  of  the  defendant,  and  tliat  it  was  his  master,  and  not  Smil 
Smith  did  not  employ  him  or  pay  him.  He  had  no  power  to  cc 
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trol  him  or  discharge  him;  wu  not  answerable  for  his  akiU  as  an 
elevator  conductor,  nor  responsible  for  his  incompetency,  because 
he  did  not  select  him,  and,  for  all  that  appears,  never  saw  him. 
If  the  defendant  had  contracted  the  services  of  Algar  as  an  elevator 
conductor  to  Smith  for  a  compensation,  it  would  have  been  liable 
for  his  competency,  and  the  proper  discharge  of  his  duties;  and 
it  can  make  no  substantial  difference  in  this  case  that  bis  aid  was 
given  by  the  defendant  gratuitously.  It  has  been  held  that  if  A., 
a  livery  stable  ke^er,  furnishes  a  horse  and  driver  to  B.,  a  cus- 
tomer, to  be  used  in  driving  B.  about  in  his  own  carriage,  the  driver, 
while  BO  employed,  will  be  deemed  the  servant  of  and  not  of  B. 
(SammoU  v.  Wright,  5  Esp.  2G3),  and  it  makes  no  difference  that 
the  arrangement  is  a  continuing  one;  that  the  same  driver  is 
always  sent;  that  he  wears  a  livery  furnished  by  B.,  designed  to 
make  the  public  believe  he  is  B.'s  coachman;  and  that  he  receives 
gratuities  from  B.  (Quarman  v,  Burnett,  6  Mees.  &  W.  499);  the 
person  sdecting,  retainix^,  and  dominating  the  conduct  of  the  serv- 
ant being,  as  a  nde,  regarded  In  law  the  r^  true,  and  respon- 
sible master,  as^to  third  persons  injured  by  the  servant^s  miscon- 
duct It  is  seldom,  if  ever,  otherwise.  A.  hired  a  team,  wagon, 
and  teamster  of  B.  While  nsed  ia  AJb  business,  the  harness  being 
out  of  order,  it  ran  against  G.'s  horse  and  killed  it.  C.  sued  B.  for 
damages.  Held,  that  the  teamster  was  the  servant  of  B.,  the 
bailor,  and  not  of  the  bailee,  and  that  B.  was  answerable.  Crockett 
V.  Calvert,- 8  Ind.  127;  Quinn  v.  Construction  Co.,  46  Fed.  506. 
The  same  rule  would  apply  to  a  man  who  hires  a  carriage  and 
horses  to  travel  on  a  journey.  The  carriage  and  horses  are  em- 
ployed for  the  benefit  or  plecu^ure  of  the  traveler,  and  yet  the  law 
has  never  considered  the  traveler  liable,  but  the  owner  only,  for 
the  negligence  of  the  driver.  Stoiy,  Ag.  §  453a;  Bichardson  v. 
Van  Ness,  53  Hun,  267,  6  N.  Y.  Supp.  61&  In  Jones  v.  Mayor,  etc., 
14  Q.  B.  Div.  890,  one  Dean  had  contracted  with  the  defendants 
to  fnmiah  a  horse  and  driver  to  draw  a  watering  cart  belonging 
to  the  defendants,  under  the  supervision  of  inspectors  employed 
by  defendants,  whose  duty  it  was  to  direct  tbe  drivers  of  the  water* 
ing  carts  when  and  where  to  water  the  streets.  As  their  order 
was  necessary  for  this  purpose,  the  inspectors  had  authority  and 
control  over  the  drivers  of  the  carts.  Tbs  i^aintlff's  carriage  was 
injured  through  the  negligence  of  the  driver  furnished  hy  Dean. 
Held,  that  the  plaintiff  could  not  recover  of  the  defendants.  In 
Weyant  v.  Railroad  Co.,  3  Dner,  360,  it  appeared  that  the  plaintiff 
had  been  thrown  out  of  his  wagon  by  a  collision  with  a  railroad 
car,  the  property  of  the  New  York  &  New  Haven  Railroad  Com- 
pany, but  which  was  drawn  by  horses  owned  by  the  New  York 
ft  Harlem  Bailroad  Company,  and  was  driven  by  a  driver  in  their 
employ.  The  court  held  that,  as  "the  Harlem  Bailroad  Company 
was  the  owner  of  the  horses  which  drew  the  car,  and  the  driver 
was  in  their  employ,  paid  by  them,  bound  to  receive  and  ob^  their 
ordera,  and  liable  to  be  dismissed  by  them  at  pleasure,"  that  c<Hn- 
panv  was  liable.  See,  also,  Schnlar  v.  Bailroad  Co.,  38  Barb.  663; 
Boniface  v.  Bdyea,  6  Abb.  Pr.  (N.  &)  259, 6  Bob.  (N.  Y.)  397, 36  How. 
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Pr.  467.  In  Pack  v.  MaTor,  etc.,  8  N.  T.  222,  the  contractor  engi 
to  conform  his  wwk  to  bucIl  further  directions  as  might  be  g 
by  the  defendants.  The  court  held  that  this  clause  did  not  clu 
the  relations  of  the  parties.  It  gave  the  corporation  power  to  di 
as  to  the  results  of  the  work,  but  without  control  over  the  contra 
or  his  workmen  as  to  the  manner  of  performing  It,  which  coi 
alone  famishes  ground  for  holding  the  master  liable  for  the 
of  the  servant  or  agent  In  Holmes  t.  Onion,  2  C  B.  (N.  S.) 
26  Law  J.  C.  P.  261,  the  defendant  engaged  the  services  of  I 
thatcher,  fbr  a  certain  period,  at  weekly  wag^  for  the  purpoi 
hiring  him  out  to  do  thatching  work  for  his  profit  S.  ha 
during  the  period  thatched  some  stalks  of  wheat  for  the  plaii 
for  which  work  the  defendant  claimed  and  received  payment,  1 
that  the  defendant  was  responsible  to  the  plaintiff  for  the  in 
to  the  wheat,  occasioned  by  the  negligent  manner  in  which  S, 
the  work.  A  case  calling  for  the  exposition  of  the  general  pi 
plea  applicable  Is  that  of  Bpronl  t.  Hemmingway,  14  Pick.  : 
which  it  appeared  that  a  brig,  which  was  towed  at  the  stem 
steamboat,  employed  in  the  business  of  towing  ressels  in  the  i 
Mississippi  below  New  Orleans,  was,  through  the  negligenc 
the  master  and  crew  of  the  steamboat,  over  whom  those  in  ch 
of  the  brig  had  no  control,  brought  into  collision  with  a  schc 
lying  at  anchor  in  the  river.  A  suit  was  brought  by  the  ow 
of  the  schooner  against  the  owners  of  the  brig  for  the  damages 
tained  by  tiie  collision,  and  the  question  was  whether  the  ow 
of  the  brig  were  liable  therefor.  It  was  held  that  they  were 
upon  the  ground  that  the  master  and  crew  of  the  steamboat 
not  the  servants  of  the  owner  of  the  brig,  were  not  appointe 
him,  did  not  receive  their  wages  or  salaries  from  him,  had  no  p 
to  order  or  control  them  in  their  movements,  and  had  no  con 
with  the  master  or  owner  of  the  steamboat,  but  only,  througl 
master,  with  the  ownere  of  the  steamboat  for  a  participatic 
the  power  of  the  steamboat,  derived  from  the  public  use  and 
{doyment  thereof  by  the  owners.  See,  also,  Fenton  v.  Packet 
8  AdoL  ft  K  8S6;  Dalyell  v.  Tyrer,  28  Law  J.  Q.  B.  62.  It 
said  that  the  case  most  nearly  resembling  the  one  cited  Is  th 
a  vessel  chartered,  where,  for  the  time  being,  the  whole  use 
benefit  of  the  ship  is  transferred  to  the  charterers,  but  the 
oers  are  appointed,  and  the  crew  engaged  and  sul^dsted,  bj 
owners;  in  which  case  it  was  held  that  the  owners,  and  noi 
charterers,  are  responsible  to  third  persons  for  any  damag< 
casloned  by  the  negligence  of  the  officers  and  crew.  Fletch 
Braddick,  2  Bos.  &  P.  (N.  S.)  182. 

Bo  through  the  books  will  be  found  reiterated,  as  the  doctrij 
which  the  liability  is  bottomed,  that  the  person  selecting  the 
ant,  and  reposing  confidence  by  putting  him  la  command  o 
vessel,  carriage,  or  elevator,  is  answerable  to  Ihlrd  persons  f< 
injuries  received  by  them  through  the  carelessness  of  the  ( 
appointed.  It  rests  also  on  the  power  which  the  master  has  a 
to  exercise,  and  which,  for  the  protection  of  third  persons,  '. 
bound  to  exercise,  over  the  acts  of  subordinates  who  stand  i: 
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place,  representing  Mm  In  the  performance  of  duties  which  he  has 
undertaken  shall  be  exercised  with  care  commensurate  with  the 
danger.  The  plaintiff  could  not  work  in  the  well  hole  while  Algar 
was  engaged  canning  paBsengers  for  the  defendant;  and  when  that 
traffic  ceased  on  this  particular  elevator  for  the  day  the  d^endant 
directed  Algar  to  use  it  to  aid  the  plaintiff  in  his  wo^ — an  tinder- 
taking  the  defendant  was  interested  in  having  completed  as  speedily 
as  possible^  In  furnishing  Algar,  the  defendant  did  not  sever  its  re- 
lation with  him,  for  he  was  directed  to  go  by  force  of  the  authorlly 
it  conferred.  It  did  not  transfer  him  to  a  new  master,  who  was 
thereafter  to  direct  him  in  the  manner  of  running  the  machine,  so 
as  to  divest  It  of  liability  for  its  mismanagement.  It  parted  with 
no  control  over  him.  He  was  merely  to  assist  the  plaintiff  up  and 
down,  as  the  exigenciee  of  the  work  required;  and  while  in  control^ 
managing. the  machine,  Algar  represented  ^e  defendant  his  em- 
I^oyer  and  master,  whom  he  was  serving,  and  no  one  else.  If  Smith 
had  for  his  own  purpose  borrowed  the  use  of  the  elevator,  and.had 
mn  it  with  a  conductor  of  his  own  selection,  a  different  question 
would  have  been  presented  (Herlihy  v.  Smith,  116  Mass.  265);  and 
so,  if  Algar  had,  for  Smith's  accommodation,  and  without  the  direc-* 
tion  of  the  defendant,  or  contrary  to  its  instructions,  operated  the 
machine.  Sheridan  v.  Charlick,  4  Daly,  338;  Wyllie  v.  Palmer,  137 
N.  Y.  248,  33  N.  E.  381.  Bnt  neither  of  these  contingencies  arose. 
Indeed,  Algar  was  in  the  act  of  carrying  out  his  master's  orders 
when  the  accident  occurred ;  not  only  within  the  scope  of  his  employ- 
ment, but  in  the  specific  performance  of  It 

The  application  of  the  rule  respondeat  superior  in  this  as  in 
other  cases  becomes  simple  enough  after  tt  has  once  been  deter- 
mined whose  servant  did  the  damage.  The  injuries  received  by 
the  plaintiff  were  the  sole  result  of  mismanaging  the  elevator  by 
omitting  to  put  the  lever  in  the  catch, — a  clear  act  of  negligent 
omission  of  tiie  servant,  not  caused  or  aided  by  anything  Smith  or 
the  plaintiff  said  or  did  or  omitted  to  say  or  do;  and  it  is  impossible, 
therefore,  to  Impute  to  either  of  them  the  doing  or  omitting  to  do 
anything  relating  to  or  connected  with  the  cause  of  the  accident 
Algar  was  in  command  of  the  elevator,  running  it  as  a  captain  or 
a  pilot  runs  a  boat,  and,  like  persons  thus  situated,  was  not  ex- 
pected to  take  instructions  as  to  safety,  management,  or  control 
from  Smith  or  any  one  else.  He  was  placed  in  command  by  the 
orders  of  the  defendant,  and  it  was  at  liberty  to  recall  him  at  pleas- 
ure if  it  felt  any  insecurity  from  his  control  Smith  could  not  have 
compelled  him  to  remain  if  the  defendant  had  seen  fit  to  call  him 
away.  The  plaintiff  had  the  right  to  rely  upon  Algar's  competency, 
for  he  knew  that  a  responsible  corporation  had  selected  him,  presum- 
ably with  care  commensurate  with  the  danger;  and  by  such  employ- 
ment  it  set  in  motion  that  which  lulled  others  into  a  sense  of  se- 
curity, and  produced  the  very  injury  sought  to  be  redressed,  and 
defendant  took  upon  itself  the  risk  of  all  the  consequences  which 
followed  the  wrongful  eucution  of  the  conductor's  duties.  It  is 
dementary  tliat  if  a  servant,  within  the  scope  of  the  confidence  re- 
posed in  him,  does  any  damage  to  a  stranger,  fhe  master  must. 
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agreeably  to  the  maxim,  "Qui  facit  per  aliam,  facit  per  Be/'  a 
ior  this  tfeglect  City  of  Buffalo  v.  HoUoway,  7  N.  Y.,  at 
496.  Algar  had  run  the  same  elevator  on  the  very  day  the  pL 
was  injured,  and  also  on  previous  days,  carrying  passengers  fi 
■defendant  to  different  parts  of  the  building;  which  shows,  by 
ence  at  least,  that  the  elevator  was  in  the  defendant's  posa 
and  control.  To  sustain  the  present  judgment  would  be,  in 
to  hold  as  matter  of  law  that  Algar  at  the  time  of  the  accidec 
the  servant  of  Smith,  the  contractor,  and  that  the  plaintiff 
seek  his  remedy  from  him.  There  can  be  but  one  responsili 
perior  for  the  same  subordinate  at  the  same  time.  Blake  y 
rig,  and  Michael  v.  Stanton,  supra.  If  different  inferences  ] 
be  drawn  from  the  facta,  that  leave  in  doubt  the  question 
whether  Algar  was  an  employe  of  the  defendant  or  of  Smith  : 
time,  then  the  trial  judge  should  have  subniitted  it  to  the  ju 
their  determination.  This  the  plaintiff's  attorney  reqtieste 
trial  judge  to  do,  but  the  request  was  denied.  We  do  not  sa; 
question  ought  to  have  been  sent  to  the  jury,  for  we  are  of  oj 
that  the  facta  stated  sufflclently  establish  as  matter  of  Ian 
the  relation  of  maater  and  servant  existed  between  Algar  ai 
defendant  at  the  time,  and  that  the  reaponsibility  for  hia  acta ; 
upon  it.  This  being  so,  it  waa  error  to  direct  a  verdict  in 
•of  the  defendant 

The  case  is  unaffected  by  the  doctrine  applicable  to  negligei 
a  fellow  workman,  for  there  was  no  common  employment 
plaintiff  being  engaged  in  a  separate  service  by  a  different 
ter.  Bvenson  v.  Steamship  Co.,  33  N.  Y.  Super.  Ct  277,  afl 
57  N.  Y.  108;  Abraham  v.  Reynolds,  5  Hurl.  &  N.  143;  Stor; 
§§  453-459.  Ko  privity  between  the  plaintiff  and  defendan 
necessary  in  or^r  to  enable  him  to  maintain  the  actioi 
Ooughtry  v.  Woolen  Co,  56  X.  Y.  124,  it  appeared  that  O.  &  1! 
tracted  with  defendant  to  put  a  cornice  on  its  mill,  any  scafft 
required  for  that  purpose  to  be  erected  free  of  cost  to  them. 
tifPs  intestate,  a  workman  in  the  employ  of  O.  &  M.,  while  en 
in  the  work,  was  killed  by  the  fall  of  a  scaffold  erected  by  defei 
and  on  which  he  was  at  work.  In  an  action  to  recover  dai 
plaintiff  was  nonsuited,  on  the  ground  that  the  defendant  ow 
duty  to  the  deceased,  as  he  was  not  in  ita  ^ploy.  Held, 
And  a  new  trial  was  awarded.  The  court  aald: 

"Being  conceded  to  be  ItB  own  stracture,  fnrniahed  hy  It  for  use.  tti 
of  due  diligence  arose,  not  merely  out  of  the  contract  to  furnish  It,  bn 
the  fact  that  the  defendant  did  actually  furnish  It  for  the  express  % 
of  enabling  and  Inducing  the  men  who  were  to  do  the  work  to  go  up 

The  piinciplea  decided  in  the  case  cited  are  peculiarly  appl 
here. 

The  question  whether  there  had  been  a  formal  acceptai 
the  elevator  by  the  defendant  from  the  Crane  Elevator  Comp 
of  no  consequence,  for  that  must  depend  upon  the  tenna  of  th 
tract  under  which  it  was  furnished.  As  to  third  persons,  ho^ 
the  defendant  became  liable  for  its  Management/*  from  the  t 
■aaaumed  control  and  applied  it  to  the  naea  and  purposes  for 
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it  waa  constructed,  there  being  no  allegation  or  proof  of  defect  in 
constmction.  For  tiLeae  reasons  th&  exceptions  must  be  sustained, 
and  the  plaiatiff's  motion  for  a  new  trial  granted,  with  costs  to  the 
plaintiff  to  abide  the  erent 


<S  Misc.  Bep.  467.) 

KLIPSTEIN  T.  NKW  TOBK  BL.  R.  00.  et  aL 

(Snperlor  Ooort  of  New  York  Glty»  General  Term.   Mi^  9»  1S84.) 

Jdbt  TbiaiADahaobb  fob  Operation  of  Elbtatbd  RaHiKoadw 

In  an  action  against  an  ^evated  railroad  company  for  an  lnJuDcti<m  and 
damageB,  plaintiff  la  not  entitled  to  a  Jury  trial  on  the  question  of  paat 
damages,  thongh  be  obtained  the  right  to  snch  damages  by  aasignmait. 

Appeal  from  special  term. 

Action  by  August  Klipstein  against  the  Kew  Tork  Elevated 
Railroad  Company  and  the  Manhattan  Bailw^  Company  for  an  in* 
Junction  and  damages.  From  an  order  denying  a  trial  by  jury,  de> 
fmdants  appeaL  Affirmed. 

Argued  before  BEDaWlGK,  O.  J.,  and  DUGBO  and  GILDEB- 
SLEBVE,  JJ. 

Davies  &  Bapallf^  for  appellants. 
John  E.  Parsons,  for  respondent 

DTTGRO,  J.  The  only  question  on  this  appeal  Is  whether  It 
was  error  to  refuse  a  jury  trial  of  the  question  of  past  damages, 
tbese  damages  having  been  obtained  by  the  plaintiff  through  as- 
signment The  principles  stated  in  the  cases  of  Shepard  v.  Bail- 
way  Co.,  117  N.  Y.  442, 23  N.  E.  30,  and  Hunter  t.  Same  (N.  Y,  App.) 
36  N.  E.  400,  when  applied  to  the  question,  neceasarilT  lead  to  an 
affirmance.   Ju^ment  affirmed,  with  costs. 


<8  Misc.  Bep.  449.) 

RIPI^  T.  8E00ND  AYB.  B.  00. 

(Baperlor  Ooort  of  New  YaA  Oity,  Genwal  Term.   Iby  7,  1891) 

Trial — Hkuaakb  of  Court — Failitrb  to  Calt.  Witness. 

The  court  may  properly  comment  on  the  failure  of  a  party  to  call  a 
witness  as  to  a  material  fact  which  was  peculiarly  within  the  knowledge 
of  the  witness. 

Appeal  from  jury  tenn. 

Action  by  Walter  B.  Bipley  against  the  Second  Arenne  Bailroad 
Company  for  personal  injuries.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  FBEEDMAN  and  UcADAM,  JJ. 

Merrill  &  Rogers,  for  appellant 

Iforse,  Koones  &  Findlay,  for  respondent 

McADAM,  J.  It  appears  that  on  September  3,  1891,  the  plain- 
tiff was  a  passenger  upon  one  of  the  defendant's  open  cars  on  a  trip 
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to  the  Fulton  fetry.  At  Beekman  street  he  told  the  conductor 
wanted  to  get  off  at  ihe  tevrj.  As  the  car  did  not  stop,  the  plain 
stood  up,  and,  while  in  the  act  of  hailing  the  conductor,  the  < 
fltaruck  the  curre  on  the  switch,  and  the  rapid  and  unexpected  twlflti 
motion  of  the  car  jostled  the  plaintiff  down  upon  the  step  runni 
along  the  side  of  the  car,  and  his  foot  was  crushed  by  the  huh 
a  truck  with  which  the  car  collided,  causing  the  injuries  complaii 
of.  The  plaintiff  occupied  Uie  rear  seat,  which  faced  the  end  of  1 
car;  and  the  conductor,  at  the  time  the  plaintiff  arose,  was  In  1 
front  part  of  the  car,  attending  to  the  indicator  dial,  so  that  1 
jriaintiff  could  not  attract  the  conductor's  attention,  except  by  ai 
ing  in  the  manner  he  did.  He  was  merely  exercising  a  lawful  ri^ 
and  apparently  guilty  of  no  negligence  whatever,  when  the  jolti 
of  the  car,  without  any  warning  to  him,  threw  him  off,  whereby 
suffered  injury,  etc.  The  questions  of  negligence  on  the  part  of  i 
defendant,  and  the  absence  of  contributory  negligence  on  the  p 
of  the  plaintiff,  were,  by  the  verdict  of  the  jury,  found,  npon  sa 
factory  evidence,  in  favor  of  the  plaintiff,  and  they  assessed 
damages  at  the  moderate  sum  of  f700. 

The  only  material  exceptions  urged  are:  (1)  The  court's  refu 
to  dismiss  the  complaint  (2)  Hiat  the  trial  jni^e  commented 
his  charge  on  the  failure  of  the  defendant  to  produce  as  witnes 
the  conductor  and  driver.  The  case  was  essentially  one  foi 
jaiy,  so  that  the  first  exception  is  without  merit  'Hie  second 
equally  without  force,  for  the  comment  was  proper.  It  was  a  m 
reference  to  a  circnmstance  true  in  point  of  fact,  and  made  in 
oordance  with  the  rule  that,  where  a  prima  facie  case  is  made  < 
by  a  plaintiff,  it  is  strengthened  by  the  failure  of  the  defendant 
produce  material  evidence  peculiarly  within  his  knowledge  and  c 
trol.  Smith  v.  Gunn  (Sup.)  12  N.  Y.  Supp.  808;  Gibson  v.  Ba 
98  N.  Y.  95;  People  v.  Briggs,  47  Hun,  266,  affirmed  114  N.  T. 
20  K.  E.  820.  For  these  reasons  the  judgment  and  order  must 
afSrmed,  with  costs. 


(8  Misc.  Sep.  445.) 

FOITLKB  T.  THALMESSmOBB. 

dBnptetae  Court  ct  New  Toik  Clt7.  Oeneral  Term.   Maf  T,  1894) 

Appeal— Weight  op  Evidence. 

A  verdict  will  not  be  disturbed  merely  because  appdlant's  wltneaaes  ) 
ntuDbcred  thoso  c^f  respcHideBta. 

Appeal  from  jury  term. 

Action  by  Theodore  B.  Foulke  against  Eugene  Thalmessin^ 
From  a  judgment  entered  on  a  verdict  in  favor  of  the  plaintiff,  s 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appei 
Affirmed. 

Argued  before  SEDGWICK,  a  J.,  and  FBEEDMAN  and  1 
ADAM,  JJ. 

I.  M.  IKttenhoefer,  for  appellant. 
C.  A.  Decker,  for  respondent 
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ADAM,  J.  The  plaintiff  Bued  to  recover  f 583.33  aa  a  balance 
in  a  contract  of  employment  commencing  Jane  16,  1S90,  and 
aning  until  January  1,  1891,  at  the  agreed  compensation  of 
9  per  year.  The  plaintiff  testified  to  the  contract  as  stated, 
;o  the  performance  of  the  required  services  under  it.  The  de- 
int,  on  the  other  hand,  denied  the  making  of  the  alleged  con- 

and  insisted  that  the  arrangement  made  with  the  plaintiff 
of  a  temporary  character,  looking  forward  to  the  formation 
safe-deposit  company,  in  which  he  expected  to  obtain  perma- 
employment  for  the  plaintiff  at  |2,000  per  year;  that  the  plain- 
rould  have  to  take  the  chances  of  success  in  the  matter;  that 
e  mean  time,  while  bis  services  continued,  he  would  pay  him 
f  his  own  pocket  at  the  rate  of  fl.OOO  per  annum;  and  that 
dd  the  plaintiff  under  this  arrangement  all  moneys  to  which 
ecame  entitled.  The  father  of  the  defendant  corroborated 
;heory  of  the  defense,  while  the  plaintiff  denied  that  any  such 
standing  as  that  insisted  upon  by  the  defendant  was  ever 
.  In  short,  there  was  a  direct  conflict  in  the  evidence  as 
^  facts.  These  were  submitted  to  the  jury,  who  found  in  favor 
2  plaintiff  for  the  amount  claimed.  No  motion  to  dismiss  was 

at  any  stage  of  the  case,  nor  was  any  request  made  to  direct 
diet  in  favor  of  either  side.  The  defendant  now  insists  that 
erdict  is  against  evidence,  and  relies  upon  Meddaugh  v.  Big- 

67  Barb.  106,  in  which  it  was  held  that: 

the  plalntlff*B  case  1b  not  free  from  donbt  on  his  own  testlmon;.  and 
Is  for  want  of  pre^ioDderance  of  proof,  when  considered  In  connectlim 
the  evidence  of  two  witnesses  on  the  part  of  the  defendant,  who  were 
rsaat  with  all  the  facts,  and  whose  testimony  In  denial  was  dear  and 
the  verdict  In  favor  of  plaintiff  Is  clearly  against  conscience,  and  the 
Is  justified  In  setting  it  aside  and  ordering  a  new  trial." 

that  case  the  verdict  had  been  set  aside  by  the  trial  judge,  and 
ippeal  considered  was  from  his  order.  Judge  Miller,  con- 
ig  in  the  above,  said: 

lependent  of  any  other  view  of  the  question,  I  think  the  judge  who 
the  esBse  and  heard  the  witnesses  testify  was  better  qoallfled  to  deter- 
wbether  the  jury  were  misled  than  any  other  tribunal;  and,  as  he  exer- 
Us  discretion  Judiciously  and  properly,  this  court  ought  not  to  Interfere" 

lere  a  motion  for  a  new  trial,  made  on  the  minutes  of  the  trial 
is  entertained  and  granted  by  him,  his  discretion,  if  not 
id,  \»,  tor  the  reaaon  stated  by  Judge  Miller,  entitled  to  great 
it,  and  generally  sustained.  Langlois  v.  Hayward  (Supw)  13 
.  Supp^  200;  GampaneUo  v.  Bailroad  Co.  (Super.  Ct  Buff.)  15 
Snpp.  670;  Barrett  v.  Bailroad  Co.,  *5  N.  Y.  628.  But  in  this 
the  trial  judge  draied  the  application  for  a  new  trial,  which 
in  effect  a  determination  by  him  that  the  verdict  was  satis- 
Eily  sustained  by  the  evidence,  for  which  reason  Meddaugh 
gdow,  supra,  is  inapplicable,  and  a  different  rule  applies, 
luestion  of  credibility  of  the  witnesses  is  always  for  the  Jury, 
•tomining  the  value  and  credibility  of  evidence,  witnenes  are 
!  weighed,  not  numbered;  and  the  term  "preponderanee  of 
noe"  generally  tAgniUm  lJuit  which  satisfiea  tbe  conscience 
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and  carries  conviction  to  an  intelUgent  mind.  In  Freond  t.  Paten, 
10  Daly,  at  page  383,  th^  court  Bald: 

"If  there  are  tevree  doubts  In  the  minds  of  the  Jury  upon  0iat  side  ot  the 
case  than  upon  the  other,  then  such  party  la  entitled  to  a  Tordlct,  beoraae  a 
preponderance  of  eTlden(»  exists." 

In  Styler  v.  RaUroad  Co,  75  Htm,  647,  27  N.  Y.  Supp.  1113,  the 
jury  found  for  the  plaintiff  on  conflicting  eridenoe,  and  the  court 
held: 

"We  most  aasnme.  therefore,  that  the  testinumy  on  the  part  of  the  plaln- 
tiff  commanded  the  bdlef  of  the  Jury,  and  In  that  view  the  ro^ct  cannot 

be  disturbed." 

A  party  having  the  burden  of  proof  generally  maintains  tlie 
issue,  if  the  proof  he  such,  that  its  strength  and  ^ue  of  character 
convinces  a  court  or  jury  of  his  right  to  recover.  While  the  term 
"preponderance"  literally  means  to  outweigh,  yet  one  witnesa  wboae 
testhnony  carries  conviction  outweighs,  for  judicial  putposes,  a 
dozen  who  tell  a  story  which  is  incredible. 


In  Becker  v.  Koch,  104  N.      at  page  404, 10  K.  E.  701,  the  coort 


"It  Is  a  good  general  role  that  the  credlbilltjr  of  a  witness  Is  matter  for  the 
Jury,  and  the  fewer  technical  obstmctlons  there  are  to  the  practical  tolera- 
tion of  that  rule  the  better." 

In  Haskina  v.  Haskins,  9  Gray,  890,  the  court  held: 

"The  *welgtat'  ae  'preponderance  of  proof  is  a  phrase  constantly  need,  ttie 
meaning  of  which  Is  well  understood  and  easily  defined.  It  indicates  dearly 
to  the  Jury  that  the  party  having  the  burden  of  proof  will  be  entitled  to 
their  verdict,  If,  on  weighing  the  evidence  in  Oielr  minds,  tii^  shall  find 
that  greater  amount  of  credlUe  evldoioe  luatalns  0ie  Isme  iRAIdi  Is  to  be 
establiahed  before  them." 

In  criminal  cases  the  evidence  must  produce  a  moral  certainty 
of  guUt,  and  exclude  every  other  hypothesis;  hence  the  prisoner  is 
entitled  to  the  benefit  of  any  reasonable  doubt.  But  in  civil  ac- 
tions it  is  sufficient  where  there  is  a  preponderance  of  evidence  in 
favor  of  the  party  supporting  the  issue  (Freund  v.  Paten,  10  Daly, 
379;  Indemnity  Co.  v.  Gleason,  78  N.  T.,  at  page  513);  and  the  role 
as  to  reasonable  doubt  has  no  application  tiiereto  (Ferry  Ca  v. 
Moore,  102  N.  Y.  667,  6  N.  E.  293;  Id.,  18  Alb.  N.  0.  106;  People 
V.  Briggs,  114  N.  Y.,  at  page  66,  20  2f.  E.  820).  In  civil  cases  a 
jury  cannot  be  required  to  discard  testimony  which  prodn^  a 
rational  belief  because  it  does  not  conclusively  establish  the  &ct 
to  be  proved.  Watkins  v.  Wallace,  19  Mich.  B7;  McQueen  v. 
Railway  Co.,  14  Eng.  B.  378.  The  courts  are  not  authorized  to 
set  aside  a  verdict  simply  because,  if  they  have  been  on  the  jiuy, 
they  have  found  a  different  one;  and  it  is  not  enough  that  the 
verdict  may  possibly  be  wrong,  but  the  court  should  be  satisfied 
that,  after  giving  proper  weight  to  all  the  evidence,  it  cannot  be 
right  Sweeny  t.  Mayor  (Sup.)  17  N.  Y.  Supp.  797.  The  mere 
fact  that  the  witnesses  for  one  side  outnumber  those  on  the  other 
will  not  necessarily  create  a  fair  preponderance,  such  as  is  necesaar? 
to  require  a  verdict  to  be  set  adde  as  against  its  weight  A  tslr 
preponderanoe  of  evidence  in  this  connection  means  evidenoe  ot 
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such  a  character  and  weight  as  will  carry  conviction  to  the  minds 
of  the  jurors  of  the  existence  of  the  facts  sought  to  be  proven. 
Schick  V.  Kailroad  Co.  (City  Ct  Brook.)  10  N.  T.  Supp.  528;  Fitton 
V.  Bailroad  Co.  (aty  Ct  Brook.)  5  N.  T.  Supp.  641;  Hickinbottom 
r.  Bailroad  Co^  16  N.  Y.  Bt  Bep.  11.  Tested  by  these  rules,  the 
verdict  was  not  against  the  weight  or  preponderance  of  evidence. 
It  la  snfflciently  sustained  by  satisfoctory  proofs,  and  the  judgment 
and  order  appealed  from  must  be  affirmed,  with  costs.  All  concur. 

<8  MlBC.  Rep.  350.) 

PEER  V.  OTjBABY, 

(Superior  Court  of  Buffalo,  Qeneral  Term.   May  8,  1804.) 

1.  Tbnaht  at  Will — Noticr  to  Quit. 

4  Rev.  St.  (Stb  Ed.)  p.  2467.  {7.  providing  that  the  landlord  may  tt  rmlnate- 
a  tenancy  at  igjU  by  glvli%  one  month's  notice  In  writing,  does  not  require 
the  notice  to  expire  at  the  end  of  a  month. 
2l  Bakk— BmniABT  Pkocbedinob— Tbnamct  bt  BmiRRnKs. 

Where  propwty  is  held  hy  entireties,  the  husband  has  the  right  to  pos- 
session, and  may  maintain  summary  proceedings  In  reject  tiiereto. 

Appeal  from  municipal  court 

Action  by  Bichard  Peer  against  John  O'Leary,  Sr.    There  was  a 
judgment  in  favor  of  defendant,  and  plaintiff  appeals.  Reversed. 
Argued  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ. 

Keneflck  &  Love^  for  appellant 
Fred  D.  Corey,  for  respondent 

TITTJS,  C.  J.  This  is  an  appeal  by  the  plaintiff  from  a  judgment 
of  the  municipal  court  granting  a  nonsuit  and  dismissing  the  pro- 
ceedings instituted  for  the  summary  recovery  of  real  estate.  The 
plaintiff  is  the  owner  of  a  house  on  Sandu^y  street,  in  this  dty. 
In  the  spring  of  1891  the  defendant  entered  into  possession  of  the 
rear  portion  of  the  plaintiffs  house  under  circumstances  detailed  by 
the  plaintiff  in  his  evidence  as  foIUows: 

"They  were  paying  rent  before  their  house  was  burned.  They  wanted* 
this  place  to  come  into.  I  let  them  come  into  it  My  wife  asked  me  to  let 
them  come.  I  was  not  satisfled  to  have  tiiem  come.  It  was  Inconvenient 
to  me,  but  I  said,  'Let  them  go  tho-e,*  and  they  came." 

The  defendant  continued  to  occupy  the  premises  until  the  trial 
of  this  action  in  the  court  below.  No  term  was  fixed  for  the  ten- 
B.ney  to  continue,  nor  was  any  provision  for  the  payment  of  rent 
made,  and  the  plaintiff  does  not  now  ask  or  claim  any  rent  A  no- 
tice to  quit  and  surrender  the  possession  within  one  month  was 
served  on  the  defendant  on  the  7th  day  of  June,  1893,  and  on  the 
11th  day  of  Jnly  these  proceedings  were  commenced  to  obtain  pofr 
session.  The  court  below  granted  a  nonsuit  on  the  defendant's  mo- 
tion, evidently  on  the  ground  that  the  notice  to  quit  was  so  drawn  ar 
'  not  to  terminate  the  tenancy  at  the  end  of  the  month.  The  notice 
seems  to  be  in  conformity  with  the  statute,  which  provides: 

'"When  there  Is  a  tenancy  at  will,  or  by  sufferance,  created  by  thie  Want's 
holding  ovw  his  tenxif  or  otherwise,  the  same  may  be  terminated  by  Ihs 
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landlord's  giving  one  month's  notice  In  writing  to  tbe  tenant  requiring  1 
to  remove  therefrom."   2  Rev.  St  ^d  Ed.)  c.1,  tit  4,  pt  2,  |  7.* 

There  is  nothing  in  the  statute  which  requires  the  notice  to  a 
render  the  poBsession  to  expire  at  any  particular  time,  and  it  m 
for  anything  there  found,  as  well  terminate  in  the  middle  as  at  1 
end  of  the  month.  We  are  referred  to  no  weU-considered  a 
which  holds  that  such  a  notice  must  terminate  with  the  mon 
where  the  tenancy  is  one  at  wUI,  as  we  conceire  this  to  be.  1 
contrary  vaa  held  in  McOidre  r.  Ulrich,  2  Abb.  Pr.  28,  where  the : 
tice  was  served  on  the  18th  of  April,  and  proceedlnga  were  ini 
tuted  on  the  25th  of  May.  It  was  h^d  in  that  case  that  it  was  i 
necessary  that  the  notice  should  expire  or  terminate  with  the  end 
the  month;  that  it  was  in  the  power  of  the  landlord  to  termln; 
the  tenant's  holding  at  any  time  by  giving  such  a  notice;  and,  wh' 
a  tenant  was  allowed  to  occupy  premises  without  being  limited 
to  time,  and  without  any  fixed  rent  being  reserved,  it  was  held  tl 
a  tenancy  at  will  existed.  Post  t.  Post,  U  Barb.  253;  Sarsfield 
Nealey,  60  Barb.  245.  If  the  tenanpy  was  from  year  to  year,  1 
tenant  could  only  be  evicted  after  one  month's  notice  tmninati 
with  the  year.  But  a  tenant  at  will  is  liable  to  have  his  boldi 
terminated  at  any  time,  and,  if  he  does  not  surrender  when  he 
served  with  the  proper  notice,  summary  proceedings  may  be  ini 
tuted  to  recover  possession.  Post  v.  Post,  supra  The  facta  in  1 
case  at  bar  constitute  a  holding  at  will,  and  not  one  from  year 
year.  The  payment  of  rent  is  not  essential  to  the  relation  of  Uu 
lord  and  tenant,  although  it  is  high  evidence  of  such  relation, 
landlord  may  lease  his  praises  without  respiring  rent,  and  i 
lose  the  benefit  which  the  relation  of  landlord  and  tenant  confers 
the  statutory  proceedings  to  recover  possession.  14  Barb.  2 
The  cases  dted  by  defen^nt  in  his  brief  do  not  hold  a  contrary  d 
trine.  It  is  true  that  the  conventional  ration  of  landlord  and  t 
ant  must  exist  to  enable  the  landlord  to  institute  tiiese  proceedin 
but  that  simply  means  that  the  occupancy  of  the  premises  must 
by  agreement  between  them  as  landlord  and  tenant;  bnt  it  does  i 
follow  that  the  landlord  must  exact  rent 

The  defendant's  daim  that  the  evidence  does  not  show  that  1 
plaintiff  is  the  owner  of  the  property, 'so  as  to  authorize  him  to 
fltitute  these  proceedings,  is  not  well  taken.  If  it  is  claimed  fr< 
the  statement  of  the  plaintiff  in  answer  to  the  question,  "You  i 
the  owner  of  the  property?"  ^Tes,  sir.  I  paid  for  it  It  is  par 
in  my  wife's  name  and  myself," — ^that  such  an  ownership  would  i 
authorize  the  plaintiff  to'  institute  these  proceedings,  such  claim 
not  tenable.  It  at  most,  makes  the  plaintiff  and  his  wife  tenni 
by  the  entirety,  which,  for  all  purposes  of  this  action,  enables  1 
husband  to  institute  the  proceedings  in  the  name  of  the  plaint 
During  the  life  of  the  husband  and  wife  holding  property  by  virt 
of  a  joint  conveyance  the  husband  has  the  right  to  the  possession 
the  property,  and  to  exercise  control  orer  it  the  same  as  If  it  w< 

*8tb  Odltlon,  T<d.  4,  p.  2467. 
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i2. 

is  not  claimed  that  the  proof  of  the  service  of  the  notice  to  sur- 
er poBsession  of  the  premises  on  the  defendant  is  not  sufficient, 
notice  is  returned  by  the  court  below  with  proof  of  service,  and 
list  have  been  considered  in  evidence  by  the  court  and  the  par- 
although  it  does  not  appear  to  have  been  marked  as  an  exhibit, 
e  proceedings  are  of  a  summary  nature.  The  landlord  is  enti- 
to  his  writ  on  the  return  of  the  precept  when  default  is  made, 
out  any  other  proof,  such  as  is  contained  in  the  affidavits  and 
les  required  at  the  time  of  issuing  such  precept  Section  2249 
e  C3ode  provides: 

snfllcient  cause  is  not  showo  upon  the  return  of  the  precept,  the  Justice 
make  a  final  order  awarding  to  the  petitioner  the  delivery  of  the  pos- 
m  of  the  property." 

is  not  clear  why  the  plaintiff  was  nonsuited.  As  the  case  stood 
1  he  rested,  he  was  entitled  to  the  judgment  of  the  court  award- 
lim  the  possession  of  the  premises.  The  judgment  is  therefore 
'sed,  with  costs.    All  concur. 


DTH  V.  DBLAWABE,  L.  &  W.  R.  CO. 
(Superior  Court  of  Buffalo,  General  Term.    May  3,  1894.) 
AL— Reversal. 

A  reversal  on  the  sole  ground  that  error  was  committed  In  the  admls- 
on  of  evidence,  and  not  on  the  mCTlts,  Is  equivalent  to  a  holding  by  the 
ppellate  court  that  the  evidence  was  sufficient  to  authorize  a  recovery. 

[>peal  from  trial  term. 

;tion  by  John  Dye  against  the  Delaware,  Lackawanna  &  West- 
Elailroad  Company  for  personal  injuries.   There  was  a  judgment 
Lvor  of  plaintiff,  and  defendant  appeals.  Affirmed, 
[^ed  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ. 

>ger8,  Locke  &  Mllbum,  for  appellant 
nith  &  Weaver,  for  respondent. 

EE  CURIAM.  This  action  is  for  negligence  of  the  defendant 
plaintifT  was  injured  while  coupling  cars  on  the  defendant's 
.  The  cause  has  once  been  before  the  court  of  appeals  on  an 
!al  by  the  defendant  from  a  judgment  rendered  on  the  verdict 
jury  in  favor  of  the  plaintiff  (130  N.  Y.  G71,  29  N.  E.  320),  and 
there  reversed  upon  the  sole  ground  that  error  was  committed 
le  admission  of  evidence  on  the  trial,  and  not  upon  the  merits. 
:he  case  now  stands,  it  is  precisely  as  it  was  before  the  court  of 
Nils,  except  the  error  complained  of  there  is  not  in  the  case. 
:o  the  exceptions  taken  on  the  trial  to  the  admission  of  evidence 
to  the  charge,  no  point  is  made  by  the  defendant's  counsel  in 
brief  that  any  error  was  committed,  nor  is  it  suggested  that  the 
;ment  shoiUd  be  reversed  on  that  account,  but  it  is  insisted  that 
plaintiff  is  not  entitled  to  recover  upon  the  evidence.  We  think 
v.28N.Y.a.no.7 — 44 
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the  court  of  appeals,  in  not  reversing  the  case  on  the  merits,  n: 
be  understood  as  holding  the  evidence  sufficient  to  authorize 
recovery,  and,  as  tiie  main  facts  In  the  case  are  the  same  here 
when  it  was  before  the  court  of  appeals,  the  judgment  and  oi 
appealed  from  should  be  affirmed,  with  costs. 


(8  mac  Bep.  348.) 

CITY  OF  BTIFFAIiO  v.  SMITH:  et  aL 

(Superior  Court  of  Buffalo,  General  Term.    May  8, 1804.) 

1.  Violation  of  Crrr  Ordinance— Bdrdbk  of  Proof. 

In  an  action  by  a  city  for  an  alleged  violation  of  an  ordinance 
bidding  concerts  in  a  place  operated  under  a  license  to  sell  liquors,  ui 
a  fee  of  $50  Is  paid  to  the  city  for  the  priTilege  of  giving  sucb  cone 
the  burden  la  on  plaintiff  to  prove  tliat  the  fee  was  not  paid. 

3.  Same— GiviNQ  Concerts. 

It  Is  not  a  concert,  within  the  meaning  of  such  ordinance,  where 
of  the  proprietors  of  a  saloon  plays  on  a  piano  in  a  sitting  room 
Joining  the  saloon,  while  two  or  three  persons  are  sitting  there. 

Appeal  from  municipal  court 

Action  by  the  city  of  Buffalo  against  Peter  Smith  and  Cha 
Decker  for  an  alleged  violation  of  chapter  34  of  section  1  of 
ordinances  of  the  city  of  Buffalo.   The  complaint  was  dismissed, 
plaintiff  appeals.  Affirmed. 

Argued  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ. 

George  M.  Browne,  for  appellant. 
William  Armstrong,  for  respondents. 

WHITE,  J.  The  defendants  are  the  proprietors  of  a  salooi 
No.  492  Michigan  street,  in  this  city,  licensed  to  sell  ale,  beer, 
liquors  at  retail.  By  the  ordinance  in  question  It  ia,  among  ol 
things,  provided  that  no  person  shall  carry  on  a  place  operated  ui 
a  license  for  the  sale  of  ale,  beer,  and  liquors  at  retail  in  which  i 
certs  or  entertainments  consisting  of  singing  and  music  only 
allowed,  until  they  shall  have  paid  to  the  city  the  sum  of  $5 
year  as  a  fee  for  the  privilege  of  giving  such  concerts  or  entert 
ments.  The  defendants  have  a  sitting  room  which  adjoins  their 
room,  and  in  this  sitting  room  there  is  a  piano.  The  offense  chat 
against  the  defendants  is  that  on  a  certain  evening  in  Augnst  1 
between  9  and  10  o'clock,  the  defendant  Decker  played  a  tune  u 
that  piano,  and  thai  two  ladies  and  one  gentleman  sat  with  the 
fendants  in  the  sitting  room,  and  listened  to  the  mnsic.  The 
missal  of  the  complaint  by  the  municipal  conrt  was  right,  for 
reasons:  First  It  was  incumbent  npon  the  city  to  prove  that 
defendants  had  failed  to  pay  the  fee  which  entitled  them  to  i 
concerts  or  entertainments  in  their  saloon,  assuming  that  the 
formance  of  Decker  constituted  a  concert  or  entertainment,  wi^ 
the  meaning  of  the  ordinance,  before  it  could  ask  for  a  convictioi 
the  hands  of  the  court,  and  no  evidence  tending  to  prove  that 
was  offered.  No  presumption  existed  in  favor  of  the  city  that 
fee  had  not  been  paid,  or  that  the  defendants  were  violating  a  p< 
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statute  or  ordinance.  The  burden  of  proving  that  the  defendants 
had  been  goilty  of  a  wrongful  act  was  on  the  city.  Blatz  t.  Rohr- 
iMich,  116  N.  Y.  450,  22  N.  E.  1049.  Second.  The  performance  by  the 
defendant  Decker  waa  not  a  concert  or  entertainment,  within  the 
meaning  of  the  ordinance.  The  two  words  "concert"  and  "entertain- 
ment," as  used  in  the  ordinance,  are,  as  we  think,  int^ded  to  de- 
scribe the  same  thing,  namely,  a  public  performance  of  music  in 
which  sereral  nngers  or  instrumentalists  or  both  participate;  or 
at  any  rate  a  public  performance  of  maslc,  intended  to  secure 
patrons  for  the  saloon.  A  song,  or  performance  upon  a  musical 
instrument  by  the  proprietor  of  a  saloon,  not  intended  to  draw  or 
secure  an  audience  from  the  public,  is  not  a  violation  of  any  law; 
nor  can  it  be  said  that  the  peace  and  good  order  of  society  requires 
the  suppression  of  the  musical  instinct  in  the  particular  class  of  in- 
dividuals who  may  be  en^^ged  in  the  business  of  selling  ale,  beer, 
and  liquors  at  retalL  For  aught  tiiat  appears  from  the  record  in 
this  case,  the  musical  performance  combined  of  the  city  may 
have  been  private  and  devotional,  and  intended  oidy  for  the  im- 
mediate families  of  the  defendants.  The  judgment  appealed  from 
should  be  affirmed,  with  costs.   All  concur. 


(8  Misc.  Rep.  366.) 

BHOD'BS  V.  NEW  TOBK  CENT,  ft  H.  B.  B.  Oa 

(Superior  Oourt  of  Buffalo,  General  T&em.   May  8, 18B4.) 

Hasteb  and  Servaht— Ivjurikb  to  Third  Pbrsohs. 

While  plaintiff,  an  Inspector  employed  by  a  palace-car  company,  was 
examining  an  automatic  coupler,  his  hand  was  caught  thH-eln  and,  be- 
fore he  could  extricate  it,  was  crushed  by  a  car  of  defendant  rail- 
road company,  which  was  making  up  a  train  consisting.  In  part,  of  the 
palace  cars.  Plaintiff  gare  evidence  that  defendant's  employes  were 
warned  of  the  danger,  and  such  employes  testified  that.  If  they  bad  Imown 
of  plaintiff's  Inability  to  escape,  they  could  easily  have  prevented  the 
hijary.  HM,  that  the  evidence  did  not  necessarily  show  that  defend- 
ant's servants  wUlfolly  and  malidonsly  injured  plaintiff. 

Appeal  from  trial  term. 

Action  by  Henry  H.  Rhodes  against  the  New  Tork  Central  & 
Hudson  River  Railroad  Company  for  personal  injuries.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plalntUf,  and  from  an 
order  denying  a  motion  for  a  new  trial  on  a  case  and  exceptions, 
defendant  appeals.  Affirmed* 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

James  F.  GlnclCf  for  appellant 
Oeorge  W.  Cothran,  for.  respondent 

WHITE,  J.  This  action  is  prosecuted  to  recover  damages  aBeged 
to  have  been  sustained  by  ihe  plaintiff  by  reason  of  the  defendants 
negligence.  The  defmdant  was  engaged  in  makii^  up  a  train  ot 
cars  in  its  depot  at  Buffalo,  which  was  to  consist  in  part  of  sleeping 
or  palace  cars  owned  by  the  Wagner  Palace-Car  Company.  The 
plaintiff  was  In  the  service  of  the  latter  company  as  an  inspector 
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of  its  cars.    While  in  the  discharge  of  his  dnty,  his  left  hand  was 
accidentally  caught  and  held  fast  by  an  apidlance  in  the  diuwhead 
of  a  standing  car  to  which  another  was  being  moved  for  the  purpose 
of  coupling  the  two  together  in  the  train  then  being  made  up.  The 
appliance  which  caught  and  held  the  plaintiff's  hand  was  intended 
so  to  adjust  itself  in  the  drawhead  of  the  approaching  car  as  to 
securely  hold  the  two  cars  together  when  thej  vere  brov^t  into 
juxtaposition  by  a  moderate  degree  of  force,  but  this  appliance^ 
called  the  "dog,"  was  seen  to  be  out  of  its  proper  portion  as  the 
two  cars  approached  each  other,  and  it  was  in  attempting  to  adjust 
it  that  the  plaintiffs  hand  was  caught    While  the  plaintiff  was  in 
this  condition,  and  unable  to  eBcai>e,  the  defendant  caused  the  mov- 
ing car  to  come  in  contact  with  the  one  standing,  and  the  plain- 
tiffs hand  was  crushed.    The  eridence  on  the  part  of  the  plaintiff 
tends  to  prove  that  the  defendant's  servant  in  charge  of  the  mov- 
ing car  was  warned  of  the  plaintiffs  inability  to  escape  from  the 
duiger  which  threatened  him,  and  that  he  could  easity  have  |ne- 
vented  the  injury.    On  the  other  band,  the  defendant's  iritnesses 
deny  that  they  knew  plaintiffs  hand  was  caught,  and  adndt  that  if 
they  had  known  of  his  inability  to  escape  they  could  easily  have 
prevented  the  injury.    The  defendant's  witnesses  claim,  or  at  least 
it  is  fair  to  infer  from  their  testimony,  that  they  supposed  the  plain- 
tiff could  and  would  extricate  himself  in  time  to  avoid  injury.  It 
is  claimed  by  the  defendant  that  the  oidy  inference  justified  by  the 
evidence  in  the  case  is  ttu^t  the  act  of  the  defendant's  servant  which 
caused  the  injury  compUined  of  was  purely  maUclous,  without 
the  scope  of  his  empLc^ment,  and  that  consequently  the  defendant 
is  not  responsible  for  the  consequences  of  that  act.    It  was  the 
duty  of  the  defendant's  servants  to  couple  these  two  cars  together, 
and  they  were  engaged  in  the  discharge  of  that  duty  in  doing  what 
they  did.    It  is  but  fair  to  believe  the  testimony  of  the  defendant's 
witnesses  in  so  far  as  it  is  a  denial  of  knowledge  on  their  part  that 
the  plaintiff  was  unable  to  extricate  himsdf  from  danger.  The 
conduct  and  language  attrlbnted  to  the  defendant's  serrant  in 
charge  of  the  moving  car  does  not,  to      mind,  necessarily  indicate 
a  wiUfuI  or  malicious  design  to  inflict  injury  upon  the  pliUntift,  bat 
Indicates  rather  a  failure  to  comprehend  or  ascertain  his  condition 
and  to  act  accordingly;  and  to  my  mind  the  verdict  of  the  jury 
characterizing  that  onndnct  as  negligent,  instead  of  criminal,  is 
but  fair  and  reasonable. 

At  the  request  of  the  defendant  the  court  charged  the  juiy,  in 
substance,  that  if  the  plaintiff  went  in  to  look  at  the  coupler  at  the 
request  of  the  defendant's  servant,  after  having  once  inspected  it 
and  found  it  in  order,  it  was  not  In  the  dist^rge  of  his  duty  so  to  do, 
and  any  risk  he  thereby  Incurred  he  voInntarV^  assumed,  and  could 
not  hold  the  defendant  liable  therefor;  and  it  is  now  urged  that 
the  refusal  of  the  court  thereupon  to  charge  that  the  defeni^nt  was 
entitled  to  a  verdict  constitutes  reversible  error.  This  claim  of  the 
defendant  is  based  upon  the  assumption  that  the  evidence  in  the 
case  conclusively  established  (1)  that  the  plaintiff's  hand  was  caught, 
and  he  was  unitble  to  avoid  the  injury  he  received  by  reason  of  bar- 
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ing  gone  between  the  care  to  look  at  the  coupler ;  and  (2)  that  prior 
to  the  time  when  his  hand  was  caught  the  plaintiff  had  inspected 
this  coupler,  and  found  it  all  right;  and  (3)  tiiat  in  fact  the  coupler 
was  all  right  when  the  plaiutlff'B  hand  was  caught.  Not  one  of 
these  propodtions  was  necessarily  fbuud  to  be  true  by  the  rerdlct 
of  the  jury.  The  accident  was  not  caused  solely  by  reason  of 
the  plaintifT  going  between  the  cars  to  look  at  the  cbupler.  Ac- 
cording to  the  evidence  of  the  jdaintiff,  the  ^'dc^  was  out  of  place, 
but  the  fact  had  been  overlooked  by  him  until  his  attention  was 
called  to  it;  and  in  attempting  to  adjust  the  "dog"  immediately 
thereafter  his  hand  was  caught  Probably  under  no  circumstances 
which  the  jury  might  have  found  by  their  verdict  would  the  fact  of 
an  attempt  by  the  plaintiff  to  adjust  the  "dog"  in  the  exercise  of 
due  care  lutre  relierod  the  defendant  from  its  duty  to  exercise  rea* 
sonable  care  to  shield  him  from  harm  while  engaged  In  tiie  per- 
formance of  his  duty  in  Uiat  respect  The  plaintiff  owed  no  duly 
to  the  defendant  except  that  which  rests  ifyon  all  mea  at  all  times 
to  use  due  care  to  avoid  injury  at  the  hands  of  another.  Rules  of 
law  which  regulate  the  conduct  of  master  and  servant  have  no  ap- 
plication as  such  to  the  facts  in  this  case.  If  the  charge  is  conceded 
to  have  been  erroneous  it  did  not  prejudice  the  defendant.  In  my 
opinion,  the  verdict  of  the  jury  was  right  on  the  merits,  and  there- 
fore the  order  and  judgment  appealed  from  should  be  affirmed,  with 


(8  Misc.  Bep.  868.) 


L  OOSTIHUANCB— SdTFMIBMCT  OF  AFTIDAVIT. 

An  affidavit  for  a  oontlniianoe  becaxiae  of  the  absence  of  a  witness  mnst 
state  tbe  facts  concerning  the  ^ortB  to  produce  the  witness,  and  a  mere 
statement  that  afflaot  endeavored  to  procnre  Us  attendance  is  not  snffi- 
ctent 

&  OORPOKATtOHi — AOTTOHS — ATBRMBWT  OF  IlfOORPOBATION. 

The  alleirntion  of  Incorpfvatlon  required  hj  Code  Olv.  Froc.  1  1775,  In  an 
action  by  or  against  a  corporation,  Is  not  within  the  provision  of  sectlcn 
4S8,  that  defendant  may  demtir  where  the  complaint  does  not  state  facts 
sufficient  to  constltiito  a  cause  of  action,  or  where  It  shows  on  Its  foce  that 
plaintiff  has  not  ISKal  capacity  to  soe;  and  (be  omfsrion  of  sodi  aOegatlM 
is  waived  Ij  answering  on  the  mtfits. 

Appeal  from  munldpal  court 

Action  by  the  John  T.  Noye  Ifonufactnring  Company  against 
George  H.  Raymond.  From  a  ju^ment  in  favor  of  plaintLfT  "for 
1616.61,  defendant  appeals.  Affirmed. 

Argued  before  TITUS.  C.  J.,  and  HATCH  and  WHITE,  JJ. 

Mr.  Harding,  for  appellant 
Mr.  Cran^^  for  ree^ndent 

WHITE,  J.  This  action  is  brought  to  recover  the  balance  of  an 
account  allied  to  be  due  from  the  defendant  for  servicM  rend^^d 
and  goods  ddivered  at  his  leqnest    Hie  answer  contains  a  genexal 
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denial,  a  set-off  against  the  claim  arising  out  of  a  breach  of  warra 
of  the  goods  sold,  and  a  plea  of  payment  Upon  the  joinder  ol 
sue,  the  case  was  adjourned  for  several  days  by  the  couit,  of  its  ( 
motion.  On  the  adjourned  day  the  defendant  asked  for  a  furl 
adjournment,  and  in  support  of  his  motion  read  the  affidavit  of 
defendant,  which  is  attached  to  and  made  a  part  of  the  return  her 
The  court  refused  to  grant  the  adjournment  asked  for,  and  the 
fendant  claims  that  such  refusal  was  erroneous,  and  requires  a 
^'erBal  of  the  judgment  appealed  from.  It  was  iiicumbent  upon 
defendant,  in  order  to  secure  the  adjournment  requested  as  a  mai 
of  right,  to  prove  by  his  own  oath  or  otherwise,  to  the  satlsfaci 
of  the  court,  that  a  material  and  necessary  witness  was  not  pres 
in  court,  that  he  could  not  safely  proceed  to  trial  without  the  ben 
of  the  testimony  of  that  witness,  and  that  he  had  used  due  dilige 
to  obtain  the  testimony  or  the  attendance  of  the  witness.  The 
davit  used  by  the  defendant  for  that  purpose  states  that  a  part^ 
the  name  of  Oranver  Is  n  necessary  and  material  witness  for  the 
fendant,  and  that  he  cannot  safely  proceed  to  the  trial  of  the  aci 
without  him ;  that  Granver  was  reported  by  one  Martin  Johnsoi 
have  gone  up  the  Lakes  at  some  time  before  this  action  was  c 
menced,  and  was  expected  to  return  in  four  or  fire  weeks;  thai 
expected  to  prove  by  Granver  that  the  machinery  sold  by  the  pi 
tiff  to  the  defendant,  to  recover  the  price  of  which  the  actioi 
brought,  was  not  as  warranted  to  be  by  the  plaintiff,  and  danu 
sustained  by  the  defendant  by  reason  of  that  breach  of  warra 
The  fact  was  pleaded,  and  therefore  the  testimony  of  Granver 
the  defendant  claimed  it  would  be,  was  material;  and,  by  com 
ing  with  the  law  and  rules  of  practice  in  that  regard,  the  defend 
was  certainly  entitled  to  the  benefit  of  the  evidence  on  the  t 
The  affidavit  seems  to  comply  with  the  requirements  of  the  stai 
(Code  Civ.  Proc.  §  2975),  unless  it  fails  to  show  that  degree  of  • 
gence  to  secure  the  attendance  of  the  absent  witness  or  his  U 
mony  which  the  law  exacts.  There  Is  no  statement  of  facts  in 
affidavit  upon  which  the  court  could  exercise  its  judgment  at 
whether  due  diligence  had  been  used  by  the  defendant  or  not. 
defendant  says  he  endeavored  to  procure  the  attendance  of  the 
ness,  but  he  fails  to  say  what  he  did  in  that  respect  He  sh< 
have  stated  the  facts  concerning  his  efforts;  it  was  for  the  cour 
say,  on  those  facts,  whether  he  had  done  what  the  law  require* 
him.  No  statement  is  made  as  to  the  knowledge  or  means  of  km 
edge  possessed  by  Johnson  concerning  the  intentioDS  of  Gran 
not  is  it  stated  where  Granver  or  Johnson,  then  or  at  any  time,  li 
nor  whether  Granver  went  from,  or  intended  to  return  to,  the  cit 
Buffalo  or  the  state  of  New  York.  Granver  might  have  live* 
Canada,  and  have  gone  up  the  Lakes  with  the  Intention  to  rel 
to  his  home  there,  in  perfect  harmony  with  the  statements  in  th< 
fidavit.  The  ruling  of  the  municipal  court  is  not  shown  to  1 
been  an  abuse  of  its  discretion,  but  was  justified  by  the  facta  as  1 
were  presented  to  it. 

The  defendant  next  claims  that  the  evidence  given  upon  the  i 
does  not  warrant  the  Inference  in  law  that  the  plaintiff  scdd  and 
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red  goods  to,  or  rendered  services  for,  the  defendant  at  his  re- 
st Henry  B.  Howland  was  sworn  as  a  witness,  and  his  testi- 
ly  seems  positive  and  direct  upon  that  subject.  He  Btates  with- 
qnaliflcation  that  "at  various  times  between  the  31st  day  of 
■ch,  1893,  and  the  1st  day  of  July,  1893,  the  plaintiff  performed 
ices  and  delivered  goods,  wares,  and  merchandise  to  the  defend- 
at  his  request,  worth  f 1,796.26;  that  no  part  of  the  same  has 
1  paid  except  the  sum  of  fl,307.85."  He  farther  states  tb&t 
difference  is  due  and  owing,  etc.,  which  is,  no  doubt,  a  conclu- 
.    But  this  conclusion  in  no  way  atfecta  the  positive  testimony 

0  the  delivery  of  the  goods  to  the  defendant  at  his  request,  and 
r  value.  The  law  implied  a  prranise  on  the  part  of  the  defendant 
tay  for  them  when  delivered  to  him  at  his  request,  and,  in  the 
mce  of  any  claim  to  the  contrary  in  the  answer,  the  presumption 
lat  they  were  to  be  paid  for  on  delivery. 

action  1775  of  the  Code  of  Civil  Procedure  requires  that,  in  an  ac- 
by  or  against  a  corporation,  the  complaint  must  aver  that  the 
ntiff  or  the  defendant,  as  the  case  may  be,  Is  a  corporation ;  must 
e  whether  It  is  a  domestic  or  foreign  corporation,  and,  if  the  lat- 
the  state,  country,  or  government  by  or  under  whose  laws  it  was 
Lted-  The  complaint  in  this  case  does  not  state  whether  or  not 
plaintiff  is  a  corporation;  and  for  that  reason,  assuming  that 
)  a  corporation,  the  defendant  claims  that  the  complaint  is  de- 
lve in  two  respects,  namely,  within  subdivieAons  3  and  8  of  sec- 
488  of  the  Code  of  Civil  Procedure,*  and  that  he  can  take  advan- 

1  of  those  defects  on  this  appeal.  We  think,  however,  that  by 
wering  upon  the  merits  he  waived  those  defects.  They  did  not 
J  render  the  complaint  demurrable  within  either  of  the  above 
divisions.  Bank  v.  Donnell,  40  N.  T.  410;  Hafner  v.  Grumme, 
Mv.  Proc.  R.  176;  Rothschild  v.  Railroad  Co.,  (Sup.)  14  N.  Y.  Supp. 
;  Adams  v.  Store-Service  Co.  (Sup.)  13  N.  Y.  Supp.  118.  The 
^ent  appealed  from  should  be  afQrmed,  with  costa    All  concur. 

Isc.  Bep.  3^.) 

WINTER  T.  CROSSTOWN  ST.  RT.  OF  BUFPAIX). 

(Superior  Ootirt  of  Buffalo,  Oeneral  Term.    May  3,  1894.) 

PFEAL — SuFriCIBNCT  09  CaSB. 

A  record  whlcb  states  that  tbe  trial  came  on  before  a  certain  Judge  and 
I  Jnry,  and  that  "the  followiog  proceedings  were  bad:  Plaintiff,  to  main- 


lode  Civ.  Proc.  i  488,  provides  as  follows:  "Tbe  defendant  may  demur  to 
complaint,  wbere  one  or  more  of  the  following  objections  thereto  appear 
1  the  face  thereof:  *  *  *  (3)  That  tbe  plaintiff  has  not  legal  capadlar 
ae.  *  *  *  (8)  That  tbe  complaint  does  not  state  facta  sufficient  to  con- 
ite  a  caose  of  action." 

ctlon  498  provides:  "Where  any  of  the  matters  enumerated  In  section  488 
lis  act  as  grounds  of  demurrer,  do  not  appear  on  the  face  of  the  complaint, 
objection  may  be  taken  by  answer." 

ctlon  499  provides:  "If  sucb  an  objection  is  not  taken,  either  by  demurrer 
nswer,  the  defendant  Is  deemed  to  have  waived  It;  except  the  objection 
be  Jurisdiction  of  tbe  court,  or  tbe  objection  that  the  complaint  does  not 
e  facts  sufficient  to  constitute  a  cause  of  action." 
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tain  his  actifm,  gartt  eTldeiioe,''-«edtliig  In  a  namtlTe  form  irtuit  purported 
to  be  the  eridence  rdied  on,  Is  a  ni^telent  case  on  appeaL 
2.  Street  Cabb— Irjdbiss  to  PsBsom  on  Track. 

^Vhlle  plaintiff  was  drlrlng  along  a  track  on  a  street  with  whtcb  he  was 
familiar  he  was  struck  by  an  electric  car  from  behind.  He  had  driroi 
on  the  track  nearly  lialf  a  mile,  and  had  met  some  cars,  but  did  not  look 
for  any  approaching  from  behind  until  he  heard  a  bell  ringing,  aud  saw 
the  car  tliat  struclc  him  about  30  yarda  away.  He  then  attempted  to  get 
off  the  track,  but  it  waa  too  late.  The  bell  had  beea  rung  several  times 
loud  mough  for  plaintiff  to  hear  It  fidd,  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

Appeal  trom  special  term. 

Action  hy  Henry  Winter  against  the  Grosstown  Street  Railway  of 
Bnffalo.  From  an  order  denying  a  motion  for  a  new  trial  made  on 
the  minutes  of  the  court,  plaintiff  appeals.  Affiimed. 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

F.  B,  March,  for  appellant 
Porter  Norton,  for  respondoit 

HATCH,  J.  The  ground  upon  which  this  motion  is  made,  as  stat- 
ed in  the  notice  of  motion,  is  that  the  court  erred  in  granting  a  non- 
suit, and  in  not  allowing  plaintiff  to  go  to  the  jury.  Plaintiff  there- 
fore seeks  to  present  for  determination  an  exception  to  a  ruling  upon 
a  question  of  law.  No  judgment  was  entered,  and  consequently 
ihere  is  no  appeal  from  one,  although  the  notice  of  appeal  speaks 
of  a  judgment  Defendant  insists  that  as  there  is  no  judgment  ap- 
pealed from,  and  no  case  made,  the  record  preaenta  no  question  for 
review.  Code  Civ.  Proc  §  999,  authorises  the  motion  for  a  new  trial 
based  upon  a  direction  dismissing  the  complaint,  and  also  authorizes 
an  appeal  from  an  order  made  thereon.  This  appeal  is  from  such 
an  order;  consequently,  so  far,  the  practice  is  regular,  and  presents 
the  question.  But  the  section  further  provides  that  such  appeal 
is  to  be  heard  upon  a  case  prepared  and  settled  in  the  usual  manner. 
The  record  here  presented  is  indorsed  a  ^'BUl  of  Exceptions,"  and 
it  is  claimed  that  such  is  not  a  case  within  the  rule.  No  mention 
is  made  of  a  bill  of  exceptions  In  the  Code,  in  terms,  but  a  case  is 
provided  for  generally,  to  be  prepared  as  required  by  law  and  the 
general  rules  of  practice.  By  Sup.  Ct  Rule  34  it  is  provided  that 
a  bill  of  exceptions  shall  contain  only  so  much  of  the  evidence  aa 
may  be  necessary  to  present  the  question  of  law  upon  which  th.e 
exception  Is  founded,  which  is  to  contain  mainly  the  evidence  in  nar^ 
rative  form.  By  rule  35  the  parly  making  the  case  or  exceptions 
shall  procure  the  same  to  be  filed  after  settlement  and  signing.  It 
is  quite  true  that  &e  object  of  a  bill  of  exceptions  la  to  present  to 
the  court  only  questions  of  law  for  review,  and  to  that  end  only  so 
much  of  the  eridence  as  is  necessary  to  present  such  qnestlona  is  re- 
quired. It  is  equally  true  that  an  appeal  from  a  judgment  presents 
questions  of  law  only.  But  it  does  not  follow  from  these  conces- 
sions that  a  question  of  law  may  not  be  presented  by  what  is  called 
a  "bill  of  exceptions,"  although  there  be  no  appeal  from  a  judgment 
There  is  no  command  either,  in  Code  or  role,  that  an  appeal  from 
the  judgment  must  accompany  the  ^ceptions.  Here  the  appeal 
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from  the  order  brings  np  the  question,  and  the  command  is  to  put 
in  enough  evidence  to  present  it.  If  suflBcient  evidence  be  presented 
to  show  that  the  ruling  is  wrong,  what  more  is  needed?  If,  from  all 
that  is  presented,  it  does  not  affirmatively  appear  that  any  error 
was  committed,  the  appeal  fails.  If  the  case  prepared  does  not  con- 
tain all  the  evidence,  then  it  becomes  the  duty  of  the  respondent, 
if  he  deems  it  essential,  to  have  the  omitted  portion,  or  such  part  as 
he  desires,  Inserted.  The  rale  is  clearly  stated  by  Jndge  Finch  in 
Porter  V.  Smith,  107  N.  T.  533, 14  N.  E.  446: 

"An  exception  appearing  In  tlie  proposed  case  serrefl  as  a  notice  to  the  re- 
spondent of  an  Intention  to  raise  the  qnestkm  of  emnr  In  tlie  nillng  nested 
to,  and  pats  upon  him  the  responslbll)^  of  adding,  by  amoidment,  any  needed 
proof." 

Where  the  appeal  presents  a  ruling  upon  a  question  of  fact  involv- 
ing the  weight  of  the  evidence,  it  is  essential  that  the  case  contain 
a  statement  that  it  contains  all  the  evidence  on  the  point  sought  to 
be  reviewed  (Aldridge  t.  Aldridge,  120  N.  Y.  614,  24  N.  E.  1022; 
Mullenhoft  r.  Sherer  [Snper.  BufE.]  1 N.  Y.  Supp.  759;  Howe  t.  Wool- 
aey  [Com.  PI.  IS.  Y.]  27  Y.  Supp  377);  and  this  for  the  reason  that 
there  is  nothing  to  give  iiotice  that  a  review  of  a  question  of  fact  is 
intended  unless  the  statement  is  made.  The  rale  is  different  where 
an  exception  which  raises  a  question  of  law  is  taken.  In  the  present 
case  we  have  a  record  which  states  that  the  trial  came  on  before  the 
judge  (naming  him)  and  a  jury;  that  "the  following  proceedings 
were  had:  The  plaintiff,  to  maintain  his  cause  of  action,  gave  e^- 
dence  tending  to  show."  Then  follows  in  narrative  form  what  pur- 
ports to  be  the  evidence  relied  on,  which  is  signed,  settled,  and  or- 
dered filed  by  the  jadge  who  presided  at  the  trial  This  is  a  case 
within  the  meaning  of  the  Code,  and,  from  the  evidence  thus  re- 
taraed,  the  court  can  determine  whether  the  case  ought  to  have 
gone  to  the  jury  or  not,  which  is  the  question  sought  to  be  reviewed. 
The  point  sought  to  be  presented  is  therefore  raised.  The  record 
shows  that  plaintiff  was  driving  upon  the  tracks  of  a  surface  rail- 
road, laid  in  one  of  the  public  streets  of  the  city,  with  a  horse  and 
wagon.  The  motive  power  of  the  cars  operated  on  the  track  was 
electricity.  Plaintiff  was  familiar  with  the  street,  and  had  seen  the 
cars  operated  thereon.  He  had  driven  in  the  track  neariy  half  a 
mUe;  had  met  some  cars,  but  had  made  no  observation  in  the  rear 
to  see  if  any  were  approaching  until  he  heard  the  bell  ring,  when 
he  looked,  and  saw  the  car  approaching  him  aboat  30  yards  away. 
He  then  tried  to  get  out  of  the  track,  but  the  car  strack  the  wagon 
before  it  cleared  tiie  track,  inflicting  injury.  The  beU  upon  the  car 
had  been  rang  several  times,  and,  when  It  crossed  a  street  some  dis- 
tance from  where  plaintiff  was  injured,  the  bell  was  rang  loudly, 
and  could  have  been  heard  for  a  distance  much  farther  than  plain- 
tiff was  then  away.  He  did  not  seem  to  hear  It,  and  made  no  effort 
to  leave  the  track  or  get  out  of  the  way.  It  does  not  appear  that  tiie 
car  was  ran  faster  than  such  cars  are  ordinarily  operated  upon  this 
street,  or  but  that  the  motorman  was  competent  to  perform  his  du- 
ties. All  that  appears  is  that  the  motorman  made  no  special  effort 
to  stop  the  car;  that  he  commenced  to  stop  the  car  when  within 
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fire  or  six  yards  of  the  wagon,  but  did  not  stop,  and  caught 
wagon  on  the  edge  of  the  box.  It  may  be  that  enough  can  be  spe 
out  from  the  evidence  to  present  a  case  for  submission  to  the  , 
respecting  defendant's  negligence.  The  question  is  different  ^ 
regard  to  plaintiff's  negligence.  It  is  not  claimed  but  that,  if  he 
looked  behind,— the  only  point  from  which  danger  was  to  be 
prehended, — he  could  have  discovered  the  approach  of  the  ca, 
abundant  time  to  have  placed  himself  in  a  safe  position.  Hac 
given  that  attention  to  bis  surroundings  which  the  law  requ 
he  would  have  been  apprised,  by  the  signal  given  by  the  bell,  i 
a  car  was  approaching,  in  time  to  remove  himself  from  the  tr 
These  things  he  was  required  to  do,  and,  failing  in  this  observa 
he  was  guilty  of  negligence.  lAdolph  v.  Railroad  Co.,  76  N.  Y.  I 
Ward  V.  Railway  Co.  (Sup.)  17  N.  Y.  Supp.  427. 

Error  is  found  in  the  order  entered,  denying  the  motion  f( 
new  trial,  due,  without  doubt,  to  the  misconception  of  the  attoi 
who  entered  it  This  error  consists  in  inserting,  after  the  staten 
that  the  motion  is  denied,  "with  costs  of  motion  to  abide  the  e' 
of  action."  The  order  is  final.  There  is  no  event  to  abide  « 
which  to  impose  the  condition.  The  court  doubtless  never  m 
such  an  order,  but  the  attorney,  intending  to  appeal,  insertei 
without  calling  the  court's  attention  to  it.  This  clause  is  atric 
out,  and  the  order  appealed  from  is  affirmed,  with  costs. 


<8  Misc.  Rep.  370.) 

FOUNSBEE  V.  SAWYER. 
(Superior  Court  of  Buffalo,  General  Ta-m.    May  3, 18M.) 

1.  BrOKBBS— RiOBT  TO  COMMIBBIONa. 

A  broker  is  entitled  to  commissions  for  effecting  a  contract  of  sale  w 
he  brought  the  vendor  and  a  proposed  purchaser  together,  and  they  r 
an  agreement  of  purchase  and  sale,  though  the  agreement  itself  was 
enforceable  by  either  party  against  the  other. 

8.  SaUB— EVIDENCK. 

A  memorandum  signed  by  the  parties  to  a  proposed  sale  may  be 
sidered  by  the  Jury,  in  connection  with  their  oral  testimony,  as  bes 
on  the  question  whether  there  had  been  a  meeting  of  the  minds  of  the 
ties  so  as  to  entitle  the  broker  to  commissions;  but  It  Is  error  to  a 
evidence  as  to  negotiations  between  other  parties  respecting  the  sal 
the  property  after  the  execution  of  the  agreement  In  question. 

Appeal  from  trial  term. 

Action  by  Harrison  D.  Folinsbee  against  George  P.  Baw 
From  a  judgment  entered  on  a  verdict  dismissing  the  compU 
and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appt 
Reversed. 

Argued  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ, 

Norris  Morey,  for  appellant 
Ansley  Wilcox,  for  respondent 

HATCH,  J.  The  plaintiff,  by  his  action,  seeks  to  recover  c 
missions  due  him  as  a  broker  for  effecting  a  contract  of  sale  of 
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estate.  The  evidence  relied  upon  to  establish  plaintifl's  employ- 
ment is  satisfactoiy,  and  clearly  authorized  the  jury  bo  to  ;find.  This 
is  scarcely  contended  against  The  real  question  in  the  case  is, 
did  plaintiff  folflll  the  contract  which  he  undertook?  If  bo,  he  is 
entitled  to  remuneration.  Whatever  doubt  existed  as  to  what 
constitutes  the  engagement  of  a  broker  under  such  employment  was 
set  at  rest  by  the  decision  in  Sibbald  v.  Iron  Co.,  83  N.  T.  382, 
where  it  is  stated  "that  the  duty  assumed  by  the  broker  Is  to  bring 
the  minds  of  the  buyer  and  seUer  to  an  agreement  for  a  sale,  and 
the  price  and  terms  on  which  it  is  to  be  made;  and,  until  that  is 
done,  his  right  to  commissions  does  not  accrue."  The  minds  must 
meet  upon  th€  contract  to  sell  and  the  terms  upon  which  it  is  made. 
When  this  is  accomplished,  it  matters  not  what  these  terms  are, 
or  whether  carried  out  or  not,  or  whether  the  failure  to  finally  con- 
summate it  is  due  to  the  act  of  the  vendor  or  vendee,  for  the  broker 
has  then  fulfilled  all  that  his  contract  of  employment  called  for. 
GUder  v.  Davis,  137  N.  Y.  504,  33  N.  E.  599;  Hodgkins  v.  Mead  (aty 
Gt  Brook.)  8  N.  Y.  Supp.  854,  affirmed  ISO  N.  Y.  676,  29  N.  E.  1035; 
Martin  t.  Bliss,  57  Hun,  159, 10  N.  T.  Supp.  886.  It  is  not  of  the 
essence  of  the  contract  that  the  agreement  of  sale  should  be  valid 
and  «Df6rceable.  It  may  be  verbal  or  written,  plain  or  obscure  in 
its  terms,  loaded  with  conditions  or  free  from  any.  It  may  raise 
a  complete  barrier  to  its  fulfillment,  if  objection  to  some  of  its 
provisions  be  made;  but  all  are  unavailing  to  defeat  the  broker's 
right,  he  acting  in  good  faith,  if  the  parties  have,  with  full  knowl- 
edge,  met  upon  a  common  ground,  and  accepted  what  is  offered  as 
expressive  of  their  minds.  This  point  was  objective  when  the 
broker  started,  and,  having  reached  it,  nothing  more  remained  for 
him  to  do,  and  with  all  difficulties  which  thereafter  arise  out  ot 
the  meetiing  of  the  minds  of  the  principals  he  has  nothing  to  do, 
is  affected  thereby  no  more  than  an  uninterested  third  party,  so 
far  as  his  legal  relations  thereto  are  concerned.  Kothing  is  found 
in  Condit  v,  Cowdrey,  139  N.  Y.  273,  34  N.  E.  781,  which  opposes  this 
view.  There  the  court  was  speaking  of  the  contract  where  the 
broker  agreed  to  consummate  a  sale, — a  very  different  contract 
from  one  undertaken  to  bring  about  a  meeting  of  the  minds  of 
IMtrties  upon  an  agreement  of  sale.  One  may  never  be  fulfilled, 
and  yet  the  broker  may  recover;  the  other  must  be  carried  out« 
or  no  compensation  is  due.  We  are  ther^ore  to  see  what  the 
parties  in  this  case  did,  and,  measuring  their  legal  rights  by  these 
nUeB,  find,  if  it  be  possible,  which  side  the  line  they  fcdL  Different 
views  of  tiie  evidence  arising  makes  a  correct  understanding  of  it 
essential. 

Prior  to  Kovember  8,  1890,  plaintiff  was  engaged  in  a  negotiation 
for  d^endant's  land  as  a  purchaser  vrith  others.  On  that  day  de- 
fendant drew  up  and  delivered  to  plaintiff  an  option,  whereby, 
among  other  things,  he  gave  the  latter  a  refusal  of  his  farm  of  166 
acres  for  60  days  at  the  price  of  f 175,000,  free  of  taxes  thea^existing, 
payment  down  to  be  not  less  than  f 10,000,  and  an  equal  sum  to  be 
thereafter  paid  every  six  months  untU  at  least  $40,000  was  paid, 
'^he  balance  over  and  above  this  amount,  say  $135,000,  more  or 
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less,  to  remain  on  bond  and  mortgage  on  long  time,  say  from  five  t 
ten  years.  There  shall  be  in  the  mortgage  a  release  clause,  provic 
ing  in  general  that  subdivisions  of  the  tract  of  not  less  than  te 
acres  each  will  be  released  upon  payment  of  such  a  proportion  of  th 
mortgage  as  the  released  portion  has  in  value  to  the  balance,  tb 
intent  being  that  the  mortgage  shall  be  kept  good  until  paid;  bu 
on  the  other  hand,  that  I  will  not  embarrass  sales  by  demandin 
excessive  payments  npon  the  released  portion."  The  concludin 
clause  provided:  "In  general  it  means  that  you  have  the  optio 
of  taking  the  property  at  price  named,  details  to  be  settled  later  i 
conformity  to  above  understanding."  Subsequently  plaintiff  abai 
doned  the  idea  of  purchase,  and  thereafter  acted  for  defendant  a 
his  agent  in  procuring  a  purchaser.  This  led  to  his  bringing  t< 
gether  Smith,  Weill,  and  defendant,  when,  after  much  discussioi 
these  parties  indorsed  upon  the  back  of  the  option,  delivered  b 
defendant,  and  signed  the  same,  the  following: 

"Buffalo,  Dec  18th,  1S90. 
"John  H-  Smith  and  Henry  Weill  hereby  agree  to  purchase  the  wltMn-d( 
scribed  property  at  the  withtn-mentloned  terms  and  price,  with  the  only  ej 
eeptlon  that  said  price  Is  chaDged  to  one  buodred  and  fifty-five  thousand  do 
lars,  and  Interest  at  five  per  cent.  George  P.  Sawyer. 

•■John  H.  Smith. 
"Henry  "WelU." 

The  testimony  upon  the  part  of  plaintiff  tended  to  establish  tha 
the  parties  reached  an  a^^reement  npon  the  purchase  price  of  th 
property,  and  that  plaintifF  proposed  to  draw  a  contract  of  sale 
and  that,  as  it  was  late,  it  was  finally  proposed  that  the  option  coi 
tract  be  used  for  that  purpose,  and  the  agreement  presently  reacbe< 
be  indorsed  thereon,  which  was  done,  and  constituted  the  contrac 
of  purchase.    Thereupon  the  parties  separated. 

It  is  quite  likely,  if  it  be  conceded  that  the  parties  executed  th 
instrument  indorsed  upon  the  option  without  reservation,  that  i 
can  be  upheld  as  a  valid  contract  for  the  sale  of  the  land;  bu 
it  is  not  nece8sai7  to  now  determine  this  question,  and  I  exprea 
no  opinion  thereon.  The  question  presented  by  this  appeal  is  no 
necessarily  dependent  upon  the  fact  of  whether  it  is  a  valid,  eo 
forceable  contract  or  not,  but  rather  upon  the  proposition  whethe 
the  parties*  minds  met  upon  the  agreement  of  sale  as  expresses 
therein;  the  one  agreeing  to  buy  and  the  other  to  sell.  If  the; 
did,  then  plaintiff  becomes  entitled  to  recover,  irrespective  of  th' 
fact  that  indeflniteness  attends  upon  the  terms  used  to  expfresa  tha 
agreement  If  they  did  not,  however  binding  in  form  it  may  havi 
been,  yet,  if  the  parties  did  not  regard  it  as  their  entire  contract 
and  it  was  not  expressive  of  their  minds,  but  they  expected  there 
after  to  make  It  so,  no  commissions  were  earned;  and  here  1 
where  the  serious  question  arises.  Weill  was  examined  minutel; 
and  at  length  as  to  what  the  circumstances  were  attending  th< 
signing  of  the  indorsement  Practically  the  whole  is  summed  u] 
in  these  words: 

"Mr.  FoIInsbee  waa  very  anxious  to  have  that  article  signed,  and  I  said 
^That  article  don't  amount  to  anything.    If  yon  want  me  to  sign  that,  I  wi] 
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n  It;  but  I  will  consider  the  matter  antU  to-morrow  at  10  o'cIocIe.  and  If  at 
o'clock  to-moiTow  you  don't  hear  anything  you  can  draw  up  a  proper  con- 
,ct,  and  It  will  go.  If  1  should  conclude  not  to  go  In,  1  will  come  In  before 
1  o'clock,  and  let  you  know.*  That  Is  all  the  conrersatioa.  Then  I  signed 
>  contract.  I  didn't  suggest  about  binding  anybody  else.  I  said  it  would 
t  bind  me.  It  was  no  contract,  because  there  was  nothing  to  show  wliat 
>perty  it  Is.  It  would  not  show  any  contract.  I  said  I  wanted  the  contract 
iding  on  the  other  side  If  I  went  In.  *  •  •  I  understood  the  contract 
s  of  no  force,— was  not  binding  upon  anybody  that  signed  it.  I  made  that 
tement  right  there.  I  didn't  consider  it  a  contract;  it  was  merely  an 
tion.  *  *  *  I  understood  by  signing  this  agreement  Smith  and  I  agreed 
purchase  the  property  upon  the  terms  stated  inside  ns  far  as  they  went,  but 
.3  not  coDcluslve.   That  would  not  bind  me  or  anybody  else." 

The  jury  were  authorized  to  find  from  this  testimony  that  Weill 
^ed  the  indorsemeDt  with  a  reservation  of  withdrawal,  which, 
waived,  was  to  result  in  the  execution  of  a  contract  expressive  of 
d  details  of  the  proposed  terms  of  sale.  In  this  regard  the  court 
bmitted  the  question  in  two  aspects:  Did  the  parties'  minds 
iet  upon  the  fact  that  the  writing  signed  by  them  constituted  their 
tire  agreement  of  sale?  Did  one  of  the  purchasers  reserve  the 
[ht  to  cancel  his  connection  therewith  the  day  after  it  was  signed? 
.e  latter  proposition,  upon  the  evidence  and  by  concession  of  plain- 
fa  counsel,  presented  a  question  of  fact,  and  was  properly  sub- 
tted  to  the  jury.  The  first  is  challenged,  and  presents  the  main 
itures  of  controversy.  Keeping  clearly  in  view  plaintiff's  con 
LCt  to  procure  a  meeting  of  minds  upon  price  and  terms,  this  mat- 
'  becomes  more  Simple  and  plain.  The  question  is  not  one  be 
een  the  parties  to  the  instrument,  and  cannot  be  governed  by  the 
ue  rules,  in  all  respects,  as  would  be  applicable  were  this  jin  at 
npt  solely  to  enforce  the  contract  by  either  of  the  pai'ties  to  it. 

the  latter  case  it  is  quite  clear  that  if  it  were  conceded  that  the 
rties  signed  the  Indorsement  upon  the  back  of  the  option  to  take 
ect  as  a  contract,  then  its  construction  would  become  a  question 
law  for  the  court  to  determine,  and  such  construction  would  de- 
■mine  the  rights  and  liabilities  of  the  parties.  But  here  the  con- 
ied  fact  is  the  one  in  issue,  and  the  question  to  be  determined. 
e  court  did  not  submit  to  the  jury  in  its  charge  the  question  of 
istruction  of  this  contract  as  determining  the  rights  and  liabili- 
8  of  the  respective  parties  thereto.  It  submitted  it  as  a  piece  of 
idence  in  connection  with  the  other  evidence  in  the  case,  for  the 
■y  to  determine  whether  the  minds  of  the  parties  had  met  upon 
y  contract  at  all,  enforceable  or  otherwise.  The  effect  of  the 
irt's  charge  was  that,  if  the  parties  had  agreed,  no  matter  how 
scure  or  indefinite  the  terms  of  the  contract  were,  plaintiff 
LB  entitled  to  recover.  It  is  always  competent  to  show  by  parol 
rtimony  that  what  appears  to  be  a  contract  is  not  in  fact  a  con- 
ict.    Grierson  v.  Mason,  50  N.  T.  394;  Thomas  v.  Scutt  127  N. 

138,  27  N.  E.  961.  And  no  reason  suggests  itself  why  the  con- 
ict  may  not  be  used  for  the  same  purpose  if  its  language  tends 
its  establishment.    In  the  present  case  the  contract  is  indefinite 

its  release  clause  and  provision  for  the  mortgage,  and  its  final 
itement  is,  "Details  to  be  settled  later,  in  conformity  to  above  un- 
rstaBding.**    The  indorsement  did  not  render  in  the  least  degree 
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more  certain  these  provisions,  or  lessen  the  force  of  the  final  claue 
So  far  as  it  went,  it  was  plain,  f&r  it  definitely  fixed  the  price  ai 
rate  of  interest,  but  it  went  no  further.  Plaintiff's  contract  relati 
to  the  conditions  in  equal  degree  as  to  the  price.  If  from  this  co 
tract,  then,  it  was  clearly  apparent  that  there  must  be  future  neg 
tiations  with  respert  to  its  controlling  features,  and  it  in  expre 
terms  reserved  such  questions  for  future  negotiation  between  tl 
parties,  such  facts  became  pertinent  matters  for  consideration  1 
the  jury  in  determining  whether  or  not  the  minds  of  the  parties  hf 
met  upon  the  terms  and  conditions  of  the  sale.  The  oral  testimoi 
offered  by  defendant  tended  to  establish  that,  not  only  did  Weill  r 
serve  the  right  to  withdraw  entirely  from  the  transaction,  but  aL 
that,  if  he  did  not  so  withdraw,  a  contract  was  to  be  then  prepare 
and  executed  by  the  parties.  It  was  important  testimony  bearii 
upon  such  proposition  whether  or  not  such  new  contract  was  ne 
essary,  for. if  the  one  already  in  existence  was  clear,  definite,  ax 
precise  in  all  its  provisions,  then  it  would  go  far  to  overthrow  su( 
testimony,  and  tend  with  much  force  to  establish  that  there  mu 
have  been  a  meeting  of  minds,  for  all  the  terms  were  agreed  upo 
and  there  could  be  no  necessity  for  another  contract.  The  conver 
of  the  proposition  is  equally  true,  for  In  respect  to  the  indefinite  fe 
tures  of  the  writing  It  tended  to  support  this  testimony,  and  was  co 
sequently  properly  submitted  to  them  for  consideration,  not  for  tl 
purpose  of  construing  its  terms,  and  determining  legal  rights  wii 
respect  thereto  of  the  parties  to  it,  but  for  the  sole  purpose  of  d 
termining  whether  the  minds  of  the  parties  had  met  upon  the  tern 
of  a  s&le,  or  whether,  in  view  of  the  writing  and  the  oral  testimon 
they  contemplated  further  negotiations  with  respect  thereto  npi 
which  the  minds  of  the  parties  had  not  yet  met.  This  Is  the  clej 
result  of  all  the  language  used  by  the  court  in  respect  to  this  qu€ 
tion.  The  learned  judge  first  stated  plaintiff's  obligation,  and  co 
rectly,  and  he  says  the  principal  question  is  "whether  the  parti< 
that  were  brought  together  agreed  or  understood  between  thei 
selves  that  there  was  a  perfect  contract  entered  into,  or  whethi 
they  understood  that  there  were  terms  yet  to  be  fixed."  Then  is  r 
cited  in  detail  what  is  claimed  by  the  parties  in  respect  of  the  co 
tract,  and  the  learned  judge,  continuing,  left  to  the  jury  the  que 
tion  "whether  it  was  understood  between  these  contracting  parti* 
that  the  contract  was  definite,  or  whether  it  was  understood  betwet 
them  that  it  was  a  memorandum  concluding  them  as  to  the  pri< 
and  ceriain  terms  of  the  sale,  but  leaving  other  matters  open  fi 
further  negotiation.  In  that  view  this  contract  would  go  befoi 
you  just  as  the  other  evidence.  It  is  for  your  conrideration  upc 
the  question  whether  Mr.  Tolinsbee  brought  to  Mr.  Sawyer  parti< 
who  were  ready  and  willing  to  conclude  a  sale,  or  whether  these  pa 
ties  did  agree  upon  a  sale,  or  upon  the  terms  of  a  sale.  In  this 
this  contract  is  mere  evidence  for  your  con^deration,  with  the  othi 
endence  in  this  case.  If  this  lawsuit  was  a  lawsuit  between  W 
Sawyer  as  seller  and  Messrs.  Smith  and  Weill  as  buyers,  the  du' 
might  be  imposed  upon  this  court  to  say  what  the  contract  mean 
but  this  is  not  a  contract  directly  between  the  parties  to  the  sui 
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bat  ie  laid  hold  of  as  evidence  on  botli  sides  of  the  difFerent  posi- 
tions respectively  claimed."  The  court  thus  clearly,  distinctly,  and 
correctly,  as  I  view  the  case,  specified  the  purpose  of  the  submission 
of  the  contract  to  the  jury,  its  character  as  evidence,  and  the  ques- 
tion on  which  it  bore.  If  the  jury  fonnd  it  was  signed  conditionally 
hy  Weill,  then  it  followed  that  there  was  to  be  some  other  instru- 
ment drawn^  for  his  Btatemmt  applies  equally  to  both  facts,  and  the 
necessity  for  cnrfng  the  Indefiniteness  created  by  the  use  of  the  op- 
tion tended  to  lend  color  to  the  claim.  What  was  the  legal  con- 
struction of  this  instrument  did  not  become  controlling,  for,  if  it  was 
conditionally  executed,  plaintiff  did  not  show  himself  entitled  to 
recover;  while,  if  it  was  unconditional,  and  constituted  the  contract 
of  sale,  plaintiff  was  entitled  to  recover,  without  regard  to  its  legal 
effect  as  between  the  parties  to  it 

Counsel  complains  tiiat  the  court  assumed  that  it  devolved  upon 
the  plaintiff  to  show  that  a  complete  and  perfect  contract  of  sale 
was  entered  into,  and,  if  accepted  and  signed  when  it  was  not 
complete,  that  would  prevent  the  plaintiff  from  recovering  any  com- 
pensation. I  do  not  so  read  the  chaise.  On  the  contrary,  the 
court  expressly  stated  that  plaintiff  was  entitled  to  recover  if  he 
brought  the  parties  together,  the  owner  ready  to  sell,  and  the  pur- 
chaser ready  to  buy  at  the  owner's  terms.  This  was  nowhere  modi- 
fied or  qualified,  and,  while  the  court  sx>eaks  of  a  completed  sale  or 
contract  of  sale,  It  was  with  respect  to  the  claims  of  the  parties  re- 
garding the  writing,  and  not  in  denial  of  the  right  of  recovery,  if 
plaintW  produced  an  agreement  of  mind.  I  am  therefore  of  the 
opinion  that  the  court  committed  no  error  in  the  submission  of  the 
case  to  the  jury  respecting  the  agreement  of  sale.  But  I  am  of 
opinion  that  the  court  committed  an  error  respecting  the  admission 
of  testimony  as  to  other  negotiations  between  other  parties  respect- 
ing a  sale  of  the  property  after  the  execution  of  the  agreement  sued 
upon.  It  appears  from  the  evidence  that  plaintiff  did  not  waive 
Ms  right  to  compensation  for  services  rendered  by  him  as  agent,  as 
theiee  Is  no  snfBcient  evidence  upon  which  such  claim  could  be  bMed. 
Bach  T.  Emeridi,  35  N.  T.  Super  Ot  64&  FUtintifrs  right  to  re- 
cover depended  upon  the  facta  attending  upon  the  transactions  be- 
tween the  "parties  to  the  writing,  consequently  the  evidence  of  sub- 
sequent negotiations  between  different  parties  was  entirely  irrele- 
vant, tended  to  divert  the  minds  of  the  jury  from  the  main  issue,  and 
inject  into  the  trial  an  entirely  irrelevant  one,  which  might  prej- 
u^ce  the  minds  of  the  jury  to  plaintifTs  detriment.  'Hiis  ruling 
cannot  be  sustained  as  tending  to  show  difiBcuIty  in  agreeing  upon 
details  of  purchase  and  showing  indefiniteness  in  the  writing.  A 
large  part  related  to  the  gold  dause,  in  which  there  was  no  indefi- 
niteness at  all.  As  we  have  seen,  difficulties  attending  construc- 
tion or  agreement  in  detail  would  not  defeat  plaintiff's  right  Were 
the  parties  agreed?  was  the  question,  not  what  they  agreed  on. 
What  other  parties  did  in  trying  to  arrange  details  sheds  no  light 
upon  that  One  party  might  agree  without  difficulty,  where  an- 
other would  find  It  impossible.    QMs  evidence  was  improper^  re- 
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ceired,  and  mast  prodace  a  new  triaL  The  Judgment  and  order  ap- 
pealed from  BhoQld  be  reversed,  and  a  new  trial  ordered;  coats  to 
abide  the  event .  All  concur. 


i8  Misc.  Rep.  Sfi6.) 

MOBGENSTEBN  v.  HILU 

(Superior  Court  of  BufEalo,  General  Tn-m.   Hay  3, 

Factobs  axd  Bvours— CoMiinBiOMs— Pobchau  bt  Bsokkb. 

An  agreement  by  a  real-estate  agent  to  divide  oommlaslons  (m  the  sale  of 
certain  propert7,  If  plaintiff  ahonld  find  a  purchaaor,  does  not  wtltle  plain- 
tiff to  a  share  of  the  oonunlnlons  where  he  and  a  third  person  pnr^ased 

the  property. 

Appeal  from  trial  term. 

Action  hj  Jacob  Morgenstem  against  Charles  B.  HilL  From,  a 
judgment  in  favor  of  plaintiff  for  fS37^6,  entered  on  a  verdict  of  a 
jar;-,  and  from  an  order  denying  a  motion  for  a  new  trial  on  the 
mlnutesi  defendant  appeals.  Beveraed. 

Argued  before  HATCH  and  WHITE,  JJ. 

Bimon  Fleischmann,  for  appellant 
M.  Fillmore  3rown,  for  respond^it 

WHITE,  J.  The  defendant  was  interested  in  two  farms  In  the 
vicinity  of  the  city  of  BufEalo,  as  agent  for  the  owners,  from  some 
time  in  1888  until  April  9,  1890.  In  1888  the  plaintiff  secured  from 
the  defendant  the  right  to  purchase  these  farms  by  paying  the  sum 
of  1400  for  the  privilege.  He  was  unable  to  complete  the  purchase, 
and  forfeited  the  f400.  At  about  the  time  he  lost  the  privily 
of  purchasing  the  farms,  or  soon  thereafter,  the  defendant  aaid  to 
the  plaintiff  that  if,  at  any  time  thereafter,  he  would  secure  a  pur- 
chaser for  these  lands,  the  defendant  would  divide  commissions  with 
him.  Thereafter,  and  in  April,  1890,  one  Zink  called  upon  the  plain- 
tiff to  inquire  concerning  these  lands;  and  it  was  thereupon  agreed 
between  them  that,  if  the  lands  could  be  purchased  at  a  flg^ore  which 
tiiey  should  consider  advantageous  they  would  purchase  fhisaaL  on 
joint  account,  and  take  the  title  to  Zink.  The  plaintiff  and  Ziuk 
then  secured  contracts  for  the  purchase  of  the  lands  in  the  name  of 
Zink,  and  immediately  thereafter,  by  a  written  contract  between 
themselves,  defined  the  interest  which  each  should  have  in  the 
profits  of  the  lands,  when  sold,  and  the  proportions  of  the  purchase 
money  to  be  paid  by  each.  The  fact  that  the  purchase  was  made  on 
their  joint  account  was  known  to  the  defendant^  and  he  was  invited 
to  take  an  interest  with  them  in  the  purchase.  Such,  In  substance, 
are  the  facts,  as  the  jury  found  them  by  their  own  verdict  Nothing 
was  said  about  conunissiona  at  the  time,  or  with  special  reference 
to  the  purchase  by  the  plaintiff  and  Zink.  The  plfdntiff's  daim  is 
that  by  this  contract  of  sale  he  found  a  purchaser  for  these  lands^ 
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in'  the  meaniiiig  of  the  promise  made  bj  the  defendant  to  divide 
missk>nB  with  him  if  he  did  so.  If  the  promise  was  made  by  the 
ndant,  and  it  was  acted  upon  by  the  plaintiff,  the  service  ren- 
d  by  him  in  securing  a  customer  would  be  as  effectual  to  estab- 
the  contract  claimed  as  though  it  were  evidenced  by  the  most 
orate  documentary  proof.  The  real  question  upon  this  point 
le  case  is  whether  or  not  an  agent  can  claim  commissions  under 
ntract  that  he  shall  receive  them  from  his  principal  on  secur- 
a  purchaser  for  lands  owned  by  the  principal,  where  he  (the 
tt)  buys  them  himself.  There  can  be  no  doubt  that,  if  the  agree- 
t  was  made  with  the  defendant  as  claimed  by  the  plaintifF,  it 
ted  the  relation  of  principal  and  agent  between  them.  There 
[>  reason  why  an  agent  for  the  sale  of  lands,  such  as  the  de- 
ant  seems  to  have  been,  should  not  employ  agents  himself  in 
about  the  business  of  the  agency;  and  such  was  the  arrange- 
t  between  him  and  Morgenstem,  according  to  the  evidence  of 
plaintiff  himself.  He  does  not  claim  to  have  been  employed  by 
»r  Johnson  or  Forman.  Carroll  v.  Tucker,  2  Misc.  Rep.  397,  21 
Supp.  952;  1  Am.  &  Eng.  Enc.  Law,  395;  Lantry  v.  Sutton 
1.  PL  N.  Y.)  B  N.  Y.  Supp.  14.  It  seems  to  be  well  settled  as 
[aw  in  this  state  that,  where  an  agent  for  the  sale  of  property 
rs  upon  negotiations  for  the  purchase  of  It  himself,  he  thereby 
tinates  the  agency  as  to  those  negotiations;  and,  if  they  re- 
in a  purchase  by  himself,  he  cannot  without  a  special  agree- 
t  to  that  effect  claim  pay  for  services  in  making  the  sale.  Id 

a  case  the  parties  deal  with  each  other  as  principals,  and  the 
ler  relation  of  principal  and  agent  ceases  to  exist.  Dobson  v. 
iy,  8  N.  Y.  216.  The  two  positions — that  is,  of  agent  and  princi- 
-are  inconsistent  with  each  other.  In  the  one  case  the  agent  is 
td  to  exercise  his  best  skill  and  ability,  and  a  high  degree  of 
ity  and  good  faith,  to  secure  for  his  principal  the  best  price 
ibie  for  the  property  to  be  sold.  In  the  other,  he  is  justified 
sing  all  means  In  bis  power,  not  unlawful,  to  secure  the  prop- 
at  the  lowest  price  possible.  When  an  agent  purchases  from 
»rincipal  for  his  own  benefit,  he  is  presumed  to  have  resigned  his 
icy.  The  policy  of  the  law  is  to  prohibit  a  person  from  attempt- 
to  fin  the  two  positions  at  the  same  time;  and  the  principle 
ies  in  aH  cases  alike,  and  not  merely  in  those  cases  where  the 
it  has  been  guilty  of  fraudulent  conduct.   Parkist  v.  Alexan- 

1  Johns.  Ch.  394;  Beed  v.  Warner,  5  Paige,  esO;  Cram  v. 
ihell,  1  Saudf.  Ch-  251;  Dobson  v.  Racey,  8  N.  Y.  216;  McDonald 
)rd,  26  How.  404;  Bain  v.  Brown,  56  N.  Y.  285;  -Wilson  v.  Wil- 
•43  N.  Y.  413,  4  Abb.  Dec.  621;  Coal  &  Iron  Co.  t.  Sherman,  30 
t).  653;  Taussig  v.  Hart,  58  N.  Y.  425.  When,  therefore,  the 
itiff  negotiated  for,  and  became  the  purchaser  of,  the  lands  in 
tion,  with  Zink,  the  relation  of  principal  and  agent,  which  had 
etofore  existed  between  him  and  the  defendant,  was  terminated, 
those  negotiations  were  conducted  by  them  as  principals.  These 
'B  necessitate  the  conclnsion  that,  as  matter  of  law,  the  plain- 
is  not  entitled  to  recover  anything  of  the  defendant,  under  the 
v.28N.Y.B.no.7— 45 
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eridence  in  the  case.  The  jadgment  and  order  appealed  from  shou 
be  reTersed,  and  a  new  trial  ordered,  with  costs  to  abide  the  evei 

HATCH,  J.,  concurs. 

HATCH,  J.  Giving  plaintiff,  as  entitled,  the  most  favorable  vi< 
of  the  evidence,  this  recovery  cannot  be  sustained.  Some  time 
the  year  1888,  defendant  stated  to  plaintiff  that  if  he,  at  any  tin 
brought  him  a  purchaser  for  certain  lands  which  defendant  th 
had  for  sale  as  agent  of  other  partis,  he  would  divide  commissioi 
In  April  of  that  year,  plaintiff  procured  an  optional  contract 
purchase  of  the  lands,  nmning  60  days,  for  which  he  paid  ai 
forfeited  the  contract  About  March  25,  1890,  plaintiff  states  th 
one  Zink  made  inquiry  of  him  about  land  in  the  locality  where  tl 
laud  lay,  that  he  gave  him  information  respecting  the  land,  and  w 
asked  by  Zink  to  see  defendant,  which  he  did,  informed  him  th 
he  bad  a  customer  for  the  land,  obtained  the  price,  and  stated  tb 
he  would  bring  the  customer  in.  Having  reported  the  informati< 
to  Zink,  and  the  latter  indinii^  to  a  favorable  view  of  the  pro] 
sition,  plaintiff  took  him  to  defendant,  with  the  result  that  an  agn 
ment  of  purchase  was  reached,  which  was  finally  consnmmat 
and  carried  out.  Thereafter,  plaintiff  demanded  payment  of  co; 
missions,  which  was  refused.  This  statement  is  quite  as  strong 
plaintiffs  testimony,  on  his  direct  examination,  made  the  case,  ai 
it  is  quite  clear  that,  if  this  were  aU  there  was  of  the  transaction, '. 
made  out  a  case  authorizing  the  jury  to  award  one-half  commissioi 
even  though  nothing  further  had  been  said,  beyond  the  general  cc 
versation  respecting  them.  But  his  further  examination,  and  th 
of  other  undisputed  testimony  in  the  case,  established  that  duri] 
the  negotiations,  and  before  any  contract  of  sale  was  made,  eith 
verbal  or  written,  plaintiff,  by  agreement  with  Zink,  became  a  pa 
purchaser  of  the  premises,  and  offered  inducements  to  defenda 
to  join  them  therein,  which  was  declined.  The  contract  of  sa 
were  taken  in  the  name  of  Zink,  and  on  the  same  day  a  contra 
was  drawn,  and  executed  by  the  latter  and  plaintiff,  referring 
the  contracts,  and  specifying  plaintifTs  obligation  with  respect  thei 
to,  and  his  interest  therein.  The  case,  as  thus  made,  present 
plaintiff  in  the  attitude  of  a  purchaser  for  thQ  benefit  of  IkimSdf  ai 
Zink;  and,  as  such,  defendant  dealt  with  them  as  agent  of  his  pri 
cipals.  Nothing  was  said  about  commissions  in  connection  with  tl 
sale.  The  position  of  purchaser  was  therefore  inconsistent  with  ai 
agency  created  by  the  general  conversation  had  two  years  pri 
thereto,  and  could  create  no  liability  against  defendant,  in  the  a 
eence  of  a  clear  understanding  by  tiie  parties  of  the  dual  relatit 
which  plaintiff  now  claims  existed.  When  plaintiff  appeared  as  pi 
chaser,  he  occupied  an  entirely  different  attitude  from  Uiat  of  age] 
for  defendant.  He  then  acted  for  himself;  and,  without  an  expre 
agreement  that  he  should  receive  commissions  for  snch  rale,  ] 
could  not  recover  ikeuL  It  would  be  quite  too  loose  a  constraeti« 
of  the  evidence  and  drcumstances  attending  the  transaction  to  ho 
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tie  original  statement  to  divide  commisBions  was  within  the 
iplation  and  understanding  of  the  parties  when  the  new  con- 
vas  made.  There  was  an  entire  change.  They  occupied  dif- 
relations,  and  were  under  different  obligations.  Plaintiff 
sot  be  both  purchaser  and  agent,  for  such  petition  would  vio- 
le  fiduciary  relation  which  agency  creates.  Dutton  t.  Will- 
2  N.  Y.  318,  319.  Gases  relied  upon  by  plaintiff  are  inap- 
ie  to  the  undisputed  facts  presented.  It  Is  quite  true  that 
jnt  has  been  permitted  to  recover  where  he  acted  for  both 
i;  and  an  agreement  between  brothers  to  divide  commissions, 
cting  for  different  parties  to  the  transaction,  has  been  upheld, 
ire  Jarvis  v.  Schaefer,  105  N.  Y.  289,  11  N.  E.  634;  Bearing 
rs  (Sup.)  3  "S.  Y.  8upp.  31.  But  in  each  case  all  of  the  par- 
oth  principals  and  agents,  dealt  with  respect  to  a  full  dis- 
i  of  all  the  facts,  and  were  held  bound  thereby.  It  is  true 
sfendant  understood  that  plaintiff  was  purchasing  for  himself 
lother;  but  it  is  also  true  that  no  mention  was  made  of  com- 
as, according  to  plaintiff's  evidence,  and  they  were  expressly 
;d  to  defendant,  according  to  his  testimony.  Whatever  be 
:t  in  that  regard,  it  is  fatal  to  plaintiff's  claim;  for,  giving  him 
nefit  of  his  version,  there  was  no  agreement  expressed  at  the 
y  the  parties  that  commissions  were  to  be  divided.  The  mo- 
r  a  dismissal  of  the  complaint  should  have  been  granted.  The 
ent  and  order  appealed  from  are  therefore  reversed,  and  a  new 
rdered ;  costs  to  abide  event 

ITE,  J.,  concurs. 


m  Pleas  of  New  Tork  City  and  Comity,  Geno-al  Term.    Hay  7, 1894.) 

PE—ADinusiONB— Effect  of  Wbitteh  Btatement. 
statement  by  an  assignee  for  benefit  of  creditors,  In  a  letter  to  the  as- 
or,  tbat  be  stlU  has  In  bis  possession  certain  property  pledged  to  htm 
^e  assignor,  1b  conclusive  against  bim  on  bis  accounting,  tlij>ugh  he 
[flee  that  the  statement  in  the  letter  was  not  true. 

eal  from  special  term.  ^ 

»unting  of  Joseph  Pool  as  assignee  for  benefit  of  creditors 
am  Pool  From  a  decree  confirming  the  report  of  referee 
signee  appeals.  Affirmed. 

opinion  of  Chief  Judge  DALY  at  special  term  is  as  follows: 

latters  upon  which  I  reserved  my  decision  were:  (1)  As  to  the  sum  of 
0,  derived  by  the  assignee  from  the  Ford  account  which  be  claims  as 
1  property,  but  with  which  he  has  been  charged  by  the  referee  as  part 
assigned  estate.  (2)  A.s  to  the  sum  of  $4,107.25,  the  value  of  three 
if  the  Columbus,  Hocking  Valley  &  Toledo  liaih-oad,  of  the  par  value 
0,  and  the  coupons  thereof  and  interest;  which  bonds  the  referee  finds 
!  assignee  had  in  his  possession  at  the  time  of  the  assignment  as  tlie 
f  of  the  assignor,  and  for  which  he  has  failed  to  account  (3)  The 
$3,167.95,  the  value  of  two  bonds  of  the  Mutual  Union  Telegraph  Com- 
rith  coupons  and  Interest  with  which  the  referee  has  charged  the  as- 
'OT  the  same  reasons.    (4)  The  sum  of  $3,000,  which  the  referee  bos 
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disallowed  on  tbe  ground  that  it  was  an  advance  of  money  to  the  asali 
personally,  and  not  a  payment  to  his  wife,  Clara  L.  Pool,  a  preferred  cred 

As  to  tbe  Ford  account:  Just  prior  to  the  assifrnment  the  assignor  iuu 
account  with  one  Ford,  his  broker,  In  an  operation  In  Erie  second  bo 
Ford  held  as  collateral  to  the  account  certain  bonds  and  11,289  in  < 
Two  days  before  the  assignment  the  assignor  transferred  this  account  to 
assignee.  Was  this  transfer  a  gift,  as  the  assignee  claims?  At  the 
of  the  transfer  tiiere  was  a  profit  In  the  accoant,  whldi  the  assignor  c 
hare  realized  if  It  were  closed  out  then.  When  It  was  sabsequently  d 
out,  there  was  realized  from  it  over  93,000.  which  the  asalgnw  totik  and  1 
and  now  claims  belongs  to  him.  There  i«  the  testimony  of  the  two  tNrotl 
the  assignor  and  the  assignee,  as  to  Uie  object  of  the  transf^;  and  If  it 
merely  oath  against  oath  I  should  not  think  the  referee  justified  In  char 
the  assignee  with  this  money.  But  tbe  testimony  of  the  assignor  Is  suppoi 
in  the  first  place,  by  the  probability  of  the  case,  for  he  was  certainly  not 
position  at  tiie  time  to  make  a  gift  of  any  assets  npon  which  he  could  ex 
to  realhw  thai  or  thereafter,  and,  In  the  next  places  the  testimony  of  tin 
slgnee  la  Inconsistent  and  unreliable^  At  one  time  he  denies  reoollectlo 
the  transfer  of  the  account,  at  anoth^  time  claims  that  he  had  turned  tihe 
pins  oya  to  his  broths,  at  another  time  that  he  had  credited  him  with 
amount,  and  finally  claims  another  absolute  transfer.  Under  these  ciri 
stances  It  Is  not  surprising  that  the  referee  has  charged  him  with  the  w 
profit  which  It  is  undisputed  he  received  niK>n  tbls  account,  and  for  whlc 
paid  no  consideration  to  his  brother. 

As  to  the  Hocking  Valley  bonds  and  the  Mutual  Union  bonds:  At  the 
of  tbe  asslgnmcmt  the  assignee  had  in  his  hands  seven  Sotting  TaUey  b 
and  two  Mutual  Unl<m  bonds  belonging  to  the  assignor.  This  Is  estabUshe 
two  letters  of  tbe  assignee,  bearing  date,  respectively,  July  17  and  Septei 
26, 1885  (the  assignment  was  made  July  22, 1885).  There  is  no  dispute  tb; 
June,  1885,  the  assignee  had  received  these  bonds  from  his  brother  as 
lateral.  His  contention  Is  that  he  had  returned  them  before  the  assignn 
There  Is  no  documentary  evidence  that  such  was  the  case.  On  the  conb 
the  letter  of  September  26th,  after  the  assignment  states  that  they  were 
in  his  possession.  It  says:  "You  will  understand  that  the  bonds  refmt 
In  ray  letter  as  returned  to  you  I  still  have,  you  not  having  called  or  recc 
them;  and.  In  view  of  tbe  notes  of  Harvey  being  part  of  the  Wallace 
lateral,— a  fact  which  I  did  not  know  at  the  time  I  received  them,— I  will 
the  bonds,  and,  after  paying  my  debt,  frill  turn  over  the  residue  to  the  es 
or  such  persons  as  may  be  the  owner  or  owners."  The  assignee  meets 
evidence  contained  in  his  own  letters  by  simply  affirming  that  the  statei 
therein  contained  was  not  true.  Tbe  object  of  the  writing  according  tt 
own  statement  was  to  mislead  the  creditors,  and  to  manufacture  evldenci 
that  purpose.  With  such  an  avowal,  how  can  it  be  expected  that  his  t 
mony  that  he  returned  the  bonds  can  be  believed?  The  evidence  of  the  re 
of  the  bonds  rests  upon  his  unsnpported  oatb,  and,  had  ibe  referee  found  li 
favor  upon  that  Issue,  we  should  have  been  compelled  to  reverse  bis  Jodfcn 
Kehr  v.  Stauf,  12  Daly,  115;  Molloy  v.  Ralhroad  Co.,  10  Daly,  458;  Boy 
Colt,  20  How.  Pr.  384.  While  alleged  verbal  admissions  of  a  party  an 
garded  as  the  weakest  kind  of  evidence,  his  admitted  written  dcclarai 
maJte  evidence  of  the  strongest  kind,  and  such  writings,  unexplained,  are 
elusive  against  him.  It  Is  true  that  the  assignee  offers  an  explanation  of 
letter,  but  such  ^planatlon  only  shakes  bis  iredibUitT  stlU  more,  for  It  sli 
him  engaged  In  deliberately  omcoctlng  false  evidence  upon  the  very  i 
in  Issue;  not  for  ttie  porpose  of  this  trial.  It  Is  true,  but  tor  tbe  purpoa 
misleading  tbe  creditors  of  tbe  estate.  The  referee  should  not  do  other 
than  charge  tbe  value  of  the  bonds  against  tbe  assignee.  It  was  propc 
charge  the  highest  value  up  to  the  ttme  of  tbe  trial,  for  there  la  no  evld 
that  he  had  disposed  of  tbe  bonds,  and  thoefore  was  sUU  i»esnmed  to  1 
them  In  his  possession. 

As  to  the  three  thousand  dollars  claimed  to  have  been  paid  on  account  ol 
preferred  debt  of  Olara  I*.  Fool:  These  moneys  were  paid  to  the  assignor 
sonally  from  time  to  time.  No  receipts  were  glvea,  and  thwe  Is  no  d 
mentory  evld^e  to  show  tbat  they  were  paid  or  ree^red  on  accoant  of  : 
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Lebt  Payments  on  her  preferred  debt  are  evidenced  by  checks  to  her 
md  the  absence  of  this  formality  is  Btrongly  against  the  assignee's 
It  Is  undisputed  that  her  husband  was  her  agent  generally,  but  there 
Idence  that  the  moneys  he  received  were  turned  over  to  her,  or  applied 
fvay  upon  her  account.  It  Is  not  unreasonable  to  expect  that.  If  these 
its  were  intended  by  the  assignee  as  a  charge  against  Mrs.  Fool,  vouch- 
hat  effect  would  have  been  exacted. 

of  the  objections  to  the  account  require  that  the  report  should  be  re- 
>ack.  Before  afflrming  it,  howev^,  and  signing  as  the  final  decree,  I 
!qulre  consents  of  the  creditors  MiUer  and  McClellan  that  they  have 
ice  of  this  proceeding,  and  consent  to  the  entry  of  the  decree,  as  the 
does  not  appear  to  have  bem  properly  served  upon  them.  With  re- 
>  the  motion  by  the  assignee  for  allowance  of  counsel  fee,  It  seems  to 
:  the  expenses  of  a  litigation  ora  these  accounts  in  which  he  has  been 
issful  with  regard  to  every  material  issue  should  not  be  charged  against 
tte.  In  an  ordinary  action  in  equity  ndther  costs  nor  counsel  fee 
M  awarded  to  the  unsuccessful  party,  and  the  assignee  stands  In  that 
L.  I  shall  allow  coats  and  a  coimsel  fee  of  $250  for  the  ordinary  work 
ccounting,  apart  from  the  expenses  entailed  in  trying  the  issues  which 
«u  disposed  of  adversdy  to  the  assignee.  After  the  formal  proofs  re- 
is  above,  the  report  will  be  confirmed. 

aed  before  BOOKSTAVEB,  BISCHOFF,  and  PEYOB,  JJ. 

es  W.  HaweB,  for  appellant, 
ed  Taylor,  for  respondents. 

t  CUBIAM.  After  a  critical  examination  of  the  evidence  in 
:ord  and  the  voluminous  briefs  of  counsel,  we  are  Batisfled, 
he  argument  of  the  learned  chief  judge,  with  the  disposition 
case  at  special  teim,  and  we  are  content,  on  his  opinion,  to 
the  judgment   Judgment  afBrmed,  with  coata. 


.  Rep.  261.) 

BBIOOS  T.  JONES  et  aL 

>n  Pleas  of  New  York  City  and  County,  General  Term.   May  T,  1SM.> 

'AL  AKD  Aomr — LtabitiTtt  op  Prtrcipai.  tO  Thibd  Pbrsoss. 
liere  defendants  delivered  to  their  clerk,  for  return  to  plalntlfl,  se- 
ties  held  as  coll:iterai  to  a  claim  against  plaintiff,  and  the  clerk  con- 
red  them  to  his  own  use,  defendants  are  liable,  though  the  clerk  pre- 
ted  a  forged  check,  which  he  stated  was  given  bf  plaintiff  to  diseluu^e 
liability  tuid  release  the  securities. 

teal  from  judgment  on  report  of  referee. 

ion  by  Thomas  J.  Briggs  against  Nathaniel  S.  Jones,  Francis 
mett,  George  R.  Hopkins,  and  George  Kirkland  for  conversion 
res  of  stock.  From  a  judgment  in  favor  of  plaintiff,  defendants 
I.  Affirmed. 

ued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOB,  JJ. 

?eler  H.  Peckham^  for  appellants, 
derick  Seymour,  for  respondent 

CHOFF,  J.  This  is  an  action  for  the  conversion  of  200 
I  of  stock,  the  property  of  the  plaintiff,  held  by  the  defendants 
i  plaintiff's  account  in  their  capacity  of  stockbrokers.  That 
B  predicable  erf  the  referee's  findings  of  fact  upon  the  evidence 
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is  nol^  we  think,  to  be  BuccessfaUy  ui^ed;  and  that  the  case  ia 
aspect  Ib  accepted  by  the  appellants  Beems  to  appear  from  th' 
ture  of  their  contention  for  a  rcTersal.  It  appears  that  the  f 
in  question  was  lost  to  the  plaintiff  when  in  the  castod;  of  th< 
fendants  as  bailees,  under  the  following  circumstances:  Di 
the  period  covered  by  the  plaintifTs  transactions  with  the  de 
ants'  firm,  there  was  in  their  employ  one  Thomas  Stout,  by  whon 
plaintiff's  business  was  principally  attended  fo.  The  stock  y> 
forms  the  subject  of  this  action  had  been  purchased  by  the  Ate 
the  plaintii]^  the  sum  of  |10,000  having  been  paid  by  him  to  thei 
such  purpose,  leaving  a  balance  due  the  latter  upon  the  transai 
of  11^241.69.  After  this  property  had  been  in  the  defendants' 
tody  for  a  certain  period  of  time,  Stout  obtained  the  same  upoi 
representation  that  the  plaintiff  had  made  a  call  for  it  A  cl 
purporting  to  bear  the  plaintifTs  indorsement,  in  the  amount  o 
upon  tiiis  transaction  as  above  stated,  was  presented  to  the  fin 
Stout,  and  the  .stock  was  delivered  to  him  with  instructions  U 
liver  it  to  the  plaintiff.  This  indorsement  was  in  fact  a  for] 
and  the  means  whereby  Stout  obtained  possession  of  the  stock 
fraudulent  as  against  the  defendanta  Subsequent^  the  said  E 
disposed  of  the  stock,  and  applied  the  proceeds  to  his  own  pnrp 
The  referee  gave  judgment  for  the  plaintl^  and  the  defendsmts 
taken  this  appeal;  our  attention  being  directed,  by  the  point 
lied  upon,  to  the  correctness  of  the  conclusion  reached,  in 
of  the  finding  of  fact  that  the  agency  of  Stout  in  this  partii 
transaction  had  its  foundation  upon  his  fraud  as  practiced  upox 
defendants. 

^e  recovery  rests,  not  upon  •  any  question  as  to  the  dc 
of  care  which  was  required  of  the  defendants  in  the  perl 
ance  d  thdr  duly  to  the  plaintiff  with  its  corrdative  responsil 
for  n^^gence,  but  proceeds  upon  the  theory  that  the  act  of  E 
in  exercising  tmwarranted  dominion  over  the  property  in  qoei 
was  attributable  to  the  defendants  as  his  principals.  The  rei 
has  found  that  no  negligence  existed  in  the  appointment  and 
tlnued  employment  of  Stout  by  the  defendants,  so  conslderatic 
to  the  duty  of  preserving  the  property,  which  existed  by  reasc 
the  nature  of  the  contract,  is  unnecessary.  In  an  action  ot  ti 
it  is  not,  as  in  assumpsit,  the  omission  which  forms  the  gravai 
it  is  the  act  (Willard  v.  Bridge,  4  Barb.  361);  and,  when  sadi 
may  be  established,  a  bailee,  whether  for  reward  or  not,  is  1: 
for  the  conversion  of  the  property  bailed  (Esmay  t.  Fannie 
Barb.  189).  Bearing  this  distinction  in  mind,  it  is  apparent 
the  rule  of  liability  for  the  theft  of  a  servant  in  the  bailee's  em 
as  laid  down  in  Foster  v.  Bank,  17  Mass.  479,  and  similar  cases  i 
sumpsit,  is  not  to  serve  as  a  criterion  in  such  an  action  aa 
present  The  determination  of  the  learned  referee  was  that  u 
their  contract  the  defendants  had  assumed  the  duty  of  delivf 
this  stock  to  the  plaintiff,  and,  for  the  purpose  of  fulfilling  i 
duty,  authority  was  by  them  delegated  to  their  agent  Therefo 
violation  by  tliis  agent  of  the  principals'  duty  so  assumed  and 
egated  is  attributable  to  the  principals  as  their  act  The  obi 
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dnesB  of  this  proposition  of  law  is  not  open  to  question.  See 
r,  Ag.  (9tfa  Ed.)  §  455;  Quinn  v.  Power,  87  N.  Y.  535;  Stewart  t 
n>ad  Co.,  90  N.  Y.  588.  But  it  is  contended  that,  by  reason  ot 
uisrepreaentatiODS  of  Stout  in  procuring  his  agency  in  this  par- 
ar  transaction,  the  defendants  are  not  chargeable.  This,  how- 
would  be  a  question  in  no  way  affecting  the  plaintiff,  but  would 
solely  between  Stout  and  his  employers;  and  that  liability  may 
I'oided  by  the  principal  in  such  a  ease  was  distinctly  negatived 
asweU  V.  Putnam,  41  Hun,  531.  There  can  be  no  question,  upon 
evidence,  that  Stout  acted  throughout  in  the  capacity  of  agent 
le  defendants,  and  that  he  was  at  no  tin^e  the  agent  of  the 
itiff.  In  view  of  the  authorities,  we  are  not  able  to  hold  that 
measure  of  damages  adopted  by  the  referee  was  unauthorized 
ght  v.  Bank,  110  N.  Y.  237,  18  N.  E.  79);  and,  upon  the  undis- 
d  eridence  that  the  defendants  had  no  stock  of  the  same  char- 
p  subsequent  to  the  conversion,  the  conclusion  that  the  plain- 
cause  of  action  was  complete  when  such  conversion  took 
iy  without  a  demand,  rests  upon  unquestioned  authority  (Ganley 
ank,  98  N.  Y.  487,  493  and  cases  cited).  The  judgment  must  be 
ned,  with  costs.   All  concur. 

sc.  Rep.  280.) 

ACH8MAN  et  al.  t.  COLUMBIA  BANE  OP  OITT  OF  NEW  YORK. 
moD  Pleaa  of  New  York  City  and  County,  General  Term.    May  7,  1894.) 

a  AND  BARKDIti — DUTY  OP  DSPOBITOR  TO  KXAUINE  CaKCBLED  OeIKCEB. 

Where  a  depositor,  in  the  ordinary  course  of  business,  gives  his  pass  book 
Qd  canceled  checlcs  to  his  bookkeeper  to  be  examined,  and  the  bookkeeper 
thereby  enabled  to  conceal  the  fact  that  he  had  forged  some  of  the  checks, 
le  depositor  is  not  estopped  by  the  dehiy  in  dlscoTertDg  the  forgny  from 
•covering  the  amount  of  the  forged  checks  from  the  bank.  26  N.  Y.  Supp. 
J5,  affirmed. 

jpeal  from  city  court,  general  term. 

;tion  by  Bigmund  Wachsman  and  another  against  the  Columbia 
k  of  the  City  of  New  York.    Plaintiffs  were  depositors  with 
adant,  and  the  action  was  substantially  to  recover  the  amount 
iree  checks  which  the  bank  charged  against  them,  but  which 
averred  to  be  forgeries.    One  check  was  for  |493,  dated  Au- 
18,  1892;  one  was  for  f 578.96,  dated  August  30,  1892;  and 
third  was  for  $700,  dated  October  24,  1892.    From  a  judgment 
le  city  court  (26  N.  Y.  Supp.  885)  affirming  a  judgment  entered 
verdict  in  favor  of  plaintiffs  for  ?1,886.51,  and  an  order  denying 
ation  for  a  new  trial,  defendant  appeals.  AflBnned, 
rgued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

S.  Isaacs  (Julius  J.  Frank,  of  counsel),  for  appellant, 
avid  Leventrltt,  for  respondents. 

AXY,  C.  J.    There  was  sufBcient  evidence  to  sustain  the  finding 
the  disputed  checks  were  not  drawn  by  plaintiffs,  nor  with 
r  knowledge  nor  in  the  course  of  their  business,  and  that  they 
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were  forgericB  hj  their  botdckeeper.  The  only  qneafions  upon  th 
appeal  arise  upon  exceptionB  to  the  court's  refuBal  to  charge  thi 
plaintiffs  were  estopped  from  objecthig  to  the  correctness  of  i} 
account  as  balanced  hj  the  bank,  and  delivered  to  and  retain* 
by  them  without  objection;  and  that  they  had,  by  their  course 
conduct,  put  it  in  the  power  of  their  bookkeeper  to  perpetrate  tl 
forgery,  and  are  estopped  by  their  own  negligence  from  recovei 

There  is  no  ground  tor  holding  the  plaintiffs  estopped.  After  tl 
bank  had  parted  with  its  money  upon  the  foi^^  checks,  nothii 
was  done  nor  left  undone  on  the  part  of  the  depositors  by  which  tl 
bank  lost  any  rights;  and,  although  the  pass  bocdE  (lowing  tl 
account  as  balanced  was- retained  by  them  for  some  time,  the  4 
lay  was  accounted  for  by  showing  that  in  the  ordinary  course 
business  the  book  and  the  vouchers  were  given  to  their  bookkeep 
for  examination,  and  that  he  availed  himself  of  the  opportuni 
to  conceal  the.  fraud  he  had  already  perpetrated.  This  delay  d 
not  make  the  account  stated  conclusive  upon  the  plaintiffs,  but  od 
cast  upon  them  the  burden  of  impeaching  it  for  mistake,  and  pre 
ing  that  the  checks  were  foiled.  Angost  t.  Bank  (Sup.)  1  if. 
Supp.  139.  Had  they  even  made  a  personal  examination  of  tl 
vouchers,  and  been  deceived  by  the  fraudulent  signature,  and  acqi 
esced  in  the  account  under  the  impression  that  it  was  correct,  th 
would  not  be  estopped  from  making  the  claim  upon  subsequent  d 
oovery  of  the  foi^ery,  unless  the  delay  had  prejudiced  tiie  ban 
Weisser  v.  Denison,  10  K.  Y.  68.  Banks  are  bound  to  know  tl 
signatures  of  their  depositors,  and,  if  tbey  pay  forged  checks,  tb 
commit  the  first  fault,  and  cannot  visit  the  consequences  upon  tl 
innocent  depositor,  who,  after  the  fact,  is  also  deceived  by  the  sim 
lated  paper.  So  if  the  depositor,  in  the  ordinary  course  of  bnsinei 
commits  the  examination  of  the  bank  account  and  vouchers  to 
clerk  who  is  the  criminal,  and  he  fails  to  disclose  the  foiled  checl 
the  duty  of  the  depositor  to  the  bank  is  discharged,  although,  If  1 
had  made  the  examination  personally,  he  would  have  detect) 
them.  The  duty  of  the  depositor  at  most  Is  to  exercise  ordina 
care,  and  this  was  performed  when,  in  the  ordinary  course,  thi 
intrusted  the  duty  of  examination  to  the  usual  agent.  Frank 
Bank,  84  N.  Y.  209;  Welch  t.  Bank,  73     T.  424. 

It  was  not  error  for  the  court  to  refow  the  inBtnictio&  aaked  t 
by  defendant, — that  the  jury  must  find  a  verdict  for  defendan 
that  the  plaintiffs,  by  their  course  of  conduct,  had  put  it  ia  ti 
power  of  their  bookkeeper  to  perpetrate  the  forgery,  if  the  chec' 
were  forged,  and  the  plaintiffs'  own  negligence  estops  them  fro 
the  right  to  recover  in  this  action.  It  is  not  now  contended,  ho' 
ever,  that  the  defendant  was  entitled  to  a  direction  of  a  Yerdi 
as  asked  for,  but  that  it  was  the  duty  of  the  court  to  submit  tl 
question  of  plaintiffs'  negligence  to  the  Jury.  No  such  reqne 
was  made  at  the  trial,  and  tiie  ozily  exception  which  it  ia  clalmi 
presents  error  In  this  regard  is  one  taken  "to  that  part  of  the  chaii 
wherein  it  states  that  the  only  question  for  the  jni7  is  wheth 
Wachsraan  &  Company  drew  the  checks  In  dispute  or  not"  Th 
.exception,  in  the  absence  of  request  to  submit  the  specific  questit 
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te  jury,  did  not  caH  the  attention  of  the  coort  to  the  error  now 

>lained  of,  and  is  therefore  unavailable.  Manning  t.  Case, 
mj.  Dig.  108;  Sterrett  v.  Bank,  122  N.  T.  662,  25  N.  E.  913. 
even  were  the  exception  sufficient  to  raise  the  question  now 
ed,  it  is  manifest  .that  the  evidence,  stated  as  strongly  as  the 
llant  puts  it,  does  not  present  ground  to  support  an  allegation 
igligence.  It  does  not  appear  that  there  was  anything  unusual' 
aintiffs  empowering  their  bookkeeper  to  write  out  the  body  of 
ks,  make  entries  thereof  in  the  corresponding  stabs,  receive 
returned  and  canceled  checks  or  vonchers,  and  voucher  lists 
ii^  tiiereto,  compare  them  with  stubs  in  the  check  book  and 
the  bank  book  as  balanced,  without  any  kind  of  supervision 
)ntrol  whatever  on  the  part  of  the  plaintiffs.  The  latter  had 
right  to  manage  their  business  through  agents,  and  are  not  to 
leid  for  want  of  ordinary  care  because  the  confidence  so  re- 
el subjects  the  latter  to  temptation.  To  constitute  negligence 
i  most  be  proof  of  facts  tending  to  show  that  the  agent  was 
Qstwortl^,  and  that  the  principal  had  some  notice  thereof,  or 
the  acts  or  (miissions  complained  of  were  out  of  the  usual 
se  of  business.  The  burden  of  proving  negligence  rested  on 
defendant,  and  It  failed  to  show  it  There  is  no  proof  that 
itiffs  "intrui?ted  the  entire  financial  management  of  their 
less  to  their  bookkeeper,"  as  claimed  now  by  appellant,  or  that 
upervision  or  control  was  exercised  by  plaintiffs.  The  duty 
Le  depositor  is  discharged  when  he  exercises  such  diligence  as 
iqoired  by  the  circumstances  of  the  particular  case,  including 
relations  of  the  parties  and  the  established  or  known  usages 
isiness.  Bank  v.  Morgan,  117  V.  8.  96,  6  Sup.  Ct  657. 
is  argued  that  the  exception  last  referred  to  is  available  to 
Uant  because  the  instruction  that  the  only  question  for  the 
was  whether  plaintiffs  drew  the  checks  in  dispute  or  not  did 
^resent  the  real  issue  litigated  upon  the  trial,  and  was  therefore 
leons.  On  the  contrary,  that  was  the  principal  issue  litigated 
1  the  trial,  and  no  error  was  committed  in  submitting  it  to  the 
,  and  in  submitting  It  as  the  only  issue,  since  appellant  dalmed, 
feet,  that  there  was  no  other,  by  asking  a  direction  of  a  verdict 
ie  other  question,  which  he  deemed  established  by  the  evidence, 
h  of  appellant's  brief  is  devoted  to  considerations  which,  how- 
proper  for  cognizance  by  the  city  court,  are  ineffectual  upon 
appeal,  where  we  are  limited  to  the  review  of  questions  raised 
ppropriate  exceptions. 

le  general  exception  to  the  instruction  complained  of  does  not 
ce  to  present  the  question  whether  there  was  any  proof  of  the 
ery  of  two  of  the  checks.  There  was  no  motion  to  dismiss 
complaint  at  the  close  of  the  case,  and  no  request  for  instmc- 
on  the  poiat  now  made,  nor  any  exception  to  the  submission  to 
fury  of  the  genuineness  of  the  two  checks.  The  only  exception 
ilii^  upon  admission  of  evidence  presents  no  error.  The  forged 
ks  were  made  payable  to  one  J.  O.  Morris,  and  the  plaintiffs  had 
right  to  show  that  they  had  no  dealings  with  such  a  person. 
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Had  they  omitted  to  gfre  such  testiniony,  it  might  Iiare  been 
<saBion  for  unfavorable  inference.  The  judgment  and  order  appes 
from  should  be  affirmed,  with  costs. 


<H  MlBC.  Bep.  277.) 

DBARING  V.  PEARSON. 

<Gommon  Pleas  of  New  York  Gl^  and  Coimt7,  General  Term.   May  7»  U 

Appeal— Practice— 8ETTI.BHSNT  OF  Case. 

Settlement  of  case  on  appeal  bjr  the  trial  judge  im  oonclutiTOk  wbm 
facts  are  disputed.   26  N.  Y.  SnpQ.  74,  affirmed. 

Appeal  from  city  court,  general  term. 

Action  by  Nina  H.  Dearing  against  Aylma  Y.  Pearson.  From 
order  of  the  city  court  (26  N.  Y.  Sapp.  74)  affirming  an  order  d€ 
ing  a  motion  for  a  resettlement  of  the  proposed  amendment  of  c 
on  appeal,  defendant  appeals.  Aifirmed. 

Argued  before  BOOKSTAYEB,  P.  J.,  and  BIBCHOFF  and  PI 
OB,  JJ, 

Artemas  B.  Smith,  for  appellant 
David  Lerentritt,  for  respondent. 

BISCHOPP,  J.  The  action  was  to  recover  damages  for  pi] 
tiff's  wrongful  discharge  from  defendant's  employment  undei 
contract  for  theatrical  services,  and  resulted  in  a  verdict  and  jv 
ment  for  plaintiff.  Feeling  aggrieved,  defendant  undertook  to 
peal  to  the  general  term  of  the  court,  and,  towards  that  end,  nu 
and  served  his  proposed  case  on  appeaL  To  the  proposed  ci 
plfdntiff  caused  a  proposed  amendment  to  be  served,  wMt^  on  i 
tlement  of  the  case,  was  allowed.  Thereafter,  defendant  moved 
have  the  case  resettled,  and  the  amendment  disallowed,  which  l 
denied ;  and,  from  the  order  denying  his  motion,  defendant  appea 
to  the  general  term  of  the  court  below,  where  it  was  afflm 
From  tbe  order  of  affirmance,  this  appeal  is  taken. 

On  the  trial  there  was  some  contention  on  defendant's  part  c 
cerning  the  service  of  an  alleged  notice  of  defendant's  election 
terminate  the  contract  of  employment.  The  proposed  case  on 
peal  from  tbe  judgment  contained  a  request  by  defendant's  com 
to  charge  as  follows:  "I  ask  the  court  to  charge  that,  if  the  j 
believe  the  custom  as  to  two  weeks'  notice  existed,  they  must  g 
only  salary  for  the  two  days  short  of  the  two  weeks," — to  which 
trial  justice  responded,  "Declined."  From  the  proposed  case,  it  ti 
appeared  that  the  trial  justice  proceeded  to  charge,  "But  I  cha 
that,  in  that  event,  that  would  be  the  extent  and  limit  of  the  dj 
ages  recoverable  by  her  in  this  action;"  and  then  followed  defe 
ant's  exception.  The  purport  of  defendant's  motion  for  reset 
ment  of  the  proposed  case  on  appeal  was  to  have  the  matter 
peering  as  charged  expunged,  so  that  defendant's  exception  wo 
appear  as  having  been  taken  to  the  refusal  to  diarge.  On  the  1 
tion  for  resettlement  of  the  case,  it  appeared,  for  defendant,  fi 
the  stenographer's  minutes,  and  the  affidavits  of  Messrs.  Bowd 
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and  CloBe,  that  the  matter  purporting  to  have  been  charged  was 
in  fact  not  charged,  while,  from  the  affldaTita  of  plaintifE's  counsel, 
MeasrB.  George  M.  LcTentritt,  Levy,  and  Helling,  it  appeared  that  the 
matter  was  charged  pending  a  colloquy  between  the  trial  justice  and 
counsel  for  the  respective  parties, — if  not  in  the  exact  language  of 
the  case,  in  substance.  Upon  this  conflict  of  evidence,  we  are  ob- 
viously unable  to  say  that  thj&  trial  justice  erred  in  his  denial  of  de- 
fendant's motion,  and  must  assume  that,  assisted  by  his  own  recol- 
lection, the  justice  determined  plaintiffs  contention  to  accord  with 
the  actual  occurrences.  An  appellate  conrt  will  never  presume  that 
the  court  from  which  the  appeal  is  taken  erred;  and  it  is  incumbent, 
therefore,  upon  the  appellant,  in  every  instance,  to  show  the  error 
complained  of  aiBrmatlvely.  It  was  the  province  of  the  general 
term  of  the  court  below  to  correct  any  error  appearing  from  the  pre- 
ponderating effect  of  the  evidence,  but  the  order  of  affirmance  is 
conclnsiTe  upon  us  in  that  regard.  At  any  rate,  the  error,  if  any, 
of  the  denial  of  defendant's  motion,  was  rendered  harmless  by  the ' 
stipulation  of  counsel  that  the  appeal  from  the  jndgmeut  be  heard 
and  determined  without  reference  to  the  matter  sought  to  be  ex- 
punged from  the  case,  and  that  the  case  on  appeal  fnon  the  judg* 
ment  be,  for  that  purpose,  deemed  amended  so  as  to  conform  to  de- 
fendant's contention  on  the  motion  for  resettlement.  Our  opinion  in 
the  disposition  of  the  appeal  from  the  judgment  is  evidence  that  the 
stipulation  was  acted  upon  on  our  part.  Order  affirmed,  but,  in 
view  of  the  stipulation  referred  to,  without  costs  to  either  party,  as 
against  the  other. 

BOOESTAVEB,  P.  J.  In  as  far  as  the  appeal  from  the  order  is 

concerned,  I  concur. 

(8  MiBC  Rep.  209.) 

DEARINO  T.  PBABSON. 

{Common  Fleas  of  New  York  City  and  County,  General  Term.   May  7, 18M.) 

1.  Appeal— Faildrb  to  Move  to  DtsHisfl  Complaint. 

Failure  of  defendant  to  move  to  dlsn^ss  tbe  complaint,  or  to  ask  a  direc- 
tion in  hla  favor,  is  a  concession  tbat  tlie  evidence  Is  sufficient  to  warrant 
the  BubmlBsion  of  the  case  to  the  Jury. 
3.  Paroi.  Evidkncb— Voluntary  Desthtjctioh  ok  WniTiHO. 

Parol  evidence  1b  admissible  to  prove  the  contents  of  a  writing,  tboogli  it 
was  Vfduntarlly  destroyed  by  the  party,  unless  It  was  destroyed  wlllfally, 
and  with  a  corrupt  design. 

Appeal  from  city  court,  general  term. 

Action  by  Nina  H.  Dearlng  against  Aylma  T.  Pearson.  From  a 
JndgTnent  of  the  city  court  N.  Y.  Snpp.  74)  affirming  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  BOOKSTAVER,  BISOHOFF,  and  PBTOB,  JJ. 

Artemas  B.  Smith,  for  appelant. 
David  Lerentrltt,  for  respondent 

BISOHOFF,  J.  The  judgment  of  affirmance  of  the  court  below 
is  conclusive  upon  us  as  to  the  weight  of  the  evidence.  Bowe  v. 
Comley,  11  Daly,  318;  Smith  v.  Pryor  (C3om.  PL  N.  T.)  9  N.  T.  Supp. 
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636;  Amstein  v.  Haulenbeek  {Com.  PI.  N.  Y.)  11  N.  Y.  Supp.  701; 
Paige  V.  Chedsey,  4  Miac.  Rep.  183,  23  N.  Y.  Supp.  879;  Meyers  v. 
Cohn,  4  Misc.  Rep.  185,  23  N.  Y.  Bupp.  996.  Defendant's  omission 
to  move  the  dismissal  of  the  complaint,  or  that  a  verdict  be  directed 
in  his  favor,  was  a  concession  that  the  evidence  was  sufQeient  to  war 
rant  its  Bubmission  to  the  jniy.  Barrett  t.  Third  Are.  K  Co.,  411 
N.  T.  628.  And,  witliout  an  exception  to  the  denial  of  either  of  sacli 
motions,  the  contrary  may  not  be  ur^ed  on  this  appeaL  Schwingei 
T.  Raymond,  105  N.  Y.  648,  11  N.  E.  952;  Smith  v.  Pryor  (Com.  PI 
N.  Y.)  9  N.  Y.  Snpp.  636.  The  exception  taken  to  the  denial  of  de 
fendant's  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  U 
not  one  which  was  taken  npon,  but  after,  the  trial  (Code  Civ.  Proc 
§§  992,  996),  and  is  therefore  not  reviewable  on  appeal  (Id.  §  996: 
Matthews  v.  Meyberg,  63  N.  Y.  656;  Boos  v.  Insurance  Co.,  64  N.  Y 
236;  Grier  t.  Hazard,  Hasard  &  Co.  [Com.  PL  Y.  ]  14  N.  Y.  Snpp 
.784;  Carroll  t.  0'Sh.ea,  2  Misc.  Rep.  437,  21  N.  Y.  Snpp.  956;  Mey 
ers  V.  Cohn,  4  Misc.  Rep.  185,  23  N.  Y.  Supp.  996).  There  remain  t< 
be  noticed  only  the  exceptions  which  were  taken  to  the  trial  justice'i 
rulings  on  the  admission  and  exclusion  of  evidence  and  to  his  re 
fusals  to  chaise. 

The  first  exception  was  taken  to  the  admission  of  plaintiffs  test! 
mony  concerning  the  contents  of  a  letter  received  by  her  from  thi 
defendant  ^is  letter  had  a  material  bearing  upon  the  issaei 
litigated,  because  it  tended  to  corroborate  plaintllf  s  claim  that  h.& 
engagement  was  for  the  ''season."  Plaintiff  testified  that  she  wai 
unable  to  produce  the  letter,  because  she  had  destroyed  it;  and  de 
fendaut  objected  to  the  admission  of  parol  evidence  of  its  contenti 
on  the  ground  that  the  evidence  was  incompetent,  because  it  con 
ceded  that  the  destruction  of  the  letter  was  the  result  of  plaintiflTi 
voluntary  and  deliberate  act  A  due  consideration,  however,  of  al 
the  circumstances  which  appeared  from  plaintifTs  testimony  to  havi 
attended  the  destruction  of  the  letter  disclosed  that^  though  the  de 
strnction  was  voluntary  and  intentional,  it  was,  notwithstanding 
within  the  province  of  tiie  trial  Justice  to  admit  the  testimonj 
objected  to.  Every  one  is  chargeable  with  knowledge  that  the  lav 
requires  of  him  the  production  of  the  best  evidence,  which,  in  thi 
case  of  a  writing,  is  the  instrument  itself.  If  he,  therefore,  deliber 
ately  destroys  the  written  instrument,  and  attempts  to  supply  it  b: 
parol  evidence,  which  is  of  inferior  degree,  it  la,  in  the  absence  o: 
proof  tliat  the  written  instrument  was  d^troyed  by  accident^  snr 
prise,  or  mistake,  a  conclusive  presumption  that  it  was  in  further 
ance  of  a  corrupt  deidgn  thus  to  secure  some  unfair  advantage  ore] 
his  adversary.  Under  such  circnmstances,  parol  evidence  of  thi 
contents  of  a  written  instrument  cannot  be  received.  It  is,  however 
at  aU  times,  proper  to  inquire  into  the  motives  which  prompted  thi 
deatniction  of  the  written  instrument;  and  if,  from  the  evidenci 
adduced,  the  motives  appear  to  have  been  innocent  of  corrupt  de 
sign,  and  the  parly  seeking  to  avail  himself  of  x>arol  evidence  of  thi 
contents  of  a  written  Instrument  destroyed  by  him  did  not  at  thi 
time  of  such  destraction  appreciate  the  importance  of  the  instm 
ment,  or  was  under  some  erroneous  impresdon  concerning  its  effect 
under  circumstances  which  dispel  suspicions  of  corrupt  intent  or  de 
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Ti,  then  parol  evidence  of  the  contentB  is  not  only  competent,  but 

is  error  to  exclude  it.    Steele  v.  Lord,  70  N.  Y.  280;  Bagley  t.  , 

;Mickle,  9  Cal.  430,  446.   Whether  or  not  the  destruction  of  the 

itmment  was  prompted  by  motives  innocent  of  corrupt  intent  or 

jign  is  a  preliminary  question  of  fact,  which  must  be  determined 

the  trial  justice  before  parol  evidence  of  the  contents  of  the  in- 

ument  is  receivable.    Steele  v.  Lord,  supra.    And  with  his  de- 

mination  upon  conflicting  evidence,  or  upon  coniiicting  inferences 

m  the  evidence,  the  appellate  court  will  not  interfere.   It  is  the 

ivince  of  the  appellate  court  to  reverse  the  trial  justice's  de- 

mination  only  when  there  is  no  evidence  whatever,  or  no  suf- 

ent  evidence,  to  support  the  latter's  determination  of  the  facta. 

rg  V.  Carroll  (Com.  PL  N.  Y.)  16  N.  Y.  Supp.  175;  Jackson 

Frier,  16  Johns.  193;  Graham  v.  Chrystal,  2  Abb.  Dec.  264; 

cholson  V.  Conner,  8  Daly,  215;   Sheridan  v.  Mayor,  68  N. 

30;  Gildersleeve  v.  Landon,  73  N.  Y.  609.   In  the  case  at  bar,  "> 

appeared  from  plaintiff's  testimony  that  the  letter  was  de- 

oyed,  with  a  lot  of  others,  deemed  of  no  particular  importance, 

i  preserved  in  plaintiff's  place  of  temporary  abode,  on  the 

i  of  her  departure  for  Montreal,  in  defendant's  employ,  and 

a  time  when  no  controversy  had  arisen  concerning  the  terms 

her  employment,  or  could  reasonably  have  been  apprehended,  the  ^ 

ployment  having  just  begun.   We  are  of  the  opinion  that  upon 

8  evidence  the  trial  justice  cannot  be  said  to  have  erred  in  his 

iclusion  that  the  destruction  of  the  letter  was  consistent  with 

lest  motives,  and  done  under  a  misapprehension  concerning  the 

portance  of  its  preservation  for  future  use.  J 

rhe  trial  justice  properly  excluded  the  following  question  by  de- 

dant's  counsel  on  plaintiff's  crosa-examination:    "But,  as  I  uh- 

-stand,  you  were  acting  out  this  two  weeks'  notice,  which  it  is  the 

itom  to  give  in  such  cases,  were  you  not?"    No  evidence  bad  been 

iuced  at  the  time  that  there  was  any  custom  in  the  theatrical  pro- 

Bion,  pursuant  to  which  contracts  entered  into  between  artists 

i  managers  were  terminable  by  either  upon  two  weeks'  notice  to 

'  other.    Neither  had  defendant  pleaded  any  rescission  of  the  con- 

ot  as  a  defense  to  the  action.    On  the  contrary  the  answer  ex- 

citly  admitted  that  plaintiff  was  discharged, — an  admission 

ich  was  plainly  inconsiatent  with  a  rescisefion  of  the  contract  in 

■therance  of  its  provisions.    The  issues  tendered  by  the  plead- 

^B,  inclusive  of  the  amendment  of  the  answer  which  was  allowed 

the  trial,  limited  the  Inquiries  to  the  terms  of  the  contract  of  em- 

lyment  and  whether  or  not  plaintiff  was  rightfully  discharged. 

sumlng,  therefore,  that  pursuant  to  the  proTisiona  of  the  contract, 

by  custom,  defendant  had  the  right  to  rescind  or  terminate  the 

itract,  upon  notice  to  plaintiff,  it  was  notwithstanding  incompe- 

it  to  him,  in  the  absence  of  the  exercise  of  that  right  pleaded  as 

lefense,  to  avail  himself  thereof,  either  to  defeat  plaintiff's  recov- 

'  altogether,  or  to  affect  the  measure  of  her  recovery.    This  pre- 

e  question  was  lately  determined  by  this  court  in  Watson  v.  Rus- 

I  (opinion  filed  April  2,  1894)  28  N.  Y.  Supp.  26;  and  it  is  unnec- 

ary,  therefore,  to  further  discuss  it  here.    Upon  the  grounds  '■i/* 
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stated  in  the  opinion  in  the  case  last  referred  to,  the  evidence  Iiere 
sought  to  be  elicited — that  the  contract  was  rescinded — was  plainly 
irrelevant  What  has  been  said  also  renders  it  futile  to  inquire 
whether  or  not  defendant  should  not  be  deemed  to  have  abandoned 
the  exception  which  was  taken  by  him  to  the  exclusion  of  the  ques- 
tion last  above  referred  to,  because  his  counsel  refused  to  avail  him- 
self of  plaintifTs  offer,  pending  her  cross-examination,  to  answer 
the  question  without  objection.  However,  it  may  be  said  that  since 
it  does  not  appear  that  defendant  was,  in  any  sense,  prejudiced  by 
r.he  temporary  exclusion  of  the  question,  and  that  he  would  not  have 
derived  the  same  advantage  from  the  subsequent  admission  of  the 
evidence  excluded,  bis  refusal  to  avail  himself  of  the  opportunity  ac- 
corded to  correct  it  should  estop  him  from  thereafter  asserting  the 
error,  if  any.  The  institution  of  judicial  trial  is  deEdgned  to  accord 
to  the  litigants  those  rights  to  which  they  shall,  by  proper  evidence 
adduced  by  them,  show  themselves  entitled.  If,  therefore,  a  party  re- 
fuses to  adduce  evidence  deemed  by  him  to  be  material,  when  the  op- 
portunity is  accorded  him,  he  should  not  thereafter  be  heard  to  com- 
plain if  it  is  not  considered.  The  oflSce  of  an  exception  Is  to  point  out 
wherein  the  excepting  party  claims  to  have  been  prejudiced  by  the 
ruling  of  the  trial  court,  but  it  is  the  function  of  the  appellate  court 
only  to  correct  such  errors  as  have,  or  may  have,  prejudiced  him. 
^'Interest  reipublicae  nt  sit  finis  litium."  And  it  is  inconceivable 
how  prejudice  can  result  from  a  ruling  which  is  immediately  after 
offered  to  be  corrected,  if  the  excepting  party  will  consent,  and  be- 
fore he  has  been  induced  to  waive  any  advantage  which  he  would 
have  secured  from  a  ruling  in  his  favor.  Furst  v.  Railroad  Co.,  72" 
N.  Y.  542,  546,  relied  on  by  appellant's  counsel,  is  not  at  variance 
fl'ith  the  views  above  expressed.  There  the  error  consisted  of  the 
admission  of  improper  evidence  by  which  the  jury  might  have  been 
influenced,  and  it  was  held  that,  because  the  trial  court  omitted  to 
instruct  the  jury  to  disregard  the  evidence  admitted,  the  error  of 
its  admission  was  not  obviated  by  a  direction  that  it  be  stricken 
out  on  motion  of  the  party  by  whom  it  was  introduced.  Apropos 
of  such  cases,  the  court  of  appeals  has  very  lately  observed  that  if 
the  trial  court  erroneously  receives  objectionable  and  damaging  evi- 
dence, which  it  subsequently  strikes  out,  and  directs  the  jury  to 
disregard,  it  is  uniformly  held  that  "the  vice  is  eliminated,  and  that 
theoretically,  at  least,  the  erroneous  evidence  found  no  lodgment  in 
the  minds  of  the  jury."  Chesebrough  v.  Conover,  140  N.  Y.  382,  389, 
35  N.  E.  B33.  As  abundant,  at  least,  are  the  reasons  for  regarding 
as  harmless  the  erroneous  exclusion  of  proffered  evidence,  when  op- 
portunity for  its  admission  is  thereafter  accorded,  which  is  refused, 
and  it  does  not  appear  that  the  excepting  party  has  incurred  even 
the  possibility  of  disadvantage  from  the  ruling  excepted  to.  See 
Flanagan  v.  Mitchell  (Com.  PI.  N.  Y.)  10  N.  Y.  Supp.  234. 

Accompanying  this  appeal,  there  was  a  further  appeal  from  an 
order  of  the  general  term  of  the  court  below  which  affirmed  an 
order  of  the  trial  justice  denying  appellant's  motion  for  disallowance 
of  respondent's  amendment  on  the  settlement  of  the  case  on  appeal 
from  the  judgment.    The  case,  as  settled  and  certified  to  us,  coa- 
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a  request  by  defendant's  counsel  to  charge  as  follows:  "I  ask 
;ourt  to  charge  that,  if  the  jury  believe  the.  custom,  as  to  two 
notice  existed,  they  mast  give  only  salary  for  the  two  days 
:  of  two  weeks,"  This  the  court  de<^ined  to  charge.  Thei»  it 
ars  from  the  case  that  the  court  proceeded  to  charge  that,  "in 
event,  that  would  be  the  extent  and  limit  of  the  damages  re- 
•able  by  her  in  this  action."  Here  follows  an  exception  by  de- 
inf  s  counsel.  Defendant's  objection  to  the  case,  as  settled,  was 
e  insertion  of  the  matter  purporting  to  have  been  charged.  By 
stipulation  of  counsel,  in  open  court,  at  the  time  of  the  argu- 
,  however,  we  are  authorized,  on  this  appeal,  to  consider  the 
er  objected  to  as  eliminated  from  the  case,  so  that  the  appel- 
)  exception  shall  appear  to  have  been  taken  to  the  refusal  to 
^e  as  requested.  With  the  case  so  amended,  the  exception  is 
rtheless  wholly  without  merit  The  request  involved  a  propo- 
1  which  was  not  only  irrelevant,  but  also  inconsistent  with  the 
ise.  It  was  admitted  by  the  answer  that  plaintiff  was  dis- 
ced from  defendant's  employ,  and  on  the  trial  defendant  sought 
atitj  the  discharge  on  the  ground  of  incompetency.  No  reacis- 
of  tiie  contract  of  employment  by  notice,  whether  the  right  to 
>  arose  from  custom  or  agreement,  was  pleaded  as  a  defense. 
;e,  as  herein  already  stated,  the  right  to  rescind  was  not  avail- 
to  defendant  for  any  purpose. 

appeared  in  evidence  that  subsequent  to  her  discharge,  in 
mber,  1892,  plaintiff  visited  her  sister,  at  Savannah,  Ga.,  and 
?  remained  until  April,  1893.  Her  contract  of  employment  with 
idant  was  entered  into  in  the  city  of  New  York.  Upon  these 
,  defendant's  counsel  requested  the  court  to  charge  the  jury,  as 
ositions  of  law,  that  defendant  had  a  right  to  recall  plaintiff's 
Large;  to  insist  upon  a  reinstatement  of  the  contract  of  em- 
nent;  that  plaintiff  was  bound  to  remain  In  the  city  of  New 
:,  to  await  the  recall  of  her  discharge;  and  that  she  was  not 
led  to  recover  for  the  period  of  her  absence  from  the  city  of 

York.  It  is  apparent  that  these  several  propositions  were 
icated  of  Polk  v.  Daly,  4  Daly,  411,  and  like  cases,  in  all  of 
h  the  plaintiff  was  held  entitled  to  recover  wages  upon  the 
ry  of  constructive  service,  consistent  with  which  it  was  incum- 

upon  the  servant  to  show  his  readiness  to  comply  with  his 
er's  orders  respecting  the.  employment;  a  theory,  however, 
h  the  case  of  Howard  v.  Daly,  61  N.  Y.  362,  has  authoritatively 
ed  not  to  be  the  law  of  this  state.  But,  though  we  assume  the 
s  of  appellant's  counsel  respecting  the  law  to  be  correct,  the 
ositions  included  in  the  requests  refused  are  irrelevant  to  the 
I  of  the  case  at  bar,  for  the  defendant  has,  by  his  answer,  ad- 
»d  that  he  discharged  the  plaintiff  from  his  employ,  and  that 
i  the  discharge  he  has  refused  to  allow  her  to  continue  in  his 
oy.   If  it  be  contended  that  the  several  requests  were  intended 

to  affect  the  measure  of  plaintiff's  recovery,  the  propositions 
h  they  imply  were  equally  fallacious.  Plaintiff's  damages  were, 
a  facie,  the  amount  remaining  unearned  under  the  contract  of 
ioyment  at  the  time  of  the  discharge.   Howard  v.  Daly,  supra. 
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It  was  incombent  apon  defendant  to  ahow  that,  with  reaaona 
diligence  on  her  part,  plaintiff  could  have  fonnd  employment  of 
same  kind,  and  thus  have  reduced  the  damages  otherwise  recoi 
alt^Le  of  him.  Id.  That  she  could  have  done  bo  will  not  be  assnn 
2  Suth,  Dam.  §  693.  After  the  termination  of  the  contract  by 
fendant'B  breach,  it  could  not  be  reinstated,  and  plaintiff  depri 
of  her  canse  of  action,  except  by  mutual  consent  Defendant  ha 
locus  poenitentla,  bnt  only  to  the  extent  of  enabling  him  to  red 
{daintifTa  damages  providing  her  with  employment  of  the  ss 
kind  (Bigelow  v.  Manufacturing  Co.,  39  Hun,  699;  Levin  v.  'FAeih 
Co.  [Com.  PL  N.  Y.]  11  N.  Y.  Supp.  TOG),  which  plaintiff  wonld  h 
been  bound  to  accept,  unless,  in  the  mean  time,  she  had  entered  u] 
another's  employment,  or  her  refusal  to  re-enter  defendant's 
ployment  was  justifiable  upon  substantial  grounds,  under  pain 
suffering  a  diminution  of  her  recovery  to  the  extent  of  the  earai 
which  she  would  have  received  from  the  employment  offered  1 
It  nowhere  appears  in  evidence  that  defendant  did  offer  to  ] 
vide  plaintiff  with  employment  subsequent  to  her  discharge,  or  t 
he  desired  to  do  so,  and  defendant's  admission  by  answer 
refragably  precludes  the  claim  that  he  did  or  might  have  done 
Manifestly,  therefore,  plaintiff's  absence  from  the  place  of  origi 
employment,  without  evidence  tending  to  show  that  defendant  i 
thereby  deprived  of  the  opportunity  of  reducing  the  damages 
which  his  breach  of  contract  had  rendered  him  liable,  coold 
have  had  the  effect  which  the  requests  to  charge  implied.  '. 
judgment  should  be  affirmed,  with  costs. 


ffi  HiBC.  Bep.  227.) 

•    DOHBBT7  V.  liOKD  et  aLl 
(Oommon  Fleas  of  New  York  Git7  and  Gotnitj,  General  Term.   Hay  T,  U 

1.  JUBT— COHPBTBHOY  OF  JDROR— ACTITAL  BlAB. 

Id  an  action  for  negligence,  it  is  iiroper  to  exclude  a  Jnrw  who  aays  t 
would  hare  to  be  strong  evidence  to  induce  him  to  find  for  plaintiff,  a 
taad  been  defendant  in  such  an  action;  and  it  Is  Immaterial  that  he  aj 
wards  said  that  he  thought  he  could  render  an  impartial  Todict  on 
evidence.    25  N.  Y.  Supp.  752,  affirmed. 

2.  Same— DiscBKTioN  of  Tuial  Coubt. 

It  is  in  the  discretion  of  the  trial  conrt  to  reject  jurors  whose 
partlalltr  ts  in  doubt 
8.  Habtbb  and  Sbbvast— Nbolioekck  qf  Sbryakt— PucADina. 

Where  the  complaint  in  an  action  tor  Injuries  caused  by  ooUislon  wi 
truck  alleges  tliat  the  truck  was  "in  possession  of  defendants*  serv 
who  was  driving  the  same,"  it  snfflcient^  alleges  that  the  truck  was  dr! 
by  defendants'  servant  in  tiie  course  of  his  employment,  as  it  will  be 
somed  that  the  savant  was  BcQng  within  Us  duty. 

4.  Dahagrs— Loss  OP  Eabvihgb. 

Loss  of  earnings  is  part  of  the  general  damage  to  an  injured  perscm, 

may  be  proved  under  the  general  allegation. 
^  8amk— Permanent  Injuries. 

In  an  action  for  personal  injuries,  plaintiff  may,  under  the  general  all 
tion  of  damage,  prore  permanent  injuries. 
&  Hastkb  and  bBitvAHT— £tidkncb  ov  £hflotmbkt. 

In  an  action  for  injuries  caused  by  collision  with  a  truck,  evidence 
the  truck  bore  defendants*  name  is,  in  connection  with  defendants'  f al 

1  Reaignmentilenled.  See  S3  TX.  T.  Snpp.  1148. 
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I  deny  their  ownenbip,  prima  facie  proof  that  the  truck  was  their  prop- 
ly,  and  that  the  driver  In  charge  of  It  waa  their  Berrant 

ipeal  from  dty  court,  general  term. 

!tlon  by  John  Doherty- against  Bamnel  Lord,  Jr^  and  otiiers,  to 
'er  damages  for  personal  injuries  sustained  by  a  collision  with 
idants'  track,  alleged  to  hare  been  at  the  time  of  the  collision 
e  custody  and  control  of  defendants*  driver,  who  carelessly  and 
gently  droTO  it  From  a  judgment  of  the  city  court  (25  N.  Y. 
I.  752)  affirming  a  judgment  entered  on  a  verdict  in  faTor  of 
tiit  defendant!  appeal.  Affirmed. 

gaed  before  BOOKBTAVEB,  BlgQHOFF,  and  FBYOB^  JJ. 

;w.  W.  S.  Johnston,  for  appellants. 
.  T.  B.  Mllliken,  for  respondent 

BGHOFF,  J.  The  trial  court  propei^y  rejected  the  juror  to 
e  exclusion  from  service  defendants'  counsd  excepted.  The 

alluded  to  admitted  that  he  had  conceived  a  prejudice  against 
tiffs  generally  in  actions  to  recover  damages  for  personal  in- 
B,  from  the  fact  that  he  had  been  a  defendant  in  such  an  action, 
that  only  "strong  evidence  would  induce  him  to  find  in  plain- 
favor."  This  we  understand  to  mean  that  the  juror  had  actual 
against  plaintiff,  which  would  prevent  him  from  finding  a  ver- 
Bigainst  defendants  upon  a  mere  preponderance  of  the  evidence, 
that,  to  overcome  his  bias,  the  juror  would  require  plaintiff  to 
^nt  a  case  free  from  all  reasonable  doubt.  Such  is  not  the  rule 
vil  causes.  Ferry  Co.  v.  Koore  (N.  Y.  App.)  6  N.  E.  293.  In 
er  to  an  inquiry  by  defendants'  counsel,  the  juror  subsequently 
d  that  he  thought  he  could  render  an  impartial  and  just  ver- 
upou  the  evidence.  This  did  not  conflict  with  his  previous 
meot  as  to  the  degree  of  the  evidence  which  the  juror  would 
ire  of  plaintlfl^  and  obviously  did  not  exclude  the  fair  inference 
In  the  absence  of  absolute  certainty  of  defendante^  nec^'gence, 
plalntifTs  freedom  from  contributory  negligence,  he  would  not 
er  a  verdict  in  the  latter's  favor.  It  was  within  the  exercise 
sound  discretion  on  the  part  of  the  trial  justice,  sitting  as  the 

of  the  competency  of  the  persons  summoned  as  jurors,  to  re- 
any  of  them  whose  indifference  between  the  parties  Utigant 
in  doubt.  Freeman  v.  People*  4  Denio,  35;  Halsted  v.  ^il- 
Oa  (Super.  N.  Y.)  11  N.  Y.  Supp.  U.  If  the  doubt  be  solved 
iBt  the  juror's  competence,  an  appellate  court  should  not  dis- 

the  trior's  determination.  Beynolds  v.  U.  a,  98  U.  B.  146. 
8  certainly  much  to  be  desired  that  jurors  should  enter  upon 
'  duties  with  minds  entirely  free  from  prejudice.  Perhaps,  on 
ral  and  public  questions,  it  is  scarcely  possible  to  avoid  receiv* 
lome  prepossessions;  and  where  a  private  right  depends  upon 

a  question  the  difficulty  of  obtaining  jurors  whose  minds  are 
ely  uniiuGiuenced  by  opinions  previously  formed  Is  undoubtedly 
Iderable.    Yet  they  ought  to  be  superior  to  every  exception. 

ought  to  stand  perfectly  indifferent  between  the  partie&  And 
>ugb  the  bias  which  was  acknowledged  in  this  case  might  not, 
v.28K.Y.s.no.7 — 46 
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perhaps,  have  been  so  strong  as  to  render  it  positively  improper 
allow  the  juror  to  be  sworn  on  the  jury,  yet  it  was  desirable  to  su 
mit  the  case  to  those  who  felt  no  bias  either  way;  and  therefo 
the  court  exercised  a  sound  discretion  in  not  permitting  him  to  1 
sworn.**    Mima  Queen  t.  Hepburn,  7  Cranch,  290,  297. 

The  coimplaint  alleged  that  **the  defendants  were  then  the  owne 
of  a  certain  truck  or  Tehicl^  and  two  horses,  which  was  tiim  pai 
\ng  along  said  highway,  in  the  possession  of  defendants*  servai 
who  was  driving  the  same;**  and  defendants*  counsel  moved  the  d! 
missal  of  the  complaint  at  the  opening  of  the  trial  for  insufBcienc 
in  that  it  was  not  alleged  that  the  truck  was  being  driven  by  d 
fendants'  servant  in  the  course  of  the  tatter's  employment.  Tl 
presumption,  however,  was  that  the  servant,  while  In  charge  of  ti 
truck,  was  acting  within,  and  not  in  violation  of,  his  duty.  Turn 
V.  Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637.  Aided  by  this  pi 
sumption,  the  averment  of  the  complaint  was  sufficient,  and  the  ie 
tion  to  dismiss  was  therefore  properly  denied. 

The  complaint  further  alleged  that,  in  consequence  of  the  injn 
sustained  by  him  from  the  collision,  plaintiff  "was,  for  about  o 
month,  prevented  from  attending  to  Ms  business.*'  Befendan 
counsel  objected  to  the  introduction  of  evidence  for  plaintiff  whi 
tended  to  show  the  nature  of  the  tatter's  employment  at  the  time  < 
and  immediately  before,  the  collision,  and  the  value  of  his  eaminj 
on  the  ground  tiiat  there  was  no  sufficient  allegation  of  special  da: 
ages.  We  are  of  the  opinion  that  the  complaint  was  sofflclent, 
the  loss  of  plaintiff's  earnings  in  the  particular  employment  in  whi 
he  was  engaged  at  the  time  he  sustained  the  Injury  may  be  cc 
sidered  special  damage.  But,  if  otherwise,  the  evidence  was,  m 
withstanding,  competent.  Loss  of  time,  and  the  inability  of  the  \ 
jured  party  to  earn  money,  are  among  the  main  elements  of  da: 
age  which  naturally  flow  from  an  injury.  Compensation  for  the 
is  therefore  part  of  the  general  damages  to  which  the  injured  p* 
son  1b  entitled,  and  Is  included  in  the  all^^tio'n  of  the  latter. 
Suth.  Dam.  §  93;  6  Am.  &  Eng.  Enc.  liaw,  p.  40.  'The  plaint 
was  entitled  to  recover,  if  at  all,  for  the  time  lost  in  consequen 
of  the  injury  received,  and  to  show  what  it  would  have  been  woi 
to  him."  Beisiegel  v.  Railroad  Co.,  40  N.  Y.  9,  10.  See,  also,  Wa 
V.  Vanderbllt,  4  Abb.  Dec.  521 ;  Masterson  v.  Mt  Vernon,  58  N. 
391.  Loss  of  time  and  earnings  are  "the  direct  and  necessary  ct 
sequences  of  the  injury,  and  sustained  strictly,  and  almost  exc 
sively,  as  an  effect  from  it**  And  evidence  of  the  particular  calli 
of  the  person  iojnred  "may  have  an  application  without  any  inqu] 
into  any  rmote  or  contingent  consequences,  which  conid  not  ha 
been  foreseen,  or  which  were  peculiar  to  the  circumstances  of  t 
jdaintiff."  Wade  v.  Leroy,  20  How.  34-44.  Being  competent  g< 
erally,  the  evidence  objected  to  was  admissible.  If  defendai 
wished  to  have  its  effect  limited  in  particular  aspects,  it  was  incu 
bent  upon  counsel  to  ask  the  court  to  instruct  the  jury  regard! 
them.  Omnb  v.  Railway  Co.,  114  N.  Y.  411,  414, 21 N.  E.  993,  is  not 
the  contrary.  There  the  idaintiff,had  been  permitted  to  prove  a 
recover,  aa  part  of  his  damages,  mon^a  alleged  to  have  been  pe 
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asaiBtance  in  Ms  business  during  his  incapacity.  These  pay- 
its  were  held  to  be  special  damages,  because  not  the  inevitable 
Ut  of  the  injury,  and  not  recoverable  because  not  alleged.  De- 
lants'  exceptions  to  the  admission  of  the  evidence  alluded  to  are, 
the  reasons  stated,  of  no  avalL 

L  further  exception  appears  to  the  admission  of  plaintifTs  testi- 
ly which  tended  to  show  that  his  injury  was  continuous.  Under 
^neral  allegation  of  damages,  plaintifF  was  entitled  to  prove,  and 
>ver  for,  pain  and  suffering  endured  up  to  the  time  of  the  trial, 
nrell  as  for  such  pain  and  suffering  as  he  was  reasonably  certain 
endure  thereafter.  We  so  ruled  in  Schuler  v.  Railroad  Co.,  1 
c  Bep.  351,  20  N.  Y.  Supp.  683,  following  the  adjudications  there 
ated. 

t  appeared  in  evidence  that  the  truck  with,  which  plaintiff  col- 
^  bore  the  name  of  defendants'  firm.  This  fact,  taken  with 
^ndants*  failure  to  deny  their  ownership,  was  prima  facie  evi- 
ice  that  the  truck  was  defendants'  property,  and  the  driver  in 
rge  of  it  their  servant.  Seaman  v.  Koehler,  122  N.  Y.  646,  25 
E.  353;  Wvlde  v.  Railroad  Co.,  53  N.  Y.  156;  Tuomey  v.  O'Reilly, 
!lly  &  Po^rty  Co.,  3  Misc.  Rep.  302,  307,  22  N.  Y.  Supp.  930; 
nnerstrom  v.  KeUy  (Com.  PL  N.  Y.)  27  N.  Y,  Supp.  326.  Aside 
n  these  inferences,  however,  the  evidence  is  abundantly  to  the 
■ct  that  the  truck  was  used  by  defendants,  and  that  the  driver 
I  employed  by  them,  in  their  business. 

Vesley,  a  witness  for  defendants,  was  asked  on  cross-examination, 
d  you  at  any  time  tell  him  [Cullen]  that  the  cause  of  the  accident 
i  because  the  driver  pulled  the  wrong  line?"  and  to  its  admission 
endants'  counsel  objected  and  excepted.  The  witness  had  not 
vioualy  testified  to  the  manner  in  which  the  accident  occurred. 
i  question  was  not  admissible,  therefore,  at  the  time,  to  impeach 
witness*  credibility  by  showing  that  he  had  made  statements 
of  court  which  conflicted  with  his  testimony.  As  the  witnesf)' 
Hmony  then  stood,  the  question  plainly  called  for  hearsay  evi- 
Lce,  and  so  should  have  been  excluded.  Its  admission,  however, 
not  prejudice  defendants,  the  witness  answering  that  he  did  not 
ke  the  statement.  Subsequently,  Wesley  was  recalled  by  defend- 
8,  and  then  testified,  in  corroboration  of  the  testimony  of  the 
rer  of  defendants'  truck,  that  the  overturning  of  plaintiff's  coach 
I  due  to  the  insecure  position,  in  which  plaintiff  had  negligently 
ced  the  coach;  the  coach  having  been  described  by  the  driver 
■esting  with  its  "inside"  wheels  on  the  top  of  some  "piles  of  dirt," 
[  the  other  wheels  being  In  the  roadway,  on  a  level  with  the 
swalk,  so  that,  by  slight  contact  with  it,  the  coach  might  be 
ily  caused  to  turn  over.  Thereafter,  plaintiff  called  Cullen  as  a 
ness  in  his  behalf,  and,  against  the  objection  and  exception  of  de- 
dants'  counsel,  the  last-named  witness  was  permitted  to  testify  to 
fact  that  Wedey  did  make  the  statement  denied  by  him.  Cullen's 
timony  in  this  respect  was  properly  admitted.  Wesley's  testi- 
Qy,  when  recalled,  rendered  his  denial  of  having  made  the  state- 
at  to  Cullen  material  It  was  then  competent  to  plaintiff  to 
>each  Wesley's  credibility  by  showing  that  he  made  statements 
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out  of  conrt  which  conflicted  with  his  testimony  on  the  trial;  an 
to  lay  a  proper  foundation  for  the  introduction  of  evidence  of  tl 
conflicting  statements,  it  was  incumbent  upon  plaintiff's  couns 
first  to  call  the  witness*  attention  specifically  to  the  matter  as  i 
which  it  waa  intended  to  contradict  him,  by  asking  him  wheth< 
or  not  he  made  the  statements.  Meyer  v.  Campbell,  1  Misc.  Rep.  28 
20  N.  Y.  Supp.  705;  Mead  v.  Shea,  92  N.  Y.  122.  It  waa  the  proving 
of  the  trial  court,  at  any  time  before  the  case  was  submitted 
the  jury,  to  correct  an  error  in  the  admission  of  evidence  by  direc 
ing  that  the  objectionable  evidence  be  stricken  out,  and  that  the  jui 
disregard  it  Gall  v.  Gall,  114  N.  Y.  109,  21  N.  E.  106;  Hohnes 
Moffat,  120  N.  Y.  159,  24  N.  E.  275;  Chesebrough  v.  Conover,  1^ 
N.  Y.  382,  35  N.  E.  633.  Such  a  direction  was  prevented  by  tl 
testimony  given  by  Wesley  upon  his  recall.  His  denial  of  havii 
made  the  statement  to  Cullen,  and  the  latter's  affirmation  that  tl 
statement  was  in  fact  made,  became  material  and  admissible  ( 
Wesley's  recall,  as  tending  to  impeach  his  credibility.  Plaintiff  w; 
entitled  to  have  the  contradictory  testimony  of  the  witnesses  co 
sidered  by  the  jury.  It  would  have  been  error,  therefore,  if  the  tri 
court  had  directed  the  testimony  of  either  witness  to  be  strickf 
out  and  disregarded. 

Other  exceptions  which  appear  in  the  case  do  not  merit  discu 
sion.  The  evidence  was  sufficient  to  sustain  a  finding  that  the  e< 
lision  with  plaintifTs  coach  was  caused  by  the  recklessness  of  tl 
driver  of  defendants'  truck,  and  that  plaintiff  was  free  from  co 
tributory  negligence.  The  chaise  embodied  every  essential  instm 
tion  in  snch  cases.  Whatever  error  waa  predicable  of  any  isolate 
part  of  the  charge,  to  the  effect  that  defendants  were  liable  unle 
plaintiff  could  have  avoided  the  collision  by  the  use  of  reasonab 
care,  was  cured  by  the  subsequent  instruction  to  the  jury  that  *' 
the  accident  happened  through  the  negligence  of  the  driver  of  tl 
defendants,  with  no  negligence  on  the  part  of  the  plaintiff,  then  tl 
verdict  must  be  for  the  plaintiff."  If  the  charge,  as  a  who! 
presents  the  questions  fully  and  fairly,  so  that  the  jury  were  n^ 
misled,  an  exception  to  a  part,  which,  standing  alone,  may  be  opt 
to  adverse  criticism,  wUl  not  be  available  for  the  assignment 
error.  Hickenbottom  v.  Railroad  Co.,  122  N.  Y.  91,  25  N.  E.  27 
The  judgment  should  be  affirmed,  with  costs.   All  concur. 


(8  Misc.  Eep.  24C.) 

STIRN  V.  HOFFMAN  HOUSE  CO. 

(Common  Plens  of  New  York  City  and  Oouuty,  General  Term.    May  7,  ISO 

1.  Counterclaim— Allowance  acjainbt  Absigmke. 

In  an  action  by  an  assignee,  a  demand  against  the  assignor  can  be  ; 
lowed  as  a  counterclaim  only  to  the  extent  of  the  claim  sued  m.  27 
Y.  Supp.  271,  amrmed. 

S.  Principal  and  Aoent — Acthoritt  of  Aoutt. 

A  general  salesman  may  bind  bis  principal  by  an  agreement  to  allow 
purchaser  a  discount  on  Mb  purchases.    27  N.  Y.  Supp.  271,  affirmed. 
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.ppeal  from  city  court,  general  term. 

uCtion  by  Bemhard  Stirn  against  the  Hoffman  Honee  Company 
■ecover  for  merchandise  sold  and  delivered.  The  defenses  were 
jneral  denial,  payment,  and  offset.  From  a  judgment  of  the  city 
rt  (27  N.  T.  Supp.  271)  modifying  and  affirming  a  judgment  en- 
!d  on  a  verdict  directed  by  the  court  in  faror  of  defendant,  plain- 
F  ppeals.  Affirmed. 

rgiied  before  DALY,  C.  J.,  and  BISCHOFP  and  PRTOR,  JJ. 

harles  Strauss^  for  appellant 
oihn  Delahunty,  for  respondent 

ISOHOFF,  J.  Plaintiff  sued,  as  the  assignee  of  the  claim  of  L. 
Lbom  &  Co^  to  recover  tlie  fair  and  reasonable  value  of  the 
mpagnes  sold  and  ddivered  to  the  defendant  The  answer  de- 
1  generally  the  sale  and  delivery,  besides  pleading  payment  and 
offset  against  the  plaintiff's  assignors  growing  out  of  discounts 
former  purchases^  to  which  the  defendant  claimed  to  be  entitled 
agreement  with  SombcHU  &  Co.'a  agent  On  the  trial,  Julius 
lbom,  a  member  of  the  firm  of  Sombom  &  Co.,  called  as  a  wit- 
3  for  the  plaintiff,  testified  to  the  fact  of  the  sale  and  delivery 
ihampagnes  of  the  fair  and  reasonable  value  of  9232  to  the  de- 
Jant  This  testimony  not  only  remained  wholly  uncontradicted, 
was  conceded  by  the  defendant's  president,  Stokes,  to  be  true; 
the  defendant's  efforts  on  the  trial  were  confined  to  the  proof 
in  agreement  with  Sombom  &  Co.'s  agent  that  the  defendant 
old  be  allowed  a  discount  of  10  per  cent  of  Its  purchases,  the 
regate  amount  of  the  discounts  claimed  being  $320.13.  There 
I  abundant  testimony  for  the  defendant  to  the  effect  that  an 
eement  to  allow  the  discounts  was  in  fact  made  by  Sombom  & 
s  general  salesman  with  the  defendant's  precfident  some  time  be- 
f  the  purchases  on  which  it  was  claimed  were  made.*  Both  par- 
asked  for  the  direction  of  a  verdict, — the  plaintiff  for  the  amount 
lis  claim,  the  defendant  for  the  amount  of  its  offset  The  tilal 
tice  intimated  bis  intention  to  grant  the  defendant's  motion, 
^reupon  the  plaintiff's  counsel  requested  submisdon  of  the  case  to 
jniy.  This  was  denied,  and  an  exception  taken  to  the  denial, 
rerdict  was  thereupon  directed  for  the  defendant  for  |07,13,  the 
ess  of  the  defendant's  claim  against  the  plaintiffs  assignors,  to 
Ich  direction  plaintiff's  counsel  again  excepted.  On  appeal  to 
general  term  below  from  the  judgment  entered  on  the  verdict 
court  reduced  the  defendant's  recovery  to  an  amount  equal  to 
plaintiff's  claim,  and,  as  so  modified,  affirmed  the  judgment, 
t  was  palpable  error  for  the  trial  justice  to  dtrect  a  verdict 
iinst  the  plaintiff  for  the  excess  of  the  defendant's  claim  against 
former's  assignors  (Montanye  v.  Montgomery  [Com.  PI.  N.  Y.]  19 
Y.  Supp.  655),  but,  as  the  error  has  been  corrected  by  the  court 
3w,  no  just  grievance  because  of  it  Is  apparent  on  this  appeal, 
len  both  sides  asked  for  the  direction  of  a  verdict  in  their  favor, 
pectively,  it  was  conceded  that  only  questions  of  law  were  left  for 
ision  (Legett  v.  Hyde,  58  N.  Y.  272,  275;  Collins  v.  Burns,  63 
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N.  T.  1);  and,  if  there  was  evidence;  sufficient  to  support  the  rnlk 
of  the  trial  court,  the  judgment  cannot  be  aeaailed  on  the  gronx 
that  questions  of  fact  arising  on  the  evidence  should  have  been  an 
mitted  to  the  jury  (Kirtz  v.  Peck,  113  N,  Y.  222,  21  N.  E.  130;  Pi 
voat  V.  McEncroe,  102  N.  T.  650,  5  N.  E.  795;  Stratford  v.  Jones,  J 
N.  Y.  586).  To  secure  the  right  to  have  the  facta  determined  by  tl 
jury  after  the  trial  court  has  denied  a  motion  for  dismissal  of  tl 
complaint  or  for  the  direction  of  a  verdict,  an  exception  only  to  tl 
ruling  is  ineffectual.  Mallory  t.  Railroad  Co.,  3  Abb.  Dec.  139;  Se 
mourv.  Cowing,  4  Abb.  Dec.  203;  People  v.  Cook,  8  N.  Y.  78;  Banu 
V.  Perine,  12  N.  Y.  18,  23;  WlncheU  v.  Hicks,  18  K  Y.  658;  MnU. 
T.  McKesson,  73  N.  Y.  196;  Dillon  v.  Cockroft,  90  N.  Y.  649;  Orm< 
V.  Dauchy,  82  N.  Y.  08;  O'NeiU  v.  James,  43  N.  Y.  84;  Van  Ae 
nam  v.  Bleistein,  102  N.  Y.  355,  7  N.  E.  537.  It  is  incumbent  upc 
the  party  to  have  the  court's  attention  directed  to  the  specific  que 
tions  of  fact  of  which  submission  to  the  jury  is  denied  (Waters 
Marrin,  13  Daly,  57;  Winchell  v.  Hicks,  Van  Aemam  v.  Bleistei 
Muller  V.  McKesson,  supra);  and  it  will  be  too  late  to  ui^e  on  a 
peal  for  the  first  time  that  the  jury  should  have  been  permitted  i 
determine  the  credibility  of  the  witness  (Williams  v.  Walker,  9  ] 
Y.  St  Rep.  60). 

The  following  colloquy  occurred  between  the  trial  couri;  ax 
counsel: 

"The  Oourt:  If  you  tell  me  any  disputed  question  of  fact  to  be  presented 
the  jury,  I  will  present  It  PlaintifTa  Counsel:  The  disputed  question  Is  tl 
whole  case:  That  the  plaintiff  sold  defendant  merchandise  tor  which  be  wi 
not  paid,  and  the  defendant  claims  exemption  from  payment  by  reason  of  ti 
agre^ent  with  the  salesmaii  of  the  plaintiff,  and  the  plaintiff  Is  ready  to  tal 
the  stand  to  swear  there  was  no  such  arrangement  made." 

No  other  request  for  submission  of  any  fact  appears  in  the  cas 
Here,  then,  there  was  a  request  for  the  submission  of  the  facta  < 
the  plaintiff's  claim  against  the  defendant,  and  of  the  defendant 
claim  against  the  plaintiff's  assignora,  united  with  a  request  thi 
the  trial  be  reopened  after  both  sides  had  closed  the  introduction  > 
evidence.  The  plaintiff's  claim  was  conceded  by  the  defendant's  pre 
Ident,  and  no  question  of  fact,  therefore,  remahied  to  be  determine 
with  r^ard  to  it  It  was  clearly  within  the  discretion  of  the  tri 
court  to  refuse  to  reopen  the  trial.  No  error  is,  therefore,  predicab 
of  the  denial  of  the  plaintiff's  request  in  both  of  the  last-mrationc 
respects.  Assuming  now  that  the  request,  in  so  far  as  it  song] 
submission  of  the  facts  of  the  defendant's  claim  against  plaintiiQ 
as^gnors,  was  sufBciently  specific,  and  that,  if  separately  made,  i 
denial  would  have  been  error,  it  still  appears  that  the  entire  reque 
was  properly  denied  in  at  least  two  particular  respects.  Hence  tl 
appellant  has  not  sustained  the  burden  of  showing  error.  McCal 
V.  Brayton,  38  N.  Y.  196;  People  v.  Beach,  87  N.  Y.  608, 512;  Bosl< 
V.  Machine  Co.,  123  N.  Y.  550, 25  N.  E.  990. 

The  only  question  of  law  which  is  urged  by  counsel  for  the  app( 
lant  to  hare  arisen  on  the  facts  in  evidence,  and  relating  to  the  d 
fondant's  claim  against  the  plaintiff's  assignors,  Is  whether  or  ni 
a  general  salesman  employed  by  a  firm  of  merchants  to  sell  its  wan 
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implied  authority  to  fix  the  price  and  terma  upon  a  sale.  Tlic  af- 
itive  of  that  propoBition  admits  of  no  Bnccessfol  dispute.  The 
lojment  of  the  agent  is  the  measure  of  Mb  authority,  and  one 
lojed  to  sell,  inferentially,  therefore,  has  authority  to  fix  the  price 
adjust  the  terms  of  the  sale,  for  without  the  laat-mentioned  au- 
Lty  all  other  authority  would  be  of  no  avalL  "An  agent  an- 
ized  to  sell  either  real  or  personal  estate  ntay  enter  into  a  con- 
t  within  the  terms  of  his  authority,  which  will  bind  his  pilncl- 
This  is  of  the  very  essence  of  the  authority  given, — an  author- 

0  selL  That  he  can  bind  his  principal  by  a  formal  contract  is 
ioctrine  of  the  books  from  the  earliest  law  on  the  subject"  (Hay- 
;  V.  Stow,  40  N.  Y.  363,  368);  and,  we  may  add,  that  without  a 

1  and  terms  there  could  be  no  contract  of  sale.  It  is  conceded 
,  if  the  agent  has  departed  from  the  instructions  of  his  princi- 
to  the  purchaser's  knowledge,  the  prindpal  will  not  be  bound; 
whether  or  not  the  d^endant  or  its  offlcerB  knew  that  Sombom 
o.'s  salesman  had  no  authority  to  stipnlate  for  the  discounts 
ued  on  the  trial  was  a  question  of  fact,  which  we  must  as- 
t  to  have  been  determined  by  the  trial  justice  in  the  defendants 
p. 

it  one  alleged  error  In  ruling  on  the  trial  is  urged  by  counsel 
ippellant,  namely,  the  admission  of  the  testimony  of  the  defend- 
I  witness  ComiE^  as  to  the  amount  of  the  discount  claimed  by 
adant.  It  is  suiBcient  to  say  that  no  exception  appears  to  have 
taken  to  the  ruling.    Judgment  affirmed,  with  costs. 


isa  Bep.  30^) 

TOOKER  et  al.  v.  BOOTH. 

mon  Pleas  of  New  York  City  and  County,  General  Term.    May  17, 1894.) 

AL— From  Citt  Coca-T  to  Common  Pleas— Review  of  Facts. 
An  appeal  to  the  court  of  common  pleas  £rom  an  order  of  the  gen»a1 
>rm  of  tlie  city  court  opening  a  default  will  be  dismissed,  as  tb»  decision 
t  the  city  court  la  conclusive  on  the  court  of  common  pleas,  as  to  the  tacts. 

ppeal  from  city  court,  general  term. 

?tion  by  Joseph  H.  Tooker  and  others  against  Marion  Booth, 
ifault  suffered  by  defendant  was  opened  by  the  special  term  of 
city  court.  The  order  of  the  special  term  was  reversed  by  the 
iral  term  of  the  city  court  (27  N.  Y.  Supp.  974),  and  defendant 
lals.  Plaintiffs  move  to  dismiss  the  appeal.  Granted, 
rgued  before  BOOKSTAVEB,  BISCHOFP,  and  PKYOE,  JJ. 

Lchael  J.  Scanlan,  for  the  motion, 
ingb^  Bros.  &  Langbein,  opposed. 

SB  CUKIAM.  This  is  a  motion  to  dismiss  the  appeal  on  the 
nd  that  this  court  has  no  jurisdiction  to  entertfiin  It  The 
ial  term  of  the  city  court  made  an  order  opening  a  default  suf- 
1  by  the  appellant,  from  which  an  appeal  was  taken  to  the  gen- 
term  of  that  court,  where  the  order  of  the  court  below  was  re- 
3d.   The  general  term  of  the  city  court  had  the  undoubted 
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tight  to  review  the  facts  connected  with  the  defanlt,  and  itB  opt 
ing,  and  to*  reverse,  if,  in  Its  judgment,  it  thonght  prt^wr.  Bnt  i 
have  repeatedly  hdd  that  we  cannot  review  the  facts  in  snch  a  cai 
being  in  all  respects  hound  by  the  same  conditions  which  prevail 
lilse  cases  in  the  court  of  appeals.  The  appeal  must  therefore 
dismissed,  with  costs. 


OBVI8  T.  CUBTISS. 
(Common  Pleas  of  New  Tork  City  and  County,  General  Twm.   May  17, 18E 

JUOOMBRT— RBHDITIOIT  A»TBB  TiU*  LnCTTBD  BT  LAW. 

A  Judgment  randered  by  a  Justice  of  tbe  district  cooit  will  be  rcven 
y^tn  it  was  rendered  after  the  time  limited  by  law. 

Appeal  from  eleventh  district  court 

Action  by  Charles  £.  Orvia  against  William  H.  Curtisa.  The 
was  a  Jn^nent  in  favor  of  plaintiff,  and  defendant  appeals,  1 
versed. 

Argued  before  BOOKBTAVEB^  BISGHOFF,  and  PBTOB.  JJ. 

H.  G.  Harris,  for  appellant. 
F.  G.  Oedney,  for  respondent. 

FEB  OUBIAM.  The  justice  had  no  jurisdiction  to  render  t 
judgment  he  did  in  this  case,  because  he  rendered  it  after  the  tli 
limited  by  law  for  his  doing  bo.  This  appears  from  the  retu 
itself.    Therefore,  the  judgment  must  be  reversed,  with  costs. 


^  Wbc  Rep  807.) 

JOHNSON  T,  BARG. 
(Oommou  Pleas  of  New  Tork  City  end  County,  General  Term.  May  IT,  isr 

LANDLDltD  ART)  TeiTAHT— RENT— EviCTfON  OF  TKITANT. 

Eviction  of  a  tenant  is  no  defense  to  an-actlon  for  not  wbldi  was  due 
the  time  of  evtctlon. 

Appeal  from  trial  term. 

Action  by  Angusta  A.  Johnson  against  John  Baig  for  rent,  unde 
letting  from  month  to  month;  the  rent  payable  in  advance  (m  t 
1st  of  each  month.  There  was  a  judgment  in  favor  of  detendai 
and  plaintiff  appeals.  Reversed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  aad  PBYOB,  JJ. 

A.  B.  Carrington,  for  appelant. 

PER  CURIAM.  Assuming  that  an  eviction  on  November  20 
was  proved,  it  constituted  no  defense  to  an  action  for  rent  payal 
on  the  Ist  of  that  month.  Giles  v.  Gomatock,  4  K.  Y.  270;  OBri 
V.  Bmith  (8up.)  13  N.  T.  Supp.  408;  iUce  t.  BHss,  66  How.  Pr.  U 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  orden 
with  costs  to  the  appellant 
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isc.  Rep.  iSlO.) 

mon  Pleas  of  Kew  Tork  Otty  and  Goun^,  General  Term.   Vbj  17, 18D4.} 

LORD  AWD  TENAITT— LlABILITT  OP  TbHAKTB  TO  EaCH  OTHEB. 

A  tenant  of  part  of  a  bulldfng  Is  liable  to  a  tenant  on  the  flow  below 
>r  damages  caused  by  water  running  from  a  stopcodc  left  open  on  bis 
remises. 

>peal  from  eighth  district  court 

^on  by  James  W.  Slater  against  Gmest  K.  Adier  for  damages, 
e  was  a  judgment  In  favor  of  plaintiff,  and  defendant  app^s. 
med. 

■gued  before  BOOKSTAVEB,  BISGHOFP,  and  PBTOB,  JJ. 

on  Iiewin,  for  appellant 

mes  F.  Higgins,  for  respondent 

)OEBTAVEB,  J.    This  action  was  brought  to  recover  damages 

ed  by  the  negligence  of  the  appellant  or  his  servants  in  permit- 
water  to  overflow  from  his  premises  down  and  upon  and  over 
itock  and  machinery  of  plaintiffs  assignors.  From  the  case,  it 
ars  that  the  appellant  occupied  the  top  loft,  and  respondent's 
jnora  the  loft  beneath,  at  No.  5  Dutch  street,  in  this  city,  and 
on  the  night  of  the  30th  of  November,  1893,  certain  police  oU 
i  discovered  water  running  from  the  appellant's  premises  on 
e  of  the  respondent's  assignors,  causing  injury  to  the  stock  of 
atter.  Where  there  are  two  tenants  In  occupation  of  the  prem- 
one  bedng  above  the  other,  while  It  is  true  that  there  is  no  con- 
toal  relation  between  them,  yet  each  is  bound  to  see  to  it  that 
ijnry.  shall  liappen  to  the  other  by  reason  of  any  negligence  on 
)art  The  case  shows  that  there  may  have  been  a  stopcock  on 
floor  occupied  by  respondent's  assignors,  which  could  be 
bed  by  both  them  and  the  appellant,  yet  the  evidence  makes 
?ar  that  there  was  also  a  stopcock  on  the  floor  of  the  appellant's 
rises,  and  that  the  water  which  ran  on  the  respondent's  flowed 
ngh  that  stopcock  into  barrels,  from  which  there  was  a  waste 
,  which  probably,  for  some  cause  which  does  not  appear,  became 
ed  up.  This  made  the  apx)ellant  liable.  Moore  v.  Gk)edel,  34  N. 
32;  Eakin  v.  Brown,  1  E.  D.  Smith,  86;  Totten  v.  Phipps,  52  N. 
;56.  The  judgment  shonld  therefore  be  affirmed,  with  costs, 
concur. 

isc  Bep.  817.)   

WILLIAMS  V.  DODGE. 

imon  Fleas  of  New  York  City  and  County.  General  Term.   Hay  17, 1894.) 

«NBT  AND  CUENT — ACTION  FOR  SbRTICKB  RENDERED  IN  ANOTHER  StaTB. 

In  an  action  for  serrlces  rendered  by  plaintiff  as  an  attorney  at  law 
n  aflotlur  statb,  plaintiff  must  allege  and  prove  that  an  action  tor  snck 
errlces  can  be  maintained  ondw  tlie  law  of  such  other  state. 

ppeal  from  trial  term. 

ction  by  Fred  H.  Williams  against  Charles  C.  Dodge  to  recover 
lervices  allied  to  have  been  rendered     plaintiff  as  an  attomer 
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at  law  in  the  state  of  Massachusetts.  There  was  a  indgment 
favor  of  defeodant,  and  plamti£F  appeals. 

Argued  before  BOOKSTAVER,  BISCHOFP,  and  PBYOR,  JJ. 

Howard  Y.  Stillman,  for  appellant. 
J.  A.  Dennison,  for  respondent. 

THE  COURT.  Mr.  Stillman,  whereabouts  are  your  exceptions 
the  judge's  charge? 

Mr.  Stillman.  I  claim  it  is  not  necessary  that  we  should  ta 
«zceptlpns  to  the  judge's  charge. 

THE  COURT.  Of  course,  it  is  not  absolutely  necessary;  but  if  y 
-do  not  rely  upon  your  legal  exceptions  you  must  show  us  that  ma 
fest  injustice  has  been  done  by  the  jury.  We  have  carefully  exa: 
ined  the  case,  which  is  very  short,  and  do  not  find  that  there  is  a: 
evidence  of  injustice  having  been  done  to  the  plaintiff  such  as  won 
warrant  us  in  setting  aside  the  verdict  which  the  jury  renden 
Nor  do  we  think  the  objection  and  exception  which  you  took  to  t 
evidence,  which  was  admitted,  was  well  taken.  It  was  clearly 
rebuttal  of  testimony  which  you  gave,  and  it  was  pertinent  to  t 
issue  before  the  jury.  There  being  no  exceptions  to  the  chari 
concerning  which  you  have  argued,  and  there  being  no  such  manift 
injustice  as  would  warrant  us  in  setting  the  verdict  aside  on  th 
frround,  we  think  this  judgment  should  be  afiSrmed.  It  was  a  qu^ 
tion  for  the  jury  to  determine  on  the  facts,  and  we  think  they  ha 
made  no  error  in  the  conclusion  at  which  they  arrived.  There  is 
grave  question  back  of  all  this.  You  have  not  shown  that  by  t 
laws  of  Massachusetts  a  lawyer  can  maintain  an  action  for  1 
services.  In  the  absence  of  any  proof  on  that  subject,  the  p; 
sumption  is  that  the  common-law  rule  prevails,  and  counsel  fees  i 
services  rendered  cannot  be  recovered.  There  is  no  proof  on  th 
subject.  Hior  does  the  complaint  contain  any  allegation  that  und 
the  laws  of  Massachusetts  a  lawyer  can  recover  for  his  services. 

The  judgment  must  therefore  be  affirmed,  with  costs.   All  conci 


<8  Misc.  Hep.  309.) 

McBRATNET  v.  HETDECKBB, 

{Common  Fleas  of  New  York  City  and  County,  General  Tarn.    May  17, 18£ 

Principal  and  Agent— Personal  Liability  op  Aget^t  on  Contract. 

A  promise  by  the  agent  of  a  lessor  to  pay  the  lessee  a  c«ijiin  srnn  If 
would  surrender  the  premises,  and  move  out,  before  the  expiration  of 
lease,  la  enforceable  against  the  agent,  personally. 

Appeal  from  first  district  court. 

Action  by  Robert  McBratney  against  William  C.  Heydecker  1 
breach  of  contract.  There  was  a  judgment  in  favor  of  plaintiff,  a 
defendant  appeals.  Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRIOR,  JJ. 

Welch  &  Daniels,  for  appellant. 
Henry  B.  Kinghom,  for  respondent 
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:B  curiam.  This  action  was  brought  for  a  breach  of  contract 
evidence  seems  to  be  uncontradicted  that  the  contract  to  pay 
um  of  |30  was  made  directly  between  the  plaintiff  and  the  son 
e  lessee,  who  was  also  her  agent.  He  had  a  right  to  make  a 
inal  contract  of  the  nature  under  consideration,  and  would  be 
d  by  its  terms,  if  it  was  performed.  There  may  be  some  ques- 
as  to  whether  or  not,  at  one  time,  the  resiwndent  intended  to 
Ij  but  the  fact  appears  without  contradiction  that  he  did  there- 
,  and  within  the  time  limited  by  the  contract,  fulfill  all  its 
s.  Hence,  t^re  could  be  no  rescission  of  it,  as  argued  by  the 
Uant;  and  he  became  entitled  to  the  money  which  was  promised 
ppellant;  and  therefore  tbe  judgment  should  be  affirmed,  with 


ic.  Rep.  311.) 

BLOOM  T.  SABERSKL 
non  Pleas  of  New  York  Oity  and  Coonty,  Oeneral  Term.    May  17, 1894.) 
BB— Failure  to  Obtain— Pldmberb. 

A_n  action  for  "work,  labor,  and  services  and  materials  furnished  as  n 
□mber"  cannot  be  maintained  unless  plaintiff  produces  tbe  certiflcate 
quired  by  Laws  1S&2,  c.  602,  which  forbids  any  person  to  transact  busl- 
«8  of  a  plumber  without  having  first  obtained  a  certiflcate  of  competency. 

peal  from  fourth  district  court 

Uon  by  Benjamin  Bloom  against  Bosa  Saberski  for  work,  labor, 
services  rendered.  There  was  a  judgment  in  favor  of  plaintiff, 
lefendant  appeals.  Beversed. 

gued  before  BOOKSTAVEB,  BISCHOFP,  and  PBIOE,  JJ. 

orge  P.  Foulk,  for  appellant 
ais  S.  Finn,  for  respondent 

»0K8TAVEB,  J.  This  is  an  appeal  from  a  judgment  rendered 
vor  of  the  plaintiff  against  the  defendant  for  the  sum  of  $18.50 
ervices  rendered  and  material  furnished  by  the  plaintiff  as  a 
ber.  The  defense  was  a  general  denial,  and  that  the  plaintiff 
conducting  business  in  violation  of  the  statute  relating  to 
bers.  In  Ferdon  v.  Cunningham,  20  How.  Pr.  154,  we  held  that 
itract  for  services  by  a  public  cartman  who  had  not  obtained  a 
se  as  required  by  a  city  ordinance,  which  merely  afflied  a  penalty 
eepingand  using  a  public  cart  without  first  obtaining  a  license, 
void,  and  an  action  for  services  by  a  cartman  not  having  a 
se  could  not  be  maintained.  Chapter  602  of  the  Laws  of  1892, 
le  fifth  section,  expressly  provides  that  any  person  desiring  or 
ding  to  conduct  the  trade,  business,  or  calling  of  a  plumber  or 
ombing  in  any  of  the  cities  of  this  state,  or  of  employing  or 
er  plumber,  shall  be  required  to  submit  to  an  examination 
«  such  board  of  examiners  as  to  his  experience  and  qualiflca- 
in  such  trade,  business,  or  calling;  and,  after  the  1st  day  of 
h,  1893,  it  shall  not  be  lawful  in  any  city  of  this  state  for  any 
m  to  conduct  such  trade,  business,  or  calling  unless  he  shall 
first  obtained  a  certiflcate  of  competency  from  such  board  of 
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the  eltj  in  which  he  conducts  or  propoaea  to  conduct  such  business. 
And  the  alxth  section  provides  that  snch  plumber  shall  register  his 
name  and  address  at  tiie  office  of  the  board  of  health  of  the  city  in 
which  he  shall  condnct  snch  business,  and  that  it  shall  not  be  lawfnl 
for  any  plumber  to  engage  in  or  carry  on  the  trade,  business,  or 
calling  of  an  employing  or  master  plumber  in  any  of  the  cities  of  this 
state  unless  his  name  and  address  shall  have  been  registered  as 
therein  provided.  Th«e  is  no  evidence  in  this  case  that  he  either 
obtained  a  certificate  or  registered  as  required  by  this  act  Bat  re- 
spondent contends  that  this  was  not  necessary,  as  it  was  work 
which  any  one  could  do,  whether  a  plumber  or  not  The  answer 
to  this  is  that,  npcm  the  retnm  day  of  the  summons  when  the  com- 
plaint was  formulated,  the  respondent  stated  the  cause  of  action 
in  these  words:  "Work,  labor,  and  services  and  materials  furnished 
as  a  plumber."  Thus  the  respondent  brought  himself  moat  fully 
within  the  provisions  of  this  chapter,  and  on  the  authority  of  Fw- 
don  V.  Cunningham,  supra,  and  many  other  cases  of  like  charact^ 
which  might  be  cited,  the  Judgment  must  be  reversed,  with  costs; 
and,  under  the  drcnmstancest  we  do  not  feel  warranted  In  ordering 
a  new  trial 

(8  M18C.  Bep.  308.) 


(Common  Ptefts  of  New  Torfc  City  and  Cmmty,  Oeaeeal  Tom.   iSaj  IT,  18M.> 

COUMTEBCLAIH — BREACH  OP  CONTRACT. 

In  an  action  for  atoraga  dmrges,  defoidant  may  ooanterclalm  tax  dam- 
ages to  file  goods,  canaed  by  Improper  atorage; 

Appeal  from,  first  district  court. 

Action  by  Greenwich  Warehouse  Company  against  Charles  K. 
l£ajEfleld  to  recover  storage  dmrgea.  There  was  a  judgmoit  in  favor 
of  defaidant  on  a  counterclaim,  and  plaintiff  appeals.  Affirmed. 

Argoed  before  BOOKSTAVEB,  BISCHOFF,  and  PBYOB^  JJ. 

finllivan  A  Cmmwdl,  for  appelant; 
Abner     Thomas,  fme  rtspondent 

BOOKSTAVEB,  J.  This  action  was  brought  by  plaintiff  to  re- 
cover f 219.05  storage  chaises  for  storing  defendant's  fruit,  con- 
sisting of  mandarins  and  tangerines.  D^radant  connterdaimed, 
allying  that  the  fmit  was  damaged,  and  rendered  worthless,  by  be- 
ing improperly  stored,  and  judgment  was  given  In  his  favor  for 
damages  and  costs.  The  retnm  does  not  show  that  any  excep- 
tions were  taken  by  either  party  upon  the  trial  of  this  action.  But 
appellant  contends  that,  notwitiistanding  this,  the  juc^ment  should 
be  reversed  on  two  gronnds:  First,  that  the  evidence  shows  that 
the  d^endant  knew  the  temperature  at  which  the  room  in  the  store- 
house where  his  goods  were  placed  was  kept,  and  that  they  were  placed 
there  with  his  knowledge  and  consent,  and  that  the  plaintiffs  were 
not  liable  for  any  damages  resulting  from  the  freezing;  also  that 
it  was  a  very  cold  day  when  the  fmit  was  brought  to  the  storduMMev 
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and  that  It  received  the  injary  complalDed  of  daring  tranrit  from  the 
steamer  to  the  storehouse.  The  testimonj  on  behalf  of  the  de- 
fendant, however,  we  think  clearly  warranted  the  justice  in  finding, 
as  he  did,  that  the  fruit  was  to  be  taken  and  stored  at  a  tmperature 
ranging  from  35  to  iO,  and,  by  failing  to  do  this,  but  jpiacing  it  in 
a  temperature  which  caused  the  fruit  to  freeze,  and  thus  ruining  it, 
the  appellant  failed  to  perform  its  contract,  and  consequently  failed 
to  earn  any  storage  whatever.  On  the  other  hand,  If  the  appellant 
failed  to  keep  its  contract  with  the  respondent  of  aafely  storing  and 
keeping  the  fruit,  It  would  be  Uable  to  respondeat  for  the  damages 
which  the  latter  sustained  by  reason  of  that  breach,  and  conae- 
<piently  the  court  bdow  had  the  right  to  render  judgment  in  favor 
of  the  respondent  for  the  amount  of  that  damage  up  to  the  extent 
of  his  Jarisdiction.  The  judgment  ^oold  therefore  be  affirmed,  with 
coeti.  All  coacar. 

(8  Misc.  Rep.  316.) 

STAirrORD  T.  AZBEIiL. 

(Oommon  Fleaa  of  New  York  City  and  Goonlr,  General  ll^erm.   May  17,  IfiM.) 

Tkovbr  aito  CoiTTKMiOTT— Who  mat  Maintain— Tenantb  in  Commok- 

An  action  for  convOTion  cannot  be  maintained  Uy  a  tenant  In  common 
asalnsthls  cotenant 

Appeal  from  trial  term. 

Action  by  Marshall  P.  Stafford  against  Charles  G.  AzbeU.  The 
■complaint  was  dismissed,  and  plaintifF  appeals.  AlBrmed. 
For  former  report,  see  26  K.  Y.  Supp.  4L 
Argued  before  BOOKSTAVEB^  BIBCHOFF,  and  FBTOB,  JJ. 

Marshall  P.  Stafford,  In  pro.  per. 
Ddos  McCurdy,  for  respcmdent: 

PER  CURIAM.  We  do  not  think  it  necessary  to  take  this  case 
under  further  advisement  It  seems  to  us  that  the  election  by  the 
plaintiff  of  a  cause  of  action  in  tort  made  it  necesK&ry  for  hbn  to 
-show  that  there  was  a  conversion  of  the  money  claimed.  The  mere 
reception  of  the  money  did  not  constitute  a  conversion.  There  is 
no  pretense  that  there  was  a  demand  of  this  money  made  at  any 
Hme.  Besides,  tt  Is  adndtted  that  there  wu  a  reciprocal  interest 
\n  the  mcmey;  and  hence  they  were  tenants  In  comnum  of  it,  aad 
cm  action  for  conversion  cannot  be  maintained  under  such  dream- 
stances.  McMahon  v.  Bauhr,  47  N.  Y.  67  et  seq.  The  ju^poeat 
mast  be  afBnned,  with  costs. 


Misc.  It«p.  306.) 

ORAWFOBD  V.  BSDODia. 
fOommon  Pleas  of  New  Tork  Ofty  and  Ckranty,  Oeneral  Term.    May  IT.  1894.) 

X»AJJDIX)RD  AKD  TkNAHT— LIABILITY  FOB  RKNT— DILAPIDATION  OF  PlIEMIStES. 

"Wliere  premises,  beld  nnder  a  lease  which  coreuantB  that  the  lessee  will 
keep  tiiem  in  repair,  become  dilapidated  by  gradual  decay,  and  not  by 
any  siidden  dliaater,  the  lamot  \m  not  reUerved  from  paylnc  not. 
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Appeal  from  flrat  district  court 

Action  by  Andrew  Crawford  against  Henry  Bedding  to  recover 
rent  Th^re  was  a  judgment  in  favor  of  defendant,  and  plaintifr 
appeals.  Reversed. 

Argued  before  BOOKSTAVEB^  BISCHOFF,  and  PEYOB,  JJ. 

Howe  &  Hummel,  for  appellant 
B.  W.  Traitel,  for  respondent 

BOOESTAVEB,  J.  There  is  no  implied  warranty  In  the  lease 
under  consideration  that  the  premises  were  fit  (or  the  purposes  for 

which  they  were  rented,  while  there  is  an  express  covenant  on  the 
part  of  the  tenant  that  he  will  keep  the  premises  in  r^tair.  The 
case  is  barren  of  any  proof  that  the  premises  became  untenantable 
by  reason  of  any  sudden  disaster  of  any  kind,  but  the  testimony 
rather  tends  to  show  that  they  became  dilapidated  by  gradual  de- 
cay, which  was  one  of  the  things  the  tenant  undertook  to  guard 
against  by  his  covenant  in  the  lease.  The  judgment  is  therefore 
clearly  erroneous,  and  it  must  be  reversed,  with  costs  to  the  appel- 
lant 

(8  MlBC.  Rep.  813.)  = 

A.  L.  &  J.  J.  REITNOIiDS  CO.  v.  THIRD  AVE.  B.  00. 
(Common  Fleas  of  New  Tork  City  and  Count?.  General  T^m.    May  17, 1894.) 

1.  NEOLiaBKCE— Crossihq  Street-Car  Track  without  Looking. 

A  person  who  Is  8 truck  hj  a  street  car  wblle  attempting  to  cross  tiie  track 
25  feet  In  front  of  the  approaching  car,  without  looking  to  see  whether  a 
car  is  approaching  or  no^  Is  guilty  of  contributory  negligence. 
2l  8ahb— Comparative  Negligence. 

The  doctrine  of  comparative  negligence  la  not  recognized  In  New  York. 

Appeal  from  third  district  court 

Action  by  the  A.  L.  &  J.  J.  Beyn<dds  Company  against  the  lUrd 
Avenue  BaUroad  Company.  Thsre  was  a  judgment  hi  favor  <k  plain- 
tiff, and  defendant  appeala  Reversed. 

Argued  before  BOOKSTAVEB,  BISCHOFP,  and  PEYOB»  JJ. 

John  Vemo  Bouvier,  Jr.,  for  api>eUant. 
L.  B.  Bunnell,  for  respondent 

PEB  CUBIAM.  This  action  was  brought  to  reoover  damages  for 
injury  to  respondent's  wagon,  resulting  from  a  collision  with  one  of 
appellant's  cars.  In  the  case  of  Hamilton  v.  Railroad  Co.,  reporteiid 
in  6  Misc.  Sep.  382,  26  K.  T.  Snpp.  764,  this  court,  at  general  term^ 
hdd  that,  where  the  plaintiff  undertook  to  cross  the  railroad  tracks, 
seeing  a  trolley  car  at  a  distance  of  some  40  feet,  it  was  negligence 
on  his  part  to  make  such  an  attempt.  In  this  case,  while  the  car 
was  not  moving  as  rapidly  as  in  the  Hamilton  Case,  yet  the  distance 
was  only  ^  feet  ahead  of  the  car;  and  it  affirmatively  appears,  and 
is  uncontradicted,  that  the  plaintiff  did  not  In  any  way  look  out 
to  see  whether  a  car  was  approaching  him  or  not  or  how  far  dis- 
tant it  waa.  In  our  judgment,  that  constitutes  ne^gence  on  the 
part  of  the  serran^  which  would  preclude  a  recovery  in  this  action. 

It  is  argued  on  behalf  of  the  respondent^  however,  that  notwith- 


OAKLEY  t.  LOENING. 


735 


iing  this  negligence  appellant's  Berrants  could,  hy  the  exer- 
of  greater  pra^ttoe  and  care  on  their  part,  hare  prevented  the 
lion.  Such  an  aigotnent  brings  up  the  (xmtentloa  of  con^an* 
negligence^  a  doctrine  not  recognized  by  the  cooitl  of  this  state, 
re  understand  our  law,  it  la  that,  where  the  plaintiff  is  guilty 
ly  negligence  which  contributes  to  the  accident  or  injury  sus- 
jd  by  him,  there  can  be  no  recovery.  That  he  did  thus  cou 
ite  to  the  accident  in  this  case,  in  our  judgment,  is  dear,  and 
sfore  we  feel  compelled  to  reverse  the  judgment,  and  Ofdtf  a  new 
,  with  costs  to  the  appellant  to  abide  the  event 


sc.  Rep.  802.) 

OAKLET  et  Jil.  V.  LORNINO. 

mon  Pleas  of  New  York  City  and  County,  General  Term.    May  IT,  1894> 

LORD  AND  Tenant— Duty  of  Landlord  to  Rcpaib. 
Laws  1860,  c  :^5,  which  provides  that  where  a  leased  building  becomes 
osafe  and  untenantable  without  fault  of  the  lessee  he  may  surrender  pos- 
iflsion,  and  be  released  from  liability  for  rent,  does  not  apply,  except  where 
le  lessor  retains  eontrol  frr&  tbs  IndlOliig.  27  N.  Y.  Biq^  WLtf  sfflnned. 

ppeal  from  city  court,  general  term. 

;tion  by  Mary  Oakley  and  Sarah  Oakley  against  Albert  Loening 
icover  rent  From  a  judgment  of  the  city  court  (27  N.  Y.  Supp. 
)  affirming  a  judgment  in  favor  of  plaintiffs,  defendant  appeals, 
med. 

le  appellant  ai^ed  that  he  was  entitled  to  vacate  the  premiseii^ 
ir  chapter        laws  1860,  and*  cited,  in  support  of  his  eon- 
ion,  TaUman  y.  Mnrphy,  120  N.  Y.  354,  24  N.  E.  716. 
rgned  before  BOOKSTAVER,  BISCHOFF,  and  PRYOE>  JJ. 

ibert  L  Sire,  for  appellant 
.  P.  Knapp,  for  respondents. 

DOKSTAVEB)  said:  The  distinctSaa  l>etween  that  case  and 
is,  in  this  case  the  tenant  had  absolute  control  of  the  entire 
lisee,  and  in  the  Tallman  Case,  120  N.  Y.  345,  24  N.  E.  71G,  the 
lord  had.  In  other  words,  in  the  Tallman  Case  the  landlord  had 
eep  the  approaches  to  the  premiseft  in  repaXr;  in  etm  he 
not 

r.  Sire.  I  appreciate  what  yonr  honor  says, — that  in  the  Tall- 
Case  the  landlord  reserved  to  himself  the  control  of  the  Btair<- 

,  the  control  of  the  gas,  the  halls,  the  roo:^  and  so  forth. 

[BOHOFF,  J.  More  than  that^  he  undertook  to  keep  the  Tariona 

oaches  and  the  apartments  in  good  condition. 

50KSTAVER,  J.    We  do  not,  however,  intend  to  hold  anything 

i  than  is  necessary  for  the  determination  of  this  case.    We  fol- 

the  court  of  appeals  in  Suydam  v.  Jackson,  54  N.  Y.  450. 

r.  Sire.  In  that  case  the  roof  became  out  of  repair,  and  they 
the  statute  did  not  apply,  for  the  reason  that  it  was  the  ordl> 
repidr  ^at  wat  necMsaiy,  and  it  was  due  to  the  gradual  decaj 

le  premises,  and  such  r^nln  ai  a  tenant  was  called  upon  to 
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make.  Bat  in  this  case,  because  of  the  settling  oi  the  floor,  it  was 
necessary  to  have  iron  supports  and  girders.  Then  the  walla 
cracked,  and  the  question  Is  whether  the  tmant  onght  to  go  on  pay- 
ing the  rent  of  the  premises,  or  whether  he  had  a  right  to  surrender 
the  possession.  Where  the  premises  become  destroyed  without  the 
fault  of  the  tenant,  so  tliat  he  cannot  have  the  beneficial  use  of  it, 
then  I  say  he  is  entitled  to  be  relieved. 

BOOKSTAVEB,  J.  We  think,  in  this  case,  liiAt  the  ci^  court 
rightly  ruled  that  the  case  of  Tallman  t.  Mnrpt^  had  no  appUeation, 
and  followed  rather  the  case  of  Soydam  t.  Jackson,  which  I  have  be- 
fore referred  to,  for  the  obvious  reason  that  in  the  Tallman  Case 
the  landlord  was  In  possession  of  the  approaches  to  the  various 
apartments,  and  was  bound  to  keep  them  in  a  safe  condition.  In 
this  case  there  was  no  covenant  in  the  lease  on  the  part  of  the  land- 
lord to  make  repairs,  or  keep  the  premises  in  repair;  and,  such  being 
the  case,  the  common  rule  prevails  that  the  tenant  is  bound  to  do  so. 
Under  the  circumstances,  the  court  bdow  should  be  sustained,  and 
its  judgment  affirmed,  with  costs. 


AFFLEQATE  T.  WESTOHBSTEB  HABDWOOP  CO. 
(Oomnum  Pleat  of  N«w  Totk  OII7  and  Otmniy,  G«De»i  Tvm.   Hay  IT.  M04.) 

Al7EALr-RBTXS8AL— DkPKCTIVK  BECORD. 

Wliav  a  ■unmoiu  In  a  district  court  of  New  Tork  dtr  was  takA  oat  In 

the  name  of  M.  as  plaintiff,  and  afterwards  the  name  of  A.  was  written 
on  the  margin,  hut  M.'b  name  was  not  stricken  out,  nor  A.'b  name  written 
in  such  a  way  as  to  indicate  that  he  was  substituted  as  plaintiff,  and  the 
subsequent  proceedings  did  not  show  that  A.  was  not  at  any  time  substi- 
tuted as  plaintiff,  It  to  too  late  to  appeal  from  a  JudgmMit  in  fayor  of  A. 
to  cwrect  the  reovd.  or  send  It  back  tor  ourectlon,  hut  the  Judgment  wlU 
be  rer^^d. 

Appeal  from  first  district  court 
.  Action  by  Loie  E.  Applegate  against  the  Westchester  Hardwood 
Company,  l^ere  was  a  judgment  in  faTor  of  plaintiff  and  defend- 
ant appeals.  Beversed. 

Argued  before  BOOKSTAVEB,  BISOHOFF,  and  FBYOB.  JJ. 

George  W.  Gibbcms,  for  appellant 

John  F.  Foley,  for  respondent 

PER  OUBIAIL  A  sommons  was  taken  out  of  the  flrat  district 
court  in  the  name  of  WUUam  H.  Morton,  and  there  is  proof  of  terr- 
ice  of  the  same  npim  the  defendant  in  this  action.  On  the  margin 
of  the  Bomm<nis  there  is  written  in  red  ink  the  name  of  I^ie  E.  Ap- 
pleby, but  the  name  of  Morton  is  not  stricken  out,  nor  is  the  name 
of  Appleby  written  in  such  a  way  as  to  indicate  that  he  was  sub- 
stituted for  Morton,  nor  is  there  anything  in  the  subsequent  proceed- 
ings to  show  that  Appleby  or  Applegate  was  at  any  time  sobsti- 
tuted  in  the  place  and  stead  of  Morton  as  plaintiff  in  this  action. 
It  is  now  too  late  to  correct  the  record,  or  to  said  the  return  back 
for  oonrection;  therefore  the  judgment  must  be  reversed,  and  a  sew 
trial  ordered,  with  costs  to  the  appelant  to  abide  the  event. 
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(GDDiiiMm  Fleu  of  New  Tork  City  and  Oonn^,  Oeneral  Tvm.   Hay  IS,  1804.) 

1.  Injukction— Whbit  Gbahtbd— Plbaduto. 

To  anthOTize  a  preliminary  Injunction,  pursuant  to  flection  603  of  the 
Code  of  Clrll  Procednre,  the  complaint  must  exblUt  a  rli^ht  to  a  Jud^rmeut 
of  Injunction;  and  a  defect  In  that  regard  may  not  be  sappUeil  by  aflldavlt 

S.  Saxb— Rb8TIIAIIiihi»  Breach  or  Contract. 

An  Injunction  wlU  not  Uwoe  to  reatraln  a  bteadi  of  contract,  where  tba 
complaint  shows  ttie  damage  to  be  snsceptlble  to  computation  and  recom- 
pense In  mon^. 

&  SAMB— SB0TBAINIHS  BBLLBR  FROM  EHOAOTIfO  DV  RiTAL  BUSINESS. 

Upon  the  sale  of  a  business  and  Its  good  will  merely,  without  any  re- 
strictive ensagement  on  the  part  of  the  seller,  an  Injunction  will  not  issue 
against  his  establishing  a  rival  business,  and  soUcitlnK  the  costomers  of 
the  purchaser. 

^  Sakb— Mandatort  iNjrncrioN. 

A  mendatory  injnnctloa  for  specific  performance  of  a  contract  win  not 
be  awarded  on  an  Interlocutory  motion,  except  In  a  case  of  clear  and 
urgent  equity;  nor  then  If  the  constant  Intorroitkai  of  llie  court  be  requl* 
Bite  to  enforce  tb»  performanoe. 

(Syllabus  by  the  Court) 

Appeal  from  trial  term. 

ActioD  by  CliarkB  S.  C!o«e  against  Addiaon  R  Bleeher  and  an- 
vuter.  There  was  a  judgment  In  favor  of  plaintUt,  and  defendantb 
appeal  Reversed. 

Argued  before  BOOKSTAVEB,  BISGHOFF,  and  FBYOB,  JJ. 

Ernest  Hall,  for  appellants. 
Wniiam  II  Flagg,  for  respondent 

FBYOB,  J.  On  the  face  of  the  complaint  the  case  is  this:  The 
defendants,  being  owners  of  "a  certain  system  of  dress-cutting,"  and 
of  a  school  for  teaching  dress-cutting  and  sewing,  by  written  con* 
tract  of  sale  transferred  the  school  a!nd  its  good  will  to  the  plain- 
tiff and  engaged  to  supply  him  with  the  system,  without  which  he 
was  nnable  to  condnct  the  schooL  Afterwards  the  defendants, 
opened  a  similar  school,  to  which  they  entice  plaintiff's  pupils,  and 
they  refuse  to  famish  their  system  to  the  plaintiff.  By  consequence 
the  plaintiff  has  sustained  damage  to  the  amount  of  $2,000,  for 
which  he  demands  j'udgment,  as  well  as  an  injunction  compiling 
the  defendants  to  observe  their  contract  in  the  future.  An  inter- 
locutory order  of  injunction  issued  at  special  term  in  conformity 
with  the  prayer  of  the  complaint,  and  the  appeal  is  from  that  order. 

The  m<mng  papers  impnte  to  the  defendants  no  act  which,  if  done 
priding  the  action,  would  tend  to  render  the  judgment  ineffectual. 
It  is  obvious,  therefore,  that  the  order  in  question  was  allowed  upon 
the  principle  of  section  of  the  Code,  which  authorizes  an  in- 
terim injunction  when  the  complaint  exhibits  a  right  to  a  judgment 
for  injunctive  relief.  Is  the  plaintiff  entitled,  upon  the  face  of  the 
complaint,  to  a  judgment  of  injunction?  If  not,  the  order  is  not  to 
be  upheld  (McKinney  v.  Jewett,  90  N.  T.  267),  and  the  defects  of 
the  complaint  may  not  be  supplied  by  allegations  in  afBdavlts 
v.28K.Y.s.no.8 — 47 
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(Stull  V.  Westfall,  25  Hun,  1).  The  wrong  for  which  the  plaintiff 
claims  redress  is  simply  a  breach  of  contract,  and  for  such  breach 
the  complaint  itself  shows  that  damages  will  be  a  proper  reparation. 
But  where,  as  here,  no  equitable  ritrht  or  interest  is  Involyed,  and 
an  award  of  damages  will  be  a  sufficient  recompense  for  the  injury, 
a  judgment  for  InjunctiTe  relief  is  superfluous  and  inadmissible. 
'Equity  will  tut  interfere  to  restrain  the  breach  of  a  contract  when 
the  legal  remedy  is  full  and  adequate."  3  Pom.  Eq.  Jur.  |  1338; 
Bavage  v.  Allen,  54  N.  Y.  458;  Harvester  Co.  t.  Meinhardt,  9  Abb. 
X.  C.  393;  Pincke  v.  Police  Com'rs,  66  How.  Pr.  318.  The  injunction 
order  operates — ^First,  to  restrain  defendants  from  maintaining  a 
i*ival  school,  and  enticing  away  plaintiff's  pupils;  and,  secondly,  to 
compel  defendants  to  furnish  the  books  and  appliances  constituting 
their  system.  The  complaint  alleges  only  a  sale  of  the  school  with 
its  good  will,  and  not  also  an  agreement  by  plaintiff  to  refrain  from 
establishing  a  similar  schooL  But  the  sale  of  a  good  will  merely 
implies  no  obligation  to  abstain  from  a  rival  basiness,  or  from  so- 
liciting the  vendee's  customers,  and  diverting  his  trade.  WMte 
V.  Jones,  1  Abb.  Pr.  (N.  S.)  328,  337;  Dayton  v.  Wilkes,  17  How.  Pr. 
510;  8  Am.  &  Eng.  Enc.  Law,  1368,  1369.  True,  in  a  rebutting  af- 
fidavit, plaintiff  claims  an  agreement  by  defendants  not  to  set  up 
a  competing  school ;  but  the  allegation  is  ineffectnal,  because — First, 
it  is  inadmissible  to  supplement  the  insufficiency  of  the  complaint; 
secondly,  it  is  incompetent  to  extend  the  scope  of  the  written  contract 
of  Bale;  thirdly,  it  is  discredited  by  the  circumstance  tiiat  it  does 
not  appear  In  the  case  as  first  presented  by  i^aintifl,  and  is  evidently 
inserted  as  an  afterthought,  to  sustain  the  order  against  attack; 
and,  fourthly,  it  is  contradicted  by  the  explicit  assertion  of  de- 
fendants that  they  made  no  agreement  for  the  sale  of  any  rights 
or  property,  except  "as  directly  covered  and  described  in  the  con- 
tract." Accepting,  however,  the  parol  evidence  of  the  pretended  en- 
gagement, the  proof  of  it  is  yet  insufficient  to  authorize  the  injunc- 
tion. Stephens  v.  Anils,  3  Thomp.  &  C.  781.  Still  less  valid  is  the 
provision  in  the  order  requiring  the  defendants  to  continue  seJlins 
'and  delivering  their  system  to  the  plaintiff.  He  has  defaulted  in 
payments  for  past  sales;  and  surely  It  would  be  an  anonudous  exer- 
tion of  the  injunctive  power  of  a  court  of  equity  to  enforce  a  con- 
tract in  favor  of  a  party  who  has  himself  broken  it,  by  compelling 
the  other  to  furnish  him  goods  for  which  he  fails  to  pay.  Chemical 
Co.  V.  Halleck  (Com.  PL  N.  Y.)  15  N.  Y.  Supp.  517,  519.  Except  in 
a  plain  and  imperative  case  for  equitable  interference,  a  mandatory 
injunction  will  not  issue  on  an  interlocutory  motion;  and,  indeed, 
as  a  mle,  the  relief  is  awarded  only  by  final  judgment.  Ward  v. 
Kelsey,  14  Abb,  Pr.  106;  Durell  v.  Pritchard,  1  Ch.  App.  244,  250; 
Great  Northern,  etc.,  Ry.  Co.  v.  Oarence  Ry.  Co,  1  Colly.  507;  West- 
minster, etc.,  Co.  V.  Clayton,  36  Law  J.  Ch  476;  Kerr,  Inj.  230,  231. 
The  order  obliges  the  defendants  to  furnish  the  system  as  **the 
plaintiff  may  require  for  the  conduct  of  his  school;"  but  how  is  it 
to  be  determined  that  the  exigencies  of  plaintiff's  business  require  a 
supply  of  the  system,  and  in  what  quantity,  except  by  application 
to  the  conrt  on  each  and  every  occasion  of  pretended  need?  Then, 
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the  court  must  make  provision  for  payment  to  the  defendants 
tie  goods  as  delivered. '  This,  beyond  question,  is  a  sort  of  specific 
trmance,  which  the  coart,  by  interlocutory  injunction,  is  in- 
tetent  to  enforce.  Fargo  v.  Railroad  Co.,  3  Misc.  Bep.  205,  23 
Supp.  360.  Order  reversed,  with  costs  and  disbursementa  All 
ir. 

SC.  Rep.  314.) 

WILLIAMS  v.  FISHER, 
mon  Pleas  of  New  York  City  and  Coimtr,  General  Term.    May  17, 1894.) 
ENCB— Parol  to  Vary  WHrriKa. 

The  rule  that  parol  evidence  Is  not  admissible  to  vary  a  writing  does  not 
pply  to  persons  not  parties  to  the  writing. 

)peal  from  eleventh  district  court 

^tion  by  L  Newton  Williams  against  Isabella  H.  Fisher.  From 
Igment  in  favor  of  plaintiff,  defendant  appeals.  Affirmed, 
■gued  before  BOOKSTAVER,  BISCHOFF,  and  PEVOR,  JJ. 

ank  L.  Crawford,  for  appellant 
Newton  Williams,  in  pro.  per. 

)OKSTAVEE,  J.  This  action  was  brought  to  recover  attorney's 
for  services  rendered  in  an  action  in  the  supreme  court  which 
settled  between  the  parties  without  the  consent  of  the  plain- 
attorney  in  that  action,  being  the  respondent  herein.  Upon 
trial  the  release  so  executed  between  the  parties  was  given  in 
snce;  and,  thereafter,  respondent  introduced  oral  testimony 
ing  to  show  what  his  charges  were,  and  that  the  appellant  here- 
leing  defendant  in  the  supreme  court  action,  undertook  to  pay 
L  Tills  was  objected  to  by  appellant  on  the  ground  that  no 
testimony  could  be  given  to  vary,  enlarge,  or  define  the  written 
ise.  This  contention  is  undoubtedly  good,  as  between  the 
ies  to  the  contract  itself,  but  not  as  to  strangers  to  it,  as  the 
ondent  in  this  case  was.  The  rule  prohibiting  the  reception  of 
1  evidence  to  vary  or  modify  a  written  agreement  does  not  apply 
re  the  original  contract  was  verbal  and  entire,  and  a  part,  only, 
ced  to  writing.    Nor  does  it  apply  to  a  collateral  undertaking, 

0  a  stranger  to  the  contract  Besides,  where  a  promise  is 
e  by  a  party  as  a  condition  of  compromise  of  a  litigation  for 
her's  benefit,  that  other  can  maintain  an  action  upon  it  See 

1  V.  Weber,  95  N.  Y.  181;  Rector  v.  Teed,  120  N.  Y.  583,  24  N.  E. 
;  GifEord  v.  Corrigan,  105  N.  Y.  223,  11  N.  E.  498;  Id.  117  N.  T. 
22  N.  £.  756.  The  judgment  must  therefore  be  affirmed,  with 
I. 

sc.  Rep.  300.) 

GBAJSAM  T.  MANHATTAN  RT.  CO. 
iinon  Pleas  of  New  York  City  and  County,  General  Term.    May  17, 1894.) 

lEItB — IlUTTBT  TO  PaBSBNO BR— CONTRIBUTORY  NeOLIOEHCE. 

Plaintiff  got  on  an  elevated  railroad  car,  which  was  so  crowded  that  he 
DUld  Just  get  standing  room  on  the  platform.    When  the  car  reached  the 
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next  station,  ^alntlff  got  off,  but  before  the  car  started  he  wait  on  the 
platform  again,  though  It  was  aa  much  crowded  aa  befiwe.  and  was  In- 
jured In  consequence  of  Its  crowded  condtttm.  Bdd,  tbat  plaintiff  waa 
chargeable  with  contributwy  negligence^ 

Appeal  from  trial  term. 

Action  by  Henry  Graham  against  the  Manhattan  Railway  Com- 
pany for  personal  injories.  From  a  judgment  dismissing  the  com- 
plaint, and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff 
appeala  Affirmed. 

Ain^ant's  couns^  harlng  argued  Out  the  respmdent  was  gnlltr  <^ 

geuce,  and  the  appellant  waa  free  from  It,  the  court  called  his  attention  to  the 
foct  that  tiie  plaintiff  himself  testified  that  when  he  got  on  the  platform  of  the 
car  It  was  so  crowded  that  he  could  Jxist  get  standing  room  on  It,  and  that 
the  respondents'  sa'Tants  could  not  get  the  gates  shut;  that  when  he  got  on  at 
Fiftj-Niath  street  It  was  Impossible  to  get  in  the  car;  that  when  the  train 
reached  Fifty-Third  street  and  Eighth  avenue,  he  got  off  the  car;  that  then 
he  was  In  a  place  of  safety;  and  that,  although  the  platform  was  not  emptied, 
but.  as  he  Mmself-  testified,  he  had  no  more  space  to  stand  In  than  b^or^  he, 
knowing  his  danger,  voluntarily  went  on  the  platform  again,  and  that  tbis  was 
negligence  on  bis  part.  To  which  appellant's  counsel  replied:  "I  think  the 
respondents  ought  to  have  taken  two  or  three  from  that  platform,  and  put 
them  over  on  the  platform;  they  could  bare  closed  the  gates  that  I  submit, 
on  the  testimony  of  the  witness  McGiUje,  be  could  bare  taken  the  passengen 
off." 

Argued  before  BOOESTAVER,  BISCHOFF,  and  FSYOB»  JJ. 

Gilbert  D.  Lamb,  for  appellant 
Edward  B.  Thomas,  for  respondent 

BOOKSTAVEB,  J.  We  think,  on  the  other  hand,  It  was  Ae 
plain  and  manifest  duty  of  the  appellant,  when  he  found  how  dan- 
gerous the  condition  of  the  platform  was.  and  had  reached  a  place 
of  safety  on  the  Fifty-Third  street  platform,  to  wait  for  the  next 
train,  and  not  put  himself  where  the  gates  of  the  car  platform  could 
not  be  shut,  or  have  voluntarily  gone  upon  a  platform  which  he 
knew  was  dangerous,  and  by  so  doing  took  the  risk  which  resulted 
in  the  injuries  received  by  him.  The  judgment  should  be  afflnned, 
with  costs.   All  concur. 

(8  Misc.  Rep.  512.) 

MOLLONER  v.  STATE  BAKK. 
(Oitx  Court  of  New  York,  General  Term.    May  18, 1894) 

TUAI<— DlBEOTING  VSRDICT— CONFLICTINO  EVIDBKCB. 

It  is  emv  to  direct  a  rardlct  where  the  evidence  on  a  material  qnesthn 
is  ctmfllcdng. 

Appeal  from  trial  term. 

Action  by  Emma  MoUoner  against  the  Btate  Bank.  Judgment 
was  entered  on  a  verdict  directed  in  favor  of  plaintiff,  and  defendant 
appeals.  Reversed.   

Argued  before  EHBIJOH,  C  J.,  and  VAN  WTCE  asd  McGAB- 

THY,  JJ. 

Julius  J.  &  A.  Lyons,  for  appellant 
B.  Feuchtwanger,  for  respondent. 
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JH  WTCK,  J.  The  plaintiff's  husband,  concededly,  had  full  au- 
:y  to  act  for  her,  and  did  actually  conduct  all  the  transactions 
vith  defendant,  including  the  making  of  deposits  and  the  sign- 
f  checks.  Hence,  his  acts  and  conversations  will  be  described 
a  as  her  acts  and  conYersations.  The  record  discloses  many 
questions  of  law,  which  are  fully  and  ably  discussed  by  appel- 

counsel,  but  which  it  will  not  be  necessary  to  investigate  or 
SB  here,  because  this  judgment  must  be  reversed  for  the  reason 
iefendant  made  proper  effort,  and  was  entitled,  to  go  to  the  jury 
jputed  facts  regarding  the  transaction  which  is  the  basis  of  this 
).  Hence,  a  direction  in  favor  of  plaintiff,  and  a  refusal  of  de- 
nt's request  to  have  these  questions  submitted  to  the  jury,  was 
Bible  error.    Plaintiff's  proof  shows  that  on  October  9, 1893,  she 

a  deposit  of  (455.82  with  defendant,  included  in  which  was  a 
:  for  ^93.17  drawn  by  Alfred  Samuels  on  the  Nineteenth  Ward 
,  and  indorsed  by  her  before  so  depositing  the  same;  that  after 
Dg  this  deposit,  and  the  same  being  credited  in  her  pass  book, 
tefore  leaving  the  bank,  in  a  conversation  had  with  the  bank's 
al  bookkeeper  and  discount  clerk,  she  was  informed  by  him  that 
ank  had  just  received  a  letter  from  Samuels,  warning  it  that 
leck,  which  she  had  just  deposited,  would  not  be  paid,  and  re- 
ing  her  to  give  the  bank  her  own  check  on  it  for  like  amount, 

charged  against  her  account  in  case  this  Samuels  check,  for 
1  she  had  just  been  credited,  should  be  returned  unpaid  after 

sent  through  the  clearing  house  for  collection;  and  that  the 
immediately  charged  her  account  with  this  check  given  by  her, 
uade  no  effort  to  collect  the  Samuels  check,  and  never  returned 
ame  to  her.  The  testimony  given  on  behalf  of  the  defendant  by 
neral  bookkeeper  and  discount  clerk  is  similar  to  plaintiff's,  ex- 
la  to  the  disposition  made  of  the  Samuels  check;  and  as  to  this 
stifles  that  the  Samuels  check  was  returned  by  him  to  her  the 
instant  that  she  gave  her  own  check  for  like  amount,  to  be — 
vhich  was,  immediately — charged  against  her  account  to  offset 
redit  given  her  for  the  Samuels  check,  which  had  just  been  re- 
'd  to  her.  Now,  If  this  testimony  of  the  bookkeeper  and  die- 
:  clerk  is  true,  the  plaintiff  has  no  cause  of  action  by  reason  of 
transaction,  and  it  Is  this  transaction  upon  which  her  cause 
ion  herein  Is  founded.  The  defendant  had  the  right  to  have  the 
pass  upon  this  testimony  given  on  its  behalf,  and  this  right  Its 
sel  asserted  at  trial  by  proper  effort  to  have  the  same  submitted 
em,  but  which  was  denied  him,  and  to  which  he  excepted,  and 
F  which  he  impressed  upon  the  record.  The  judgment  is  rc- 
4,  and  new  trial  granted,  with  costs  to  appellant,  to  abide  the 
:.    All  concur. 


DUDI^ET  V.  3ATTERLEE. 
(City  Oonrt  of  New  Tort,  General  Term.    May  18,  18tH.) 
:al — DiRECTiHO  Verdict. 

It  Ifl  OTor  to  direct  a  T«^lct  for  plaintiff  on  the  ancorroborated  teetl- 

aaj  of  a  witness  boatlle  to  defendant  ><{ 


DigilizBd  by  Google 


742 


NSW  YORK  SUPPLEMENTt  VoL  28. 


[City  Ct. 


S.  WiTMBSs — Ihpeachmbnt. 

An  adverse  and  bosUle  witness  may  be  Impeached  by  proving  statements 
In  contradiction  of  bis  testimony,  aftffl-  tbe  reqolalte  entmlnatlon  In  r^ard 
tbcreto,  and  It  Is  Immaterial  whetbw  are  statemeots  of  Acta  or  ex> 
preaslons  of  oplnlfm. 

Appeal  from  trial  term. 

Action  hj  AuguatuB  F.  Dudley  against  Herbert  L.  Satteriee,  as 
ezecator,  to  recover  for  medical  ee^ces  alleged  to  have  been  rm- 
dered  at  the  request  of  defendant's  testator.  A  judgment  was  en- 
tered on  a  verdict  in  favor  of  plaintiff  for  9310, — the  jury  having; 
been  instructed  that  they  must  And  f200  for  plaintiff,  and  could 
find  a  larger  sum,  provided  that  certain  additional  services  were 
performed  at  testator's  request, — and  defendant  appeals.  Re- 
versed. 

Argued  before  EHBLICH,  a  J.,  and  VAN  WYCK  and  Uc- 
OABTHT,  J  J. 

R  E.  Deyo  and  G.  H.  Eracht,  for  appellant. 
Shepard  &  Prentiss,  for  respondent 

VAN  WYOK,  J.  The  doctor  (plaintiff)  sues  the  executor  of 
Travers  to  recover  the  value  of  his  services  as  attending  physician 
and  operating  surgeon  to  one  "Mjk.  Davis,  at  the  request  of  the 
testator,  both  of  whom  died  before  the  trial  of  the  cause.  Tlie 
court's  direction  to  the  Jury  to  And  certainly  for  |200,  and  their 
finding  as  to  the  additional  sum,  rest  entire^  upon  the  testimony 
of  the  lawyer  witness  called  on  plaintiff's  behalf;  and  as  his  testi- 
mony 1>ecame,  by  the  decease  of  both  Mrs.  Davis  and  Travers,  in- 
capable of  contradiction,  he  must  be  subjected  to  the  severest 
scrutiny,  as  regards  the  credibility  of  his  evidence.  And,  of  neces- 
sity, Budi  inquiry  can  only  be  made  in  the  light  shed  from  his  own 
testimony,  and  by  wtiich  he  says  that  he  was  a  lawyer;  that,  before 
and  at  the  time  of  the  conversation  which  he  says  he  heard  between 
the  testator  and  Mrs.  Davis,  he  was  the  general  counsel  of  the 
tratator  in  all  matters  except  those  involved  in  this  action,  and 
continued  to  act  as  such  general  connsd  untU  about  the  time  thia 
action  was  commenced;  that  he  did  act  as  professional  adviser  to 
the  testator,  before  his  death,  in  reference  to  this  very  claim  then 
made  by  the  doctor  against  Travers  for  such  attendance  on  Mrs. 
Davis,  but  not  until  c^ter  this  conversation  between  her  and  the 
testator  had  been  overheard  by  him,  and,  finally,  that  he  now  has 
pending  an  action  against  thia  defendant,  as  Travers'  executor,  tor 
a  claim  of  f 4,000  for  his  1^^  services,  rendered  as  general  counsel 
to  such  testator,  and  in  which  Is  included  an  item  for  his  legal 
services  and  consultations  with  testator  in  reference  to  the  claim 
herein  involved.  And  he  then,  over  defendant's  objection  and  ex- 
ception, was  allowed  to  testify  that  he  heard  a  conversation  between 
the  testator  and  Mrs.  Davis,  in  which  she  said  that  Dr.  Dudley 
had  said  that  he  would  perform  the  sui^ical  operation  on  her,  with 
the  necessary  attending  services,  for  f200,  and  that  she  then  asked 
Travers,  ''Will  yon  pay  for  itf  and  he  answered  that  he  would. 
Assuming  that  this  evidence  was  properly  admitted,  in  view  of  the 
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fact  that  he  positively  swore  that  at  the  time  of  this  convci-satinn 
he  had  ndt  been  retained  or  consulted  by  the  testator  in  reference 
to  this  particular  matter,  nevertheless  the  verdict,  as  to  this  |200, 
should  not  have  been  directed  bj  the  court,  on  his  uncorroborated 
testimony.  If  the  relation  between  him  and  the  testator  was  not 
that  of  lawyer  and  client,  it  certainly  approached  it  very  closely  and 
was  extremely  intimate  and  confidential.  He  was  an  adverse  wit- 
nesst  as  regards  a  transaction  with  two  persons  who  were  both 
dead,  and  one  of  them  defendant's  testator.  He  was  a  hostile  wit- 
ness, who  himself  had  an  action  pendOlng  against  this  defendant 
for  |4,000  for  legal  services  rendered  to  the  testator  as  his  general 
counsel,  and  as  his  special  counsel  in  this  very  controversy, — sub- 
sequent, however,  to  the  conversation.  The  defendant,  under  the 
circumstances  of  this  case,  was  entitled  to  have  the  jury  pass  upon 
the  credibility  of  this  hostile  and  adverse  witness;  and,  as  their 
finding  as  to  the  additional  sum  was  dependent  upon  the  truth  of 
his  testimony,  the  entire  case  i^ould  have  been  submitted  to  the 
jury.  And,  moreover,  an  error  was  committed  In  not  allowing  de- 
fendant to  properly  Impeach  tlie  credibility  of  this  witness.  While 
under  cross-examination,  he  testified  that  he  remembered  going 
with  the  testator  to  see  Dr.  Butts,  after  Dr.  Dudley's  claim  had 
been  presented,  but  that  he  did  not  state  to  Dr.  Butts  that  Mr. 
Travers  did  not  owe  this  bill  to  Dr.  Dudley;  and  yet,  when  the  de- 
fendant called  Dr.  Butts, — the  only  witness  who  could  in  any  way 
contradict  him,  as  death  had  silenced  the  lawyer's  client  and  the 
doctor'a  patient, — he  too  was  sUenced,  on  an  objection  from  plain- 
tiff, by  an  erroneous  ruling.  Dr.  Butts  testified  that  he  knew  this 
witneBB.  '*He  called  at  my  office,  with  Mr.  Travers,  after  Dr.  Dudley 
had  threatened  to  bring  suit."  And  he  was  questioned  by  de- 
fendant's counsel,  'TVas  the  subject  of  this  suit  a  matter  of  conversa- 
tion between  you  and  this  witness?"  Plaintiff  objected  to  this 
question,  and  he  was  sustained,  to  which  defendant's  counsel  ex- 
cepted, and  said,  "I  propose  to  show  that  this  witness,  in  the  in- 
terview with  Dr.  Butts,  said  that  Dr.  Dudley  had  no  claim  against 
Mr.  Travers,*"  and  the  same  was  excluded,  to  which  defendant  ex- 
cepted. The  rule  as  regards  the  impeachment  of  the  credlbilily 
of  an  adverse  and  hostile  witness  is:  A  party  has  the  right,  for  the 
purpose  of  discrediting  the  testimony  of  an  adverse  and  hostile 
witness,  to  prove  statements  made  by  him  contradicting  the  testi- 
mony given  by  him  after  the  requisite  examination  of  the  witness  in 
regard  to  such  statements;  and  it  matters  not  whether  it  be  a  state- 
ment of  a  fact  or  the  expression  of  an  opinion,  if  it  be  adverse  to 
the  story  which  he  has  narrated.  See  Schell  v.  Plumb,  66  Y. 
692;  and  read  the  irrefutable  reasoning  on  this  subject,  of  Pryor, 
J.,  in  ESray  v.  Masson  (Com.  PL  K  Y.)  18  27.  Y.  Supp.  363.  The 
judgment  and  order  appealed  from  are  reversed,  with  costs  to  ap- 
pellant to  abide  the  event.  All  concur. 
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DBNNY  et  aL  T.  BLTTHKNTBAIi  et  aL 

(aty  Ooort  of  New  York,  General  Teem.   Hay  18,  lau.) 

Nbv  Trial— NBWLT-DifloovEMD  Ettdkitce. 

A  new  trial  will  not  be  granted  on  tbe  ground  of  newly-discovered  errl- 
dence,  where  the  affldarlts  of  the  prtquaed  wltneaaea  are  not  sobmltted 
<Hi  the  motion,  and  the  wltneeees  are  not  named. 

Appeal  from  special  term. 

Action  by  William  L  Denny  and  othens  against  Levi  Blimientlial 
and  otliers.  From  an  order  denying  a  motion  by  defendant  Blnmen- 
thal  for  a  new  trial  and  for  permission  to  surrender  one  Harris,  for 
whom  he  had  become  bail,  and  serve  amended  answer,  said  defendant 
appeals.  AiHrmed.   

Argned  before  EHBUGH,  a  J.,  and  VAJS  WYCK  and  Mc- 
CAKTHT,  J  J. 

David  Leventritt,  for  appellant, 
Chas.  Q.  H.  Wahle,  for  respondents. 

YAK  WTGK,  J.  Appellant's  motion  below  was  for  a  new  trial  on 
the  gronnd  of  surprise  and  newly-discovered  evidence,  and  tor  per- 
mission to  surrender  one  Harris,  the  person  for  whom  he  and  his  co- 
surety had  become  bail,  and  to  serve  an  amended  answer  setting  up 
Snch  surrender  in  exoneration  of  bail,  and  that  the  plaintiffs  had  im- 
properly caused  the  sheriff  to  return  the  executions  issued  against  the 
property  and  body  of  such  person  under  the  judgment  obtained  by 
them  for  a  debt  fraudulently  contracted  by  him,  and  in  which  actkm 
the  undertaking  here  sued  npon  was  execnted  by  these  defendaats 
to  secure  the  release  from  the  cnstody  4>f  the  sheriif  of  snch  pecaan; 
and  his  motion  was  denied  by  the  order  appealed  from,  and  in  (srder 
to  properly  consider  this  appeal  it  is  necessary  to  ^ve  a  skort  his- 
tory of  the  action.  After  these  plaintiffs  had  obtained  jndgmrait  in 
the  original  action  against  Harris,  for  whom  these  defendants  be- 
came bail,  and  the  execntions  against  his  prc^rty  and  body  were 
returned  "Unsatisfied"  and  ''Not  found,"  they  began  this  action 
against  the  bail  in  July,  1893,  by  complaint  alleging  the  necensxy 
facta,  to  which  defendants  answered,  denying  the  issuing  and  retnm 
of  the  ezecutiOBS  against  EUu*ris,  and  affirmatlTefy  aUeginc  tiiat 
when  the  execution  was  iwnied  against  his  bo^  '%e  was,  has  ever 
since  been,  and  is  now,  within  the  jurisdiction,  and  that  the  sheriff 
made  no  effort  to  a)^rehend  him."  If  there  was  any  truth  in  their 
pica  that  he  was  then  within  the  jurisdiction,  they  sfaoinld  havie  snr- 
rendered  him  in  exoneration  of  bail,  before  answering,  under  sec- 
tion 591  of  the  Code.  And  again,  when  their  attention  was  called 
to  the  weakness  ot  their  afflnnative  plea  as  a  defense  against 
these  plaintiffs,  on  the  ai^^wnent  of  ttie  notion  made  by  plaintiffs 
at  special  term  for  Judgment  on  the  answer  as  frivolous,  they  failed 
to  ask  the  court  for  permission  to  so  surrender  the  baU  after  the 
service  of  the  answer.  That  motion,  of  course,  was  denied,  as  the  an- 
swer was  not  frivolous,  because  it  put  at  issue  material  allegations 
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of  the  complaint,  to  wit,  ttie  fesne  and  return  of  the  executions.  They 
did  not  seek  anch  permiaBion  to  anrrender  their  bail,  nor  to  amend 
their  answer,  and  the  plaintiffs  were  forced  to  trial  to  make  proof 
of  their  material  allegations  which  were  denied  by  the  answer;  and 
such  trial  was  had  in  October,  1893,  on  which  these  defendants  ap- 
peared and  defended,  and  which  resulted  in  a  verdict  and  judgment 
against  them.  So,  for  the  second  time  in  court  they  had  been 
informed  that  their  affirmative  plea  of  tiie  presence  of  the  prin- 
cipal debtor  within  the  jarisdiction  during  the  life  of  the  ex- 
ecution against  his  body  might  give  them  cause  of  action  against 
the  sheriff,  but  was  no  defense  as  against  these  plaintiffs.  Why 
did  they  not  then  apply  to  the  court  for  leave  to  surrender  lax 
exoneration  of  bail?  Because,  notwithstanding  that  they  had 
been  twice  informed  in  court  that  their  affirmative  plea  was  in- 
sofflcient  in  law,  they  still  doubted  the  correctness  of  such  informa- 
tion, and  appealed  from  the  judgment,  and  stipulated  in  writing  to 
argae  such  i^peal  at  the  December  general  term,  but  defaulted,  and 
their  appeal  was  dtemissed,  with  costs.  This  default,  on  their  appli- 
cation, was  opened  at  the  January  general  term,  upon  terms  with 
which  they  never  complied,  but  instead  served  notice  of  withdrawal 
of  appeal  and  stipulation  to  pay  costs  of  same,  and  they  have  not  paid 
the  costs  because  their  attorney  differs,  with  plaintiffs'  attorney  am 
to  the  amount  Then,  in  February  last,  came  this  motion  by  defend- 
ant Blumenthal  for  a  new  trial  on  the  ground  of  surprise  and  newly- 
discovered  evidence,  and  for  leave  to  surrender  in  exoneration  of 
bail,  and  serve  amended  answer,  setting  up  surrender,  and  the  im- 
proper interference  by  plaintiffs  with  the  return  of  the  executions. 
There  was  no  surprise  as  to  Harris'  presence  within  the  jurisdiction, 
for  defendants  so  alleged  in  their  original  answer,  and  this  certainly 
is  not  newly-discovered  evidence.  Nor  is  any  excuse  offered  for  not 
surrendering  him  before  answer,  or  after  answer  and  before  judg- 
ment or  aft^  judgment  and  before  appeal,  except  that  they  assumed 
to  know  the  law,  and  that  the  court  did  not;  and  the  able  couoBd 
now  represents  them  (but  did  not  then)  asks  that  It  be  adjudi- 
cated that  this  is  a  worthy  and  m^torious  excuse,  calling  for  a 
reversal  of  the  order  made  below  denying  their  application.  Now, 
as  to  the  newly-discovered  evidence  that  plaintiffs  Improperiy  re- 
guested  the  sheriff  to  return  the  executions  before  the  day  named  for 
return  of  same,  the  defendant  Blumenthal  avers  that  he  Is  credibly 
Informed,  and  verily  believes,  that  plaintiffs  so  requested  the  sheriff. 
But  he  does  not  state  by  whom  he  was  credibly  informed,  nor  what 
are  the  facts  which  lead  bim  to  verily  believe,  and  the  Inevitable  In- 
ievence  is  that  no  one.  so  informed  him,  and  that  there  are  no  ko&l 
facts;  and,  moreover,  the  plaintiffs'  attorney  and  the  deputy  sherUT 
and  Us  assistant  who  had  the  execution  of  these  writs  in  diarge,  aver 
on  knowledge  that  there  was  such  interference.  The  rule  is  that  the 
affidavits  of  the  witnesses  who  are  to  testify  as  to  the  newly-discov- 
ered evidence  must  be  submitted  on  the  motion  for  new  trial,  and  can 
be  forced  from  such  witnesses  under  section  885  of  the  Code.  Gar- 
vey  V.  Cattle  Show  (City  CJt.  N.  Y.)  22  N.  Y.  Supp.  929.  No  anch  affl- 
dafltB  are  vnbmltted,  and  no  such  witnesses  are  named.  ^X!bs  de- 
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nial  of  defendant's  application  to  the  favor  of  the  court  was  emi- 
nently proper,  and,  if  it  had  been  granted,  it  would  have  met  re- 
Tei-sal  here.  Order  afOnned,  with  coats.   All  concur. 

<8  Misc.  Rep.  516.) 

TOWNSEaa>  V.  AULD. 

(01t7  Goqrt  of  New  Tork,  Gct^I  Term.    Hay  18,  ISM.) 

1.  Pbotbbt— When  not  Nbcessart— Inland  Bill  or  Exchaxmk. 

Ftotest  of  an  Inland  bill  ot  exchange  Is  not  necessary  to  charge  an  In- 
dorsrar,  but  proof  of  the  necessary  tacts  may  be  made  by  parol  evidence. 
8.  Same — Notice  bt  Mail. 

Notice  to  an  indorser  of  nonpayment  may  be  glren  by  mail  where  the 
Indorser  and  Bendra*  of  the  notice  reside  at  different  post  offices,  and.  if 
properly  addressed  and  mailed,  will  cbarfce  the  Indwser,  whethw  be  has 
received  it  w  not.   Ehrllch,  O.  J.,  dlasentlng. 

Appeal  from  trial  term. 

Action  by  William  J.  Townsend  against  Thomas  Auld.  From  a 
judgment  entered  on  a  verdict  directed  by  the  court  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Argned  before  EHKLIGH,  0.  J,  and  VAN  WYCK  and  McGAB- 
THY,  J  J. 

Theo.  H.  Friend,  for  appellant 
Louis  F.  Murray,  for  respondent 

VAN  WTGE^  J.  The  action  is  against  defendant,  as  payee  and 
first  indorser  of  a  promissory  note  dated  New  York,  and  payable 
at  a  bank  in  Tarrytown,  which  plaintiff  took  in  renewal  of  a  dJ^ 
honored  note  for  like  amount  by  same  maker,  and  upon  which  the 
defendant  was  third  indorser.  The  complaint  alleges  due  demand, 
nonpayment,  protest,  and  notice  of  same;  and  the  answer  denies 
these  allegations,  and  that  plaintiff  is  the  holder,  while  admitting 
the  making  of  the  note,  and  defendant's  indorsement  The  defend- 
ant did  not  at  any  time  serve,  as  required  by  section  9^  of  the 
Code,  an  affidavit  to  the  effect  tiiat  defendant  had  not  received  such 
notice.  At  trial  the  notaiy  public's  certificate  of  protest  was  ad- 
mitted in  evidence  against  defendfmt*8  objecti<m  that  it  was  not 
in  proper  form,  in  tit^t  it  did  not  contain  a  statement  that  New 
York,  the  place  to  which  the  notice  was  mailed  to  defendant  was 
his  usual  or  reputed  place  of  residence.  The  certificate  did  not 
contain  such  statement,  although  It  stated  that  such  notice  had 
been  duly  mailed  to  the  first  indorser,  Thomas  Auld  (defendant), 
directed  to  New  York,  and  every  other  fact  permitted  by  section 
923  to  be  so  stated.  The  omission  of  such  statement  as  to  defend- 
ant's residence  might  have  been  fatal  if  the  instroment  had  been 
a  foreign  bill  of  exchange,  for  such  bills  must  be  protested;  but 
tills  note  is  an  inland  bill,  executed,  delivered,  and  made  payable 
within  this  state,  and  as  to  such  bills  the  rule  is  that  due  demand 
on  maker,  nonpayment  and  due  notice  of  same  to  the  indorser  is 
safficient  to  charge  hini,  without  a  formal  or  technical  protest  and 
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proof  of  anj  or  all  of  the  facts  necesaaiy  to  charge  him  can  be  made 
by  parol  evidence.  This  section  of  the  Code  says  that  the  notary's 
certificate,  in  case  of  protest,  and  in  the  absence  of  the  indorser's 
affidavit  of  nonreceipt,  shall  be  presumptive  evidence  of  certain  facts 
therein  named,  provided  they  are  certified,  which  means  presump- 
tive evidence  of  snch  facts  as  are  so  certified.  This  certificate  con- 
tained a  statement  of  every  fact  permitted  by  this  section,  except 
the  one  as  to  defendant's  usual  or  reputed  residence,-  hence  was 
properly  admitted  in  evidence  to  prove  every  fact  necessary  to 
cha^  the  Indorser,  except  as  to  whether  the  notice  addressed  to 
him  at  New  York  was  ma0ed  to  him  at  his  residence;  and  proof 
<jt  this  fact  was  properly  supplied  by  his  owa  testimony  tliat  be-  . 
fore  such  mailing,  at  that  time,  and  ever  since,  he  has, resided  in 
New  York.  This  certificate  was  only  presumptive  evidence  of  the 
other  necessary  facts,  and  defendant  had  the  right  to  show  by  ex- 
trinsic evidence  that  there  had  been  no  such  demand,  nonpayment, 
protest,  or  such  mailing  of  such  notice,  which,  however,  he  did  not 
even  offer  to  do.  Hence,  upon  the  proof,  there  was  nothhig  to  go 
to  the  jury  upon,  and  it  beciuue  the  court's  duty  to  direct  for  plain- 
tiff, as  he  did;  and,  moreover,  the  defendant  did  not  request  to  go  to 
the  jury,  but  relied  upon  his  two  exceptions  to  the  exclusion,  on 
plaintiff's  objection,  of  evidence  offered  by  him,  and  which  will  be 
now  discuraed. 

Appellant  claims  error,  because  the  court  would  not  allow  him 
to  say  whether  or  not  he  had  received  the  notice  of  protest,  etc., 
which  the  certificate  proved  was  duly  mailed  at  Tarrytowu,  ad- 
drrased  to  him  at  New  York,  which  was  his  actual  residence,  as 
shown  by  his  own  testimony.  This  was  not  error,  and  to  have  al- 
lowed such  proof  of  Donreceipt  of  notice,  against  plaintifTs  objec- 
tion, would  have  been  reveraible  error,  if  the  verdict  had  been  for 
d^endant.  The  rule  of  the  law  merchant  has  ever  been  that  no- 
tic  to  an  indorser,  of  demand  and  nonpayment,  may  be  given  through 
the  post  office,  when  such  indorser  and  the  sender  reside  at  differ- 
ent post  ofQces,  and,  if  properly  addressed  and  mailed,  will  charge 
the  indoraer,  wliether  he  ever  receives  it  or  not.  How  could  a  bona 
fide  holder  of  a  note  ever  protect  his  holding  by  finding  proof  to 
contradict  an  indorser's  statement  that  he  had  nerer  received  the 
notice  of  demand  and  nonpayment  sent  by  mail?  The  due  mail- 
ing of  such  notice  is,  in  itself,  sufficient  to  charge  an  indorser. 
Judge  Earle,  in  Gawtry  v.  Doane,  51  N.  Y.  89,  says  that  it  may  be 
proper  to  insert  in  the  indorser's  affidavit,  permitted  by  the  Code, 
the  denial  of  his  receipt  of  notice  of  protest,  but  it  is  not  a  proper 
denial  to  insert  in  his  answer,  and  that  "it  is  wholly  immaterial 
whe&er  the  indorser  has  received  the  notice.  The  only  material 
question  is  whether  notice  has  been  properly  served,  and  the  rights 
(xf  the  holder  of  a  note  are  not  affected  if  the-  notice  does  not  reach 
the  indorser."  And  so,  too,  it  is  said  in  Arnold  v.  Railroad  Co.,  5 
Duer,  210,  that  "an  answer  denying  that  a  notice  of  protest  was  re- 
ceived would  deny  an  immaterial  fact'' 

The  defendant's  other  reception  is  to  the  exclusion  of  a  paper 
sdgned  by  the  maker,  pnrporting  to  certify  to  this  defradant  that 
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the  note  In  Bcdt  Indonsed  1^  him  for  the  purpose  of  taking  iq> 
another  note,  for  like  amonnt,  bj  same  maker,  also  indorsed 
this  defendant,  and  then  held  \^  this  plaintlfF  under  protest.  There 
was  not  the  slighteft  evidence  that  this  plaintiff  knew  or  ev^ 
heard  of  this  paper,  and  it  was  properly  excluded  for  that,  if  for  no 
other  reason,  and  so,  too,  because  it  was  mere  hearsay  eTidenee^ 
and  the  persoB  signing  it  was  not  in  court,  or  his  absence  explained ; 
and,  moreover,  the  very  facts  to  which  it  purported  to  certify  were 
fully  proTOk  hy  the  hat  evidence — ^Firat,  by  defendant's  exhlMt  1, 
being  plaintifTs  letter  acknowledging  that  the  note  in  salt  was 
giv«i  in  renewal  of  the  one  mentioned  in  the  properly  rejected  cer- 
tificate; and,  secondly,  by  defendant's  exhibit  2,  which  is  the  very 
note  itself,  duly  indorsed  by  the  payee  and  this  defendant,  and  so 
mentioned  in  snch  rejected  oertifLcat&  The  judgment  and  order 
are  afflnned,  witii  caste. 

McOARTHT,  J.,  concnrs. 

EHRLICH,  C.  J.  (dissenting).  The  action  Is  against  the  defend- 
ant, an  indorser  of  a  promissory  note.  The  defense  relied  upon 
was  want  of  service  of  notice  ot  protest  The  proof  on  the  subject 
of  notice  consisted  of — First,  tiie  certificate  of  the  notary,  certii^- 
ing  to  the  fact  that  the  notice  of  protest  was  mailed  to  the  defend- 
ant; second,  the  evidence  of  the  plaintiff,  proving  that  he  mailed 
a  copy  of  such  notice  to  defendant  At  the  trial  tiie  defendant 
undertook  to  prove  Uiat  he  had  never  received  any  notice  of  the  dis- 
honor of  the  note,  but  the  testimony  was  ruled  out  by  the  trial 
judge,  under  the  defendant's  exception.  This  was  error.  Tbe  cer- 
tificate of  the  notaiy  was  merely  presumptive  evidence  of  the  fact 
of  service  of  notice  (Code,  §  923),  and  it  was  quite  competent  for 
the  defendant  to  negative  this  presumption  by  proof  that  he  had 
never  received  the  notice.  This  would  have  created  a  question  of 
fao^  for  tiie  jury  to  detemrfne, — ^whether  the  notice  was,  as  a  mat- 
'  ter  at  fact,  depostted  in  the  post  crfBce  or  not  If  the  jury  found 
that  the  deposit  was  nctuaOy  made,  it  would  be  good  service  of  the 
notice  upon  the  defendant,  whether  he  received  it  or  not  For 
the  error  In  excluding  this  evidence,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  with  coats  to  the  appellant,  to  abide 
the  event 


(8  Misc.  Bep.  SM.)  . 

HAWLINGS  V,  ALEXANDER. 
(CSty  Otmrt  of  New  Toidc,  Geaeral  Term.   May  IS,  18M.) 

n.HADINO— ANBWXR— TrIABLS  IbSTTS. 

An  answer  In  an  action  for  Roods  woiA  wUdi  admits  that  dtfndaat 

purchftaed  the  ^oedB,  bat  "denies  each  and  every  other  allegation  In  said 
complaint  eootalned,  not  hereinbefore  specifically  admitted,  controverted 
or  denied,"  creates  a  triable  lasoe,  and  It  Is  error  to  direct  a  verdict  fbr 
plaintiff. 

Appeal  from  trial  tem. 
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Action  by  Howard  Bawlings  accainst  San&lici  Alexander.  A 
jadgment  was  entered  on  a  verdict  directed  in  favor  of  pTafatiff, 
and  defendant  ai^tealB.    Bever aed. 

Argoed  before  EHBLEGH,  a  J.,  and  VAN  WYGK,  J. 

G.  A.  Watson,  for  appellant.  , 
Hayes  &  Greenbanm,  for  respondent 

EHKLIGH,  0.  J.  The  action  is  to  recover  fbr  goods  sold  and  de- 
livered by  the  firm  of  James  Saitta's  Son  ft  Go.  to  the  defendant 
The  fdaintifl  claims  nnder  an  assignment  execated  by  that  firm. 
The  answer  admits  that  the  d^endant  purchased  frtna  said  firm 
certain  goods  and  merchandise,  and,  for  further  answer,  Meniea 
each  and  every  other  all^ation  In  said  complaint  contained,  not 
hereinbefore  specifically  admitted,  controverted,  or  denied.''  Plain- 
tiff's counsel  moved  for  judgment  on  the  pleadings,  and  the  court 
granted  the  motion,  and  directed  a  velvet  to  favor  of  the  plaintiff, 
which  is  now  the  subject  of  review. 

The  reason  for  granting  plaintiff's  motion  was  that  the  answer 
was  not  in  the  form  authorized  by  the  Code.  But  the  court  of 
appeals,  in  OrifBn  v.  Railroad  Go.,  101  N.  T,  349,  4  ^.  E.  740,  has 
that  such  a  denial  is  good,  and  creates  a  triable  issue.  Fol- 
lowing this  case,  it  is  clear  that  the  defendant,  by  his  answer,  put 
in  issue  the  value  or  agreed  price  of  the  goods,  together  with  the 
fact  whether  the  assignment  under  which  the  plaintlfl  daims  was 
ever  executed  as  alleged.  The  direction  to  find  for  the  plaintiff 
was  clearly  unauthorized,  and  the  judgment  entered  on  such  direc- 
tion must  be  reversed,  and  a  new  trial  ordered,  witii  costa  to  the  ap- 
pellant to  abide  the  event 


JUDOMBNT— Motion  to  Vacate. 

An  application  to  vacate  a  jud^ent  will  not  be  granted  where  It  was 
ftmnded,  not  on  a  meritorious  defense,  but  on  a  teclmlcal  objection  to 
pbdntiffs  capadty  to  sae.  and  sucb  objection  did  not  appear  on  the  face 
oC  flie  complaint. 

Appeal  from  special  term. 

Action  by  Abnun  French  Company  against  I%ilip  Maix  From 
an  order  setting  aside  a  judgment,  plaintiff  appeals.  Reversed. 
Argued  before  EHRUGH,  G.  J.,  and  YAK  WTCE,  J. 

Hayes  &  Greenbaum,  for  appellant 
Samuel  Mullen,  for  respondent 

EHRUGH,  G.  J.  The  application  made  by  the  defendant  was 
for  an  order  vacating  and  setting  aside  the  judgment  herein,  and 
not  to  open  the  default  as  a  matter  of  favor.  The  application  was 
iM>t  founded  on  any  defense  meritorious  in  its  character,  but  upon 
a  technical  objection  aa  to  the  plaintifTs  eapa^ty  to  soek    The  ob- 


<8  Misc.  Rep.  40U.) 
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jection  did  not  appear  on  the  face  of  the  complaint,  and  was  one 
that  could  not  be  urged  by  way  of  demurrer,  but,  in  the  nature  of 
things,  would  hare  to  be  taken  advantage  of  by  special  plea  in  the 
answer,  calling  upon  the  plaintiff  to  n^ke  proof  that  it  had  the 
necessaiy  legal  authority  to  transact  bnslneas  in  this  state.  We 
think  the  application  made  below  should  hare  been  denied,  If  it 
was  granted  as  matter  of  ri^t  Such  decision  would  be  erroiieoii% 
and,  if  granted  as  a  matter  of  favor,  the  discretion  was  not  wisely 
exercised.  In  either  case,  the  order  appealed  from  would  have  to 
be  reversed,  with  costs. 


(8  MlBC.  Bep.  40Q.) 

BOB  V.  OHIMMINS. 

(City  Court  of  Mew  York,  General  Term.    May  18. 1804.) 

NBOLIGESCE— DlOOING  Tkencm  in  Strekt. 

Defendbnt  who  dug  a  trench  In  a  street,  and  left  it  unguarded.  Is  lia- 
ble for  Injuries  sustained  by  plaintiff,  who  was  pushed  Into  the  trench, 
by  the  surging  of  a  crowd,  of  which  he  was  one,  assembled  to  hear  decttoo 
returns. 

Appeal  from  trial  term. 

Action  by  William  Roe  against  Thomas  E.  Crimmins.  A  Judg- 
ment was  entered  on  a  verdict  in  favor  of  plaintiff,  and  defendant 

appeala  AfiQrmed. 
Argued  before  EHKUCH,  C.  J.,  and  VAN  WYCK,  J. 

C.  C.  Nadel  and  T.  S.  Moore,  for  appellant 

E.  J.  Kathan  and  F.  L.  Wellman,  for  respondent. 

EHBLICH,  0.  J.  The  action  was  brought  by  plaintiff  to  recover 
damages  for  personal  injuries  received  November  8,  1892,  by  falling 
into  a  trench  which  had  been  dug  by  the  defendant  in  Park  row, 
near  Frankfort  street,  in  the  city  of  New  York.  At  that  time  the 
defendant  was  building  the  cable  for  the  Third  Avenue  RaUroad 
Company.  November  8,  1892,  was  presidential  election  day;  and 
in  the  evening  a  large  crowd  congregated  in  front  of  the  World 
building,  on  Park  row,  for  the  puipose  of  reading  the  election  re- 
turns. The  plaintiff  left  his  home,  at  178  Henry  street,  shortly 
before  10  o'clock  that  evening,  walked  down  to  the  World  build- 
ing, and  formed  one  of  the  number  congregated  there  for  the  pur- 
pose stated.  He  stood  in  the  middle  of  the  street,  about  50  feet 
from  the  World  building,  and  had  been  there  about  half  an  hour 
before  the  accident  occurred.  The  crowd  increased  while  the  plain- 
tiff was  standing  there.  The  trench  was  dug  between  the  easterly 
side  of  Park  row  and  the  westerly  car  track,  and  was  six  feet  deep, 
and  about  eight  feet  in  width.  The  crowd,  in  pushing  forward* 
pushed  the  plaintiff  in  the  trench.  He  tried  to  keep  Imck,  but  was 
unable  to  protect  himself.  The  trench  at  this  point  had  no  protection 
whatever  for  about  100  or  160  feet,  but  above  and  below  this  point  it 
was  guarded  by  a  wooden  fence.  When  he  fell  into  the  trench 
the  plaintiff  struck  his  lips  and  mouth  against  an  iron  pipe  which 
lay  hi  the  trench;  knocked  ont  three  upper  teeth,  and  all  bnt  two 


Digitized  by 


Google 


City  a.] 


BOE  V,  CBIMMINS. 


751 


xmdev  teeth.  Hj»  lower  lip  was  hanging  on  hia  chin.  -  He  was  con- 
sdona;  was  ahle  to  cross  orer  to  Chambers  Street  Hospital,  where 
he  was  treated  bj  Dr.  Btokes.  He  remained  in  the  hospital  over 
night,  and  saw  the  doctor  every  "day  for  a  month,  during  which 
time  he  was  unable  to  work.  His  speech  has  been  a£Eected  by  the 
injury,  and  he  has  a  scar  on  his  lip,  and  cannot  masticate  meat  of 
any  kiiid,  bat  is  compelled  to  eat  soft  food. 

It  is  settled  by  a  lung  line  of  decisions  in  this  state  that  munici- 
pal corporations  or  persons  making  excavations  in  the  public  streets 
are  bound  to  keep  them  in  a  safe  condition  for  use  in  the  usual 
mode  by  travelers,  and  are  liable  in  a  civil  action  for  a  special  in- 
jury resulting  from  neglect  to  perform  this  duty.  The  defendant 
was  clearly  guilty  of  negligence  in  leaving  the  trench  unguarded, 
and  the  only  question  is  whether  the  plaintiff,  under  the  circum- 
stances, was  guilty  of  contributory  negligence.  It  was  presidential 
election  night,  and  the  plaintiff,  following  the  custom  of  all  good  cit- 
izens, was  watching  the  returns  received,  affecting  the  result  of  the 
presidential  contest.  The  purpose  was  certainly  legitimate,  if  not 
praiseworthy;  and,  as  such  congregations  have  been  permitted  for  so 
long  a  time  that  the  memory  of  man  runneth  not  to  the  contrary, 
we  cannot  hold  that  the  mere  presence  of  the  plaintiff  among  the 
number  took  from  him  any  of  the  rights  necessary  for  the  security 
of  life,  or  freedom  from  bodily  harm.  The  surging  crowd  did  not 
commit  any  assault  upon  the  plaintiff,  nor  did  it  designedly  throw 
him  into  the  trench;  and,  if  it  had  been  guarded  as  it  should  have 
been,  he  might  not  have  received  any  injury  whatever. '  It  wUl  not 
do  to  hold  that  the  plaintiff  was  necessarily  guilty  of  .contributory 
negligence,  for  this  is  a  question  about  which  minds  might  differ, 
and  was  therefore  one  for  the  jury  to  determine.  The  jury,  by 
their  verdict,  have  found  that  the  plaintiff  was  not  guilty  of  any 
negligence  contributing  to  the  injury,  and  flieir  finding  on  this  sub- 
ject is  satisfactorily  sustained  by  the  facts,  and  the  inferences  to 
be  drawn  from  them.  When  facts  are  capable  of  different  infer- 
ences, the  question  must  go  to  the  jury  for  determination;  and, 
unless  negligence  is  the  inevitable  and  necessary  inference  from 
the  fact,  it  is  a  matter  for  the  jury.  Lee  v.  Gaslight  Co.,  98  N.  Y. 
115;  Qreany  v.  Bailroad  Co.,  101 2H.  Y.  419,  423,  5  N.  £.  425. 

The  case  seems  to  have  been  carefully  sulmiitted  to  the  jury, 
and  the  only  exception  to  the  charge,  requiring  comment,  is  that 
at  folio  134,  in  which  the  judge  was  requested  to  charge  that,  if 
the  plaintiff  willfully  swore  falsely  upon  any  material  point,  the 
jury  should  disregard  his  entire  testimony.  The  judge  charged 
the  request,  with  the  modification  that  they  had  the  right  to  dis* 
regard  the  whole  of  the  testimony,  or  any  part  thereof.  The  so- 
caUed  "modification"  did  not  prejudice  the  defendant,  for  the  jury 
were  practically  told  that  they  might  disregard  the  entire  testi- 
mony; and  adding  "or  any  part  thereof  did  not,  in  our  judgment, 
detract  from  the  force  of  the  request.  The  plaintiff  testified  to 
some  things  about  which  there  was  no  dispute,  and  in  respect  to 
which  he  was  corroborated;  and  there  was  no  reason  why,  in  re- 
spect to  matters  not  in  dispute,  the  testimony  should  be  dis- 
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Eegarded  becauae  tlie  plaintiff  ibight  in  otiier  thiags  hxre  testi- 
fied talady.  The  jury  have  found  his  teBtimony  trae,  and  it  was 
hardly  a  case  in  which  the  maxim  invoked,  withont  the  modifica- 
tion, would  have  been  applicable.  We  find  no  error,  and  the  Jods- 
mant  moat  be  afl&nnedf  with  coats. 


I«ANGA.N  T.  POTTER  et  a1. 

(Otty  Court  of  New  Toric,  General  Term.    Haj  IS,  1804.) 

DkVkam  ■  ISTgBBPPTioH  or  Buumbss— Loss  of  Pbopits. 

In  an  action  tar  wrongfully  seizIOK  nnder  execution  the  stock  of  goods 
In  plaintiff's  store,  plalntUT  may  recora'  for  loss  of  i^flta  reBultins  from 
the  selmre. 

Appeal  from  trial  term. 

Action  by  Catherine  Langan  against  Elite  H.  Potter  and  othen. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendants  app«EiL  Af- 
flrmed. 

Argued  before  EHBTJCH,  a  and  YA^  WTGK  and  McCAB- 
THY,  JJ. 

Joseph  I.  0reen,  for  appellants. 

J.  Woolsey  Shepard,  for  respondent 

VAN*  WYCK,  J.  The  plarintlff  began  this  action  against  the 
sheriff  for  unlawfully  taking  possession,  on  July  13,  1893,  of  her  en- 
tire stock  of  goods,  consisting  of  bntter,  eggs,  lard,  and  other  goods 
which  are  nsnally  dealt  in  in  a  First  avenue  retail  grocery  store,  and 
also  of  the  premises  in  which  she  carried  on  such  business,  and  for 
retaining  such  unlawful  possesaioQ  of  such  goods  and  the  premises 
fbr  about  three  weeks,  during  which  time  she  was  entirely  excluded 
from  the  premises,  and  absolutely  prevented  from  conducting  her 
business.  The  present  defendants  are  the  sherifTs  indemnitors, 
and,  as  such,  were  substituted  herein  in  his  stead.  The  rerdict  was 
for  ?416  for  plaintiff,  and  her  proof  is  abundantly  sufficient  to  have 
Juatifled  the  jury  in  finding  that  about  one  week  before  the  sheriff 
so  seized  her  stock  of  goods  and  store  an  inventory  was  taken  of 
such  stock,  the  reasonable  value  of  which  was  tl,156.86,  to  which 
she  added  goods  of  the  value  of  about  f350,  making  the  aggr^ate 
TOlue  of  {1,506.86,  from  which  she  sold  goods  of  the  value  of  {407, 
and  that  the  value  of  the  goods  in  the  store  and  unlawfully  seized 
was  {1,099.96;  while  that,  three  weeks  afterwards,  when  she  re- 
gained possession,  the  entire  stock  in  the  store  was  worth  but  {200, 
thus  showing  her  damages  on  stock  to  be  {899.96.  It  was  not  dis- 
puted that  she  paid  a  lawyer  {26  for  causing  the  attachment  under 
which  the  seizure  was  made  to  be  vacated,  and  to  the  sheriff  f66, 
before  he  would  surrender  to  her  the  goods^and  premises.  Her  ver- 
dict was  for  only  {416,  from  which  deduct  the  {91  paid  to  the  lawyer 
and  the  sheriff,  not  disputed,  and  it  wonld  seem  that  Uie  inry  had 
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awarded  ]ier  only  about  one-fhird  of  thd  amount  which  by  proof 
■he  datmed  as  damages  to  her  stock  of  goods;  and  yet  the  brief  of 
defendants'  counsel  is  devoted  almost  entir^  to  ai^nment  that  this 
Terdict  is  against  the  evidence  and  the  weight  of  evidence,  and  the 
only  point  of  law  discussed  by  the  counsel  is  raised  by  his  excep- 
tion to  so  much  of  the  judge's  chaise  as  says:  "The  plaintiff  has 
also  the  right  to  recover  the  profits  that  she  would  have  made  had 
she  been  permitted  to  continue  in  business  in  this  store.  Her  wit* 
nesses  claim  that  her  profits  would  have  been  |90,  and  if  you  believe 
that  testimony  the  plaintiff  is  entitled  to  a  verdict  for  the  profits;" 
and  by  his  exception  to  the  proof  of  the  facts  upon  wMch  this  charge 
is  based.  There  was  no  dispute  except  as  to  the  measure  and  value 
of  plaintiffs  damages,  and  the  plaintiff's  uncontradicted  proof,  as 
regards  loss  of  profits,  was  that  the  sheriff  retained  unlawful  pos- 
session of  the  stock  of  goods  and  the  store  for  about  three  weeks, 
during  which  time  he  absolutely  excluded  her  from  the  premises, 
thus  preventing  her  from  conducting  her  business;  that  the  aver- 
age daily  sales  by  her  in  this  store  at  the  time  of  the  seizure  was 
about  f  50,  upon  which  her  average  profit  was  about  20  per  cenl,  or 
95  per  day,  and  hence  that  her  profits  would  have  been  about  f  90 
for  the  time  during  which  her  business  was  entir^y  broken  up  by 
the  tortious  acts  of  the  sheriff.  The  complaint  alleged  that  by  rea- 
son of  such  acts  she  lost  the  sale  of  her  goods,  and  the  profits  which 
she  would  have  otherwise  made.  The  loss  of  profits  consequent  upon 
a  tort  are  allowed,  provided  they  are  such  as  might  naturally  be 
expected  to  follow  from  the  wrongful  act,  and  are  certain,  bo'Ui  in 
their  nature  and  in  respect  to  the  cause  from  which  they  proceed. 
OrUBn  v.  Odver,  16  N.  T.  489.  A  person  who  deliberately  walks 
into  a  retail  store,  forcibly  ejects  the  proprietor  without  any  right, 
and  locks  and  tightly  closes  the  store,  must  naturally  expect  that 
such  proprietor  wUl  lose  the  sale  of  his  goods,  and  the  consequent 
loss  of  Us  usual  profits  during  this  unlawful  interruption  of  his 
business;  and  it  is  certain  that  the  cause  from  which  this  loss 
proceeds  is  the  act  of  this  tort  feasor,  and  the  nature  of  the  loss  of 
profits  is  made  sufficiently  certain  by  proof  of  the  average  dally  sales 
made  at  the  time  of  the  unlawful  interruption  of  the  business  and 
the  then  average  profit  on  such  sales.  Scltile  r.  Brokhahns,  80  If. 
T.  614.  In  the  Schile  Case  the  action  was  based  upon  defendants' 
tort  or  trespass  in  so  tearing  down  a  partition  wall  as  to  leave  plain- 
tiff's adjoining  house,  in  which  he  conducted  a  picture,  lithograph, 
and  furniture  business,  open,  and  exposed  to  weather,  and  thus 
causing  a  partial  interruption  of  his  business,  and  the  great  chief 
justice  there  writing  says: 

"When  tbe  evidence  of  the  amount  of  bnslnesa  and  profits  during  the  OOTte- 
■ponding  months  of  the  [ffeTlous  year  was  offered,  the  objection  was  made 
that  it  wofl  Incompetent  for  the  purpose  of  proving  loss  of  profits.  This  ob- 
jection was  not  tenable.  The  fact  of  the  extent  of  business  done  prerlonsly 
WEB  competent  to  be  shown.  If  a  business  la  entirely  broken  up,  the  amount 
prevloiuljr  done  Is  wdlnazily  pertinent  upon  the  question  of  ih»  amount  which 
might  subeeqaently  be  done;  and  the  same  Is  Uroe  of  s  partial  intomptlon 

hOSilMSS." 
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It  wonld  seem  that  nothing  was  allowed  by  the  jury  for  this  loss 
of  profits,  for  plaintiff's  proof  shows  damage  to  speciflo  property  to 
an  amount  very  much  l^ger  than  the  verdict.  The  judgment  and 
order  appealed  from  are  affirmed,  with  costs.  All  concur. 


(B  Mlac.  Rep.  SIL) 

GILLBiSPIB  T.  MUISBOISLAIXD. 

{Otty  Court  of  New  Tork,  Ooieral  Term.   ISaj  18, 1894.) 

■  Attorney  and  Clieft— Sdhmaby  Application— Rbfbbence. 

Under  Code  GIt.  Ptoc.  {  3172,  the  court  may  direct  a  reference  to  hear 
and  report  on  the  questlona  arising  on  a  summary  application  to  oompd  an 
attorney  to  pay  ora  money  collected  Ixr  him. 

Appeal  from  special  term. 

Application  by  Michael  H.  Gillespie  to  comp^  John  Mnlholland 
to  pay  over  money  collected  by  him  as  an  attorney  at  law.  From  an 
order  granting  a  reference  said  Mnlholland  appeals.  Affirmed. 

Argued  before  EHBUGH,  C.  J.,  and  VAN  WYOK  and  UcOAB- 
THY,  JJ. 

James  Kearney,  for  appelant 
Jertdoman  &  Arrowsmith,  for  respondent. 

EHBUGH,  C.  J.  It  appears  that  MulhoUand,  the  person  pro- 
ceeded against,  collected  the  amount  of  a  judgment  recovered  in 
this  court,  and  declined  to  pay  over  the  proceeds  to  the  firm  of 
GilleBpie  Bros.,  to  whom  th^  belonged.  These  persons  thereupon 
applied  to  the  court  for  an  order  directing  HuUioUand,  as  an  attorney 
and  officer  of  the  court,  to  pay  the  proceeds  over,  according  to  the 
duty  incumbent  upon  "him  as  such  attorney  and  officer.  The  justice 
at  special  term,  as  he  lawfully  might,  directed  a  reference  to  deter- 
mine and  report  upon  the  questions  arising  upon  the  motion.  Code, 
S  S172.  Nothing  has  been  decided  agai^t  the  appellant,  and  the 
only  question  submitted  for  review  is  whether  the  court  bdow  had 
the  power  to  make  the  order  directing  a  referee  to  inqvire  Into  tiie 
facts.  As  the  statute  furnishes  warrant  for  the  power  assumed, 
there  remains  nothing  for  ns  to  do  but  to  affirm  the  order  appealed 
from,  with  costs.    All  concur. 


(8  MlBC.  Rep.  493.) 

OBNOTBSB  T.  ^UATELU  et  aL  (Na  1.) 

(Ofty  Ck>urt  of  New  York.  General  Tenu.   May  18.  ISM) 

FLBADine — Bdpflbubhtal  Answer. 

After  defendant  bad  filed  an  answer,  admitting  part  of  the  IndebtedneaB 
sued  for.  an  execatlon  against  plaintiff  was  presented  to  blm,  and  he  In- 
formed the  officer  of  the  amomit  of  his  indebtedness  to  plaintiff.  HTh we- 
apon the  officer  seized  a  sum  of  money  In  plaintiff's  possession.  HM, 
under  Code  GIt.  Proc.  {  644,  authorizing  a  supplemental  pleading  as  to 
material  facts  which  occurred  after  the  former  pleading,  that  defendant 
should  be  permitted  to  serre  a  supplemental  answer  setting  np  such  tects. 
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Appeal  from  special  term. 

Action  by  Desiderio  Genovese  against  Bizieri  Matelli  and  another. 
From  an  order  denying  a  motion  for  leave  to  serve  a  supplemental 
answer,  defendant  Vir^io  Del  Genovese  appeals.  Reversed. 

Argued  before  EHBLICH,  a  and  VAN  WYCK  and  McCAB- 
THY,  JJ. 

F.  H.  Wilson,  for  appellant 
Oilb^  Elliott,  for  respondenta 

McCABTHY,  J.  This  is  an  appeal  from  an  order  made  denying 
the  motion  of  the  defendant  Vir^io  Del  (Jenoveae  for  leave  to  serve 
a  supplemental  answer.  The  defendant  Del  Grenovese  procured  an 
order  directing  the  plaintiff  to  show  cause  why  the  said  defendant 
Del  Genovese  should  not  be  allowed  to  serve  a  supplemental  answer. 
This  order  to  show  cause  was  granted  upon  the  draft  of  the  proposed 
sapiflaiiental  answer,  and  upon  the  affidavit  of  the  defendant  Del 
GfflioTeBe,  and  a  transcript  of  a  judgment  in  the  second  judicial 
district  court  of  the  city  Of  New  York.  The  action  was  brought 
to  recover  the  sum  of  f 245  upon  a  promiEUOiy  note  made  by  the  de- 
fendant Matdli,  and  indorsed  by  defendant  Del  Genovese.  The 
answer  of  the  defendant  D^  Genovese  was  served  upon  the  plain- 
tiff's attorney.  By  his  answer,  the  defendant  Dd  Genovese  admit- 
ted that  he  owed  the  plaintiff  fl28.66.  On  November  29,  1893,  a 
^ty  marshal  presaited  to  the  d^endaat  Del  Genoves^  at  his  place 
of  business,  an  execution  t^ainst  the  plaintiff  in  this  action,  De- 
siderio Qenoveae,  and  Bizieri  Matelli,  and  asked  if  the  def^dant  Del 
Genovese  had  any  money  or  proper^  belonging  to  dther  Desiderio 
Genovese  or  Bizieri  Matelli,  either  individually,  or  as  partners  of  the 
firm  of  Genovese  &  Co.  He  replied  that  he  had  $128.66  belonging 
to  said  parties.  This  was  the  amount  which  the  defendant  Del 
Genovese  had  admitted  in  his  answer  in  this  suit  that  he  owed  the 
fdaintifl.  The  marshal  seized  the  sum  of  9116.66  in  cash,  and  took 
the  same  away  with  him.  The  judgment  upon  which  said  ^ecntion 
waa  iasoed  was  recovered  in  the  second  judicial  district  court  of 
New  York  on  the  17th  day  of  November,  1893,  by  Luigo  Peirano 
against  Desiderio  Genovese,  the  plaintiff  in  this  acti<m,  and  Bizieii 
MatellL  The  amount  of  the  judgment  watf  |109.20,  This  levy  by 
virtue  of  the  said  judgment  and  execution  happening  after  the 
service  of  the  answer  of  the  defendant  Del  Genovese,  and  he  not 
having  knowledge  of  it  until  after  service  of  his  answer,  he  now  asks 
to  serve  a  supplemental  answer  setting  up  these  facts,  and  thus 
diminishing  the  amount  for  which  the  plaintifl  might  be  entitled 
to  recover  by  setting  off  the  sum  of  f  116.66  taken  on  the  execution 
against  the  amount  sought  to  be  recovered  by  the  plaintiff.  The 
Bupplonental  answer  is  not  a  substitute  for  the  original  answer, 
bat  an  addition  to  it   Section  644,  Ck>de  Civ.  Proc,  reads: 

"TTpon  the  application  of  either  party  the  court  may  and  in  a  proper  case, 
most,  upon  Buch  terms  aa  are  Juat,  permit  him  to  make  a  sapplemental  com- 
plaint, answo',  w  reply,  alleging  material  facta  which  occmrred  after  hia 
tormer  fading,  or  tft  which  he  waa  ignorant  wboi  it  waa  made.   *   *  *" 
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Folger,  J.,  in  Holyoke  t.  Adams,  69         at  page  237,  Baya: 

"So  that  It  oomea  to  tbiii:  31iat  genenllj'  a  defendant  bas  a  rl^t  to  set  np, 
tqr  snpidementat  axunree,  matcCT  of  defoue  wlilcb  has  oeemred  ae  come  to  bla 
knowledge  stibsequratlr  to  tbe  putting  in  of  his  first  answer,  bat  that  he 
most  apply  to  ttie  court,  hj  motion,  for  leave  so  to  do,  so  that  tlie  opposite 
party  may  be  heard,  and  the  court  may  determine  wheth^  there  has  been 
nnexcusable  laches,  or  whether  any  of  the  reasons  appear  which  are  recognized 
aa  giving  authority  for  denying  the  exercise  of  the  general  right  In  the  partic- 
ular instance.  And  the  coiurt  must  grant  leave,  nnlees  the  motlcm  papers  sbow 
a  case  In  which  the  court  may  exercise  a  dlacretkHi  aa  to  granting  or  wlthboid- 
tng  leave." 

Hie  question,  then,  ia,  was  the  order  i^pealed  frtMH  a  diacrettonaiy 
order,  or  did  the  facts  of  the  case  warrant  the  exercise  of  Uie  dis- 
cretionary power  of  the  court?  For,  if  it  did,  thto  order  should  be 
affirmed.  We  do  not  think  that  the  facts  of  this  case  showed 
the  defendant  guilt?  of  laches  in  making  his  motion  after  the  oc- 
currmce  of  the  facts  desired  to  be  pleaded  in  his  supi^emental  an- 
swer, nor  do  we  think  the  payment  of  the  money  to  the  marshal 
under  a  proper  process  of  law  bad  faith.  A  demand  being  made 
by  the  officer,  and  the  defendant  having  the  money  in  Ms  possession, 
which,  by  his  original  answer,  he  admitted  bdonged  to  the  pin<ntfff^ 
he  was  justified  in  pa^g  it  over,  and  bad  a  right  to  set  up  such 
fact  by  supplemented  answer  in  order  to  reduce  the  amount  of  the 
{daintiff's  recovery.  Spears  v.  Mayor,  etc,  72  N.  T.  444.  For  these 
reasons  this  order  appealed  from  should  be  reversed,  with  costs,  and 
the  defendant  allowed  to  serve  a  supplem^tal  answer  on  payment 
to  plaintill  of  $10.  All  concur. 


GBNOVESB  V.  MATELU  et  aL    (Na  2^) 
(Glt7  Goort  of  New  York,  General  Term.   May  IB*  IBM.) 
Appeal  from  special  term. 

Action  by  Desldolo  Genovese  against  Rlderl  Matelll  and  antitbw.  From  en 
order  denying  a  motion  for  leave  to  serve  a  sapplemental  answer,  defendant 
VlrgtUo  0el  Genovese  appeals.  Reversed.   

Azsned  before  EURLIGH.  a  J.,  and  VAN  WYGK  and  McOASXHZ.  J3. 

7.  H.  Wilson,  for  appelant 
Gilbert  Elliott,  for  respondents. 

HcOARTHT,  J.  The  facts  being  identical  with  tbOM  set  oat  In  actkin  N<x 
1  Csee  opinion),  28  N.  T.  Supp.  7M,  the  order  apiMaled  from  berela  la  ze> 
versed,  wlOi  costs,  and  the  defendant  allowed  to  8«ve  a  aupplemaital  as- 
swer,  on  peyment  of  910  costs.   All  cmiciir. 


(8  MiBc  Bep.  409.)       

BBBNABD  v.  T7NITBD  IJFB  nf&  A8BV. 

(City  Oourt  of  New  York.  General  Tma   May  18,  ISMw) 

1.  lora  ImDBAMCB— Faus  Statshbktb  nr  APFucamii. 

Where  the  application  contains  a  warranty  of  the  truth  of  all  the  answn 
to  questions  therein,  and  states  that  the  person  takisf  the  applicatlan 
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duUl  be  tb»  ngmt  of  applicant  as  to  all  vtatemeata  and  anawera,  a  false 
■tatement  will  avoid  tbe  poUcv,  tbon^  made  by  the  powm  vrltliUE  tiie 
application. 
flL  Baub— Ebowuumk  or  Inseibbd. 

Where  the  insured  warrants  statements  in  the  application  to  be  tzne,  an 
nntroe  statement  is  a  breach  of  warranty*  and  it  la  immaterial  wheUier  or 
not  the  Insured  knew  that  It  was  untrue. 

Appeal  from  trial  term. 

Action  by  Mary  O.  Bernard  against  the  United  Life  Insurance 
ABaodation.  There  was  a  judgment  In  favor  of  plainti^  and  de- 
fendant appeala  Berersed. 

Argaed  before  EHBUCH,  0,     and  McCABTHY,  J. 

Harry  Wilber,  for  appellant 

Lyman  W.  Bedingtou,  for  respondent 

M cGABTHT,  J.  This  actkm  was  bronght  to  recover  |1,000  on  a 
pcdicy  of  Insurance  lasaed  on  the  life  of  Elizabeth  Kelly  by  the  de- 
fendant, payable  to  the  plaintifr.  ^e  answer  is  entirely  afflrmatiTe. 
The  defense  1b  based  upon  alleged  breaches  of  warranty  by  Eliza- 
beth Kdly  of  the  truth  of  stat^nents  made  by  her  in  writing,  and 
upon  which  warranty  tlu&  policy  was  issued.  The  cause  was  tried 
b^ore  the  court  and  a  jury.  The  plaintiff,  after  rebuttal,  rested, 
whereupon  defendanf  s  counsel  moved  that  the  court  direct  a  verdict 
for  defendant  (motixm  denied;  .exception),  and  then  moved  for  a 
dismissal  of  the  complaint  (motion  deni^;  exception);  tiie  <»urt 
saying,  *1.  shall  submit  to  the  jury  the  question  as  to  whether  the 
represratations'  were  known  to  the  insured  to  be  false  at  the  time 
they  were  made."  At  the  close  of  the  testimony,  defendant's  counsel 
renewed  the  aforesaid  motions,  with  like  denials  and  exceptions. 
The  court  thereupon  charged  tbe  jury,  to  which  charge  llie  de- 
fendant's counsel  took  the  following  exceptions:  (1)  To  that  part 
of  the  charge  wherein  it  is  charged  that  Elizabeth  Kelly  must  have 
known  her  statements  to  be  false,  before  tiie  jury  can  find  for  tiie 
defoidant  To  that  part  of  the  charge  wherein  it  is  chfuged 
that,  if  Elizabeth  Kelly  did  not  know  idie  had  been  rejected,  Uie  com- 
pany is  liable.  (3)  To  that  part  of  the  charge  wherein  it  is  charged 
that,  if  plaintiff  relied  on  the  statements  made  by  the  company  or 
its  officers,  and  which  were  made  after  the  issuance  of  the  policy, 
even  although  those  statements  were  not  in  writing,  or  signed  by  the 
officers,  plaintiff  can  recover.  The  plaintiff  must  stand  or  fen  on 
the  contractor  policy,  and  the  applications  which  form  part  thereof, 
and  are  in  evidence.  By  these  the  plaintiff  agreed  that  the  answers 
and  statements  in  this  application,  whether  written  by  the  appli- 
cant or  not,  are  warranted  to  be  full,  complete,  and  true,  and  that 
this  agreement,  and  the  constitution  and  by-laws  of  the  association, 
with  the  amendments  thereto,  together  with  this  application,  are 
hereby  made  part  of  any  policy  that  may  issue  hereon;  that  if  any 
of  the  answers  or  statements  made  are  not  fuH,  complete,  and  true^ 
or  if  any  condition  or  agreement  shall  not  be  fulfilled  as  required 
by  such  policy,  the  pc^icy  issued  hereon  shall  be  null  and  void,  and 
all  money  paid  thereon  shall  be  forfeited  to  such  assodatiim;  that 
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the  person  Etoliciting  or  taking  this  application,  and  also  the  medical 
examiner,  shall  he  agents  of  the  applicant  as  to  all  statements  and 
answers  in  this  application.  This  then  made  the  person  soliciting 
and  taking  this  application  the  agent  of  the  applicant  as  to  all  state- 
ments and  answers  contained  in  the  application,  and  hinding  on  the 
insured,  and  any  untnie  or  false  statement  or  answers  made  by  him 
must  bind  and  control  her  liability  in  accordance  with  the  terms 
of  the  contract  Elliot  t.  Association,  76  Hun,  378,  27  T.  Bapp. 
696,  Whether  she  personally  knew  them  to  he  true  or  untrue  is 
immaterial.  His  acts  were  the  acts  of  the  insured,  and  bind  her. 
It  is  conceded  that  the  answers  to  some  of  the  questions  as  contained 
in  the  application  are  untnie.  If  Bonovan  was  the  agent  of  the 
insured,  as  provided  for,  there  is  a  breach  of  warranty,  and  this  pol- 
icy is  null  and  void.  Donovan  may  represent  the  defendant,  but 
it  had  the  right  to  limit  and  fix  his  petition,  authorll?,  and  relation 
as  between  the  insured  and  itsell  Quinlan  t.  Insurance  Go.  133 
N.  T.  366, 362, 364, 366, 31 N.  K  SI.  The  trial  justice  therefore  erred 
in  his  charge  to  the  jury  as  to  the  representations  made,  and  that 
they  must  he  known  to  the  insured,  at  the  time  she  made  the  appli- 
cation, to  be  false,  before  defendant  can  recover.  Under  this  con- 
tract it  is  immaterial.  These  contracts  are  considered  fair  and  rea- 
sonable, and  are  upheld  by  anthority.  For  these  reasons,  judgment 
must  be  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event. 


(S  Mlac.  Bep.  GIO.) 

FDBDT  V.  NOVA  SCOTIA  MIDLAND  RAILWAY  &  IRON  00.,  Uinltad. 


AaneHHEifT— Validitt  as  Betwebn  the  Paktibs. 

An  assignment  of  a  claim  by  a  corporation,  executed  by  the  president  In 
the  presence  of  the  secretary,  the  corporate  seal  being  affixed.  Is  suffl- 
dent  to  protect  the  debtor  In  payln):  the  amount  to  the  asslKnee.  and  he 
ttierefore  cannot  question  the  validltr  of  the  asdgnment  In  an  action  by 
the  assignee. 

Appeal  from  trial  term. 

Action  by  Edward  L.  Purdy  against  the  Nova  Scotia  Midland 
Bailway  &  Iron  Company,  Limited.  Judgment  was  entei'ed  on  a  ver- 
dict in  favor  of  plaintiff,  and  defendant  appeals.  Afflrmcd. 

Argued  before  EHRUCH,  a  J.,  and  VAN  WYCK  and  McCAU- 
THT,  J  J. 

H.  C.  Andrews,  for  appellant. 

Tyler,  Pratt  &  Hibbard,  for  respondent 

EHBLICH,  G.  J.  The  action  was  to  recover  for  services  ren- 
dered and  materials  famished  to  the  defendant  by  the  Xew  York 
Bai^-Note  Company  in  and  about  the  engraving  of  cwtaiu  lionds 
for  the  defendant  The  claim  was  assigned  by  the  bank-note  com- 
pany to  the  plaintiff.  The  evidence  clearly  established  the  per- 
formance of  the  work  and  furnishing  of  the  material,  and  that 
f 795,  with  interest,  was  due  therefOr.  The  assignment  was  executed 
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by  the  president  of  tlie  bank-note  company,  in  tbe  presence  of  its 
secretary,  aud  the  corporate  seal  of  the  company  was  affixed.  The 
assignment  was  certainly  sufficient  to  protect  the  defendant  in  pay- 
ing the  amount  due  to  the  pbtintiff,  and  therefore  the  defendant 
cannot  seriously  question  the  legality  of  the  transfer.  Sheridan  t. 
Mayor,  etc.,  68  N.  Y.  30.  It  nowhere  appears  that  the  defendant 
was  entitled  to  the  plat^  upon  which,  the  bonds  were  printed,  and 
the  bonds  themselTes  were  delivered  and  accepted.  The  verdict 
of  the  jury  is  satisfactorily  sustained  by  the  evidence,  and  linda 
every  fact  in  favor  of  the  plaintiff  which  is  required  to  sustain  the 
judgment^  which  must  be  affirmed,  with  costs.  All  concur. 


(Wj  Oonrt  of  New  Tork,  Oenwal  Term.   May  18, 1S94.) 

TBUI,— DlBBCTINQ  VeKDICT.  ' 

It  Is  error  to  direct  a  verdict  where  the  tacta  are  tmcertaln  or  there  to  a 
ccmfllct  In  the  evidence. 

Appeal  frcnn  trial  term. 

Action  by  Arlando  Marine  against  Bimon  Peyser  and  others. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendants  appeal. 
Reversed. 

.    For  former  report,  see  27  N.  Y.  Bupp.  226. 

Argued  before  EHBUCH,  a  J.,  and  VAN  WYCK  and  McOAB- 
THY,  JJ. 

Fromme  Brothers,  for  appellants. 
Ormiaton  &  Dorsett,  for  respondent 

McOABTHY,  J.  This  is  an  appeal  by  the  d^endants  Peyser, 
Wdfe  and  Eisenberg  from  a  judgment  in  favor  of  the  plaintiff  en- 
tered upon  a  verdict  of  a  ju^.  The  action  is  brought  to  recover 
upon  a  promissory  note  of  |1,000  and  interest,  and  the  complaint 
aUeges,  in  substance,  the  making  of  the  note  by  Peyser,  and  deliv- 
ery thereof  by  him  to  one  Bempsey  and  Smith,  named  as  defend- 
'ants  herein,  and  their  delivery  thereof  to  Eisen1:ierg,  and  his  to 
Wolfe,  and  thereafter  by  mesne  indorsements  to  plaintiff.  The  an- 
swer, in  substance,  admits  the  making  of  the  note,  but  pute  in  issue 
the  other  material  allegations.  They  allege  that  IIlo  note  was  giv^ 
without  consideration,  and  deny  that  it  was  indorsed  and  delivered 
by  Dempsey  and  Smith  to  Eisenberg,  and  tlxen  by  him  to  WotFe;  but 
allege  that  the  note  was  purely  an  ac<K>mmodation  note,  and  that 
the  indorsements  are  purely  acconmiodation  indorsements,  with  the 
use  of  said  note  restricted  to  a  special  purple,  to  wit,  to  enable 
Dempsey  and  Smith  to  procure  discount  tiiereof  to  raise  money 
wherewith  to  be  enabled  to  carry  on  certain  work,  and  for  no  other 
purpose;  but  that,  after  procuring  the  said  note  and  indorsements 
in  this  way,  Dempsey  and  Smith  diverted  the  same  frauduloit^ 
from  the  purposes  tor  which  it  was  given,  and  passed  the  same  in 
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paj-ment  of  or  aa  security  for  a  precedent  indebtedness  of  theirs 
to  plaintiff,  of  all  of  which  plainti£F  had  knowledge.  On  the  trial 
the  appellants  had  the  aiflnnatiTe.  It  appeared  that  Bempsey  and 
Smith  were  contractors,  and  had  contracted  to  do  certain  stone- 
work, and,  upon  performing  such  work  in  the  manner  provided  for 
in  the  agreement  between  them,  and  Peyser,  would  be  entitled  to 
certain  payments,  and  at  certain  times  and  under  certain  condi- 
tions. It  was  claimed  that  at  the  time  of  the  giving  of  the  note  in 
suit  there  was  nothing  due  or  payable  to  Dempsey  and  Smith,  they 
not  having  done  their  work,  and  not  being  able  to  prosecute  the  same ; 
and  also  that  there  was  advanced  some  cash,  and  upon  the  express 
understanding  that  the  plaintiff  should  have  it  discounted,  and 
they  advance  the  money  to  Dempsey  and  ^ith.  Under  the  con- 
tract the  payment  had  not  become  due  when  the  note  was  given, 
and  plaintiff  had  knowledge  of  all  these  facts;  and  the  other  in- 
dorsements were  procured  in  like  manner.  The  defendants  further 
established  that  Dempsey  and  Smith  did  not  perform  their  contract, 
and  the  work  was  never  properly  done.  The  plaintiff  unqnalifledlj 
admitted  that  he  received  the  note  after  maturity,  and  further  ad- 
mitted that  the  note  was  passed  in  pajment  of  a  precedent  debt. 
This  stone  had  been  delivered  a  year  prior  to  the  making  of  the 
note. 

The  court,  at  the  request  of  the  plaintiff,  charged  the  jury  **that 
there  has  not  been  any  fraudulent  diversion  of  this  note,"  to  which 
defendants  duly  excepted.  Upon  a  careful  examination  of  the  case, 
we  think  the  trial  justice  erred  in  charging  as  above  requested,  for 
the  evidence  clearly  presents  this  among  the  issues  of  fact  to  be 
determined,  and  therefore  ought  to  have  been  submitted  to  the  jnry. 
The  agreement  to  indorse  notes  does  not  take  away  in  the  least  the 
question  at  issue,  to  wit,  for  what  purpose  was  this  note  given,  and 
was  It  fraudulently  diverted?  The  d^endants  had  the  aArmative, 
and  presented  their  side  at  the  opening  of  the  trial.  At  folios  50, 
61,  52,  63,  54,  55,  and  56,  Eisenberg,  one  of  the  defendants,  testi^ed 
to,  among  other  facts,  as  follows: 

"Well,  he  started  to  woric  again,  and  Mr.  Dempser,  and  also  Itr.  MaziiM. 
called  at  my  office,  and  Mr.  Marine  said:  'W^  Mr.  Dempsej  cant  get  tlM 
buildings  inclosed,  and  you  had  better  give  him  your  note  and  I  will  gtre  yoa 
mine,  and  I  can  g^t  your  note  discounted  and  you  get  mine  discounted,  and  it 
will  help  Mr.  Dempsey  along,  bo  that  he  will  go  ahead  with  his  work.'  And  I 
satd  to  Mr.  Marine:  'I  cannot  swap  any  notes  with  you.  I  wlU  do  this,*  I 
said,  *It  Is  not  due  yet,— the  one  thousand  d<^r  payment  $240  was  put  on 
by  a  lien  by  the  n^reseotatlve  of  Dempsey  and  Smith;*  and  I  said,  'I  wtU 
give  you  $700  In  cash  and  $1,000  In  my  note,  providing  you  will  take  care  of 
It  when  the  note  becomes  due,  and  will  carry  It  out  seeding  to  the  contract,' 
and  Mr.  Marine  said  he  would  do  so.  *  *  *  About  the  lOCh  of  Octotw, 
1892,  Mr.  Marine  called  Upon  me,  and  he  said  I  should  help  Mr.  Demp8«y 
along,— to  advance  him  money  to  go  ahead  with  the  building,  so  that  they 
could  get  the  building  Inclosed  before  the  cold  weather  came  along.  And  Mr. 
Marine  ofCered  to  give  me  hie  note  for  $1,000,  and  that  I  should  give  Wm  mine, 
and  I  ^uld  get  Ms  note  discounted,  and  help  Mr.  Dempsey;  and  Mr.  Marine 
offered  to  get  his  note  discounted  and  beb>  him  akiog;  and  I  refused  to  do 
so,  and  I  saw  I  had  trouble  with  It  before,  and  I  thought  I  wonld  keep  away 
from  trouble,  and  I  ottered  Mr.  Marine  this:  I  said,  'If  yon  carry  out  the 
contract,  which  is  not  due  yet,  but  will  be  due,  I  wlU  give  flie  $1,000  note,  and 
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also  $1,000  In  cash  payment.*  I  said  to  Mr.  Marine:  1  refuse  to  take  your 
Bote.  I  wlU  advance  him  the  cash  paymeaitB  of  (760.  which,  with  the  (240 
which  was  put  on  a  Uen  against  Dempsey  and  Smith  on  the  property  by  the 
man  that  was  employed  by  Dempsey  and  Smith,  would  make  the  $1,000,'  and 
91,000,  my  note,  which  I  wonld  glre  to  Mr.  Dempsey,  and  Mr.  Marine  Bhonld 
get  It  discounted,  and  advance  blra  money.  And  I  made  the  note  ont,  and 
Mr.  Marine  was  In  the  office  at  the  time,  and  I  Indorsed  It  right  orer,  and 
gave  it  to  Mr.  Marine;  and  about  a  conple  of  weeks  after,  when  Mr.  Dempsey 
called  around,  I  asked  him—  The  Court:  Is  this  the  note  yOu  speak  of  In 
suit?  Witness:  Tes,  sir.  By  Defendant's  Attorn^:  And  that  was  all  that 
was  said  before  yon  gave  him  the  note?"  "I  gave  him  the  note." 

Again,  at  folioB  60  and  61: 

"That  note  was  given  to  Dempsey  and  Smith  In  the  presence  of  Mr.  Marine. 
It  was  given  to  Demps^  and  Smith  to  help  Messrs.  Dempsey  and  Smith.  It 
was  given  to  Mr.  MarlDe  to  help  Dempsey  u»d  Smltih.  Mr.  Peyser  did  not 
owe  Mr.  Marine  any  money.  The  note  was  glvot  to  Dempsey  and  Smith. 
Mr.  PeTser  did  not  owe  Mr.  Dempsey  at  that  time,  and  he  turned  the  note 
orer  to  Ab-.  Bbrine.  I  knew  Mr.  Marine  ftandshed  tiw  stone  for  that  bnUding." 

Wolfe  says,  at  folio  66 : 

"And  Mr.  Eisenberg  and  Mr.  Peyser  said  It  wonld  take  so  long  to  make  a 
man  who  goes  on  a  bond  to  complete  his  work  that  the  building  would  go  to 
rack  and  ruin,  and  we  might  better  give  these  people  the  note  they  want,  so 
as  to  assist  them;  and  thtaa.  If  we  hare  no  redress,  we  can  sue  on  the  bond." 

The  plaintiff,  at  folio  7^  says  that  the  note  was  given  to  him  for  an 
antecedent  debt 

Dempsey,  at  fdio  77,  says: 

"I  remember  the  giving  of  the  note  on  October  16th,  of  (1,000.  At  that 
time  the  buildings  were  topped  ont.  I  never  asked  Mr.  Klsenb^g  for  any  ad- 
vance. I  did  not  say  to  him  that  If  he  would  give  me  that  note  Xb&t  I  wonld 
bave  It  discounted,  and  raise  money  on  it."  ' 

H«re  time  waa  clearly  a  c»flkt,  and  thus  a  qnestlon  of  fact  nteed 
betwe«i  the  testiinony  ci  Eigenberg  and  Wolfe  on  one  dde  and 
Uarine  and  Dempsey  on  the  other  as  to  the  arrangements  nnder 
which  the  note  in  salt  was  given,  and  as  to  Its  fraudulent  diversion. 
This,  then,  shonld  have  been  left  to  the  Jury;  for,  when  the  facts 
are  uncertain,  or  there  is  a  conflict  in  the  evidence,  tiie  question  must 
be  submitted  to  the  jury.  Potts  v,  Mayer,  74=  N.  Y.  595;  Marine 
T.  Peyser  (aty  Ct  N.  T.)  27  N.  T.  Supp.  ^8.  Judgment  shonld  there- 
fore be  rereived,  and  new  trial  ord^ed,  witii  costs  to  the  appdlant 
to  abide  the  ewent 

VAN  WTGE^     concnrs.  EHBUCH,  C.  J.,  disseBtH. 


tS  Mlsc  R«p.  4Sa..) 

OWA1TOHNES8T  T.  WORIONG  WOMEN'S  CO-OPERATIVE  ASffN  OP 
UNITED  INS.  LEAOUE  OP  NEW  YORK. 


Lira  ImnmurcB— Paub  AxevBss  in  Arpuc&Tioit. 

Where  the  Insured  warrants  the  truth  of  the  answers  In  the  application, 
compliance  with  the  warranty  is  a  condition  of  the  contract,  and  any  sub- 
Btanttal  deviation  from  the  truth  Is  material  to  the  risk,  and  avoids  the 
poll<7- 
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Appeal  from  trial  term. 

Action  by  Catherine  O^haughnessy  against  the  Working  Wo- 
men's Co-OperatiTe  Association  of  the  United  Insurance  League  of 
New  York.  There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 
ant appeals.  Berersed. 

Argued  before  VAN  WYCK  and  McCABTHY,  JJ. 

W.  B.  Donihee,  for  appellant. 
William  E.  Morris,  for  respondent. - 

McOABTHY,  J.  It  is  a  pil7  that  counsel  do  not  prepare  tbeir 

caus^  better,  and  thus  present  more  fully  at  the  trial  all  the  facts 
relating  to  the  case.  This  would  relieve  the  judges  at  general  term 
from  much  uncertainty,  and  prove  more  satisfactory  to  counsel. 
This  case,  either  through  neglect  or  some  other  canse,  was  not  prop- 
erly presented  by  either  side,  and  thus  we  are  compelled  to  act  on 
very  slight  evidence  indeed.  The  plaintiff  and  d^endant  having 
each  moved  for  a  direction  of  a  verdict,  left  the  question  of  fact  en- 
tirely to  the  court  We  can,  then,  only  review  on  a  question  of  law. 

At  folio  39  the  defendant  offered  in  evidence,  among  certain 
proofs  submitted  to  them  by  plaintiff  In  regard  to  the  death  of  Cath- 
erine Clifford,  the  following  ^davit  of  the  plaintiff: 

"State  of  New  York,  City  and  County  of  New  York— as:  Catherine 
O'Shaugbnessy,  of  the  city  of  New  Yort:,  being  duly  sworn,  says  that  she  re- 
sides at  807  1st  aTenue  In  the  ci^  of  New  York.  That  she  well  knew  Cath- 
erine Gllffwd.  She  was  the  wife  of  Patrick  CUflford,  who  died  In  the  city  of 
New  York,  June  29, 18G9.  For  the  last  three  years  of  ber  life,  CaUierliie  Catf- 
foi'd  lived  with  me  at  this  number.  She  died  on  Monday  mwnlng,  Novemba 
27,  1893,  at  my  residence,  In  this  dty.  I  know  Dr.  Joe.  A.  McLoughlin  for 
about  6  years,  and  knew  him  when  he  was  a  physician  attending  to  Oatbwlne 
Clifford  for  rheumatism  (inflammatory  rheumatism)  In  1891  (In  the  summer  of 
1^1).  He  made  one  Tlsit  She  had  rheumatism  In  the  hands.  I  don't  know 
her  age,  only  as  she  states  it  In  her  application. 

h«r 

"Oathertne  X  Oshau^neasy. 

mark. 

*'Bwom  to  before  me  this  1st  day  of  December,  1893. 

"Slgmtind  W.  Wolff,  Notary  PubUc  (202),  N.  Y.  Co." 

By  Exhibit  A — the  application  which  Catherine  Clifford  signed 
when  seeking  this  insurance,  and  which  forms  a  part  of  the  contract 
of  insurance — she  represents  that  she  never  had  any  rheumatism, 
while  by  the  affidavit  of  plaintiff  it  appears  that  Mrs.  Clifford  had 
this  disease  in  the  summer  of  1891.  The  plaintiff,  although  in 
court,  was  not  called  to  contradict  or  explain  this  affidavit  The 
answer  to  this  question  was  a  material  one,  and,  under  the  terms 
of  the  application  and  certificate  if  false  and  nntra^  rendered  the 
policy  null  and  void.  Where  the  assured  In  a  policy  of  life  insur- 
ance warrants  the  truth  of  the  answers  made  by  her  to  questions  in 
her  application,  compliance  with  such  warranty  is  a  condition  of 
the  validity  of  the  contract  of  insurance,  and  it  must  be  assumed 
that  any  substantial  deviation  from  truth  in  such  answers  ia  mate- 
rial to  the  risk,  and  renders  the  policy  void.  Dwight  v.  Insurance 
Co.,  103  N.  y.  346,  8  K.  K  654;  Armour  r.  Insurance  Co,  90  N. 
r.  461,  453. 
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Other  qneBtioDB  were  asked: 

Q.  When  last  lick?  Nevw.  Q.  Of  what  disease?  A.  None.  Q.  Name 
•of  phTsldan  who  last  attended  member  proposed,  and  when?  A.  None.  Q. 
Has  member  ever  had  (If  so,  give  particulars)  rheumatism?   A.  Na 

Also  twentieth  question: 

Q.  Has  applicant  wlthhcM  any  matmlal  tacts  abont  member  proposed?  A. 

No. 

The  trial  jostice^  with  this  evidence  before  him,  erred  in  direct- 
ing a  verdict  for  tlie  plaintiff,  and  therefore  judgment  must  be  re- 
Tersed,  and  a  new  trial  granted,  with  costs  to  abide  the  event 

The  judgment  roll  which  is  on  file  in  the  clerk's  oiBce  has  been 
fead,  examined,  and  considered  as  a  part  of  the  case  on  appeal. 


C8  Misc.  Bep.  003.) 

WEBBER  T.  OOTTHOIiD. 
(City  Court  of  New  York,  General  Term.   Hay  18.  IfiM.) 

VnQOTTABLB  IKSTRDKBNTS— NOTICB  OT  PROTEST. 

Where  an  Indorser  does  not  indicate  under  the  Indorsement  any  place  to 
which  noUce  of  protest  should  be  sent,  it  is  sufficient  to  direct  tba  notice  to 
the  city  In  which  the  indorser  resides. 

Appeal  from  trial  term. 

Action  by  Bdward  Webber  against  Engene  S.  Gotthold.  There 
was  a  judgment  in  favor  at  plaintiff,  and  defendant  appeals.  At- 
firmed. 

Argued  before  EHRUCH,  0.      and  VAN  WYCK  and  McOAR- 

TBnr,  J  J. 

Henxy  Cooper,  for  appelant. 
H.  F.  Lawr^ce,  for  respondent 

"EHSU-CRf  0.  J.  The  making  and  indorsing  of  the  note  having 
been  dearly  estabHshed,  the  only  question  to  be  considered  is  as  to 
the  service  of  notice  of  protest  on  Mrs.  Cotes,  the  appellant  The 
notice  was  addressed  to  Mrs.  Cotes  at  New  York  City,  duly  mailed 
by  depositing  the  same  in  the  general  post  office  and  prepaying  the 
postage.  The  note  was  drawn  at  New  York  Cily,  dated  there,  and 
made  payable  there,  and  the  appellant  resided  at  that  place  at  ihe 
time.  The  defendant,  as  indorser,  not  having  indicated  under  bor 
indorsement  any  specific  place  to  which  the  notice  dionld  be  sent, 
tlie  law  was  smBciently  complied  with  directing  it  to  the  iAty 
in  wMch  she  resided.  As  the  proof  of  service  of  the  notice  answers 
all  legal  requirements,  there  being  no  error  in  the  ruUngs,  the 
judgment  appealed  from  must  be  affirmed,  with  costs.  All  concur. 


<8  MIs".  Bep.  502.) 

SOHULBERQ  et  aL  v.  GUTTERMAN  et  aL 

(City  Court  of  New  Tork,  General  Term.    May  18, 1894.) 

PaBTNBRBHIF — EVIDKNOB — DECLARATIONS  AND  AdHISBIONB. 

Declarations  and  admissions  of  alleged  partnws  are  admissible  to  prove 
the  partiwrBhip. 
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Appeal  from  trial  term. 

Actitm  by  Frank  fidmlbei^  and  PhUlp  Bobina^  against  Jaoob- 
Gnttetmaa  and  JoKph  Tonngerman.  There  was  a  judgment  In 
favor  of  defendants,  and  plaintiffs  appeal.  EcTersed. 

Argued  before  EHRLICH,  O.  J-  and  VA21  WYOK  and  McOAIt- 
THY,  JJ. 

Abraham  Jj&vj,  for  appellants. 
Jacob  Banett,  for  re8pondent& 

McOABThy,  J.  This  was  an  action  brought  agalnat  the  de- 
fendants for  goods  sold  and  delivered.  The  defendant  Youngermaik 
did  not  defend^  but  made  default,  and  the  defendant  Guttcrman 
appeared,  and  answered,  in  effect,  a  general  denial.  The  defendant 
Youngerman  was  the  son-in-law  of  Outterman,  and  the  question 
principally  contested  was  that  of  the  alleged  partnership.  One  of 
the  plaintiffs  and  another  witness  testified  to  statements  made  by 
Qntterman  admitting  the  partnership,  and  his  liability  for  Ihe 
goods  in  question.  This  Gutterman  denied,  and  said:  "I  have 
never  at  any  time  been  in  the  cdlecting  business  with  any  one  in 
my  life.  Mr.  Youngerman  was  at  no  time  a  partner  of  mine  in  busi- 
ness;" and  absolutely  denied  the  statements  testified  to  by  plaiutiff 
and  his  witness.  On  rebuttal,  one  Friedlander  was  called  on  behalf 
of  plaintiffs,  and  among  other  questions  asked  waa  the  foUowing: 

"Q.  DM  70a  luiT«  any  deaUttgB  with  Jacob  Onttcman  and  Joaepb  Toontcer- 

man,— tbe  firm  of  Gutt^man  &  Younger?  (Defendants'  counsel  objects.  Ob- 
jection aiuFtaitted.  PlalntUGs  except.)  Q.  Did  Mr.  Jacob  Qntterman  at  any 
time  buy,  or  tell  yon  ttiat  It  was  all  right  for  yon  to  ship  goods  to  the  firm  oT 
Gutterman  &  Toungerman  at  Goldsboro,  North  Carolina,  because  he  was  a. 
partner?  (Defendants'  counsel  objects.  ObJectioa  snstained.  Plaintiffs  ex- 
cept)" 

We  think  this  was  error,  for  here  was  evidence  contradicting  the- 
defendtint,  and  to  show  fhat  he  claimed,  represented,  and  hdd  him- 
self out  to  the  world  as  a  partner  ot  Youngerman  in  this  businesa. 
In  an  action  to  charge  defendants  as  copartners  the  copartnership> 
may  be  estabfished  as  well  by  circumstances,  declarations,  admis- 
sions, and  cwidnct  as  by  direct  pro^.  Rogers  v.  Murray,  110  N.  Y. 
C58, 18  N.  E.  261;  Oassidy  v.  HaU,  97  N.  Y.  169.  See  De  Cordova  v. 
Powter  (Sup.)  1 N.  Y.  Snpp.  147.  His  declarations  of  a  party  to  the- 
suit  as  to  the  existence  of  a  partnership  are  competent  to  charge 
and  prove  him  to  bave  been  a  member  <rf  an  aBeged  firm,  and  who 
were  admitted  ^y  hira  to  have  been  the  persons  composing  it  See 
Kipi>er  t.  Bluer,  2  N.  T.  Bt  Bep.  386.  This  testimony  was  im- 
portant, as  corroborating  tbe  contentions  of  the  plaintiffs,  and 
shonld  have  been  submitted  to  the  jury  for  their  consideration. 
Judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event   All  concur. 
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<8  Misc.  Sep.  520.) 

WAEREN  T.  CHASE. 
(Caty  Court  of  New  YoA,  General  Term.    May  18, 1804.) 

"OOBTB— DiBBURSEMRMTB— WbKH  RECOVERABLE. 

Under  Code  Oir.  Proc.  {  3228,  Bubd.  8,  prorldlnK  that  In  certain  cases  tbe 
amoont  of  plalntUTs  costs  cannot  exceed  tlie  damages  reoorwed,  where 
plaintiff  recorers  six  cents  damages,  he  Is  entitled  to  caaij  ^  cents  eost^ 
wlthont  regard  to  the  amount  of  his  dlshnrsanenta. 

Appeal  fTOm  special  term. 

Action  by  Joseph  Warren,  an  infant,  by  bis  guardian  ad  litem, 
against  Raymond  Ohase.  From  an  order  allovbiir  diaborMmenta 
to  plaintifE,  defendant  appeals.  Bereraed.   

Argued  before  EHBUOH,  a  J.,  and  VAN  WTOK  and  McOAB- 
THY,  JJ. 

Moon^  &  Shipman,  for  appellant.. 
Thomas  H.  Bowlette,  for  respondeikt: 

McGABTHT,  J.  The  decisions  are  uniform  that  dishnrsementSf 
^  allowed  by  law,  were  always  allowed  by  law  as  costs  to  the  parly 
entitled  to  recover  costs.  Hiey  cannot,  as  In  this  case,  exceed  ths 
damages.  Section  3228,  subd.  3,  Code  Civ.  Proc.  We  are  clear  that 
the  justice  erred  in  allowing  the  inaertiou  of  the  disbursements  in 
this  case,  l^e  plaintiff,  having  recovered  six  cents  damages,  was 
only  entitled  to  six  cents  costs,  no  matter  what  might  be  Ms  dis- 
bursements. The  orders  appealed  from  should  therefore  be  re- 
versed, and  the  clerk's  taxation  reinstated  and  affirmed.  All  con- 

■CUF. 


BADO-EB  r.  MATBB. 
(CltT  Court  of  New  Twk,  General  Term.    May  IS,  1894.) 

AntmiTBT  AHD  ClIBNT— COMFSNSATIOH  OV  AtTOBKET. 

Where  tha  owner  of  premises,  In  front  of  which  an  elevated  railroad  Is 
conatmcted,  employs  an  attorney  to  sue  the  railroad  company,  by  Injunc- 
tion or  otherwise,  for  damages  to  the  premises,  and  agrees  to  pay  the  at- 
torney one-fourth  the  amount  recovered  for  bis  Barlces,  and  during  the 
pendency  of  the  action  he  conr^  the  i^emtses,  so  that  the  action  abates 
as  to  the  InJonetlTe  relief,  the  attorn^  Is  entitled  to  eMUprasatlM  Cor  ttie 
serrlces  rend»>ed  by  him  before  the  conveyance. 

■ 

Appeal  from  trial  term. 

Action  by  William  W.  Badger  against  Isaac  Mayer.  Judgment 
was  entered  on  a  verdict  in  favor  of  defendant,  and  plaintiff  appeals. 
Be  versed. 

Argued  before  EHBUCH,  a  J.,  and  McOABTHT,  J. 

W.  W.  Badger,  in  pro.  per. 

Ifa  S.  Marx  and  E.  G.  James,  for  respondent. 

EioEUOH,  G.  J.  The  pUintifC,  an  attorney  at  law,  entered  Into 
a  writt^  contract  with  the  defendant,  the  owner  of  a  leasehold  es- 
tate at  1019  Third  avenue,  this  city,  whereby  the  plaintiff  was  to 
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proBecnte  an  action  by  injunction  or  otherwise  against  the  Man- 
hattan JRailway  Company  to  recover  damages  to  the  leasehold  in- 
terest by  reason  of  the  erection  and  maintenance  of  a  railway  stmc- 
ture  of  the  defendant;  and  it  was  agreed  that  the  plaintifl  was  to- 
receive  one-fourth  of  the  amount  recovered  for  his  services.  The 
plaintiff  thereupon  brought  an  action  against  the  company  In  the 
name  of  the  defendant,  in  which  injunctive  relief  and  past  damages- 
were  prayed  for.  Fending  the  action,  and  after  considerable  serr* 
ices  had  been  performed  tiierein,  tiie  defendant,  without  ^ny  notice 
to  the  plaintiff,  djbposed  of  his  estate  in  the  lands,  and,  as  a  conse- 
quence, the  right  to  injunctive  relief  was  destroyed.  Pappenheim's- 
Case,  128  N.  Y.  436,  28  N.  E.  518;  Kemochan's  Case,  128  N.  Y.  559, 
29  N.  E.  65;  Foote  t.  Railroad  Co.,  58  Hun,  478, 12  N.  Y.  Bupp.  516; 
Filson  T.  Crawford  (Sup.)  5  N.  Y.  Supp.  882.  In  the  transfer  made 
by  the  defendant  no  reservation  was  made  of  the  existing  r^ht  ot 
action,  so  that  the  action  brought  in  the  defendant's  name  against 
the  railroad  company  fell  directiy  within  these  cases. 

On  the  trial  tiie  plaintiff's  connsd  requested  the  trial  Judge  to 
charge  that  the  eqnitable  cause  of  action  against  the  railroad  com- 
pany failed  when  the  defendant  sold  the  property  Involved.  The 
court  declined  so  to  charge,  and  the  plaintifTs  counsel  excepted. 
Under  the  rulings  made  in  the  cases  cited,  this  was  error,  which 
was  not  cured  by  anything  that  afterwards  transpired.  It  is  settled 
law  that  where  a  party  prevents  performance  of  a  contract  he  is 
liable  for  damages  legitimately  flowing  from  the  breach,  and  these, 
in  this  case,  mbraced  the  services  which  the  plaintiff  had  rendered 
up  to  the  time  he  was  notified  of  the  fact  ttiat  the  defendant  had 
transferred  his  property,  and  that  the  action  commenced  had  in 
consequence  abated.  Trae,  the  defendant  did  not,  by  the  act  of 
transfer,  lose  his  claim  for  past  damages;  but  the  contract  did  not 
confine  the  plaintiff  to  that  remedy  alone,  for  it  expressly  provides 
for  proceedings  by  injunction.  Having  commenced  the  action  for 
injunctive  reUef,  and  the  defendant,  by  his  acts,  having  destroyed 
that  r^edy,  he  could  not,  without  compensating  the  plaintiff  for 
what  he  had  don^  compel  him  to  bring  a  new  action  for  past  dam- 
ages alone.  That  was  not  the  agreement.  And  in  determininfif 
tiie  question  of  the  breach  the  status  of  the  parties  at  the  time  the 
contract  was  made  fixes  their  rights  and  liabilities.  For  this  reason 
the  judgment  must  be  reversed,  and  a  new  trial  orderec^  with  costs 
to  appelant  to  abide  the  event 


(8  Misc.  Bep.  506.) 

WAIDHBDC  T.  JOHN  HANCOCK  ICDT.  LITE  INS.  Oa 


Ivsurahob  fob  Bbnbptt  of  Wife— Death  of  Wife  before  Hdsbwdw 

Where  life  Insurance  Is  procured  by  a  hnsband,  payable  to  his  wife,  her 
name,  coily,  being  mentioned  In  ttie  policy,  and  she  dies  before  tbe  btts- 
band,  tbe  proceeds  do  not  go  to  her  parsonal  r^resoitatiTes. 


(City  Court  of  New  York,  General  Term.   May  18, 1804.) 


Appeal  from  trial  term. 


CSty  Gt.]      WALDHEIH  V.  JOHN  HANCOCK  HUT.  LIFE  XliS.  CO.  76? 

Action  by  Albert  Waldheim,  as  administrator,  against  the  John 
Hancoclc  Mntnal  Life  Insurance  Company.  There  was  a  judgment 
in  favor  of  plaintiff,  and  defendant  appeals.  Beversed. 

Argned  before  EHKLICH,  C.  J.,  and  VAN  WYGK  and  MCCAR- 
THY. JJ. 

Langbein  Bros.  &  Langbein,  for  appellant 
Ifoses  Weinman,  for  respondent. 

McGABTHY,  J.  This  is  an  appeal  from  a  judgment  In  favor  of 
plaintiff;  entered  upon  a  direction  to  the  jury  to  find  a  verdict  for 
the  plaintiff  for  (400.19.  The  defendant,  in  the  years  1884  and  1885, 
issued  two  policies,  both  on  the  life  of  one  Christian  Wnrater,  on  hia 
application  (he  paying  the  premiums),  for  the  benefit  of  his  wife, 
Marianna  Wurster, — not  to  her,  or  her  administrator,  execnton^ 
assigns,  legal  representatiTOs,  etc.,  bat  payable  only  to  Marianna 
Wnrster,  her  name  being  the  only  one  mentioned  in  the  policy.  The 
policies  were  delivered  to  and  held  by  him  nntU  his  death.  The 
beneficiary,  Maria  Wurster,  died  intestate  about  January  1,  1890, 
before  the  insured,  Christian  WuMter,  who  died  about  April  30, 
1890,  four  months  after  the  death  of  the  beneficiary  (the  wife), 
retahalng  possession  of  the  policies  up  to  the  time  of  his  death;  the 
plaintiffB  intestate  never  having  had  possession  of  them,  he  (Wurst- 
er) having  paid  the  preminma  up  to  ttte  time  of  and  after  liis  wife's 
death,  ^ere  was  no  issue  of  the  marriage  between  plaintiff's 
intestate  and  the  insured,  and  plaintiff  is  a  son  of  the  intestate  by 
a  former  marriage,  and  no  relative  of  the  deceased.  The  neces- 
sary and  ordinary  allegations  of  the  appointment  of  administration 
were  alleged.  To  this  state  of  facts  the  defendant  demurred,  as 
not  allegktg  facts  sufficient  to  constitute  a  cause  of  action,  which 
was  sustained  at  a  special  term  of  this  court,  but  reversed  at  a 
general  term;  Chief  Justice  EHELICH  writing  the  opinion,  which 
was  filed  March  10,  1891,  (13  N.  Y.  Bupp.  577),  and  order  and  judg- 
ment of  reversal  entered  March  16, 1891,  tiie  general  term  holding 
that,  npon  the  face  of  the  complaint,  no  action  appearing  showing 
an  intent  of  deceased  to  have  the  policy  go  elsewhere  than  to  the 
personal  representatives  of  the  wife,  the  action  was  properly  brought 
by  them.  Adopting  the  decision  of  the  general  term,  the  defendant 
thereupon  paid  |132  costs,  and  answered  over,  denying  that  any 
policy  had  ever  been  issued  to  the  plaintiff's  intestate,  "Marie*' 
Wurster,  and  alleging  an  assignment  of  the  moneys  under  the  policy 
to  William  Schweiliert  after  the  death  of  Maria  Wurster,  the  wife, 
and  also  a  last  will  and  testament  by  Christian  Wurster,  the  Insured, 
specifically  bequeathing  the  insurance  money  to  William  Schweikert, 
and  that  the  moneys  had  been  paid  to  the  executor  under  the  will. 
On  the  trial  the  defendant  attempted  to  introduce  evidence  to  meet 
the  requirements  of  the  general  term  opinion,  and  carry  out  the 
idea  of,  and  acts  of,  Christian  Wurster,  which  would  have  showed, 
not  only  an  intention  to  have  this  insurance  money  go  contrary  to 
the  implied  intention  of  the  law  (L  e.  to  the  personal  representa- 
tives cl  the  wife),  but  did  actually  conv^,  transfer,  assign,  and 
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bequeath  this  insurance  money  to  William  Schweikert,  a  person 
other  than  a  representatlTe  of  the  wife,  vis.  a  atepbroUier  of  the 
deceased  insured.  The  justice  directed  a  verdict,  against  objec- 
tion and  exception  of  the  defendant,  and  refused  defendant's  request 
to  go  to  the  jury  on  the  facts  as  to  the  intention  of  the  insured, 
and  also  on  the  question  as  to  who  should  have  these  insoiance 
moneys. 

This  is  not  a  case  where  it  is  provided  that,  in  case  of  the  death 
of  the  wife  before  the  insured,  it  shall  go  to  the  children  or  her 
representatives,  nor  is  it  the  case  of  the  wife  insuring  the  life  of 
her  husband,  for  her  sole  use  and  benefit}  and  thus,  In  my  judgment, 
it  is  not  afTected  by  statute  law.  The  intention  of  the  insured, 
when  he  took  out  tbls  polity,  was  to  make  a  provision  for  his  wife, 
only,  and  no  one  else,  in  case  he  should  die  before  her.  In  Baker 
V.  Insurance  Co.,  43  N.  T.  286,  Allen,  J.,  says: 

"The  Insurance  was  effected  the  hnabaDd  for  the  benefit  of  his  wife,  and 
RB  a  provision  for  her  in  case  of  his  death.  He  was  the  party  coDtracttn^r  with 
the  defendants,  and  the  c(xuIderatlon  for  the  agrepment  to  Insnre  proceeded 
from  him,  not  fiNHD  the  wife.  The  atatates  of  this  state  authorize  a  married 
woman  to  Insure  the  life  of  her  husband  for  hw  own  benefit,  and  declare  tliat 
the  insurance  shall  he  payable  to  her  tree  from  the  claims  of  the  representatives 
and  creditors  of  her  husband;  but  the  exemption  is  restricted  to  policies  upon 
which  the  annual  premiiftn  shall  not  exceed  $300.  Laws  1840,  c.  80;  Laws  1858. 
c.  187.  But  the  plaintiff  had  an  interest  tn  the  life  of  her  husband,  and  tm 
insurance  procured  by  him  for  her  benefit  is  good  at  common  law.  The  policy 
would  not  be  void  as  a  gaming  policy.  This  policy  does  not  purport  to  ttave 
been  effected  or  procured  by  the  wife,  or  at  her  Instance.  The  deceased  had 
an  tautorable  Interett  In  his  own  life*  and  could  lawfully  Insnre  for  his  own 
boieflt,  or  In  favw  of  any  one  having  an  interest  In  his  life,  as  wtfe.  child, 
or  creditor,  and  could  secure  the  insurance  to  the  party  Intended  to  be  iMOfr 
flted,  either  by  taking  a  policy  naming  such  int^ded  beneficiary,  or  by  taking 
a  policy  payable  to  himself  or  his  representatives,  and  transferring  It** 

In  Oimstead  v.  Keyes,  85  N.  Y.  598,  Earl,  J.,  says: 

"This  policy  was  taken  out  by  Lester  for  the  benefit  of  his  wife.  It  waa  an 
Insurance  on  his  own  life  for  her  benefit  While  one  cannot  Insure  a  life  In 
which  he  has  no  interest,  every  person  can  insure  his  own  life  for  any  sum 
upon  which  he  can  agree  with  an  Insurance  company.  A  life  Insurance  la 
not,  lllte  fire  insurance,  a  contract  of  Indemnity,  but  a  mere  contract  to  pay  a 
certain  sum  of  mon^  on  the  death  of  a  person,  In  consideration  of  the  due  pay- 
ment of  certain  annuity  fOr  his  life.  Dalby  v.  Assurance  Ox,  28  Eng.  Law  ft 
Eq.  312;  Bawls  v.  Insurance  Co.,  36  Barb.  357,  27  N.  Y.  282;  Insarance  Co.  v. 
Bailey,  13  Wall.  616.  Like  every  other  conlract  to  pay  money,  such  a  policy 
Is  a  chose  In  action,  with  all  the  ordinary  incidents  of  every  other  chose  In 
action.  It  is  abundant^  settled  in  this  state  that  one  wbo  takes  an  Insonuioe 
upon  his  own  life  may  make  tiie  poVxy  paTahle  to  any  pen(m  whom  he  maj 
name  In  the  policy." 

And  again,  at  page  602,  he  says: 

"All  the  choses  of  the  wife,  not  reduced  to  possession  during  the  Joint  lives, 
by  the  common  law,  passed  to  the  husband  on  her  death, — ell,  without  any  ex- 
ception,- and  there  is  no  authority  to  the  contrary;  and  this  is  true  wheOier 
svu!h  choses  are  then  payable,  or  are  mere  rera^onary  or  contingent  laterasts 
payable  at  a  future  day,  or  mere  possibUltles.  He  may  then  release  them,  or 
take  paymoit  of  them  without  administration,  if  he  can  get  payment  Jt  ad- 
ministration is  needed  to  reduce  the  choses  to  possession,  he  is  entttied  to 
and  if  there  are  no  debts  the  administration  Is  solely  for  his  benefit  If,  ^tcr 
his  wife's  death,  the  husband  does  not  reieaae,  assign,  or  reduce  to  posses- 
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abm  her  dwaes  la  actkm,  during  Us  Ufetlue,  then  after  Ua  death  hU  per- 
aonal  repreBentatlTes  are  entitled  to  administration  iqion  them  for  the  benefit 
of  his  estate,  as  part  of  his  assets." 

The  wife's  interest  in  this  policy  was  a  chose  in  action.  At  Uer 
death,  it  passed  to  her  husband.  He  had  a  right  then  to  assign, 
transfer,  or  will  it  as  any  other  chose  in  action;  and,  where  he 
failed  to  administer  on  the  same,  the  obligation  of  the  insured  would 
be  enforceable  by  the  personal  representatives  of  the  husband.  See 
Walsh  v.  Ineurance  C3o.,  133  N.  Y.  419,  31  N.  E.  228.  In  aU  the 
cases  where  it  has  been  held  that  it  went  to  the  personal  representa- 
tives of  the  wife,  as  in  Whitehead  v.  Insurance  Co.,  102  N.  Y.  143, 
6  N.  E.  267,  and  others,  the  contract  was  made  with  the  insurer  by 
the  wife  on  the  life  of  the  insured,  for  her  sole  use  and  benefit,  or 
the  insured  simply  aeted  as  her  agent,  and  in  almost  each  ease  the 
beneftdaiy  and  sal^tttute  are  mentioned.  All  these  cases  and  dis- 
tinctions are  dearly  and  folly  discussed  in  Walsh,  v.  Insurance  Co., 
mpra.  That  is  not  tills  etJtt. 

In  determining  the  question  on  the  former  appeal,  whkh  was  on 
a  demurrer  to  the  complaint,  the  court  was  only  passii]^  on  the 
saffldeney  of  the  pleading,  and  did  not  have  before  it  the  contract 
or  policy  of  insurance,  or  other  evidence  presented  on  the  trial,  and 
whidi  ^e  ^ahitiff,  if  he  succeeds,  must  have  b^ore  the  court,  as 
well  as  his  complaint  The  one  paves  the  way.  The  other  is  the 
Bobetance  and  material  upon  which  the  structure  must  stand  or 
falL  The  evidence  sBd  facts  not  being  alike,  there  is  no  confliet 
with  the  former  decision.  For  tliese  reasons  we  think  the  trial 
judge  erred  in  directing  a  verdict  for  the  plaintiff;  and  judgment 
Bhonld  be  reversed,  and  new  trial  granted,  with  costs  to  abide  the 
event  All  concur. 


GROSS  V.  ORAiaTB  STATE  PROVIDENT  ASS'N. 

(Olty  Court  of  New  York,  Qeneral  Tarm.   May  18,  1894.) 

Opbkiho  Default — Dishibbal  for  Want  op  Prosecdtion. 

Where  an  action  Is  dismissed  for  want  of  prosecution,  and  not  on  the 
merits,  the  d^nlt  will  not  be  opened  a  year  aftmrarda,  hat  plalntUt  will 
be  left  to  his  remedy  by  a  new  acti(HL 

Appeal  from  special  term. 

Action  by  Max  Gross  against  the  Granite  State  Provident  Asso- 
ciation. From  an  order  opening  a  dismissal  for  want  <tf  pvoaeen- 

tion,  defendant  appeals.  Reversed.   

Argued  before  VXS  WTCK  and  McOARTHT,  JJ. 

Philip  Carpenter,  for  appellant 
Abram  A.  Joseph,  for  respondent 

VAIT  WTCK,  J.  The  record  shows  that  plaintiff  entered  into  an 
agreement  in  August,  1890,  with  his  attorney,  to  give  him  25  per 
cent,  of  his  recovery  in  this  action,  which  was  commenced  in  that 
months  and  a  warrant  of  attachment  was  issued  herein,  and  defend- 
ant's property  attached  thereunder;  that  plaintiff  never  served  a 
v,28N.Y.8.nu.8— 49 
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notice  of  trial  or  filed  a  note  of  iesne  herein;  that  in  December,  1892, 
defendant  made  a  motion  to  dismiss  for  want  of  prosecntion,  and 
served  notice  of  same  upon  plalntiGTB  attorney  who  songht  and  se- 
cured an  adjournment  of  same  for  two  days,  and  then  defaulted, 
upon  which  defendant's  motion  was  granted,  with  costs  of  action 
to  date,  whereupon,  on  January  11,  1893,  defendant  entered  a  judg- 
ment against  plaintiff  wholly  for  costs,  after  notice  of  entry  of  same, 
and  taxation  of  coats  was  duly  given  to  plaintifPs  attorney,  and  an 
execution  issuedf  and  returned  unsatisfied,  whereupon,  on  February 
3, 1894,  an  order  in  supplementary  proceeding  was  issued,  and  plain- 
tiff was  examined  thereunder  on  the  8th  of  that  month.  On  March 
1,  1894, — over  3^  years  after  commencement  of  the  action,  and  more 
than  one  year  after  same  had  been  dismissed  for  want  of  prosecu- 
tion,— ^the  plaintiff  moved  to  open  his  default  in  the  motion  to  dia- 
mias,  and  his  motion  was  granted,  and  the  default  opened  by  the 
order  from  wbich  this  appeal  is  taken.  Not  a  single  fact,  as  abore 
set  forth,  was  denied  by  {dainttfTB  attorney,  nor  by  plaintifrB  own 
affidavit,  except  that  he  says  he  did  not  personally  hear  about  the 
case  until  the  judgment  was  entered,  which  was  more  than  one 
year  before  his  motion.  The  defendant's  judgment  was  for  costs 
only,  and  the  dismissal  of  the  plaintiff's  action  was  not  on  the  mer- 
its. Hence,  he  can  bring  a  new  action,  if  he  has  any  cause,  and,  if  he 
does,  he  needs  to  amend  his  complaint,  for  it  is  indeed  doubtful 
whether  it  sets  forth  a  cause  of  action.  His  motion  should  hare 
been  denied,  leaving  him  to  Ms  new  action.  Judge  Van  Bnmt  sa^ 
in  James  v.  McCreery  (Sup.)  7  N.  T.  Snppv  494: 

'There  is  no  good  reason  why  all  tilie  damages  arising  from  the  negUgenoe 
of  a  party  or  his  attorn^  should  be  visited  upon  the  opposing  party  to  the  ac- 
tion, as  would  be  the  case  if  defaults  were  to  be  opened  as  a  mattv  of  course. 
Tlie  plaintiff  in  this  case  has  been  guilty  of  laches  in  the  making  of  this  mo- 
tion, and  should  be  remitted  to  a  new  action  tor  the  enforc«nait  of  Us  ri^ta^ 
If  he  has  any." 

And  see  Wygant  t.  Brown,  Id.  490. 

The  order  is  reversed,  and  plaintififs  motion  denied. 


IiVroENCB— Weight  and  Scpficienct. 

On  an  Issue  as  to  whether  money  deposited  in  the  name  of  W.  was  Ills 
property,  or  his  wife's,  W.  testified  tl^t  tiieretofore  he  had  In  the  bank 
about  $1,000;  that  he  then  owed  his  wife  about  $1,100,  and  delivered  the 
pass  book  to  her  (but  he  could  not  tell  the  dates  of  the  alleged  loans  to 
him  from  bis  wife,  nor  any  of  the  specific  amounts);  that  afterwards, 
as  a  loan  from  his  wife,  he  drew  out  9925  of  the  deposit;  and  that  after- 
wards he  deposited  $400,  which  was  handed  to  him  by  his  wife.  Both 
W.  and  his  wife  testified  that,  after  the  deposit  of  the  $400,  W.  drew 
$1S0  from  the  bank,  as  a  loan  from  his  wife^  The  bank  was  never  notified 
of  the  alleged  transf^.  There  was  evidence  that  the  wife  had  stated 
after  the  alleged  transfer  that  W.  had  money  In  the  bank,  which  he  was 
drawing  out,  and  giving  to  his  son.  Hdd,  that  the  evidence  was  sufflciait 
to  sustain  a  finding  that  the  money  belonged  to  W. 


WILSON  V,  BLUMENTHAIi. 


(City  Court  of  New  York.  General  Term.    May  18.  1894.) 
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Appeal  from  equity  terin. 

Action  by  Caroline  Wilson  against  Blnmenthal,  as  receiver.  From 
a  jQdgment  in  favor  of  defendant,  plaintiff  appeals.  Affirmed. 
Argued  before  EHBXJGH,  a  J.,  and  VAS  WYCK,  J. 

James  A.  Beering,  for  appellant. 
Daniel  P.  Hayes,  for  respondent 

VAN  WYCK,  J.  This  action  was  originally  against  Seaman's 
Saving  Bank  for  a  deposit  claimed  by  plaintiff,  and  also  claimed  by 
defendant,  as  receiver  of  the  property  of  the  judgment  debtor,  Alan- 
son  Wilson  (i^^tiff's  husband);  and,  by  interpleader,  such  receiver 
was  made  defendant,  instead  of  the  bank.  The  cause  was  tried  at 
the  equity  term,  and  the  Judge^s  findings  will  not  be  disturbed,  be- 
cause th^  are  not  f^inst  the  evld^ice,  or  the  weight  of  evidoice. 
The  plaintiff  and  her  husband,  the  judgment  debtor,  were  her  only 
witnesseB,  and  he  testified  that  he  had  on  deposit  in  the  bank  in  May, 
1889,  the  sum  of  f 1,059.87,  evidenced  by  a  pass  book  in  bis  name,  and 
that  he  then  owed  his  wife  about  |1,100,  and  delivered  this  pass  book 
to  her  for  such  indebtedn^s.  But  he  said  he  could  not  give  the 
dates  when  the  sums  were  lent  to  him  by  her,  at  various  times,  nor 
any  of  the  specific  amounts,  and  that  the  account  was  not  changed 
at  the  bank,  nor  the  bank  notified  of  such  transfer,  and  that  he  him- 
self drew  in  September,  1889,  f92S  from  this  amount,  but  by  his 
wife's  consent,  and  as  a  loan  from  her,  which  left  ike  balance  of 
f  134  still  in  bank,  and  that  afterwards,  and  between  April  and  No- 
vember, 1891,  he  made  four  deposits,  aggregating  f400,  bat  that  these 
sums  were  Ids  wife's  money,  handed  to  him  by  her  for  deposit. 
However,  she  testifies  that  she  does  not  remember  whether  these 
deposits  were  made  or  not,  and  that  she  did  not  so  deposit,  and  that 
if  they  were  made  he  made  them;  and  both  testify  that  in  1892,  by 
her  conseni^  and  as  a  loan  from  her,  he  drew  f  150  frmn  the  bank 
account,  which  left  $384  on  deposit  Both  say  that  the  bank  was 
never  notified  of  the  alleged  transfer,  and  that  the  husband,  in  per* 
son,  drew  all  amounts,  and  made  all  deposits,  but  that  the  moneys 
were  drawn  by  her  consent,  and  used  by  the  husband.  The  wtfe 
is  the  plaintiff,  claiming  the  fund,  and  the  husband  was  the  judgment 
debtor,  and  deeply  interested  in  the  result;  and  the  very  testimony 
of  both  bears  marks  of  incredibility,  and,  standing  alone  and  uncon- 
tradicted, might  well  have  been  disregarded  by  the  judge  trying  both 
facts  and  law.  But  the  judgment  creditor  testified  that  in  August, 
1892,  the  wife  (plaintifr)  told  him  that  her  husband  had  money  in  the 
Seaman's  Saving  Bank,  and  that  he  was  drawing  It  out,  and  glring 
it  to  his  son  by  a  former  wife,  and  that  then  was  the  flrat  time  that 
he  had  seen  a  clumce  of  collecting  anything  on  the  old  judgment 
which  he  held  against  the  husband,  for  |1,000;  and  Erhardt,  a  dis- 
interested witness,  testified  that  he  heard  this  conversation  between 
the  wife  and  the  judgment  creditor.  The  findings  of  fact  are  justi- 
fied by  the  evidence,  and,  as  the  questions  asked  on  the  cross-exami- 
nation of  the  judgment  creditor  were  properly  ezdnded,  the  jndg^ 
ment  Is  affirmed,  witii  costi^ 
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1.  Witness— Examination— Lbadino  Qcbstion. 

In  an  action  for  rent,  It  la  error  to  allow  ^alatUT,  bk  order  to  pfOV«  flw 
leaae,  to  be  asked  to  "state  to  the  Jury  -what  premlaes  your  firm  let  to  de- 
fendant;" "For  what  months  defendant  owes  your  firm  rent;"  "How 
much  did  you  let  the  premises  tat,  per  month?'— bb  such  questions  are 
leading,  and  call  fw  conclusiooa. 

S.  Lasmord  and  Tenant— Kent— OnisTANtHHo-  Lbasb. 

No  recoTery  for  rent  can  be  had  against  defoidant,  where  thae  is  an 
outstanding  lease  in  a  third  penon,  ancT  defaidbnt  la  neither  a  par^  to, 
nor  assignee  of,  sndi  leasfc 

AppeaX  from  trial  tmn. 

Aetion  by  Carl  Bebm  aad  otbecs  against  William  S.  Weiss  for 
rent  From  a  judgment  entered  on  a  verdict  diirected  in  favor  of 
pUintiffs,  d^endant  appeals.  Beversed. 

Argued  before  VAN  WYGK  and  McCABTHY,  ^. 

CSias.  Gkddaier,  for  app^ant 
Emeit  H.  Ball,  for  peapoBdeKt& 

YAS  WTCE,  J.  PlaiBtifTs  Boe  landlords  under  an  alleged  ex- 
presB  letting  of  certain  premises  by  theoA  to  this  defendant  at  the 
r«it  of  9250  per  months  payable  in  advance,  and  eeek  to  recover 
tUfl  rent  for  the  montha  of  September  asd  October,  1889.  Hie  only 
wftnesff  CKavdned  on  behalf  <tf  plftintifl»  wm  ^intifff  Kodi;  and  the 
only  proof  which  he  made  of  aiwh  lettis^  wa»  by  iaa  answers  to  the 
following  qnestions  (to  each  of  whi^  defend&irt  objected,  as  leading 
and  calling  for  a  conclnsion;  hte  objectiOB  orermled,  and  his  ex- 
ception duly  noted): 

"Q.  State  to  the  Jury  what  premises  your  firm  let  to  def«adant.  A.  The 
store  floor  of  197  FUlton  street.  Q.  Ktnd^  teK  ne  for  what  months  defendant 
owes  you  firm  rent  A.  Part  of  Septendwr  and  October,  lS83w  Q.  How  much 
did  you  let  the  premises  for,  per  mootk?  A.  92SQ  per  month.  Q.  How  much 
has  defendant  paid  you  on  account  af  thwe  two  montbsT  A  $200,  In  varlooa 
ways." 

The  defendant's  objections  to  these  questions  dMuM  have  been 
■ustained,  and  the  plsdntifl  witness  forced  to  give  his  conversatioDS 
with  defendant  r^rdii^  the  traBsacti<»i8  which  he  claimed  creat- 
ed the  relation  of  landlord  and  tenant  between  his  firm  and  the  de- 
fendant, so  as  to  enable  the  court,  if  not  contradicted,  and  the  jury, 
if  disputed,  to  determine  whether  there  was  such  letting,  creating 
such  relation.  This  error  nught  have  been  cared  if  the  witness  had 
Hubeequently  been  forced,  either  on  his  direct,  cross,  or  redirect  ex- 
amination, to  give  any  such  conversations;  but  the  record  does  not 
disclose  proof,  and  nHH-eover  it  shows  that  when  asked,  under 
croas^zanoination,  whether  he  could  mention  any  conversatifHi  with 
defendant  about  the  renting  of  these  premises,  he  said  the  only 
coaversation  he  ever  had  with  defendnat  was  that  in  October  he 
asked  defendant  for  the  rent,  and  he  replied,  "I  have  not  got  it.^ 
This,  certainly,  was  too  meager  to  supply  the  defeet  in  bis  proof  re- 
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garding  the  creation  and  existence  of  the  relation  of  landlord  and 
tenant,  for  {daintifEs'  action  is  npon  an  express  demise,  to  recover 
the  rent  reserved;  uid,  it  It  was  for  ose  imd  oocrapation,  it  could 
only  be  sustained  on  the  ground  of  a  auhsisting  tenancy  between 
Hie  parties.  If  there  coold  be  any  donbt  (bat  there  is  not)  that 
mider  the  conditions  of  the  case,  as  above  described,  the  defendant 
was  entitled  to  his  motion  to  dismiss  on  the  ground  that  plaintiffs 
failed  to  show  any  hiring  on  the  part  of  defendant,  be  should  have 
prevailed  on  his  other  ground, — that  there  was  at  the  time  of  de- 
fendant's occupancy  an  outstanding  lease,  under  seal,  of  the  Bune 
pranises,  from  plaintiffB  to  persoiu  other  than  defendant,  whose  pos- 
session was  from  and  under  such  other  persons,  as  their  tenant,  and 
not  as  tenant  of  plaintiffs, — the  original  landlords  in  such  lease. 
The  plamtiff  witness,  while  under  croBS-examinatioo,  admitted  the 
existence  of  such  lease,  and  the  same  was  then  mailed  1^  evidence, 
and  by  its  terms  plamtiffs  demised  these  same  prenuses  exclusively 
to  such  other  persons  "for  the  tenn  of  three  years  and  one  month 
from  April  1,  1892;"  and  yet  they  sue  the  defendaat,  who  is  not  a 
party  to  that  lease,  for  rent  of  "Qiese  premises  for  September  and 
October,  1893,  under  an  allied  express  demise  of  the  same  to  him 
by  them,  l^e  defendant  was  xiot  a  party  to,  or  bound  by,  this  orig- 
inal lease  from  plaintiffs  to  such  other  persons,  and  it  is  not  claimed 
that  he  was  an  assi^^ee  of  such  lease.  There  was  no  au^estion  of 
a  written  assignment,  and  the  interest  of  such  persons  named  as 
lessees  in  this  lease  could  only  be  transferred  by  writing.  2  Bev. 
St.  p.  134,  §  6.  And  untU  a  re-entry  for  condition  broken,  or  a  sur- 
render of  the  lease,  such  persons  were  the  owners  of  the  term  created 
thereby;  and  the  only  remedy  which  plaintiffs  had,  to  recover  rent, 
was  by  action  on  the  covenant  againat  them,  as  lessees,  or  their  as- 
signees, if  duly  assigned.  31tere  is  no  proof  even  of  a  parol  assign- 
ment of  the  lease  to  defendant,  nor  of  a  surrender  of  the  lease,  or 
that  plaintiffs  regarded  the  lease  as  surrendered.  On  the  contraiy, 
on  October  12,  1893,  they  addressed  a  written  notice  to  the  lessees 
named  in  the  lease  ''as  tenants,"  and  to  this  defendant  as  "under- 
tenant," to  remove  from  and  vacate  the  pr^nises,  which  notice  they 
and  this  defendant  ob^ed  1^  vacating,  whereupon  plaintiffs  "gain^ 
poBsesidon  of  the  premises  by  having  the  door  forced  open."  There 
is  no  evidence  whk:h  wonld  support  a  finding  that  defendant  was  the 
tenant  of  plaintiffs.  Afwnming  that  the  proof  showed  (which  it  does 
not)  that  defendant  was  in  exdusive  possession  of  the  premises  dur- 
ing September,  and  untU  October  12,  1893,  the  presumption  is  that 
be  entered  under  the  original  lessees  to  the  lease,  whose  term  was 
ontstanding  and  in  whom  the  right  of  possession  was  vested,  as  sub- 
tenant, for  there  was  no  assignment  to  him  of  the  lease,  nor  sniren- 
der  of  the  same  to  plaindffs.  There  was  no  privity  of  contract  or 
estate  between  plaintiffs  and  defendant,  and  the  complaint  should 
have  been  dismissed.  Hence,  the  judgment  for  plfllntitTs,  and  the 
order  denying  motion  for  new  trial,  must  be  reversed,  with  costs  to 
appellant,  to  aUde  the  evait 
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1.  Patwekt— Etidbncb. 

A  plea  of  piorment  ia  not  sustained  hy  the  erldence  where  It  appears 
that,  after  serrlce  of  the  Bommons  and  complaint,  defendant  sent  his  check 
to  plaintiff  for  the  principal  snm  dne,  receipt  of  which  plaintiff's  attcvney 
admowledged,  atatlng  that  unless  defendant  paid  the  accrued  inter- 
est, and  costs,  he  would  take  judgment,  and  credit  the  amonnt  of  tb»  cbeck 
on  the  execution,  to  which  defendant  made  no  reply. 

9l  Bamb— Pbsbokptiohs. 

Where  a  debtor  gives  his  check  for  Oie  amount  of  the  debt^  there  Is  no 
presumption  that  It  was  received  in  satisfiurUrat  of  the  debt 

Appeal  from  trial  term. 

Action  by  Matthew  Bald  against  John  Bpence.  There  waa  a  judg- 
ment in  favor  of  plaintiff,  and  defendant  appeals.  Affirmed. 
Argued  before  EHBUGH,  a  J.,  and  VAN  WYOK,  J. 

John  Mulholland,  for  appellant. 
J.  Woolsey  Bhepard,  for  r^pondent. 

VAN  WYOK,  J.  The  sranmons  and  complaint  were  served  upon 
the  defendant  on  January  11,  1894;  and  the  complaint  alleges 
sale  and  delivery  by  plaintiffs  aBsignor,  of  goods,  at  an  agreed  price 
of  1135.10,  to  defendant,  on  September  30,  1893,  on  which  day  the 
same  became  due  and  payable,  and  demanded  judgment  for  such 
amount,  with  interest  from  such  last-mentioned  day.  The  defend- 
ant's answer  denied  the  assignment  to  plaintiff,  and  that  any  sum 
was  dn^  and  pleaded  payment  Thus,  plaintiff  was  forced  to  trial, 
to  make  good  his  cause  of  action,  as  weU  as  to  meet  this  affirmatlTe 
plea.  However,  at  trial,  which  was  by  the  court  without  jury,  de- 
fendant conceded  the  copartnership  of  plaintiffs  assignors,  the  as- 
signment to  him  for  benefit  of  creditors,  and  his  qualifying  as  such 
assignee,  and  thereupon  undertook  the  burden  of  proving  his  affirm- 
ative defense  of  payment  And  his  proof  is  that  on  January  12th, 
the  day  after  the  summons  and  complaint  were  served  upon  him,  he 
drew  his  own  check  to  order  of  plaintiff  for  f  135.10,  and  sent  It  to 
him;  that  on  the  same  day  he  received  a  letter  from  plaintiffs  at- 
torney, saying:  *HDheck  for  9135.10  received.  I  will  credit  tMs 
amount  upon  the  judgment  in  this  action,  when  taken,  unless  I  re- 
ceive the  interest  (|2.27)  on  the  amount,  and  costs  (|16.75),  to  date, 
before  the  time  for  answering  expires.  If  I  fail  to  hear  from  yon,  I 
will  take  judgment  for  the  entire  amount,  and  credit  you  on  the  ex- 
ecution 1135.10," — and  that  he  made  no  answer  to  this  letter,  or  ob- 
jection to  the  proposition  therein  contained. 

Defendant's  failure  to  object  was  his  assent  to  plaintiffs  proposi- 
tion; and  if  plaintiff  had  retained  the  check,  and  collected  the  same, 
the  defendant  must  pay  the  penalty,  by  costs,  of  forcing  plaintiff  to 
trial  by  his  denying  material  allegations  of  the  complaint  But  it 
appears  that  plaintiff  did  not  retain  and  collect  the  check,  for  de- 
fendant, at  trial,  produces  the  same,  unindorsed  by  plaintiff,  although 
drawn  to  his  order,  and  had  it  marked  in  evidence  as  his  (de- 
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fendant's)  Exhibit  A;  and  he  then  testifles,  "I  did  have  funds  in 
the  New  York  County  Bank  to  meet  that  check,  and  I  have  them 
still  there.**  Tbe  defendant  (appelant)  inaistB  that  he  has  aaccess- 
fully  carried  the  burden  of  proving  his  plea  of  payment,  and  that  it 
was  rerendble  error  for  the  judge  (the  trior  of  both  law  and  facts) 
to  liave  held  against  him;  and  his  counsel  first  assumes  that  de- 
fendant's own  check  was  accepted  by  plaintiff  without  condition, 
and  then  says:  "It  is  well  established  that  where  a  person,  en- 
titled to  be  paid  in  money  for  goods  sold,  accepts  a  check  or  draft, 
good  at  the  time  it  is  given,  he  cannot  afterwards  hold  the  person 
paying  in  that  way,  even  though  the  paper  should  be  dishonored 
when  presented  for  payment  But  this  is  not  a  correct  statement 
of  the  law,  for  he  mnst  accept  it  In  payment  of  the  debt  How- 
ever, it  is  true  that,  if  a  creditor  receives  from  his  debtor  the  check 
or  note  of  a  third  person  contemporaneously  with  the  contracting 
of  the  debt,  the  presumption  is  that  it  was  agreed  to  be  taken 
in  payment,  and  the  burden  of  proving  the  contrary  rests  on  the 
creditor.  This  is  the  rule  as  regards  a  present  debt,  but  it  is  diflfer- 
ent  in  respect  to  a  precedent  debt;  for,  where  the  note  or  bill  of 
a  third  person  is  ret^ved  on  a  precedent  debt,  the  presumption  is 
that  it  was  not  taken  as  payment,  and  the  burden  of  establishing 
that  it  was  agreed  to  be  so  taken  is  upon  the  debtor.  But  in 
neither  case  is  the  presumption  conclusive,  and  in  either  it  can  be 
overcome  by  proof  of  an  agreement  contrary  to  the  presumption. 
In  this  case  the  debt  antedates  this  transaction,  the  check  was  the 
debtor's  own,  and  the  creditor  did  not  receive  It  in  silence;  and 
yet  his  counsel  insists  that  the  legal  presumption  is  that  it  was 
taken  in  accord  and  satisfaction  of  the  debt,  notwi1±LStanding  his 
client  produced  it  on  the  trial,  unpaid,  and  unindorsed  by  the  payee. 
That  appellant  will  be  called  upon  for  about  f200  costs  is  due  en- 
tirely to  his  improper  effort  to  pay  only  the  principal  of  a  just  debt, 
which  his  creditor  is  compelled  to  collect  by  suit,  and  to  avoid  the 
payment  of  less  than  f20  interest  and  costs  accrued  by  reason  of 
his  own  default  The  defendant  did  not  ^cept  to  the  findings  of 
the  court,  nor  did  he  make  requests  to  find.  The  judgment  ia 
afllrmed,  with  costs. 


OSaperior  Court  ot  New  York  Gltr,  Special  Term.  April,  tBOL) 

Praotice  in  CrviL  Cases — Transfer  to  SHORT-CAnsE  Calendar. 

Plaintiffs'  motion  to  transfer  a  cause  to  the  short-cavse  calendar  will  b« 
denied,  where  the  moving  affidavit  admits  that  it  will  lie  necessary  for 
plaintiffs  to  examine  serial  witnesses,  and*  defendants*  affidavit  states 
that  they  will  be  obliged  to  examine  at  least  six  witnesses. 

Action  by  William  S.  Querineau  and  others  against  Moses  Weil 
and  others.  Plaintiffs  move  to  place  the  cause  on  the  special  cal- 
endar for  short  causes.  Denied. 

Bverett  McKinstiy,  for  the  motioiL 
Brano  Loewy,  opposed. 


(S  MlBC  Bep.  94.) 
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GILDEBSLEEYE,  J.  TMs  is  a  motion,  under  rale  22  of  the 
rules  of  thifi  court,  to  have  the  cause  placed  upon  the  epecisl  calen- 
dar for  short  causes.  The  rule  proTides  that  in  any  action  on  eon- 
tract,  where  there  is  reason  to  believe  that  the  trial  will  not  occapy 
more  than  one  hour,  either  party  may  apply,  on  notice,  etc.,  to  have 
the  cause  {daced  upon  the  special  calendar  for  abort  causes;  and 
in  case  the  motion  is  granted,  but  the  trial  takes  more  than  one 
hour,  it  imposes  a  penalty  of  not  less  than  f  10,  nor  more  than  (30, 
costs  upon  the  party  making  the  motion,  while  the  cause  may  be 
restored  to  its  position  on  the  general  calendar.  It  is  within  the 
discretionary  power  of  the  court,  at  epecial  term,  to  determine 
wheliier  or  not  there  is  reason  to  believe  that  the  trial  will  not 
occupy  more  than  one  hour.  In  the  case  at  bar  the  c(Hnplaint  alleges 
that  plaintiffs  rendered  services  to  the  defoidants,  at  their  request, 
as  brokers,  in  the  sale  and  exchange  of  certain  real  estate,  for  which 
defendants  promised  to  pay  to  plaintiffs  f 260,  no  part  ot  which  has 
been  paid.  It  also  alleges  that  the  plaintiffs  were  copartners,  and 
that  the  defendants  are  executors  of  one  Abraham  Ostheim,  de- 
ceased. The  answer,  after  denying  any  information  or  belief  as 
to  the  copartnership  of  plaintiffs,  and  after  admitting  the  executor- 
ship of  defendants,  and  admitting  that  they  have  not  paid  to  plain- 
tifls  the  sum  of  fSSO,  denies  each  and  every  other  allegation  of  the 
complaint.  Therefore,  the  whole  cause  of  action  is  put  squardiy 
at  issue.  It  also  appears  from  the  affidavit  submitted  by  def«id- 
ants  that  defoidantii  will  be  necessarily  obliged  "to  examine  at 
least  six  witnesses,  and  perhaps  more,  while,  in  the  moving  afD- 
davit,  plaintiffs  admit  that  in  order  to  prove  their  case  it  will  be 
necessary  for  them  to  examine  severtU  witnesses.  It  does  not 
seem  to  me  that  this  is  a  case  for  the  special  calendar  for  short 
causes.  If  the  motion  is  granted,  and  the  case  occupies  more  than 
an  hour,  ihe  trial  will  have  to  be  suspended;  and  the  defendants 
will  Imve  been  put  to  the  expense  and  trouble  of  a  mistrial,  f6r 
which  it  may  well  be  that  the  costi  reaultii^;  from  tiie  mistrial, 
which  cannot  exceed  fSO,  would  be  a- very  inadequate  retoni.  I 
am  of  opinion,  therefore,  that  iiiis  is  a  case  in  which  the  court  should 
exercise  its  discretionaiy  power  to  deny  the  motion,  but,  under 
the  drcnmstances,  without  costs.  Motion  denied,  wfthoot  costs. 


(8  Misc.  It«p.  466.) 

BBA.DT  et  al.  v.  SMITH  et  al 
(Sniiertor  Court  ot  New  York  City.  Goneral  Twm.   May  T, 

L  CONTHACTS— VaLIDITT— CpRTAINTT. 

An  agreement  **to  five  All  moneys  and  personal  property  I  may  b9  pofr 
sessed  of  in  the  United  States"  to  plaintiff  Is  not  void  for  uncertainty. 

a,  Sams— OoNBU>sBATioN. 

An  agreement  by  plaintiff  to  board,  nurse,  dotbe.  and  fomlah  medical 
attendance  to  a  pawn,  while  be  lives,  and  bury  him  when  be  dies,  Is  a 
Taluable  consideration  for  a  ivomlae     swdi  poraoB  to  glvs  all  bis  proptxij 

to  plaintiff  at  his  death. 

Appeal  from  special  term. 
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Action  by  Thomas  Brady  and  another  against  Joseph  B.  Smith, 
as  administrator,  and  others.  There  was  a  Judgment  in  favor  of 
plaintiffs,  and  defendants  appeal  Affirmed, 

Argued  before  SEDGWIOK,  a  J.,  and  HcADAM,  J. 

Herbert  Kettell  and  J.  Edward  Swanstrom,  for  appeUantg. 

Robert  J.  Mahon,  for  respondents. 

SEDOWICE;  C.  J.  Bernard  Smith  made  on  August  12,  1892, 
the  following  instrument: 

"I,  Bmiard  Smith,  agree  give  lUl  moDera  and  [>ersonal  propertf  1  may  be 
possessed  of  In  tbe  United  States  to  Thomas  Brady  and  his  wife,  Uary  B. 
Brady,  after  my  death.   It  is,  anyway,  more  than  ^SOO." 

Thomas  Brady  and  his  wife,  who  are  the  plaintiils  here,  signed 
the  following: 

"Contract  betwew  Bernard  Smith  and  Thomas  Brady  and  Marj  BL  Brady, 
his  wife,  all  of  the  same  residence.  No.  227  East  47th  street  New  Yoric  City: 
I.  Thomas  Brady,  agree  to  board,  nnrse,  clothe,  uid  foziiiSh  medical  at- 
tendance to  Bernard  Smith  while  he  lives,  and  buiy  him  in  Calvary  Cemetery 
with  hla  brother  Patrick  Smith,  deceased." 

Bernard  Smith  died  about  a  year  afterwards.  His  administrator 
and  10  nephews  and  nieces  are  made  defendants,  l^e  complaint 
asked  for  a  specific  performance  of  the  agreement  His  adminis- 
trator did  not  appear. 

As  ground  for  dismissing  the  complaint,  the  counsel  for  the  de- 
fendants who  appeared  asked  the  court  to  find  Ihat  the  agreement 
was  unconscionable,  and  that  the  same  was  procured  from  the  de- 
ceased by  the  plaintiffs  by  means  of  fraud  and  undue  inflnence.  The 
court  has  found,  upon  a  state  of  evidence  that  did  not  call  upon  him 
to  find  otherwise,  that  the  plaintiffs  were  not  guilty  of  fraud,  and 
did  not  exercise  undue  influence  actually  or  by  construction.  It 
was  ^so  found  that  Bernard  Smith  was  in  his  right  mind  when 
he  signed  the  paper  and  accepted  the  paper  signed  by  the  plaintiffs. 
There  did  not  appear  any  circumstance  which  might  make  the  con- 
tract unconscionable  or  unreasonable.  Indeed,  the  10  nephews  and 
nieces  had  no  daim  upon  the  deceased  or  upon  the  property  in  qnea- 
tion.  If  he  chose  to  make  the  gift,  he  exercised  a  right  which  cannot 
be  gainsaid.  There  is  no  reason  to  believe  that  the  defendants 
were  in  particular  dear  to  him,  or  that  he  cared  to  favor  them.  He, 
like  other  uncles,  might  think  that  he  preferred  to  give  the  whole 
to  one,  rather  than  scatter  it  among  many.  At  any  rate,  if  the 
contract  was  valid,  and  any  criticism  of  his  conduct  or  condition 
does  not  reach  the  point  of  showing  that  he  was  not  in  law  bound 
by  it,  it  must  be  enforced.  As  the  judge  found,  the  deceased,  at  the 
time  of  signing  tiie  agreement,  was  not  mentiJly  incapable  of  com- 
prehending the  nature  of  said  contract  There  was  a  valuable  con- 
sideration, and  not  merely  a  nominal  one.  It  was  adequate  if  he 
was  satisfied  with  it,  for  the  contract  is  to  be  tested  by  the  rules 
of  law  that  pertain  to  contracts. 

I  am  of  o^oion  that  the  agreement  was  not  void  for  uncertainty. 
It  is  a  common  expression  of  contracts  and  wills  that  **a\i  diall  be, 
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or  is,  given."  This  expression  has  at  its  foaBdation  an  uncertainty 
as  to  whether  an  enumeration  or  description,  if  made,  would  fulfill 
the  actual  intention  of  the  grantor  or  testator,  bat  the  matter  is 
made  certain  hy  using  the  word  "all."  Uncertainty  is  not  created 
by  the  donor's  reserving  the  right  to  dispose  of  any  of  his  estate 
before  his  death,  for  a  result  follows  which  has  the  characteristic 
of  certainty,  as  much  as  if  there  had  been  no  right  to  convey.  A 
man  will  have  the  power  to  convey  his  property,  although  he  may 
have  executed  a  will  which  leaves  to  a  specific  person  all  his  person- 
al property,  and  the  will  will  not  be  void  for  uncertainty.  In  Jack- 
son T.  Ddancey,  4  Cow.  427,  Judge  Co  wen  said: 

"The  premises  In  qneation  are  not  designated  by  the  deed  eicoevt  va&er  ttie 
general  description  of  'all  my  estate.*  Such  a  description  bas  been  adjudged 
Insufficient  in  a  sherlfTs  deed,  but  tbs  same  consldwatlon  does  not  apply  u 

twtween  Individuals." 

The  learned  judge  found  that  it  was  the  intention  of  the  parties 
that  Bernard  Smith  should  not  part  with  his  property  in  his  life- 
time. This  position  might  be  contested,  perhaps.  It  is  not  neces- 
sary to  examine  it  particularly.  Whichever  is  correct,  the  judg- 
ment must  be  sustained  if  otherwise  without  error. 

It  was  objected  that  plaintiffs  had  an  adequate  remedy  at  law  in 
an  action  to  recover  damages,  and  the  action  should  have  been  so 
brought.  The  defendants  did  not  take,  in  their  answer,  any  posi- 
tion of  this  kind,  or  allude  to  it,  but  did  demand  judgment  that 
the  agreement  should  be  declared  null  and  void,  and  that  the 
same  be  ordered  up  to  be  canceled. 

A  witness  placed  upon  the  stand  to  show  the  condition  of  Bernard 
Smith's  mind  was  asked  if  Bernard  Smith  had  told  him  that  he  had 
had  a  sunstroke.  This  would  have  brought  out  hearsay  testimony, 
and  was  properly  disallowed.  The  plaintifl^B  were  not  bound  by  the 
declaration  sought.  The  same  witness  was  also  asked  if,  from  con- 
versations with  Bernard  Smith,  and  from  his  acts,  "woidd  you  say 
he  was  in  his  right  mind."  The  conversation  or  the  acts  had  not 
been  given  in  evidence,  and  the  witness'  attention  was  not  confined 
to  the  apparent  rationality  or  irrationality  of  Smith  at  the  time. 
He  was  asked  to  make  a  general  inference,  from  conversation  and 
acts,  as  to  Smith's  being  in  his  ri^t  mind.  It  was  not  competent 
for  the  witness,  not  an  expert,  to  express  an  opinion  as  to  the  general 
soundness  of  the  mind  of  SmitlL  Hewlett  t.  Wood,  65  N.  Y.  636. 
Judgment  aiflrmed,  with  costs. 


(8  Misc.  Bep.  91.) 

FOLEY  V.  MAIL  &  HXP.  PUB.  Ca 

(Superior  Court  of  New  Tork  caty,  Special  Twm.   April,  1894.) 

1.  Plkadino — DBHrBBEB— Spbcipication  of  OBJVCnORS. 

Under  Code  Olv.  Proc.  i  ^60,  providing  tlut  a  demurrer  must  specify  tiMi 
objections  to  the  complaint,  a  demurrer  la  Insufflclent  where  It  states  gen- 
erally that  "tbere  la  a  defect  of  parties  plalntll^"  or  that  "plaintiff  has 
not  legal  capacity  to  sue." 
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9l  Uastbr  and  Sbktant— Action  on  Contract  of  Hiring — Pleadiito. 

In  an  action  tor  breach  of  contract  to  employ  plaintiff  for  a  certain 
time  provided  his  services  should  be  satisfactory  to  defendant,  the  com- 
plaint is  snffident  on  domorrer  where  It  alleges  that  plaintiff  was  dis- 
charged "without  any  reasonable  canse  wbatevw." 

Action  by  WUMam  Foley,  an  infant,  by  hie  guardian  ad  litem, 
against  the  Mail  &  Express  Publishing  Company.  Befendant  de- 
murs to  the  complaint  Orermled. 

A.  W.  Birkins,  for  plaintlfC 
Wm.  Irwin,  for  def^diuit. 

aTLDEBSLBEVE,  J.  The  action  is  brought  by  an  infant  for  dam- 
ages for  wrongful  dismissal  trom  the  employment  of  the  defendant, 
which  employment  is  alleged  in  the  complaint  to  have  been  entered 
on,  under  an  agreement  in  writing,  for  three  years.  A  copy  of  this 
agreement  is  annexed  to  the  complaint,  and  made  a  part  of  it.  The 
allegation  in  the  complaint  is  that  the  plaintiff  was  discharged,  with- 
out reasonable  caus^  about  three  months  after  entering  upon  the 
employment;  and  the  action  is  brought  for  damages  for  loss  of  wages 
trader  said  agreement  of  employment  from  the  date  of  dismissal  to 
the  end  of  the  term  of  three  years,  ^e  defendant  demurs  on  the 
grounds  (1)  that  the  plaintiff  has  not  legal  capacity  to  sue;  (2)  that 
there  Is  a  defect  of  parties  plaintiff;  and  (3)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

1  do  not  think  the  first  and  second  grounds  of  demurrer  can  be  sus- 
tained. There  is  nothing  on  the  face  of  the  complaint  to  show  that 
plaintiff  has  not  legal  capacity  to  sue,  or  that  there  is  a  defect  of  par- 
ties plaintiff,  and  the  demurrer  fails  to  point  out  specifically  the  par- 
ticniar  defect  relied  upon.  Where  the  demurrer  Is  made  on  the 
ground  that  the  plaint^  has  not  legal  capacity  to  sue,  or  that  there 
is  a  defect  of  parties  plaintiff,  it  must  point  out  specifically  the  par- 
ticular defect  relied  upon.  Code,  §  490.  And,  where  these  grounds 
are  not  specifically  stated,  the  demurrer,  so  far  as  based  on  t^ese 
grounds,  may  be  disregarded.  Bodge  v.  Colby,  108  N.  T.  445,  15  N. 
E.  703.  A  mere  general  statement  in  the  demurrer  that  "there  is  a 
defect  of  parties  plaintiff,'*  or  that  "the  plaintiff  has  not  legal  capac- 
ity to  sue,"  without  stating  the  defects  relied  upon  specifically,  is  in- 
sufBcient  See  Hodge  t.  Drake  (Sup.)  14  N.  Y.  Snpp.  366;  Code, 
§  490;  Bodge  v.  Colby,  108  N.  Y.  445, 15  N.  E.  708. 

There  now  remains  to  be  discussed  the  third  ground  of  demurrer, 
L  e.  that  the  complaint  does  not  state  facts  sutKcient  to  constitute  a 
cause  of  action.  A  demurrer  is  only  prox>er  when  the  ground  thereof 
appears  on  the  face  of  the  complaint.  Getty  v,  Bailroad  Co.,  8  How. 
Pr.  177 ;  Bank  v.  Donnell,  40  N.  Y.  410.  On  demurrer  the  complaint 
must  be  liberally  -construed,  and  all  its  allegations,  for  the  purposes 
of  the  demurrer,  must  be  taken  as  true.  The  complaint  alleges  that 
the  agreement  of  employment  was  entered  into  by  plaintiff  and  de- 
fendant in  writing;  and  it  sets  forth  a  copy  of  the  agreement,  which 
appears  to  be  signed  by  the  plaintiff  and  two  others.  It  does  not 
appear  who  these  two  others  are;  but  in  view  of  the  allegation  of 
the  complaint  that  defendant,  as  well  as  plaintiff,  entered  into  the 
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contract,  it  may  be  reasonablj  supposed  tliat  the  agreement  was 
signed  by  defendant's  agent  as  veil  as  by  plaintifC  The  plaintifiF 
entered  upon  his  employment,  and  continned  in  snch  employment  for 
some  three  months,  when  he  was  discharged.  The  contract  of  em- 
ployment provides  that  'this  agreement  is  to  ran  for  the  period  of 
three  years,  provided  my  [1.  e.  plaintiff's]  services  shall  be  satisfactory 
to  the  publishers  [i.  e.  the  defendant];  and,  in  case  they  are  not  I 
shall  be  entitled  to  one  week's  notice,'*  etc.  To  be  snre,  the  com- 
plaint does  not  state  whether  plaintiff  was  given  the  One  week's  no- 
tice or  not;  but  it  is  fair  to  assume  that  it  was  given,  as  the  point 
is  not  raised  in  the  complaint  But  the  complaint  allies  that  plain- 
tiff was  discharged  "without  any  reasonaUe  cause  whatever."  In 
the  agreement  the  defendant  reserved  to  itself  the  power  to  discharge 
the  plaintifE  whenever  his  services  ceased  to  be  satisfactory  to  the 
defendant,  upon  giving  plaintiff  one  week's  notice;  but  lie  com- 
plaint alleges  that  plaLitlff  was  not  discharged  for  any  reasonable 
cause,  and  certainly  it  would  have  been  reasonable  cause  if  his  serv- 
ices had  not  been  satisfactory.  It  is  quite  within  the  bounds  of  pos- 
sibility that  plaintiff  may  have  been  discharged  for  some  other  rea- 
son than  unsatisfactory  performance  of  his.  services;  but  this  rea- 
son, whatever  it  may  have  been,  is  alleged  in  the  complaint  to  have 
been  unreasonable,  and  therefore  not  justifiable,  within  the  contract. 
As  I  have  said,  the  complaint  must  be  liberally  construed,  and  all  its 
allegations  must  be  taken  to  be  true,  so  far  as  the  determination  of 
the  demurrer  is  concerned.  I  am  of  opinion  that,  so  far  as  appears 
on  the  face  of  the  complaint,  the  agreement  was  fn  writing,  and  sub- 
scribed by  the  parties  to  be  chafed  therewith,  and  therefore  not 
void,  under  the  statute  (Iaws  1863,  c  464).  The  third  ground  of  the 
demurrer  is  therefore  not  well  taken.  I^e  demurrer  must  be  over- 
ruled, with  leave  to  defendant  to  answer  on  payment  of  costs  within 
20  days  after  service  of  notice  of  entry  of  the  order  hereon.  Ordered 
accordlngly- 


(Snperk)r  Ck>art  ct  Nvw  York  City.  Oenenl  Term.   Uaj  7,  1891.) 

AmuL— SrmiKnro  CiLUBB  from  Calbicdab. 

When  an  mrder  has  been  altered  dedaring  a  case  abandoned  by  appA- 
lant,  and  he  takes  no  step  to  be  reeved  from  the  ordo*,  or  to  have  Oke- 
appeal  heard  on  the  Judgmmt  roll  alone,  respondent's  motton  to  strllc*- 
the  cause  from  the  calendar  will  be  granted. 

Action  by  John  D.  Heins  against  the  Manhattan  Bailway  Com- 
pany and  another.  There  was  a  judgment  in  fayor  of  plaintiff,  and 
defendants  appeal  Plaintiff  now  moves  to  strike  cause  from  the 
calendar,  and  for  judgment,  pursuant  to  rule  4  of  the  special  rule» 
of  the  superior  court  Granted. 

Argued  before  8EDOWI0K,  a  J.,  and  FKKRDMAW  and  Mo- 
ADAM,  JJ. 

William  Allan,  for  plaintiff. 
Boot  &  darket  for  defendants. 


HEUNS  V.  MANHATTAN  BT.  CO.  et  aL 


-Super.  Ct.3        wiuoH  v.  bboadway  &  b.  a.  b.  oo. 
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FREBDHAir,  J.  It  waa  the  dnty  of  the  appellants  to  procnre 
the  order  for  the  lUlog  of  the  case  after  Its  settlement,  on  Jnne  12, 
1893j  and  to  attend  to  the  flHng.  Ko  snfflcient  reason  has  been 
given  why  the  appellants  neglected  their  duty  in  this  respect  The 
case  having  been  declared  abandoned  b;  an  order  dnly  made,  en- 
tered, and  served,  and  the  appellants  having  taken  no  steps  to  be 
"relieved  from  this  order,  nor  any  step  to  bring  the  appeal  before 
the  general  term  npon  the  judgment  roll  alone,  the  respondent's 
motion  should  be  granted,  with  costs.  AH  concur. 

(8  MlBC.  Hep.  450.)  — «=— — 

WILSON  V.  BROADWAY  &  8.  A.  R.  CO. 

09iverlor  Court  of  New  Tork  City,  Genenl  Term.    Mar  T,  1894.) 

1  Oarribbs — Injubt  to  Passenger  oh  Street  Car— Etidbnce. 

In  an  action  for  Injuries  to  a  pawenger  on  a  street  car,  caused  by  a 
coUlBion  with  another  car  at  a  crossing,  plalntUt  may  testify  as  to  the 
speed  of  defaidant's  car  when  near  the  crossing, 
flb  DAUAaBs — When  not  ExcEsaiVE. 

A  v^ict  of  ¥3,260  for  personal  injuries  ts  not  exces^ve  where  plainttfT, 
wbo  was  22  years  (dd.  and  vwy  strong,  was  so  cat  and  bruised  on  bis 
riffht  wrist  and  arm  as  to  permanently  Impair  the  strenfth  of  tbe  arm, 
and  to  cause  pain  for  Beveral  years  after  the  Injqfy. 

Appeal  from  jury  term. 

Action  by  William  J.  Wilson  against  the  Broadway  &  Seventh 
Avenue  Bailroad  Company  for  personal  injuries.  From  a  judgment 
entered  on  a  verdict  tn  favor  of  plaintiff,  and  from  an  order  denying 
■a  motion  for  a  new  trial,  defendant  appeals.  AfflrmedL 

Argued  before  FBEEDMAN  and  McADAM,  JJ. 

Boot  &  Clarke,  for  appellant 
WUUam  Allan,  for  respondent 

FBEEDMAN,  J.  The  action  was  bronfrht  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  a  passenger  on  one 
•of  defendant's  cars,  which  collided  with  another  car  by  reason  of  de* 
fendant's  negligence.  All  the  qnestions  presented  by  the  evidence 
given  by  both  parties  were  fully  and  faiiiy  submitted  to  the  jury, 
who  rendered  a  verdict  in  favor  of  the  j^aintiff  for  |?,260.  The  brief 
of  lite  learned  counsel  for  the  appellant  presents  biit  two  points  for 
the  consideration  of  the  general  terra,  and  all  others  may,  therefore, 
Ik  deemed  to  have  been  waived. 

The  first  point  raised  Is  that  the  trial  judge  erred  in  permitting 
the  plaintiff,  on  his  direct  examination,  to  answer  a  question  as  to  the 
rate  of  speed  of  the  defendant's  car  within  two  blocks  of  Bleecker 
street  The  car  of  the  defendant  was  going  south  through  Wooster 
street,  and  ran  into  a  car  going  east  through  Keecker  street  while  the 
latter  was  crossing  Wooster  street.  The  front  platform  of  defend- 
ant's car  struck  the  center  of  the  Bleecker  street  car.  Under  these 
circmnstanees,  it  was  relevant  and  material  to  show  the  rate  of  speed 
at  which  defendant's  car  was  going  at  or  near  the  place  of  coUisum. 
Plaintiff's  answer,  "They  were  giring  at  quite  a  rapid  pace,"  dearly 
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did  not  prejudice  defendant's  case,  as  showing,  or  tending  to  show, 
another  negligent  act  some  distance  away  from  the  point  of  the  col- 
lision, for  there  is  abundant  other  testimony  in  the  case,  which  came 
in  without  objection,  to  the  effect  that  def endanf a  drirer,  as  be  ap- 
proached Bleecker  street,  was  whipping  the  horses,  and  that  th^ 
were  galloping,  and  going  at  the  rate  of  abont  10  miles  an  hour,  and 
that  they  had  been  made  to  go  qnite  fast  for  some  distance  before 
reaching  Bleecker  street   The  point  is  therefore  dearly  untenable. 

The  second  point  is  that  the  verdict  is  excessive.  The  plaintiff 
was  22  years  old  when  he  was  injured.  He  was  strong  and  power- 
ful. In  the  collision  his  wrist  was  cut  and  his  right  arm  severely 
bmised,  and  as  a  consequence  his  hand  swelled  and  puffed  out,  and 
his  fingers  contracted.  The  contraction  of  the  fingers  is  due  to  an 
injury  to  the  nerves  supplying  those  fingers,  and  the  impairment  of 
the  said  neTves  is  permanent,  so  that  he  will  never  have  the  same 
muscular  power  in  grasping  with  his  hand  that  he  had  before.  He 
has  suffered  intense  pain,  and  still  snifers  pain  after  the  lapse  of  sev- 
eral years,  and  his  doctor's  bill  was  |175.  In  view  of  the  foregoing 
and  other  minor  facts  which  bear  upon  this  branch  of  the  case,  it 
cannot  be  held  that  the  verdict  is  excessive.  The  judgment  and 
order  should  be  affirmed,  with  coats. 


(7  Misc.  Bep.  609.) 

AMBSIOAN  FBBSBBVBB8  GO.  V.  OOLTTMBtA.  INV.  Oa 

(Snpnlor  Gonrt  of  Bnffalo,  Trial  Term.   March,  1884.) 

%DBT8— Foi-LOWmO  TRTMT  FURDS. 

Where  defendant  receives  a  check,  Blgned  In  the  name  of  plidntlff  by 
plaintHTs  gm&:al  manager,  in  payment  of  property  sold  to  the  general 
manager,  def^dant  Is  chargeable  with  notice  of  the  character  of  the  trans- 
action, and,  having  obtained  payment  of  the  check  at  bank.  Is  liable  to 
plaintiff  for  the  amoimt,  though  the  general  managH-  obtained  a  loan  from 
the  bank  by  pledging  the  property  pmrchased.  and  deposited  the  loan  to 
the  credit  of  plaintiff  to  which  he  was  Indebted  tac  laaaeyB  mlsappro- 
^ated. 

Action  by  the  American  Preservera  Company  against  the  Colum- 
bia Investment  Ck>mpany.  A  verdict  was  rendered  in  favor  of 
plaintiff,  and  defendant  movra  for  a  new  trial.  Denied. 

Plaintiff's  general  manager  purchased  of  defendant  certain  shares  of  Its 
stock,  and  gave  tor  the  price  plaintiff's  check,  on  the  face  of  whl<di  was 
printed,  in  large  letters,  "American  Freservws  Company,"  and  at  the  bottom 
again  the  words  "American  Preservors  Company,  pw."  followed  a  Uank 
fw  the  Btgnature,  after  whldi  was  printed  "Manager."  Defendant  took  tb9 
check,  deposited  It  in  Its  bank  for  collection,  and  the  same  was  subsequently 
paid  upon  presentation.  Upon  recelTlng  the  certlflcatea  of  stock,  Tomes  took 
them  to  the  bank  In  which  plaintiff  kept  its  account,  and  applied  for  a  loan 
of  an  amount  equal  to  the  check.  The  loan  was  made  upon  Tomes  giving 
Ills  indlTldual  note,  and  attaching  thereto  the  stock  as  collateral  security.  The 
bank  then  issued  to  Tomes  a  transcript  discomit  chet^  or  draft  reiweaentins 
the  amount  secured  by  the  note,  less  the  discount  Tomes  Immedlatdy  de- 
posited this  check  In  the  bank,  and  caused  the  proceeds  to  be  passed  to  the 
credit  of  plalntifTs  account  Tblg  transaction  made  the  account  of  plaintiff 
good  tot  the  check  held  by  defendant  leas  the  amount  of  the  discount  but 
there  was  snfilclent  numey  In  the  acconnt  with  this  deport  to  mace  Uian  equal 
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ttae  0am  reprinted  by  the  check,  which  was  i»ald  tberefrom  upon  presenta- 
tion. Defendant  had  no  Imowledge  of  the  disposition  of  stools  by  Xomea,  or 
how  the  account  was  made  good  upon  which  the  dieck  was  drawn.  At  the- 
time  of  this  transactloD  Tomes  was  largely  Indebted  to  plaintiff  for  moneys 
misappropriated  by  blm,  exceeding  very  largely  the  proceeds  of  his  note. 
Subsequently  Tomes  absconded,  and  plaintiff,  learning  of  tiie  check  and  its 
payment,  demanded  the  return  of  the  money.  ^Is  being  refused,  it  brought 
this  action  to  recoTW  the  amount  tbereot.  At  the  close  of  the  proof,  the  court 
directed  a  TO'dlct  tor  plaintiff  for  the  sum  renwesented  by  the  clieck»  with  In- 
tact. 

Simon  FleiBchman,  for  plaintiff 
N.  W.  Ifortoa,  for  defendant. 

HATCH,  J.  The  transaction  between  Tomes  and  defendant  waft 
an  individaal  transaction,  entirely  independent  of  any  business  car- 
ried on  by  plaintiff,  or  of  any  matter  which  Tomes,  as  general  man- 
ager, was  authorized  to  do  for  it  Of  this  fact  defendant  was  ad- 
Tised,  or  could  have  been  so  advised,  if  it  had  made  inqniiy.  Mak- 
ing no  inqniry,  it  stood  chargeable  with  all  the  knowledge  it  would 
have  obtained  had  it  done  so.  When  it  took  the  check  it  knew 
that  it  was  not  Tomes'  check,  but  the  check  of  plaintiff,  for  it  bo 
read.  Consequently,  it  took  it  at  its  peril,  and  became  liaMe  to 
plaintiff  therefor  for  its  proceeds.  Gerard  t.  McCormick,  130  K 
Y.  261,  29  N.  E.  116.  Defendant  does  not  contend  against  this  re- 
sult; but  it  claims  that  as  Tomes,  by  means  of  its  property,  raised 
the  money  to  meet  the  check,  and  placed  It  in  plaintiff's  account, 
it  has  suffered  nothing  by  Tomes'  act,  save  a  small  sum  represented 
by  the  discount,  which  defendant  offers  to  pay;  and  that,  as  the 
transaction  can  be  definitely  and  accurately  traced,  and  the  equi- 
ties of  the  parties  perfectly  adjusted,  no  reccyrery  should  be  had 
beyond  the  difference  In  the  deposit  and  the  amount  of  the  check. 
As  before  observed,  the  transaction  with  Tomes  was  with  him  as 
an  individnal.  Defendant  sold  him  the  stock,  and  with  full  knowl- 
edge took  plaintiff's  check  in  payment  therefor.  As  to  the  plaintiff 
or  any  other  person,  Tomes  could  seU  and  convey  good  title  to 
the  stock,  which  defendant  could  not  question.  When  Tomes  took 
the  stock  to  the  bank,  and  gave  his  note,  that  was  his  individual 
transaction  with  the  bank,  and  was  so  understood  by  both  parties 
to  it.  Tomes  might  do  with  that  mon^  many  things.  He  could 
purchase  other  property  with  it,  he  could  pay  tiie  check  of  plaintiff 
with  it,  or  he  could  pay  any  pre-existing  debt,  and  defendant  could 
not  complain,  nor  could  It  follow  that  money,  although  able  to  trace 
the  transaction.  At  this  time  Tomes  was  largely  Indebted  to  plain- 
tiff, and  it  was  competent  for  him  to  pay  that  indebtedness.  Had 
he  sent  the  money  by  express  or  otherwise  to  plaintiff's  head  oiHce, 
there  can  be  no  doubt  but  that  plaintiff  would  have  obtained  good 
title  thereto,  and  could  have  applied  it  upon  his  existing  indebted- 
ness. It  paid  to  them  at  any  other  place  or  manner,  a  like  result 
would  be  reached.  When  i^aced  in  plaintifTs  account,  it  became 
impressed  with  a  trust  in  plaintiffs  favor,  and  was  payment  to  it 
as  fuUy  and  completely  as  though  the  money  had  been  handed  to 
plaintiff's  president    The  title  then  passed  to  plaintiff,  and  it 
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could  not  be  divested  of  it  except  throagh  some  one  of  its  author- 
ized channels.  Neither  the  bai^  nor  any  other  person  conld  take 
it,  although,  before  drawn  out,  all  the  facts  were  known.  It  was 
applied  in  payment  of  the  chedk,  bnt  this  check  represented  the  in- 
dividual debt  of  Tomes,  and  consequently  it  was  a  misappropria- 
tion of  plaintiff's  moneys  to  apply  them  thereon.  It  Is  believed 
that  the  authorities  support  the  views  here  expressed.  In  Justh 
V.  Bank,  56  N.  Y.  484,  it  was  said: 

"In  the  absence  of  trust  or  agency,  I  take  the  rule  to  be  that  It  Is  only  to  the 
extent  ot  the  Interest  remaining  in  the  piu*ty  committing  the  fraud  that  money 
can  be  followed  as  against  an  Innocent  party  having  a  lawfnl  title  founded 
u[>on  consideration;  and  that.  If  It  has  t>een  paid  in  the  ordinary  course  of  bus- 
iness, either  upon  a  new  consideration  or  for  an  existing  debt,  the  right  of 
the  party  to  follow  the  mon^  is  gone." 

In  the  present  case  there  waa  no  trust  or  agency.  As  we  have 
seen,  Tomes  did  not  assume  to  represent  plaintiff  in  any  one  of 
the  transactions  or  in  any  matter  ot  detafl  connected  therewith, 
and  each  perwrn  who  dealt  with  him  had  knowledge  of  such  fact. 
When  the  money  went  into  plaintiff's  account,  it  became  instantly 
the  plaintiffs  money.  Tomes  had  no  interest  therein,  and  it  was 
onty  bis  interest  that  defendant  could  reach.  Stephens  v.  Board, 
79  N.  Y.  183;  Van  Alen  v.  Bank,  52  N.  Y.  1;  Gerard  v.  McCor- 
mick  (Com.  H.  N.  Y.)  8  N.  Y.  Supp.  860.  The  rule  here  laid  down 
in  no  wise  conflicts  with  the  law,  long  established,  that  a  defrauded 
Tttidor  of  goods  may  pnraue  and  retake  the  goods  as  againat  every 
person  except  a  bona  flde  purchase  parting  with,  present  value 
Such  are  the  cases  relied  on  by  defendant  They  are  without  ap- 
plication, for  the  reason  that  the  property  sold  in  the  present  case 

not  the  subject  of  pursuit.  That  was  pledged  by  Tomes,  and 
disposed  of  by  the  bank,  and  he  received  the  money  on  his  note, 
and  paid  a  debt  he  owed,  and  the  creditor  received  it  with  no  no- 
tice of  its  source  or  of  the  fraud  practiced  by  Tomes.  Tl^  distiuc- 
tlon  is  very  clearly  pointed  out  in  Stephens  v.  Board,  79  N.  T.  183. 

Kor  do  Z  think  defendant  has  an  equitable  defense.  "When  it 
parted  with  its  property  it  had  foU  notice  of  the  character  of  the 
transaction.  It  chose  to  receive  ^ainttfTa  check,  and  thereby  in- 
vested Tomes  with  control  and  dominion  over  the  property.  It 
was  not  influenced  in  anything  it  did  by  what  Tomes  subsequently 
did  with  the  property,  for  of  that  disposition  it  had  no  notice  until 
some  time  subsequent  to  the  payment  of  the  check.  There  was, 
therefore,  nothing  in  the  whole  transaction  which  influenced  its 
action.  It  was  simply  a  sale  ot  stock,  for  whidi  it  took  plaintifTs 
check  for.TMnes*  debt,  and  it  elected  to  do  so  with  complete  knowl- 
edge of  its  character.  The  case,  therefbve^  lades  any  equitable  fea- 
tures available  to  defendant  The  result  is  that  the  mon^  which 
paid  this  check  was  plaintiff's  money,  for  which  it  is  entitled  to 
judgment  The  motion  for  a  new  trial  is  denied,  and  judgment  te 
ordered  for  plaintiff  on  the  verdiot,  with  costs. 
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WrLi-8 — Rbtdbal  to  Admit  to  Probate — Eppeot  ab  to  Dbvibeb. 

Under  Code  CIt.  Ptoc.  2627,  .providing  that  probate  of  a  wDl  of  real 
property  estnbllsbes  presumptivelr  only  all  the  matters  determined  by 
tbe  Eiurrogate.  a  decree  tbat  such  a  will  was  procured  by  fraud  and  tudue 
Influence  Is  not  cooduslTe  on  tbe  devisee. 

Action  by  Bose  Gorley,  aa  one  of  tbe  hein  at  law  of  Patrick  Tre- 
nor,  deceased,  agalnBt  James  McEmeel  and  others,  for  partition. 
Fiaintiif  also  aske  to  procure  an  adjudication  declaring  null  and 
▼oid  a  devise  claimed  by  one  Annie  E.  Stover  under  an  idleged  will. 

Robert  Sewell  and  Edward  F.  Dwight,  for  plaintiff. 

Boardznan  &  Boardman  and  Charlea  J.  Patterson,  for  defendants. 

KELLOGG,  J.  The  instrument  purporting  to  be  the  last  win 
of  Patrick  T.  Trenor  was,  on  petition  of  the  executors  named 
tberein,  presented  to  the  surrogate  of  the  city  and  county  of  New 
York  in  April,  1888.  All  the  parties  claiming  as  legatees  or  devi- 
sees under  the  will,  and  all  the  heirs  at  law  of  ihs  deceased  Trenor, 
appeared  In  that  court;  and  each,  represented  by  able  counsel, 
took  part  in  the  contest  there  over  the  probate  of  the  will,  as  a 
wfll  real  and  personal  property.  The  contmt  was  long  contin- 
ued and  vigorous,  as  appears  "by  the  papera  offered  in  evidence. 
The  will,  among  other  grounds,  was  claimed  by  the  contestants — 
the  heirs  at  law  and  the  attorney  general  of  the  state — ^to  have 
been  procured  by  fraud  and  undue  influence;  and  it  was  decided 
by  the  surrogate,  who  made  his  decree  in  October,  1889,  "that  the 
execution  thereof  [the  will]  by  him  [Trenor]  was  procured  by  fraud, 
ud  while  he  was  under  restraint  and  undue  influence,  and  that  the 
said  instrument  was  null  and  void,  as  for  the  last  will  and  testa- 
ment of  Patrick  Trenor."  The  decree  of  the  surrogate  has  not 
been  reversed  on  appeal,  or  revoked  by  the  surrogate. 

The  plaintiff  in  this  partition  suit  contends  that  the  decree  is 
conclusive  upon  the  devisees  as  to  all  matters  determined  by  the 
surrogate.  The  defendant  Annie  Stover,  devisee  in  the  will  of 
this  property  sought  to  be  partitioned,  and  in  possession,  claims 
the  right  to  make  proof  here  of  the  will,  notwithstanding  the  decree 
of  the  sTirrogat&  If  this  was  a  new  question,  it  might  be  regarded 
as  a  serious  one,  and  one  surrounded  with  doubts  not  easily  and 
satisfactorily  solTed.  l^ere  is  no  doubt  but  the  surrogate  had 
jurisdiction  of  the  subject-matter  and  of  all  the  parties,  and  had 
power  to  make  just  the  decree  he  did  make.  Under  the  well-under- 
stood general  law  as  to  the  effect  to  be  given  to  decrees  or  judg- 
ments, this  decree  ought  to  be  conclusive.  It  is  conclusive,  as  ^ 
agree,  so  far  as  the  will  relates  to  personal  property  or  the  right 
to  administer  conferred  by  the  wilL  But  the  statutes  sometimes. 
In  terms,  and  tlie  courts  always,  by  construction,  have,  from  the  be- 
ginning, kept  np  a  distinction  between  the  real  and  personal  in 
the  same  instroment,  and  a  corresponding  distinction  as  to  the 
v.28M.Y.B.no.8~60 
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effect  to  be  given  to  a  decree  of  a  surrogate  touching  a  testator's 
nnsoundneas  of  mind,  fraud  practiced  in  procuring  the  will,  and  all 
other  matters  relating  to  the  validity  of  the  instroment  These 
questions  the  surrogate  may  pass  upon,— must  pass  npon.  His 
decision  is  potent  and  conclnsive  as  to  all  the  testator's  personal 
property,  be  it  much  or  littl^  but  as  to  the  realty  the  decree  deter^ 
miu6B  nothing.  The  absurd  results  of  finding  by  one  court  a  tes- 
tator to  be  of  sound  mind,  and  so  disposing  of  his  money,  bonds, 
and  chattels  as  he  directs,  and  then  finding,  by  another  court  of 
competent  jurisdiction,  the  testator  to  be  of  unsound  mind,  and  so 
turning  over  his  houses  and  lands  to  the  same  persons  for  whom 
the  testator  may  have  already  provided  with  his  personal  estate 
may  be  critidsed  as  reflecting  no  great  credit  npon  the  authors  ot 
OUT  system  touching  the  probate  of  wills;  but  the  power  of  correc- 
tion does  not  seem  to  be  vested  in  the  courts.  The  state  inherited 
from  the  colonial  laws  the  practice  existing  in  the  prerogative 
court — the  governor  of  the  colony  and  his  delegate — of  forcing  wills 
of  personal  property  to  be  first  probated  before  they  could  be  offered 
in  court  as  evidence,  and,  following  the  colonial  law,  made  the  pro- 
bate and  denial  of  probate  conclusive  upon  all  parties.  As  early  as 
the  act  of  April,  1786,  the  legislature  also  provided,  tonching  wills 
of  real  estate: 

"That  where  real  estate  shall  be  devised  by  wlU,"  etc,  "the  executors  or  other 
persons  Interested  may  cause  the  will  to  be  brought  before  the  court  of  com- 
mon pleas  of  the  coun^  where  the  lands  lie,  and  the  court  shall  cause  the  wit- 
nesses to  be  examined  In  open  court;  and  if  it  shall  appear  that  tiie  will  was 
duly  executed  and  the  testator  of  sound  mind,"  etc.,  "the  court  shall  direct  the 
will  and  proof  to  be  recorded.  But  the  court  shall  not  proceed  to  examine 
witnesses,"  eta.,  "until  notice  shall  be  given  to  the  heirs,  or  if  not  to  be  found 
within  the  state,  fixed  up  at  the  last  place  of  abode  of  such  testator  at  least 
fifteen  days  before  such  examination.  •  •  *  Hie  record  of  wills  so  proved 
and  recorded  shall  be  as  good  and  effectual  In  all  cases  as  the  original  wfUa 
would  be  if  produced  and  proved." 

Justice  K«it  held  in  Jackson  v.  Bomsey,  3  Johns.  Cas.  55^  as  to 
this  law: 

"That  It  never  Intended  that  the  proof  so  taken  should  be  conclusive  upon  the 
heir.  •  •  •  Nor  does  tbore  seem  to  be  any  ground  for  the  sii^esUon  that 
the  statute  had  an  eye  to  this  mode  of  proof  as  a  substitute  for  the  mode  of 
establishing  a  will  bx  chanceiy;  for  If  a  question  of  fraud  In  obtaining  the  wtU 
or  on  the  sanity  of  the  testator  arises  In  that  conr^  it  Is  never  tried  there,  but 
an  Issue  of  law  Is  uniformly  directed." 

No  material  change  was  made  in  the  law,  or  in  the  constractioii 
given  to  it  by  the  courts,  down  to  the  adoption  of  the  Bevised  Stat- 
utes in  1837. 

In  Bogardus  v.  Clark,  4  Paige,  626  (decided  in  1834),  the  dian- 
oellor  says: 

"In  this  case,  however,  even  If  it  had  appeared  from  the  bill  and  answer 
that  the  parties  to  the  presoit  controversy  were  all  actual  parties  to  the  litiga- 
tion before  the  surrogate  and  upon  the  appeal,  the  decision  of  the  chancellor, 
acting  as  an  appellate  court  of  probate,  a^nst  the  comiwtency  of  the  decedent 
to  make  a  valid  will  of  personal  estate,  would  not  have  been  conduslve  evi- 
dence in  this  suit  of  the  invalidity  of  the  devise  of  tlie  real  estate  to  Mrs. 
Sawyer,  although  such  devise  was  contained  in  the  same  will  which  was  tten 
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iD  coDtroTersy  as  a  will  of  p^Bonal  property.  •  •  •  The  probate  courts 
having  the  excluslTe  jurisdiction  and  right  to  decide  as  to  the  validity  of  a 
will  of  povonal  estate,  but  having  no  authority  whatever  to  determine  the 
right  as  to  the  real  estate  claimed  under  Ihe  will»  or  to  decide  any  question 
which  can  have  the  effect  to  deprive  the  h^  at  law  or  the  devisee  of  his  com- 
mon-law right  of  trial  by  jury,  so  far  aa  concons  the  devise  of  real  estate, 
without  talking  up  time  to  inquire  more  particularly  into  the  reasons  for  this 
seeming  exception  to  a  general  rule,  it  Is  sufficient  to  say  that  the  law  appears 
to  be  well  settled  that  the  sentence  of  a  surrogate,  or  of  a  higher  court  hav- 
ing power  to  review  his  decision,  in  relation  to  the  competency  of  the  testator 
to  make  a  will  of  personal  property.  Is  not  conclusive  upon  the  parties  to  ibsX 
litigation  In  a  subsequent  suit  as  to  the  validity  of  a  devise  of  real  estate  con- 
tained In  the  same  wllL" 

That,  before  the  Bevised  Statntea,  it  was  not  necesBary  to  es- 
tablish, probate,  or  record  a  will  of  real  estate,  b^ore  the  will 
could  be  offered  in  evidence  in  an  action  at  law,  is  abundantly 
shown  by  reference  to  Jackson  v.  Blanshan,  3  Johns.  291,  292; 
Jackson  v.  Le  Grange,  19  Johns.  386;  Jackson  v.  Laquere,  6  Cow. 
221;  Jackson  v.  Vickory,  1  Wend.  *07;  Jackson  v.  Ghristman,  4 
Wend.  277,  278;  Bogardus  t.  Clark,  4  Paige,  623.  The  original  will 
might  be  ofFered  and  proved  upon  trial,  though  never  probated  or 
recorded;  and  wh^  the  will  was  old,  and  the  party  clainiing  under 
It  vrsM  in  possesEdon,  it  stood  upon  a  footing  with  ancient  deeds, 
and  was  received  In  evidence  without  proof.  The  Bevised  Statutes 
jROvided  (section  29) : 

"The  probate  of  any  will  of  personal  property  taken  by  a  surrogate  hav- 
ing jurisdiction,  shall  be  conclusive  evidence  of  the  valldl^  of  such  will  until 
such  probate  be  reversed  on  appeal  or  revoked  by  the  surrogate  as  herein  di- 
rected, or  the  will  be  declared  void  by  a  competent  tribunal" 

•  After  providing  for  probate  of  wills  of  real  estate  before  a  surro- 
gate, section  15  says: 

"Bvery  wlU  so  proved  shall  have  a  certlflcate  of  audi  proof  endcursed  Uierem, 
signed  by  the  surrogate  and  attested  by  Us  seal  of  office,  and  may  be  read  in 
evidence  without  farther  proof  thereof.  The  record  of  such  will  made  as 
aforesaid  and  the  ezempliflcation.  of  such  record  by  the  surrogate  In  whose 
custody  the  same  may  be  shall  be  received  In  evidence,  and  shall  be  as  ^ect- 
nal  in  all  cases  as  the  <»-lglnal  will  would  be  if  produced  and  proved,  and  may 
In  like  manner  be  refuted  by  contrary  proof." 

The  law  so  remained,  without  material  change,  until  the  adoption 
of  the  present  Code.  It  is  unnecessaiy  to  say  that  the  courts  have 
in  all  cases  construed  these  provisions  as  to  wills  of  real  estate  to 
mean  that  such  a  will,  so  probated,  determined  nothing,  but  simply 
reHeved  the  claimant  under  the  will  of  the  necessity  of  making 
proof  of  the  will,  when  offered  in  evidence  in  an  action  at  law.  It 
became,  "by  such  probate,  presumptively  established  as  the  will  of 
the  testator.  The  proof  had  once  been  made  in  the  surrogate  court, 
which  was  to  be  accepted  as  'a  substitute  for  the  proof  required  in 
an  action  at  law,  where  an  unprobated  will  Was  oifered  in  evidence. 
In  other  words,  the  courts  give  to  the  probate  by  the  surrogate  of 
a  will  of  realty  precisely  the  same  force  that  is  given  to  the  certifi- 
cate of  acknowledgment  by  a  competent  officer  which  is  attached 
to  a  deed.  While  tiie  statute  law  does  not  say,  in  words,  what  effect 
shall  be  giron  to  a  decree  of  a  surrogate  denying  probate  for  aaiy 
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cause  whatever,  still  the  courts  have  uniformly  held  that  the  law 
was  not  enacted  to  protect  the  interest  of  the  heir  at  law  alone, 
and  have  held  that  the  devisee  under  the  will  is  not  concluded  by 
such  a  decree;  and  such  denial  in  fact  determines  nothing  against 
the  devisee,  and  nothing  in  favor  of  the  heir  at  law.  In  Harris  r. 
Harris,  26  N.  Y.  433,  437,  Wright,  J.,  says: 

"Nor  can  It  be  claimed  that  the  probate  of  a  will,  not  lost  or  deatn^ed,  in  a 
■arrogate  court,  or  one  lost  or  destroyed  In  the  sapreme  court,  under  ttie  provl* 
sl<ma  ot  the  Revised  Statates.  la  In  either  case  condtulve  as  to  real  estate. 
It  Is  cMdiislve  as  to  powmal,  but  prima  facie  miSj  as  to  real;  and  a  fidlore 
to  have  a  will  probated  eUher  In  the  surrogate's  court  <^  supreme  court  does 
not  prevent  those  claiming  under  It  from  setting  up  and  establishing  their  title, 
b7  comnMm-law  evidence,  in  an  action  in  any  eonrt,  either  of  law  or  equity, 
where  the  title  to  the  real  estate  thoreby  devised  may  be  Invcdved.** 

An  action  had  been  once  brought  by  the  devisees,  in  the  supreme 
court,  to  establish  the  will  as  a  lost  or  destroyed  will,  and  judg- 
ment had  been  rendered  in  that  action,  after  a  contest  by  the  heirs 
at  law,  against  the  will.  This  jn^^ent,  in  the  case  above  cited, 
was  held  to  determine  nothing  against  the  devisees. 

We  next  come  to  the  provisi<nia  of  the  pres»it  Oode^  Bectton 
2626,  relating  to  wills  of  personal  property,  reads  as  fdlows: 

"A  decree  admitting  to  probate  a  wlD  of  personal  pn^aly,  made  as  pre- 
scribed in  this  article,  Is  condnstve  as  an  adjudtcatlon  open  all  qaesthma  de* 

termined  by  the  surrogate  pursuant  to  this  article,"  eta 

Section  2627  reads  as  foUows: 

*'A  decree  admitting  to  probate  a  will  of  real  property  made  ns  in-escribed 
in  this  article  establishes  presumptively  only  all  the  matters  determined  by  the 
surroirate  pursuant  to  this  article,  as  against  a  party  who  was  duly  cited  at 
has  offered  a  person  claiming  from,  through  or  under  him,"  etc. 

While  the  language  here  is  different  from  that  used  in  the  Beviaed 
Statutes,  the  meaning  is  clearly  the  same,  and  exprrasea  jnat  the 
construction  placed  by  the  courts  upon  tike  provisions  of  the  Re- 
vised Statutes. 

In  Be  Oouraud,  95  N.  Y.  256,  258,  Earl,  J.,  says: 

"But  It  was  the  design  of  the  stntnte,  by  a  general  rule,  to  give  parties  a 
full  and  ample  opportunity  to  resist  the  probate  of  &  will  disposing  of  all  of 
the  testator's  property.  The  opportunity  for  litlfration  as  to  the  prohotf  of  a 
will  of  real  estate  is  still  greater  under  section  16,  Rev.  St  The  probate  of  such  a 
will  Is  never  condosire;  and,  whatever  title  to  real  estate  In  attempted  to  be 
made  under  it.  Its  validity  may  be  resisted  on  precisely  the  same  grounds  that 
were  litigated  when  It  was  admitted  to  probate,  or  upon  any  other  grounds.  The- 
[mbate  of  a  wUl  of  real  estate  is  not  res  adjndlcata  against  anybody.  •  •  • 
All  the  provisions  to  wliicb  we  Imve  referred  have  been  sabetantlally  re-en- 
acted in  the  Code.  Sections  2626  and  2621  give  Bubstantially  the  same  effect 
to  the  probate  of  wills  of  real  and  personal  property  as  was  provided  In  the 
Revised  Statutes.** 

That  it  was  the  intention  of  the  cddiflers  to  make  no  change  in 
this  respect,  if  not  entirely  clear  from  the  new  language  used  by 
them,  becomes  clear  by  reference  to  their  notes  upon  revision. 

It  only  remains  to  determine  whether  the  decree  of  the  surrogate, 
and  papers  connected  therewith,  offered  in  eridence  by  the  coun- 
sel for  plaintiff,  are  admissible  to  establish  prima  facie  the  in- 
validity ^  the  will,  or  are  admiMible  for  any  other  pnrpo8&  As, 
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under  the  atipolatioii,  the  questioDS  touching  the  raliditj  of  the 
will  must  be  tried  before  a  jury,  with  or  without  preciBe  qneations 
being  framed  before  trial,  this  question  is  hardly  pertinent  here, 
since  it  does  not  bear  upon  any  other  issue  in  the  case.  I  think 
it  ^uld  be  left  to  the  decision  of  the  court,  when  that  issue  shall 
be  tried.  The  Code  provides  that  a  "decree  admitting  to  probate 
a  will  of  real  property"  is  presumptive  evidence  of  all  matters  de- 
termined by  the  surrogate,  but  is  silent  as  to  the  effect  of  a  decree 
refusing  probate.  The  same  language  is  used,  however,  relating 
to  wills  of  personal  property;  and  here,  too,  the  Code  is  silent  as 
to  the  effect  of  a  decree  refnsing  probate.  It  would,  I  think,  in 
the  case  of  a  decree  refusing  probate  of  a  will  of  personal  property, 
hardly  be  contended  that  this  had  not  the  same  force  given  by  the 
Code  to  a  decree  admitting  the  will  to  probate.  Section  2625  pro- 
Tides,  as  to  both  wins  of  personal  and  of  real  property,  that,  where 
the  surrogate  decides  "against  the  snfftciency  of  the  proof  or  against 
the  validity  of  the  will,"  he  shall  make  a  decree  accordingly,  and, 
if  required,  must  state  the  grounds  of  his  decision.  The  object 
of  providing  for  a  decree  in  such  cases,  and  the  effect  of  such  a  de- 
cree, is  not  clear,  unless  it  is  to  be  regarded  as  res  adjudicata  as  to 
wills  of  personal  property,  and  as  to  the  right  to  administer  the 
personal  estate;  and  as  to  wills  of  real  estate  I  think,  snch  a  decree 
must  at  least  be  regarded  as  res  ad^ndicata  as  to  the  right  to  have 
it  probated  at  ull.  Whether  it  may  be  further  regarded  as  prima 
facie  evidence  of  the  invalidity  of  the  will,  I  do  not  decide.  What 
may  be  the  rights  of  Fitzgerald,  and  how  such  rights,  if  any,  in 
equity,  he  has,  should  be  protected  by  the  final  decree,  I  do  not 
determine,  since  it  is  provided  by  the  stipulation,  or  in  open  court, 
that,  in  case  any  question  shall  be  submitted  to  the  jury,  further 
proof  might  be  offered  bj  the  plaintiff  touching  the  Fitzgerald 
claim.  The  question  of  the  yalidity  or  invalidity  of  the  will  of 
Patrick  Trenor  must  go  to  a  fnry.  It  a  Jury  shall  find  that  the 
will  is,  for  any  cause,  Invalid,  then  Hie  r^  estate  in  controven^ 
falls  to  the  hdrs  at  law,  subject  only  to  such  lien  or  title  of  Fitz- 
gerald as  may  be  hereafter  determined  by  the  court  before  which 
the  remaining  evidence  is  taken.  If  the  jury  shall  find  the  will 
Talid,  and  to  be  the  will  of  Patrick  Trenor,  then  this  action  fails. 


AYRES  V.  DELAWARE.  L.  ft  W.  B.  OO. 

(Supreme  Gonrt,  General  Tom.  Fonrtli  Department  Mar  IS.  1894.) 

OAmaiKHa— Injury  to  Pabsbkobr — NKOLiaEKCK  or  Fostai.  Ci.krk. 

When  a  passenger  Is  injured  talllns  over  a  mall  \mg  thrown  by  m 
postal  clerk  <m  the  platftMin  tai  the  wa7  At  paasengers  entering  the  car, 
the  railroad  company  is  not  UaUe,  unless  the  mail  ba«  had  been  so  thrown 
on  other  oocaalona  before  the  aeddent,  and  ttie  fact  was  known  to  tiie 
coDductw  of  the  train. 

'Appeal  from  circuit  court,  On^da  county. 
Action  by  Emma  F.  M.  Ayres  against  the  Delaware,  Lackawanna 
Jk  Western  BaQrood  Compoxiy  to  reeorer  damages  for  personal 
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injuries.   From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff 
for  f 19,000,  and  from  an  order  denying  a  motion  for  a  new  trial  on 
the  minutee,  d^endant  api>eal6.  Reversed. 
Argued  before  HASDIN,  P.     and  MABTIK  and  IfEBWIN,  JJ. 

William  Eeman,  for  appellant 
Adelbert  E.  Carroll,  for  respondent 

MEBWDT,  J.  This  action  is  brought  to  recover  damages  sus- 
tained, as  the  plaintiff  claims,  by  reason  of  the  neg^gence  of  the 
defendant  On  the  24th  day  of  October,  1891,  the  plaintiff  was  at 
the  station  of  defendant  at  North  Brookfi^d  for  the  purpose  of  tak* 
ing  the  train  to  TJtica  that  was  due  at  North  Brookfleld  from  the 
south  at  33  minutes  past  5  in  the  afternoon.  The  train  was  about 
half  an  hour  late.  After  purchasing  a  ticket,  she  remained  in  the 
waiting  room  until  the  arrival  of  the  train ;  and  it  was  then,  aa  the 
plaintiff  daims,  quite  dark.  As  the  train  stopped,  the  plaintiff,  in 
order  to  reach  the  passenger  car,  passed  from  the  door  of  the  waiting 
room  southerly  along  the  platform,  and  whUe  doing  so  stumbled, 
and  fell  over  a  mall  bag  that  had  been  thrown  onto  the  platform  bj 
the  postal  derk  in  the  mail  car  as  the  train  came  along,  and  before 
it  stopped.  The  mail  bag  was  about  30  feet  southerly  from  the 
waiting-room  door.  The  plaintiff  is  a  physician,  and  in  the  fall  she 
received  injuries  which,  as  the  evidence  upon  her  part  tends  to  show, 
were  of  a  very  serious  character.  She  daims  that  the  fall  and  the 
consequent  injury  were  attributable  to  the  negligence  of  the  de- 
fendant, in  that  the  platform  was  not  snffidently  Ughted,  and  that 
the  defendant  should  have  prevented  the  throwing  of  the  mail  bag 
onto  the  platform  in  the  way  of  passengers  wha  were  about  getting 
onto  the  train.  There  was  evidence  upon  the  part  of  the  plaintiff 
tending  to  show  that  upon  some  prior  occasions  the  mail  bag  had 
been  thrown  in  about  the  same  locality,  and  the  court  charged  that, 
if  the  conductor  of  the  train  knew  of  such  prior  deposit,  then  the  de- 
fendant was  liable  for  the  act  of  the  mail  derk  on  the  occasion  in 
question.  The  question  whether  the  platform  was  auiBciently  light- 
ed to  enable  the  plaintiff,  in  the  »ercise  of  reasonable  care,  to 
have  seen  and  avoided  the  obstacle,  was  sharply  litigated,  and  upon 
the  evidence  it  was  a  question  of  fact  for  the  jury.  The  ooort^  in 
effect,  chained  the  jury  that,  if  the  defendant  was  negligent  hi  this 
regard,  the  plaintiff  was  entitled  to  recover,  nnless  there  was  con- 
tributory negligence  on  her  part 

The  counsel  for  the  defendant  asked  the  court  to  charge  tiiat,  if 
the  jury  believed  that  the  platform  was  lighted  sufiQciently  for  the 
purposes  of  the  passengers  getting  on  and  off  the  cars  with  safety 
if  the  mail  bag  had  not  been  thrown  ther^  and  that  this  was  the 
first  time  the  mail  bag  had  been  thrown  off  there,  the  defendant  ia 
not  liable.  The  court  refused  to  so  charge,  and  the  defendant  dnlj 
excepted.  It  is  now  daimed  "Qiat  this  exception  is  a  good  one. 
In  Carpenter  v.  Railroad  Co.,  97  N.  Y.  494,  It  was  sought  to  chaise 
the  defendant  with  the  consequences  of  the  act  of  a  postal  derk 
in  throwing  a  mail  bag  from  the  postal  car  onto  the  platform,  and 
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it  was  held  that  scienter  was  the  gist  of  the  action ;  that  the  injury 
must  be  one  which,  in  view  of  all  the  circumstances,  might  have  been 
reasonably  anticipated.  It  was  said  that  the  mere  act  of  the  postal 
derk  in  throwing  oft  the  mail  bag  at  that  place  without  the  pre- 
Tions  knowledge  of  the  defendant  of  his  intention  to  do  so  vas  not 
n^igence  on  the  part  of  the  defendant.  A  similar  view  was  taken 
in  Muster  t.  Bailway  Co.,  61  Wis.  325,  21  N.  W.  223.  See,  also. 
Snow  V.  Railroad  Co.,  136  Mass.  552.  Under  the  rule  of  the  Carpen- 
ter Case,  the  request  was  proper,  and  should  have  been  charged, 
provided  the  evidence  warranted  it,  and  it  was  material.  The 
plaintiff  claims  that  the  uncontradicted  evidence  shows  that  the 
mail  bag  had  been  thrown  there  previous  to  the  accident  The 
usual  course  of  passengers  in  getting  onto  the  train  was  south  from 
the  station  door  to  the  passenger  car,  and  the  point  was  whether 
the  mail  bag  was  ever  thrown  off  south  of  the  station  door.  Two 
witnesses  testified  upon  this  subject  on  the  part  of  the  plaintiff. 
One  testified  that  he  had  been  at  that  train  nearly  every  week  for 
two  years;  had  seen  the  mail  bag  thrown  off  south  of  the  entrance 
prior  to  the  night  in  question,  and  within  two  years  quite  often; 
"not  every  time  I  have  been  along  there,  but  more  or  less  it  has  been 
thrown  off  there;  probably  thrown  off  there  twenty  times  within  the 
two  years  at  least  calculation;  it  was  thrown  off  from  twelve  to 
fifteen  feet  south  of  the  w^ting  room,  on  the  platform, — maybe 
twenty  feet  sometimes;  it  varied  according  to  where  the  train 
stopped;"  that  he  took  no  pains  to  keep  track  in  his  mind  of  the 
number  of  times  it  went  off  at  any  particular  place.  The  other  wi>^ 
ness  for  the  plaintiff  testified  that  before  the  date  in  question  he  had 
seen  the  mail  bag  thrown  out  onto  the  platform  at  different  places ; 
had  seen  it  thrown  out  as  far  south  as  30  feet  from  the  waiting-room 
door;  ronld  not  state  how  frequently  he  had  seen  it  thrown  off  south 
of  that  door;  had  seen  it  thrown  off  there  a  great  many  times;  could 
not  fix  any  particular  occasion  or  date.  On  the  part  of  the  d^end- 
ant  there  was  evidence  that  the  train  always  stopped  far  enough 
north  to  place  the  door  ot  the  mail  car  north  of  the  waiting-room 
door.  The  conductor  of  the  train  testified  that  the  mail  bag  was 
never,  to  his  knowledge,  before  this  occasion,  thrown  off  south  of 
the  stetion  waiting  room.  He  also  said  that,  as  a  general  thing,  he 
never  paid  any  attention  to  where  the  mail  was  thrown  off.  One  of 
the  tr^nmen  gave  similar  eridencef  and  also  testified  that  the  train- 
men have  nothing  to  do  with  the  mall  compartment  or  the  mail. 
The  station  agent  testified  that  he  never  saw  the  mail  bag  thrown 
off  south  of  the  waiting-room  door  on  any  occasion  when  the  train 
stopped  at  that  station.  Mr.  Bryant,  whose  business  it  had  been 
for  two  years  and  upwards  before  this  accident  to  carry  the  mail 
to  and  from  the  station,  testified  that  during  this  time  he  had  de- 
livered the  mail  at  the  mail  car,  and  received  mall  from  it;  that 
prior  to  this  night  he  received  the  mail  off  the  car  standing  north  of 
the  entrance  to  the  station;  that  prior  to  this  night  he  never  saw 
the  bag  ttirown  <^  this  train  at  a  point  south  of  the  waiting  room, 
and  tluit  this  was  the  first  occasion  he  knew  of  Its  being  thrown 
there.  It  was  the  business  of  Mr.  Bryant  to  be  at  the  station,  and 
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look  after  the  mail  bag,  and  he  had  the  means  of  knowing  whetiier 
it  iraa  left  Bouth  of  the  station  door.  In  view  of  his  evidence,  it 
should  not  be  said  that,  npon  the  uncontradicted  evidence  the  maJl 
bag  had  been  preTiously  thrown  ofE  in  the  way  of  passengers.  It  was 
a  question  of  fact  for  the  jury  to  pass  npon.  The  request  was  ma- 
terial, for  the  court  had,  in  substance,  prerionsly  charged  that  the 
jury  might  predicate  actionable  negligence  upon  th.e  failare  of  de- 
fendant to  sufBciently  light  the  depot  to  enable  the  plaintiff  to  avoid 
the  obstacle,  without  reference  to  the  circumstance  whether  or  not 
an  obstacle  of  that  kind  had  ever  been  there  before.  The  request 
was  material  in  order  to  obtain  the  benefit  of  the  doctrine  laid  down 
in  the  Carpenter  Case.  Upon  tiie  evidence  it  was  a  question  of  fact 
whether  the  mail  bag  had  ever  been  thrown  before  in  the  way  of 
passengers,  and,  if  so,  whether  the  defendant,  throngh  Its  proper 
agents,  knew  it,  or  in  the  exercise  of  reasonable  care  ought  to  have 
known  it  If  so,  the  duty  arose  to  use  reasonable  caution  to  pre- 
vent damage  from  the  danger.  Carpenter  Case,  97  N.  Y.  501.  In 
that  event  the  question  might  then  arise  whether  the  platform  was 
snflSciently  lighted  to  enable  the  plaintiff*  in  the  exercise  of  reason- 
able care,  to  see  and  avoid  the  danger.  We  are  of  the  opinion  that 
the  request  of  the  defendant  should  have  been  yielded  to,  and  that 
it  went  so  far  towards  the  merits  of  the  case,  as  it  was  finally  sub- 
mitted to  the  jury,  that  we  have  no  right  to  disregard  the  error. 
Many  other  questions  are  presented  on  behalf  of  the  defendant,  but 
it  is  not  important  now  to  consider  th^.  In  subsequent  stages  of 
the  case,  if  they  appear  at  all,  they  may  appear  in  different  light. 
Judgment  and  order  reversed  upon  the  exceptioni^  and  new  trial 
ordered,  with  costs  to  abide  the  event  All  concor. 


(Supreme  Oowt  Ooiaal  Tenn,  Fourtb  Department  May  IS.  18D4.) 

CfnTBIBDTOST  KbOLIOBNCB^AOB  OT  CHILD. 

Where  plaintiff  In  an  action  for  injuries  caused  1^  falltng  on  a  de- 
fective sidewalk  Is  a  young  cbtid,  her  age  ts  to  be  considered  by  the  Jury, 
in  connection  with  all  the  other  drcomstances.  In  pasiinK  on  tte  question 
of  contributory  negligence. 

Appeal  from  circuit  court  Onondaga  county. 

Action  by  Vletta  Brown,  an  infant  ^7  guardian  ad  litem,  against 
the  city  of  Syracuse,  for  personal  injuries.  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiff  for  f 96,  and  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes,  defendant  appeala. 
AiBrmed. 

Argued  before  HABDIN,  P.  J.,  and  UABXm  and  MEBWIN,  JJ. 

Charles  E.  Ide,  for  appellant 
M.  £.  Driscoll,  for  reapondakt 

MKBWIK,  J.  This  action  is  baaed  npon  negligence.  The  plain- 
tiff,  on  the  28th  November.  1891,  fell  upon  the  sidewalk  at  the  int^ 
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section  <tf  Oak  and  Henderson  fltreets  in  tlie  city  (rf  Syracuse,  and  the 
recorery  in  the  ease  is  for  the  damages  sustained  from  the  foil. 
H«iderson  street,  at  that  locality,  Is  comparatirely  level,  and  nms 
east  and  west.  Oak  street  runs  north  and  sonth,  and  as  one  comes 
north  there  is  a  steep  up  grade.  The  accident  was  at  the  south- 
east comer.  The  occupant  of  the  comer  lot  had,  in  the  month  of 
October  previous  to  the  accident,  built  a  new  sidewalk  on  Hender- 
son street,  upon  a  grade  fixed  by  the  city  engineer  of  the  defendant. 
This  sidewalk,  at  the  point  where  it  stopped  near  the  margin  of 
the  sidewalk  of  Oak  street,  was  about  a  foot  higher  than  the  walk 
on  Oak  street,  and  the  two  were  connected  by  a  slant  of  earth  about 
sixteen  inches  long.  The  plaintiff  was  then  between  eight  and 
nine  years  old.  ^e  came  up  on  the  east  side  of  Oak  street,  drawing 
a  small  sled.  When  she  arrived  at  the  comer  at  Henderson  street, 
she  turned,  and  in  the  effort  to  step  onto  the  new  sidewalk  there 
ahe  slipped  and  f^,  and  was  injured.  This  was  in  the  forenoon. 
It  had  been  snowing  some,  and  there  is  evidence  tending  to  show 
that  the  snow  melted,  so  that  it  was  muddy  at  the  comer.  There 
is  evidence  tending  to  show  that  the  sidewalk  at  the  corner,  or  the 
connection  between  the  two,  was  in  a  defective  or  dangerons  condi- 
tion, and  had  been  so  for  a  sufficient  length  of  time  to  chaige  the 
defendant  with  notice,  and  that  such  defective  condition  caused  or 
contributed  to  the  injury.  The  main  contention  of  the  defendant 
is  that  the  evidence  was  not  sufficient  to  justif^j'  the  submission  to 
the  jury  of  the  question  of  contributory  negligence.  The  plaintiff 
had  been  over  the  walk  before,  and  could  see  the  step  as  she  came 
to  it.  She  is  not  able  to  describe  particularly  how  she  came  to 
fall,  ex.eept  that  she  tried  to  step  up  onto  the  new  sidewalk,  and  her 
foot  slipped,  and  she  felL  The  stei^  as  she  says,  was  quite  a  biff 
one,  and  there  is  other  evidence  to  that  effect  Th«e  was  at  the 
side  a  slope  that  she  might  have  taken,  but  there  is  evidence  that 
that  was  muddy.  In  Bullock  v.  City  of  New  York,  99  N.  T.  654,  2 
K .  E.  1,  it  is  said  that  a  passenger  upon  a  street  has  a  right  to  use 
its  sidewalk,  although  knowing  it  is  in  an  unsafe  condition,  and,  if 
injured,  it  is  a  question  for  the  jury  whetha*  he  was  guilty  of  any 
carelessness  which  contributed  to  the  injury.  There,  as  here,  the 
party  made  a  misstep,  and  fell.  The  degree  of  care  required  by  a 
person  approachii^  a  known  dangerous  Bitnati(m  is,  as  a  general 
rule,  to  be  determined  by  the  jury.  Palmer  v.  Dearing,  93  N.  Y. 
10.  An  infant,  to  avoid  the  imputation  of  ne^gence,  Is  bound  only 
to  CTercise  that  degree  o<  care  which  can  reasonably  be  expected  of 
one  of  its  age;  and  in  passing  upon  the  question  of  contributory 
negligence  the  age  of  the  infant,  with  all  the  other  circumstances  in 
the  case,  is  to  be  considered  by  the  jvtry,  DowKng  v.  Ballroad  Co., 
90  IT.  Y.  670.  What,  in  case  of  adults,  might,  as  matter  of  law, 
be  contrlbntoiy  negligraee,  may,  in  ease  of  infants  of  the  age  of  the 
plaintiff,  present  a  question  of  tact  for  the  juiy.  Baird  t.  Bichard- 
soD,  4  V.  Y.  St  Bep.  648;  McGovem  r.  Bailroad  Oo.,  67  TS.  Y.  417,. 
422.  We  think  that  the  question  of  contributory  ne^gence  was 
properly  ginen  to  the  jury.  Tlie  degree  of  inteUig«ice  of  the  plain- 
tiff was  an  dement    She  was  a  witness  before  the  jniy,  and  thqr 


794 


NEW  YOBK  BL'PPLEMEHT,  VOl.  28. 


[Sup.  Ct. 


therefore,  on  that  subject,  had  special  means  of  knowledge.  They 
had  a  right  to  consider  the  conduct  of  Uie  plaintiff  at  the  time  of  the 
Accident  as  testified  to  hj  her,  and  the  surrounding  circumstances. 

The  defendant  further  dahms  that  the  court  err^  in  refnaing  to 
charge  that,  if  the  condition  of  the  walk  was  the  result  of  an  error 
of  judgment  in  determining  the  plan  of  constmction,  then  the  plain- 
tifiF  could  not  recover.  It  is  very  evident  that  the  city  did  not  de- 
sign that  the  step  between  the  walks  should  be  a  permanent  matter. 
The  grade  upon  Oak  street  was  designed  to  be  raised  to  correspond 
to  that  on  Henderson  street.  The  question  was,  as  the  courc 
■charged  the  Jury,  whether  the  connection  between  the  higher  and 
lower  grade  was  unsafe  as  it  was  in  fact  left,  and  had  remained 
for  a  month.  The  court  properly  held  that  the  role  as  to  the  plan 
of  construction  did  not  apply.  No  sufficient  reason  is  shown  for  re- 
versing the  judgment,  and  it  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


PRIMBAU  V.  NATIONAI.  LIFE  ASS'N. 

(Supreme  Court.  General  Term.  Fourth  Department  Bfay  18,  t8M^) 

fmURAKCs — Payment  op  Pbrmiums— RBHtTTANCBs  bt  Hail. 

Where  an  iuflurance  company  authorlEes  payment  of  premloms  by  mail, 
the  payment  Is  made  when  the  Icttw  containing  the  remittance  la  de- 
posited In  the  post  office. 

Appeal  from  special  term,  Jefferson  county. 

Action  by  John  J.  B.  Primeau  against  the  National  life  Associa- 
tion on  a  policy  of  insurance.  There  was  a  jn^^ent  in  favor  of 
plaintiff,  and  defendant  appeaU.  Affirmed. 

By  the  judgment  tt  was  determined  that  a  policy  of  insurance  issued  by  the 

defendant  on  the  15th  day  of  June.  1892,  upon  the  life  of  the  plaintiff,  is  a 
valid  and  subsisting  policy,  and  it  was  decreed  to  be  In  full  fwce  and  effect  up- 
on payment  by  the  plaintiff  of  the  premiums  past  due,  with  Interest  from  the 
time  the  same  became  payable;  and  it  was  adjudged  that  defendant  accept 
such  paymmt,  and  give  notice  to  plaintiff  of  the  amounts  of  such  premiums, 
and  of  the  times  when  they  become  due  and  payable. 

Argued  before  HARDIN,  P.  J.,  and  MABTIN  and  MEBWIN,  JJ. 

W.  A.  Sutherland,  for  appellant 
Hairy  Pnrcell,  for  respondent 

MEBWIN,  J.  The  appeal  in  this  case  is  heard  upon  the  jodgmrat 
roll.  In  such  a  case  it  is  incumbent  on  the  appellant  to  show  that 
the  trial  court  could  not,  in  any  view  of  the  facts  found,  (Hoperij 
order  a  judgment  for  plaintiff.  Insurance  Co.  v.  Barnard,  96  X.  Y. 
525.  The  defendant  is  a  foreign  corporation,  located  at  ^urtfbrd. 
Conn.,  and  is  doing  a  life  insurance  business  in  the  state  of  New 
York  upon  the  co-operative  or  assessment  igAan.  On  the  10th  June, 
1892,  the  defendant  duly  issued  and  delivered  to  plaintiff  a  pc^cy 
of  insurance  upon  his  life  in  the  sum  of  $2,000.  The  beneficiary  waa 
Kate  A.  Primeau,  the  wife  of  plaintiff.  This  policy,  among 
other  things,  provided  that  the  premium  thereon  should  be  paid  at 
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Hartford,  Conn.,  on  the  first  week  daye  of  the  months  of  February, 
April,  June,  August,  October,  and  December  in  each  year,  and  that 
A  failure  to  make  any  payments  of  preminms  on  or  before  the  day 

they  were  due  would  work  a  forfeiture  of  the  policy.  The  plaintiff 
was  a  resident  of  the  city  of  Watertown,  in  this  state,  and  he  regu- 
larly i>aid  all  assessments  or  premiums  made  or  called  for  by  de- 
fendant to  and  Including  the  one  due  December  1,  1892.  Another 
assessment  or  premium  became  due  Februaiy  1, 1893.  Whether  the 
plaintiff  made  default  in  the  payment  of  this  is  the  main  question  In 
this  case.  On  the  2d  day  of  January,  1893,  the  defendant  sent  by 
mail  to  the  plaintiff  a  notice,  signed  by  its  secretary,  stating  as 
follows: 

"The  binumthly  premium  on  your  policy  No.  1,65%  of  $8^,  will  be  due  and 
payable  at  this  office  on  or  before  the  1st  day  of  February,  1803.  Agents  are 
not  authorized  to  collect  the  above  amounts.  Make  all  checks  and  poet-office 
erden  payable  to  the  National  Life  Association.  Please  Indtwe  this  notice 
with  your  remittance,  and  it  will  be  stamped  'Paid,'  and  returned  to  you." 

On  the  same  page,  below  this  notice,  there  was  printed  matter, 
hoaded  "Important,"  and  signed  by  the  general  manager  of  the  de* 
fendant,  as  follows: 

"Notice.  This  premium  la  payable  at  Hartford,  Conn.,  on  or  before  February 
1st  While  most  of  our  members  make  their  payments  promptly,  there  are 
some  who  are  always  late,  and  who  seem  to  think  that  their  payments  ought 
to  be  accepted  by  tiie  company  whenever  tiiey  are  ready  to  pay.  We  would 
call  especial  attention  to  the  fact  that  the  last  day  of  payment  named  in  this 
notice  Is  the  same  as  the  last  day  of  grace  on  a  note,  and  that.  If  payment  is 
not  made  on  or  before  the  day  due,  that  the  policy  Is  lapsed,  and  can  only  be 
reinstated  at  the  option  of  the  association,  and,  if  reinstated,  parties  will  be  re- 
quired to  sign  a  health  certiflcate.  *  •  «  We  Inclose  yon  an  envelope  di- 
rected to  the  company,  which  please  use  In  soiding  your  remittance." 

Notices  identical  with  this,  except  as  to  the  dates  and  amounts, 
had  been  sent  by  defendant  to  plaintiff  by  mail  prior  to  each  of  the 
prior  payments.  The  payments  were  all  made  by  checks  drawn  to 
the  oi^er  of  defendant  upon  a  Watertown  bank,  and  each  was  sent 
to  defendant  by  mail  in  the  envelope  mentioned  in  the  notice.  The 
notice  for  the  payment  due  October  1,  1892,  was  sent  to  plaintiff  on 
September  10, 1892,  and  was  subsequently  stamped  "Paid"  October  1, 
1892.  The  notice  for  the  payment  due  December  1,  1892,  was  sent 
November  10, 1892,  and  was  stamped  "Paid"  December  1, 1892.  The 
payments  of  October  Ist  and  December  1st  were  made  by  deposit- 
ing the  check  and  envelope  in  a  street  letter  box  of  the  post  office 
<rf  the  city  of  Watertown,  which  is  located  about  20  rods  from  the 
post  office,  on  the  day  next  preceding  the  said  1st  October  and  Ist 
December,  respectively,  and  the  letters  so  deposited  left  Watertown 
by  the  evening  mail,  and  were  delivered  to  the  defendant  at  its  home 
office  on  the  days  following  the  mailing  of  the  same.  On  the  31st 
January,  1893,  the  plaintiff  was  sick,  and  unable  to  attend  to  any 
business.  Thereupon  his  wife,  the  beneficiary  in  the  policy,  for  the 
purx>ose  of  paying  the  amount,  made  her  check  for  the  proper  amount 
on  a  Watertown  bank  to  the  order  of  defendant,  and  placed  it,  with 
the  notice,  in  the  envelope  sent  by  the  defendant  for  that  purpose, 
proper^  sealed,  and  postage  prepaid,  and  deposited  it  in  the  same 
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letter  box  where  she  had  prerionsly  deposited  like  remittances  t» 
the  defendant  This  was  done  at  6  o'clock  in  the  afternoon.  There- 
was  a  regular  collection  of  mail  from  this  letter  box  at  4  o'clock  in 
the  afternoon,  and  collections  were  also  made  from  it  by  the  letter 
carriers  of  the  post  office  upon  their  return  tnps  from  distributing 
a  mail  which  at  that  time  arrived,  or  was  due  to  arrive,  at  4  (^dock, 
and  these  collections,  when  the  4  o'idock  mail  arrived  on  time,  were 
made  in  time  for  the  outgoing  mail  that  evening  for  New  York  and 
Hartford.  This  4  o'clock  mail  was  late  on  the  afternoon  of  January 
Slst,  so  that  the  carriers  who  made  collections  on  their  return  from 
distributing  it  did  not  take  up  the  letter  in  question  in  time  for  the 
outgoing  mail  that  evening,  which  left  at  6  o'dock.  As  a  result,  the 
letter  to  d^endant  left  Wateri»wn  on  the  morning  of  February  Ist^ 
reached  Hartford  the  evenli^  of  that  day,  and  was  ddivered  to  de- 
fendant the  morning  of  Fel^ary  2d.  On  that  day  the  defendant 
notified  [daintifl  by  letter  that  tiie  premium  was  not  received  on  the 
let  day  of  February,  and  that,  in  order  for  the  plaintiff  to  be  rein- 
stated, it  would  be  necessary  for  him  to  sipm  a  certificate  of  eood 
health  in  a  certain  form.  To  this  the  plaintiff,  on  the  3d  February, 
caused  a  reply  to  be  sent  that  he  could  not  then  give  such  a  cer- 
tificate. The  defendant  kept  the  check  until  February  6th,  when 
it  was  returned  to  plaintifPa  wife,  with  a  letter  9.cknowledging  tl^ 
receipt  of  the  letter  of  3d  February,  and  a^ng  tluit,  as  the  husband 
cannot  sign  the  health  certificate,  they  tetom  the  chedc,  and  have 
marked  the  policy  "Lapsed"  on  their  books.  On  the  8th  February 
the  plaintiff  made  an  offer  to  defendant  of  the  money  for  the  premi* 
um,  but  the  defendant  refused  to  take  it,  on  the  ground  that  the 
policy  had  previously  lapsed,  and  been  canceled.  The  check  sent 
by  plaintiff's  wife  on  Slst  January  was'a  good  one,  and  no  objection 
was  made  to  accepting  it,  except  that  it  was  not  received  by  de- 
fendant on  or  before  the  Ist  day  of  February.  The  defendant,  in  al> 
the  notices  to  plaintiff,  authorized  and  empowered  him  to  make  pay- 
ments by  checks  upon  bank  in  Watertown.  On  the  day  in  question 
the  plaintiiFs  wife  did  not  know  that  the  4  o'clock  mail  was  late^ 
or  that  the  carriers  went  out  late  from  the  post  office.  She  was  a 
milliner,  engaged  in  business  at  a  place  near  the  letter  box  referred 
to,  and  had  often  observed  the  mail  carriers,  on  their  return  trip 
from  distributing  the  4  o'clock  mail,  collecting  mail  from  that  box 
^er  6  o'clock  and  before  6  o'clock,  and  when  she  deposited  in  tliat  box 
the  letter  on  the  Slst  Januaiy  she  understood  and  believed  that  the 
same  was  deposited  in  time  to  leave  Watertown  by  the  outgoing  mail 
at  6  o'clodc  Hie  Irregularities  in  the  time  of  the  collection  of  mail 
from  the  box  in  question  after  the  incoming  of  the  4  o'clock  mall 
about  the  time  in  question  were  due  largely  to  the  weather,  which 
delayed  the  trains,  and  the  plaintiff  and  his  wife  knew  or  had  reason 
to  know  of  such  delays  of  the  trains.  In  the  month  of  January  these 
irregularities  were  such  that  upon  a  majority  of  the  days  of  that 
month  the  collections  by  the  returning  carriers  were  too  late  for  the 
evening  mail  miese  are  the  main  facts,  as  appearing  from  the  find- 
ings, on  the  subject  of  the  disputed  paj-ment.  It  was  held  by  the 
special  term  that  the  mailing  of  the  dieck  by  the  plaintliTs  wife  oa 
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January  31,  1893,  was  such  an  act  on  tlie  part  of  plaintifl  and 
his  wife  as  to  prevent  the  defendant  from  declaring  the  policy 
lapsed,  and  that  the  policy  did  not  lapse  and  become  null  and  void 
-on  February  1,  1893. 

It  is  to  be  observed  that  the  defendant  authorized  the  plaintiff  to 
make  payments  in  checks  upon  a  Watertown  bank.  It  also  Tery 
«lear  that  the  defendant  authorized,  and  in  substance  requested, 
the  plaintiff  to  make  the  payment  in  question,  as  well  as  previous 
payments,  by  maiL  It  sent  each  time  to  the  {daiutiff  an  envelope, 
directed  to  the  company,  and  requested  him  to  use  it  in  sending  his 
remittance;  and  the  payments  bad  previously  been  so  made.  We 
have,  then,  in  effect,  a  case  where,  by  the  authority  of  the  creditor, 
a  payment  is  sent  by  mail.  In  such  a  case,  after  deposit  in  the  post 
office,  it  is  at  the  lisk  of  the  creditor,  and  the  payment  is  deemed  to 
have  been  made  at  the  time  of  the  deposit.  2  GreenL  £v.  §  525;  2 
Pars.  Cont  620;  2  Chit.  Gout  (llth  Ed.)  1106;  2  May,  Ins.  $340;  Mor- 
Kan  V.  Richardson,  13  Allen,  410,  411;  Buell  T.  Chapin,  99  Mass. 
596;  Colvin  v.  Association,  66  Hun,  543,  21  N.  T.  Supp.  734,  In 
Palmer  v.  Insurance  Co.,  84  N.  Y.  71,  it  was  held  that,  if  money  was 
sent  to  the  defendant  by  mail,  according  to  its  request,  it  was  at 
the  defendant's  risk,  and  the  same  thing  was  held  as  to  a  check  in 
Kenyon  v.  Association,  122  N.  Y.  247,  25  N.  E.  299.  If  the  payment 
in  question  took  effect  at  the  time  of  deposit,  then  there  was  no  de- 
fault, and  the  defendant  would  not  be  in  a  position  to  claim  a  for- 
feiture. It  had  a  right  to  receive  it,  or  agree  to  receive  it,  at  some 
other  idace  than  its  home  oiBce,  or  out  of  the  state.  Hastidgs  v. 
Insurance  Co.,  138  N.  Y.  474,  479,  34  N.  E.  289.  Authority  or  re- 
quest to  send  by  mail  was  a  waiver  of  the  provisions  for  payment  at 
the  home  office.  But  it  is  argued  that  the  letter  should  have  been 
mailed  in  time,  so  that  by  the  regular  course  of  mail  it  would  have 
reached  the  defendant  on  the  Ist  day  of  February.  This  depends  on 
whether  the  authority  from  defendant  to  the  plaintiff  to  make  pay- 
ment by  mail  was  restricted  in  that  way.  There  was  no  such  re- 
striction, in  terms  at  least,  in  the  notice  the  defendant  sent  to  the 
plaintiff.  That  stated  that  the  premium  was  due  and  payable  at 
the  home  office,  or  at  Hartford,  on  or  before  the  Ist  day  of  February. 
It  also,  in  effect,  stated  that  the  plaintiff  might  make  payment  by 
mail  in  Watertown  checks.  It  did  not  state  that,  if  payment  was 
made  in  that  way,  the  mailing  must  be  made  long  enough  before 
the  Ist  of  February  to  enable  the  letter  to  reach  the  defendant  by 
the  1st  A  number  of  cases  are  cited  as  to  the  rule  in  case  of  mail- 
ing notice  of  protest  to  a  party  living  at  the  same  place  with  tiie 
party  giving  the  notice.  Ttioae  cases  hardly  apply  here.  The  case 
of  Hodgkins  v.  Insurance  Co,  34  Barb.  213,  seems  to  have  been  re- 
versed In  the  court  of  appeala  See  41  K.  Y.  620.  In  the  answer  in 
the  present  case  it  is  alleged  that  the  only  objection  the  defendant 
made  to  accepting  the  check  was  that  it  was  not  received  by  the  de- 
fendant on  or  before  the  1st  day  of  Pebruaiy.  If  the  defendant, 
although  authorizing  or  requesting  payment  by  mail,  still  designed 
-  to  claim  forfeiture  if  the  letter  did  not  get  to  the  home  office  by  the 
Ist  of  February,  ahonld  it  not  have  so  stated  in  its  notice  to  the 
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plaintiff?  A  restriction  of  that  kind,  and  with  that  effect,  should 
not  be  inferred  from  donbtful  language.  A  forfeiture  will  not  be 
permitted  upon  equivocal  or  doubtful  clauses  or  words  contained 
in  the  contract  of  the  party  himself  who  claims  the  forfeiture.  Baley 
V.  Insurance  Co.,  80  N.  Y.  23;  Griffey  v.  Insurance  Co.,  100  K  T.  417, 
3  N.  E.  309.  In  view  of  the  authority  to  make  payment  by  mail  in 
checks,  and  the  failure  to  give  any  specific  reatriction  as  to  the  time 
of  mailing,  and  in  view  of  the  circumstances  under  which  the  mail- 
ing was  in  fact  made,  it  should  not,  I  think,  be  held  that  the  defend- 
ant had  a  right  to  claim  a  forfeiture. 

It  is  further  claimed  by  the  defendant  that  the  plaintlif  cannot 
maintain  this  action,  because  he  has  made  no  tender  of  premiuma 
coming  due  since  February  1,  1893.  The  defendant  informed  the 
plaintiff  that  his  policy  had  lapsed  and  been  canceled,  made  no 
further  calls  upon  him,  and  substantially  admits  that,  if  money  for 
subsequent  premiums  had  been  tendered,  it  would  not  have  received 
it  We  thii^  that  a  tender  for  subsequent  premiums  was  not  neces- 
sary. Meyer  v.  Insurance  Co.,  73  N.  T.  616,  528,  and  cases  cited; 
2  May,  Ins.  §  358.  No  fault  is  found  wiUi  the  form  of  the  judgment. 
These  considerationB  lead  to  an  affirmance.  Judgment  affirmed^ 
witii  costs.   All  concur. 


(Supreme  Court,  Gfeoeral  Teem,  Fourth  Department  Vaj  18, 18M.) 

Loss  AKD  LOOOINQ — IhJURT  TO  RiPARIAN  OWNBR. 

A  \og  owa»  ia  not  liable  for  damages  to  riparian  owners  arlstng  Inci- 
dentally, and  without  his  fault,  from  the  reasonable  use  of  a  rlvee  whUe 
driving  his  logs  down  a  stream,  and  the  ouestlon  aa  to  whether  there  was 

any  unreasonable  use  is  one  of  fact 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Andrew  Outterson,  Jr.,  against  G.  Henry  P.  Gould. 
Tlie  complaint  was  dismissed  on  tue  merits,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  HARDIN,  P,  J.,  and  KABTIK  and  K£BWIN,  JJ. 

S.  B.  Trowbridge,  for  appellant. 
H.  W.  Bentley,  for  respondent 

MEBWIK,  J.  The  plaintiff,  and  those  whom  he  by  assignment 
represents,  were,  from  1881  to  1887,  the  owners  of  certain  praises 
and  water  rights  on  Moose  river,  in  the  town  of  I^onsdale.  They 
kept  and  maintained  thereon  three  dams  for  the  purpose  of  accumu- 
lating and  holding  the  water  of  the  river  for  the  use  of  a  pulp  mill. 
About  three  miles  below,  on  the  same  river,  the  defendant,  during 
that  period,  and  for  many  years  previous,  was  the  owner  of  a  saw- 
Tnill,  and  was  engaged  in  manufacturing  lumber.  In  this  business 
he  was  accnatomed  to  obtain  logs  upon  property  above  plaintifTa 
mill,  and  float  them  down  the  river.  This  action  is  brought  re- 
cover damages  which  the  plaintiff  claims  his  property  has  sustained 
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by  reason  of  logs  so  floated  by  defendant  down  the  river.  Th.e 
claim  of  tlie  plaintiff  Is  that  upon  three  occasions — one  in  or  about 
January,  1884,  one  in  the  spring  of  1885,  and  the  other  in  Novem- 
ber, 1886 — the  defendant's  logs  floated  down  the  river  to  such  an 
extent  that  they  injured  or  partially  destroyed  the  plainUfirs  dams, 
thereby  causing  damage  In  the  stoppage  of  the  mill,  and  the  neces- 
sity for  repairs.  It  is  not  disputed  that  the  dams  of  plaintiff  were 
injured  upon  the  occasions  referred  to,  but  the  referee  declines  to 
find  that  the  logs  of  the  defendant,  on  either  occasion,  caused  the 
injury.  Upon  each  occasion  the  water  in  the  river  was  high.  Upon 
the  first  two  occasions  the  ice  was  breaking  up,  and  the  referee 
attributes  the  injury  upon  those  occasions  to  the  ice  and  the  hi^ 
water.  Upon  the  last  occasion  he  attributes  thB  injury  to  the  im- 
proper construction  of  the  plaintifl's  dams.  Upon  each  occasion 
tiiere  were  logs  of  the  defendant  in  the  river  that  had  been  left  over 
from  previous  driv«.  Whether  this  was  done  to  an  unreason- 
able extent  was  a  question  of  fact  The  referee  has  found  that  the 
defendant  used  reasonable  care  and  caution  in  driving  his  logs  in 
the  river  past  the  plaintiff's  mill,  and  was  not  guilty  of  negligence 
in  that  regard.   The  evidence  authorized  the  referee  to  so  find. 

It  was  conceded  that  Moose  river  is  a  navigable  stream  for  the 
purpose  of  floating  logs,  and  has  been  for  many  years,  and  that  de- 
fendant had  the  right  to  use  the  portion  of  the  river  through  plain- 
tiffs lands  for  the  purpose  of  navigation  or  floating  of  logs  thereon. 
In  the  exercise  of  such  right  he  had  the  right  to  the  reasonable  use 
of  the  river.  Ang.  Watercourses,  §  541a;  Gould,  Waters  (2d  Ed.) 
S  90;  Buchanan  v.  Log  Co.,  48  Mich.  364,  12  N.  W.  490.  What  is  a 
reasonable  use  is  a  question  of  fact  depending  upon  all  the  circum- 
stances of  the  case.  BuUard  v.  Manufacturing  Co.,  77  K.  Y.  625; 
Peafson  v.  Bolfe^  76  Me.  380.  The  log  owner  is  not,  ordinarily, 
liable  for  any  damages  arising  incidentally,  and  without  his  fault, 
from  the  reasonable  use.  Witheral  v.  Booming  Co.,  68  Mich.  48, 
35  N.  W.  758;  Carter  v.  Thurston,  58  N.  H.  104.  In  Field  v.  Log 
Driving  Co.,  67  Wis.  569,  31  N.  W.  17,  it  was  held  that,  where  logs 
are  driven  in  a  navigable  river,  in  an  ordinarily  prudent  and  skill- 
ful manner,  the  owner  is  not  liable  for  damages  which  may  result 
to  the  lands  of  riparian  owners.  So  it  has  been  held  that,  if  the 
owner  <rf  a  dam  that  has  been  injured  by  the  floating  of  logs  has 
hinudlf  been  guilty  of  negligence  in  the  construction  of  his  dam, 
and  that  has  contributed  to  the  injury,  he  cannot  recover.  Miller 
V.  Sherry,  65  Wis.  129,  26  N.  W.  612.  The  same  principle  was  held 
in  Harold  v.  Jones.  86  Ala.  274,  6  South.  438.  The  main  question  in 
the  present  case  was  whether  there  had  been  any  unreasonable  use 
by  defendant  of  the  river,  by  reason  of  which  the  plaintiff's  property 
was  damaged.  This  was  a  question  of  fact,  and  the  referee  has,  in 
effect,  determined  it  against  the  plaintiff.  Th&  evidence  is,  we 
think,  sufficient  to  justify  the  conclusion  of  tite  referee.  The  case 
of  Sheldon  v.  Sherman,  42  K.  Y.  484,  is  cited  by  the  counsel  for 
plaintiff  as  applicable  here.  We  think  it  is  not  That  was  not  the 
case  of  an  injuiy  arising  incidentally  from  the  reasonable  use  of  tiie 
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Atream  without  fault  ou  the  part  of  the  defendant   Ko  sufficient 
reason  for  the  rerersal  of  the  judgment  U  apparent^  and  it  should 
be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


(Supreme  Conrt  General  Ta-m,  Fonrlb  Department.  May  18, 1894.) 

PhRADTsa — Dkscdkrbr  to  Akswbr  of  Codefehdant. 

Defendant  cannot  demur  to  the  answer  of  a  codefendant,  as  fhoe  la  no 
IffoTlaton  In  Uie  Oode  of  (HtU  Procedure  anthwIxlDg  a  dennimr  in  sodi 

caae. 

Appeal  from  special  term,  Brqome  county. 

Action  hj  Frances  E.  Stuart  against  Ambrose  Blatchley  and 
otihers..  From  an  interlocutory  judgment  overrnling  a  demurrer 
to  certain  portions  of  tiie  answer  of  defendants  Bilas  P.  Brown  and 
another  defendant,  Kellie  V.  Watson  and  another  appeal  Affirmed. 

Argued  before  HABDIN,  P.     and  MABTIN  and  MEBWIN,  JJ. 

Babcock,  Bperry  &  Van  Cleve,  for  appellants. 
A-  D.  Wales,  for  respondent 

MEBWIN,  J.  This  action  is  brought  for  the  partition  of  two  par- 
cels of  real  estate.    In  the  complaint  it  is  alleged  that  the  plaintiff, 

as  the  devisee  of  Bath  Ann  Blatchley  Marvin,  is  the  owner  of  an 
undivided  one-third  interest  In  the  first  parcel  and  an  undivided  two- 
ninths  interest  in  the  second  parcel.  It  is  also  alleged  that  Horten- 
sius  Blatchley,  at  the  time  of  his  death,  in  December,  1887,  was  the 
owner  of  an  undivided  one-third  interest  in  the  first  parcel  and  an 
undivided  five-ninths  interest  in  the  second  parcel,  and  that  the  de- 
fendants Silas  F.  Brown  and  James  F.  Kent  claim  to  own  such  in- 
terests by  virtue  of  a  deed  from  G.  Ambrose  Blatchley,  the  sole  heir 
at  law  of  said  Hortenslns;  and  that  the  defendants  Kdlie  V.  Watson 
and  Millie  L.  Watson  also  claim  to  be  iHie  owners  of  such  interests 
as  devisees  under  the  will  of  said  Hortenslns,  made  on  the  IQth 
June,  1885.  The  defendants  Nellie  V.  Watson  and  Millie  I*  Watson 
answered,  admitting  the  interest  of  plaintiff  as  alleged  in  the  com- 
plaint, and  alleging  that  they,  as  devisees  under  the  will  of  Hor- 
tenslus  Blatchley,  were  the  owners  of  the  interests  which  Hortensius 
held  at  the  time  of  his  death;  that  such  will  was  dated  on  or  about 
16th  June,  1885,  and  was  duly  made  and  executed  by  said  Hortensius, 
and  was  In  existence  at  the  time  ci  his  death,  and  had  never  been 
revoked,  but  that,  after  his  death,  and  before  it  was  proved  or  recorded, 
it  was  lostor  destroyed,  without  theirknowledgeor  consent,  and  could 
not  be  found  by  them.  A  copy  was  annexed  to  the  answer.  They  de- 
nied that  the  defendants  Brown  and  Kent  had  any  interest  in  the 
premises.  Judgment  was  demanded  that  it  be  adjudged  that  the  de- 
fendants Brown  and  Kent  had  no  interest  in  the  roal  estate  of 
which  Hortensius  Blatchley  died  seised,  but  that  the  defendants 
Nellie  V.  Watson  and  Millie  L.  Watson  were  the  owners  of  the  saxae. 
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The  defendants  Brown  and  Kent  also  answered,  among  other  things 
denying  the  interest  of  plaintiff  in  the  premises,  denying  that  the 
defendants  Watson  had  any  interest  therein,  and  alleging  that 
Hortensius  Blatchley  died  intestate,  and  that  they,  as  grantees  of 
his  only  heir  at  law,  were  the  owners  of  a  two-thirds  interest  in  the 
first  parcel  and  a  seven-ninths  interest  in  the  second  parcel  In  the 
ninth  subdirision  of  this  answer,  for  further  answer  to  the  oom- 
piaint  and  the  allegations  thereof  relating  to  the  alleged  interest 
of  the  Watsons,  and  as  a  bar  against  said  Watsons,  it  was  iilb'ged 
that  on  or  about  the  20th  June,  1889,  the  said  Nellie  V.  and  Millit- 
L.  Watson,  by  their  guardian  ad  litem,  commenced  an  action  in  the 
supreme  court  to  obtain  a  judgment  decreeing  that  the  will  of 
Hortensius  Blatchley,  under  which  the  said  Watsons  claim,  be 
established  as  the  last  will  and  testament  of  said  Blatchley,  as  a 
will  lost  or  destroyed  subsequent  to  his  death;  that  in  that  action 
the  said  Brown  and  Kent  were  made  parties  defendant,  as  well  as 
the  heir  at  law  and  administrator  of  said  Blatchley;  that  Brown 
and  Kent  appeared  and  answered  generally  the  allegations  of  the 
complaint;  that  the  issues  were  duly  referred  to  a  referee  to  hear 
and  determine,  and  were  duly  tried,  and  the  referee  found  and  de- 
cided that  said  will  was  revoked  by  said  Blatchley  in  his  lifetime, 
and  was  not  in  existence  at  bis  death,  and  that  he  died  inteatate, 
and  that  the  defendants  therein  were  entitled  to  judgment  dismiss- 
ing the  complaint  on  the  merits;  that  judgment  was  accordingly 
entered  on  2(H;h  May,  1893,  and  a  copy  was  attached.  Tlie  answer 
of  Brown  and  Kent  in  the  present  case  demanded  judgment,  among 
other  things,  that  the  defendants  Watson  be  decreed  to  have  no 
interest  in  the  premises.  This  answer  was  duly  served  on  the  Wat- 
sons and  on  the  plaintiff,  and  the  answer  of  the  Watsons  was  duly 
served  on  Brown  and  Kent  and  on  the  plaintiff.  Thereupon  the 
defendants  Watson  served  a  demurrer  to  the  ninth  defense  or  sub- 
division of  the  answer  of  Brown  and  Kent,  the  ground  of  demurrer 
being  stated,  "tliat  the  same  is  insufficient  in  law  upon  the  face 
thereof."  This  was  brought  to  a  hearing  at  special  term,  and  a  de* 
cdvlon  made  "that  the  demurrer  will  not  lie  by  the  demurrants  Wat- 
son to  the  answer  of  their  codefendants  Brown  and  Kent;*'  that  the 
defendants  Brown  and  Kent  "are  entitled  to  an  interlocutory  judg- 
ment overruling  said  demurrer,  and  that  the  said  defendants  Watson 
are  permitted  to  answer  or  reply  under  the  rules  and  practice  of 
this  court."  From  the  interlocutory  judgment  entered  thereon  the 
present  appeal  is  taken. 

Was  the  special  term-  correct  in  holding  that  the  demurrer  would 
not  lie?  The  claim  of  the  respondent  is  that  there  is  no  law  or  au- 
thority which  permits  a  demurrer  in  such  a  case.  There  seems  to 
be  no  provision  of  the  Code  that  authorizes  it.  By  sections  488 
and  492  a  defendant  is  authorized  to  demur  to  the  complaint,  or  to 
one  or  more  separate  causes  of  action  stated  therein ;  and  he  may 
demur  to  the  reply  (section  493),  or  to  a  separate  traverse  to  or  avoid- 
ance of  a  defense  or  counterclaim  contained  in  the  reply.  The 
plaintiff  may  demur  to  a  counterclaim  or  a  defense  consisting  of 
v.28N.Y.s.no.8— 51 
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new  matter,  contaiued  in  the  answer.  Section  495.  These  pro- 
rlBions  do  not  reach  the  present  case.  Section  521  treats  of  the 
determination  of  the  ultimate  rights  of  two  or  more  defendants  as 
between  themselves,  but  no  provision  is  made  that  one  defendant 
may  demur  to  the  answer  of  the  other.  The  answer,  which  is  dt»- 
marred  to  in  the  present  case,  was  serred  in  pursuance  of  section 
1543,  which  is  as  follows: 

"The  title  or  Intwest  of  the  plaintlll  in  the  property,  as  stated  In  the  oom- 
ptalnt,  may  be  controverted  by  the  answer.  The  title  or  intent  of  any  de- 
fendant in  the  property,  as  stated  In  the  complaint,  may  also  be  controvated 
by  bis  answer,  or  the  nnswer  of  any  otber  defendant;  and  the  title  or  Interest 
of  any  defendant,  as  Bt:)t(<d  In  bis  answer,  may  be  controverted  by  the  an- 
swer of  any  other  defendant  A  defendant,  thus  controverting  the  tlQe  or  in- 
terest of  a  co-defendant,  must  comply  with  section  five  hundred  and  twenty- 
one  of  this  act.  The  issues,  Joined  as  prescribed  In  this  section,  must  be  tried 
nnd  determined  In  the  action." 

The  provision  of  section  521  there  referred  to  required  that  a  de- 
fendant who  sought  a  determination  between  himself  and  a  code- 
fendant  must  demand  it  in  his  answer,  and  must,  at  least  20  da^  be- 
fore the  trial,  serve  a  copy  of  his  answer  upon  the  attorney  for  each 
of  the  defendants  to  be  affected  by  the  determination,  and  personally, 
or  as  the  court  or  judge  may  direct,  npon  defendants  so  to  be  affected 
who  have  not  appeared  in  the  action.  It  will  be  observed  that  sec- 
tion 1643  states  the  method  in  which  issues  between  codefendanta  in 
a  partition  case  shall  be  joined,  and  that  no  demurrer  is  provided  for. 
The  fact  that  no  time  was  provided  for  the  service  of  the  answer 
upon  the  codefendant  except  that  it  must  be  served  20  days  before 
the  trial  would  seem  to  indicate  that  no  farther  pleading  was  deemed 
necessary  or  appropriate.  The  issues  so  joined  were  to  be  tried  and 
determined  as  issues  in  tlie  action.  Hagerty  v.  Andrews,  94  N.  Y. 
198;  Shannon  v.  Piclcell,  2  N.  Y.  St.  Rep.  160.  By  section  140  of  the 
Code  of  Procedure  aU  the  forms  of  pleading  theretofore  existing  were 
abolished,  and  thereafter  the  forms  of  pleading  in  civil  actions  in 
courts  of  record,  and  the  rules  by  which  the  sufBciency  of  the  plead- 
ings should  be  determined,  were  those  prescribed  by  that  act. 
Under  this,  as  said  by  Judge  Gridley  in  DeWitt  t.  Swift,  3  How.  Pr. 
280,  the  demurrer  could  only  be  adopted  in  the  particnlar  cases  pre- 
scribed by  the  act  The  substance  of  the  provision  of  the  Code  of 
Procedure  was  preserved  in  section  518  of  the  Code  of  Civil  Proced- 
ure, which  provides  that  "this  chapter  prescribes  the  form  of  plead- 
ing in  an  action,  and  the  rules  by  which  the  suificiency  thereof  is 
determined,  except  where  special  provision  is  otherwise  made  hj 
law."  See  1  Bum.  Pr.  244.  In  Marie  t.  Garrison,  83  N.  Y.  23,  it 
is  said  by  Andrews,  J.,  that  "special  demurrers,  as  known  in  the 
former  practice,  have  no  (dace  in  our  present  8;^tem  of  pleading. 
The  Code  authorizes  a  demurrer  for  specific  causes,  and  no  pleading 
is  demurrable  unless  it  is  subject  to  one  or  more  of  the  objections 
specified  in  the  section  defining  the  grounds  of  demurrer."  We  fail 
to  find  any  authority  for  the  interposition  of  the  demurrer  in  the 
present  case,  and  we  are  therefore  of  the  opinion  that  the  special 
term  properly  held  that  it  would  not  lie. 
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It  may  be  that  the  regpondent  might  have  moved  to  have  the  de- 
murrer stricken  out  as  irregular  (Doughty  v.  Devlin,  1  E.  D.  Smith, 
629),  but  no  question  is  here  made  on  that  subject,  and  the  appellant 
is  not  in  a  position  to  raise  any.  The  demurrer  was  properly  over- 
ruled, and  the  judgment  should  be  affirmed. 

Interlocutory  judgment  affirmed,  with  costs,  on  the  ground  that 
the  demurrer  would  not  lie.    All  concur. 


(Snpreme  Court,  Genwal  ferm,  Fourth  Department  Mny  18. 18M.) 

Evidence— Mbuoravda. 

Id  action  for  work  done,  the  time  cards  of  plalntlfTs  workmen  are  ad- 
missible, where  the  foreman  who  made  them  states  that  It  was  a  part  of 
his  duty;  that  each  day  he  noted  the  time  of  each  man  on  a  slip  of  paper, 
and  on  the  next  morning  transcribed  the  time  from  the  slips  to  thp  time 
cards,  and  destroyed  the  slips;  and  that  the  time  entered  on  the  slips  was 
correct,  and  waa  correctly  transcribed  on  the  cards. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Irvin  Van  Wie  and  another  against  Edwin  L.  Loomls 
and  others.  A  judgment  was  entered  on  May  3,  1893,  in  favor  of 
plaintiff  for  |509.40  and  interest  from  October  10, 1891,  besides  costs, 
and  defendants  appeal.  Affirmed. 

In  the  complaint  It  is  alleged  thnt  the  defendants  are  Indebted  to  the  plain- 
tiffs in  the  sum  of  $509.40  for  worl£,  labor,  and  services  performed  and  ma- 
terials furnished  by  the  plaintiffs  to  and  for  the  defendants  at  sundry  times  be- 
tween the  10th  August,  1891,  nnd  the  10th  October,  1891,  at  tile  request  of  the 
defendants,  in  the  construction  and  manufacture  for  them  of  a  certain  machine 
or  device.  The  defendants  Loomls  and  Miller  pot  In,  in  substance,  a  Kenosl 
denial.  The  defendant  Heas  admits  that  he  ordered  of  the  plaintlllS  a  ma- 
chine, but  alleges  that  the  price  was  agreed  to  be  $150,  and  that  it  was 
not  made  according  to  instructions.  The  referee  flnds  that  at  the  dates  al- 
leged the  plaintiffs,  at  the  request  of  the  three  named  defendants,  performed 
services  and  famished  materials  to  the  amount  and  value  as  alleged  In  the 
complaint,  and  that  there  was  no  agreement  as  to  the  price. 

Argued  before  HABDIN,  P.  J.,  and  MABTIK  and  MEBWIN,  JJ. 

Charles  S.  Kent,  for  appellants. 
G.  W.  O'Brien,  for  pespondents. 

MER^WTN,  J.  The  main  issue  at  the  trial  was  whether  the  de- 
fendants Loomls  and  Miller  participated  with  Hess  in  the  ordering 
of  the  senices  and  materials  referred  to  in  the  complaint.  There 
was  evidence  tending  to  show  that  they  were  interested  with  Hess 
in  getting  up  the  machine,  and  that  it  was  made  by  plaintiffs  at  their 
request  A  careful  consideration  of  the  evidence  leads  us  to  the  con- 
clusion that  we  cannot  properly  say  that  the  finding  of  the  referee 
on  this  subject  is  against  the  weight  of  the  evidence.  Nor  can  we 
say  that  the  finding  of  the  referee  that  there  was  no  agreement  as  to 
price  is  not  sustained  by  the  e\'idence. 

The  appellants  claim  that  the  referee  erred  in  the  admission  in 
evidence  of  certain  time  cards,  upon  which  was  entered  the  time 
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that  each  workman  q)ent  each  day  upon  the  machine.  Of  these 
cards  there  were  two  dasses,  one  of  which — ^belng  the  larger  portion 
— consisted  of  those  made  by  the  foreman,  Rowling,  and  the  other 

of  those  made  by  the  bookkeeper,  Peet,  after  Rowling  left  the  employ 
of  plaintiffs.  Prior  to  the  admission  of  those  made  by  Rowling,  he 
testified  that  they  were  in  his  handwriting;  that  he  was  the  fore- 
man of  plaintiffs  daring  the  time  covered  by  the  cards,  and  that  it 
was  a  part  of  his  duly  to  keep  the  time  of  the  worlunen  as  well  as 
his  own,  and  he  allotted  to  each  man  his  work  upon  this  and  other 
jobs;  that  when  he  gave  a  workman  a  piece  of  work  to  do,  or  com- 
menced a  piece  of  work  himself,  he  noted  on  a  slip  of  paper,  kept<lor 
that  purpose,  the  time  the  work  was  commenced,  and  when  the 
work  was  ended  he  noted  the  time  on  the  same  slip,  keeping  a  separ- 
ate slip  of  paper  for  each  man  for  each  day;  that  on  the  followinjr 
diiy,  before  9  o'clock  in  the  morning,  he  transcribed  the  time  from 
these  slips  onto  the  cards  in  question,  and  then  destroyed  the  slips; 
that  the  time  as  entered  by  him  on  the  slips  was  correct,  and  was 
by  him  correctly  transcribed  upon  the  cards;  that  he  could  not  tell 
the  time  that  he  or  any  of  the  men  spent  on  this  particular  job,  or 
any  particular  day,  only  from  what  he  saw  on  the  cards.  Upon  thlp 
state  of  facts  the  cards  were  admissible  in  evidence,  within  the  mle 
laid  down  in  Mayor,  etc.,  v.  Second  Ave.  R.  Co.,  102  N.  Y.  573,  7  X. 
E.  905.  They  were  made  by  the  witness  in  the  ordinary  course  of 
the  business,  and  the  fact  that  the  entries  were,  in  the  first  instance, 
made  on  slips  of  paper,  which  were  afterwards  destroyed,  would 
not  render  the  cards  inadmissible  any  more  than  In  case  of  the  first 
entries  being  upon  a  slate.  McGoldrick  t.  Trai^uigen,  88  N.  Y.  334. 
338.  The  cards  were  delivered  the  foreman  to  the  bookkeeper, 
and  the  entries  then  carried — correctly,  as  the  bookkeeper  swears — 
to  the  day  book  and  ledger,  and  the  proper  prices  carried  out  The 
day  book  and  ledger  were  put  in  evidence  as  to  such  entries,  and  no 
point  seems  to  be  now  made  as  to  the  admissibility  of  the  bcmks.  It 
is  suggested  that  the  witness  did  not  testify  that,  after  looking  at  the 
cards,  he  had  no  recollection  of  the  facts  there  stated.  The  purport 
of  his  evidence  was,  however,  very  dearly  to  that  efleci;  and  no 
specific  objection  was  taken  on  that  ground.  It  is  also  suggested 
that  the  witness  could  not,  by  reason  of  occasional  absences  from  the 
workshop,  speak  of  his  own  knowledge  as  to  the  exact  time  the  work- 
men were  engaged  in  all  cases.  Whatever  uncertainty  there  was  on 
this  subject  appeared  in  the  cross-examination  of  the  witness  after 
the  admission  in  evidence  of  the  cards.  Ko  motion  was  made  to 
strike  out.  Failure  to  raise  the  question  by  specific  objection  was, 
in  a  case  amnewhat  similar,  deemed  important  In  the  case  above 
cited  from  102  N.  Y.,  at  page  582,  and  7  N.  E.  905.  The  ruling,  when 
made,  was  proper,  and,  no  further  ruling  on  the  subject  being  asked, 
it  became  a  question  of  foct  whether,  npon  the  evidence  of  the  wit- 
ness, and  all  the  other  evidence  in  the  case,  the  amount  of  time  as 
charged  was  sufficiently  proved.  The  conclusion'  of  the  referee  on 
this  subject  should  not  be  disturbed.  In  the  class  of  cards  made  by 
the  bookkeeper  it  was  shown  that  she  personally  each  day  saw  the 
workmen,  and  obtained*  from  them  their  time,  and  correctly  entered 
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it  on  the  carda  The  workmen  also  were  sworn,  and  testified  that 
in  each  instance  they  gave  the  time  correctly  to  the  bookkeeper, 
and,  in  sabstance,  that  they  had  no  definite  recollection  themselves 
of  the  amount.  These  cards  were  in  the  same  form  as  the  othera, 
but  there  were  no  preliminary  slijMB.  We  think  they  were  properly 
admitted  in  evidence.  There  is  no  other  question  in  the  case  that 
need  be  considered.  It  follows  that  the  judgment  should  be  afBrmed. 
Judgment  affirmed,  with  costs.   All  concur. 


HILL  et  al.  t.  BOAKD  OF  WATER  &  SEWBB  OOM'RS  OF  VZLLAGB 

OF  WATKIN& 

(Supreme  Court,  General  Term,  Fourth  Department.  May  18, 1894.) 

1.  Imfakct — Afpoihtmbkt  op  Quardiah  Ad  Litem  PsNoino  Actioh* 

Whwe  a  complaint  alleffea  that  a  person  named  thwein  as  guardian  ad 
litem  of  the  inftint  plalntllb  was  duly  appointed,  but  the  contrary  appearn 
at  the  trial,  another  person  may  be  appointed  and  snbstltuted  In  place  of  • 
the  person  named,  and  the  pleadings  may  l>e  amended  accordingly. 
&  Trial — Opsnnia  Cabb— ExPLAiNtHo  Facts  from  Maf. 

It  is  in  the  discretion  of  the  court  at  the  opailng  of  a  case  to  allow 
the  facta  to  be  explained  from  a  map  which  bad  not  been  proved  or 
put  In  evidence. 

S.  DivKRsiON  OF  Stream — Proof  cndbr  General  Denial. 

In  an  action  for  diverting  a  stream,  evidence  that  the  title  was  in  a  third 
person,  and  that  therefore  plaintiff  had  no  right  In  the  stream.  Is  not 
admissible  under  a  general  denial. 

Appeal  from  Schuyler  county  court 

Action  by  Clarence  F.  HiU  and  others,  infants,  by  Emmett  B.  Rus- 
seU,  guardian  ad  litem,  against  the  board  of  water  and  sewer  com- 
missioners of  the  village  of  Watkins,  to  recover  damages  for  the 
diversion  of  a  stream  of  water.  From  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiffs  for  |60,  and  from  an  order  denying  a  mo- 
tion tor  a  new  trial  on  the  minutes,  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

C.  M.  Woodward  and  O.  P.  Hurd,  for  appellant 
Irving  W.  Ck>le,  for  respondents. 

MERWIN,  J.  This  action  is  brought  to  recover  dEunages  for.  the 
divmion  of  a  stream  of  water.  In  the  complaint  it  is  alleged  that 
the  plaintiffs  are^  and  were  at  the  time  of  the  alleged  diversion, 
the  owners  and  in  possession  of  certain  real  estate  in  the  village 
of  Watkins,  consisting  of  a  house  and  12  lots,  of  the  value  of  f 10,000; 
that  about  1,243  feet  to  the  westward  of  plaintiffs'  premises  a  nat- 
ural stream  of  water  arises  from  several  springs  of  water  on  the 
lands  of  one  Beach,  and,  prior  to  its  diversion  by  defendant,  flowed 
from  thence,  in  an  easterly  direction,  in  a  clearly-defined  natural 
channel,  down  across  the  plaintiffs'  premises,  and  thence  into  Seneca 
lake;  that  this  stream  had  always  been  a  living  and  perpetual  stream 
of  water,  and  had  always  run  down  such  natural  cliannel,  about 
300  feet  of  which  was  across  the  plaintiffs'  premises;  that  in  the 
rears  1890  and  1891  the  defendant  constructed  a  system  of  water- 
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works  and  built  reservoirs,  and,  in  obtaining  water  to  fill  the  same. 
It  did,  withoat  the  authori^  of  plaintiffs,  and  without  right  so  to  do, 
wrongfully  appropriate  and  divert  the  said  stream  of  water  at  a 
point  where  it  is  fed  and  supplied  by  the  said  springs,  and  appro- 
priated the  waters  of  said  springs  and  stream  to  its  own  use;  and 
that  the  plaintiffs  are  thereby  deprived  of  the  use  and  benefit  of 
the  same,  to  their  great  damage.  The  answer  contained,  among 
other  things,  a  general  denial,  and  an  allegation  that  the  defendant 
had  a  right  to  take  the  water  in  controversy  under  a  deed  from 
Beach  dated  December  3, 1890.  The  verdict  represents  the  diminu- 
tion in  rental  value  of  plaintiffs'  premises  by  reason  of  such  diver- 
sion from  the  time  of  the  diversion,  in  June,  1891,  to  the  time  of  the 
commencement  of  the  action,  in  April,  1802. 

1.  Evidence  was  given  on  the  part:  of  the  plaintiffs  tending  to 
prove  the  allegations  of  the  complaint,  and  the  motion  for  a  nonsuit 
was,  we  think,  properly  denied.  It  was  a  question  of  fact  whether 
the  defendant  appropriated  springs  from  which  there  flowed  a  water 
course,  as  claimed  by  the  plaintiffs. 

2.  At  the  time  of  the  commencement  of  this  action  the  plaintiffs 
were  infants,  and  the  action  was,  in  form,  by  George  Q.  Hill,  their 
guardian  ad  litem.  In  the  complaint  it  was  alleged  that  Geoi^ 
G.  Hill  had  been  duly  appointed  such  gnardian,  and  this  was  denied 
by  the  answer.  Upon  the  trial  it  appeared  that  he  had  not  been 
duly  appointed.  Thereupon,  upon  the  application  of  the  counsel 
for  the  plaintiffs, — the  original  petition  being  before  the  court,  and 

*  it  appearing  that  Emmett  B.  Russell  was  a  responsible  and  proper 
person  and  had  filed  a  written  consent,  duly  executed, — the  court 
made  an  order  appointing  Mr.  Bussell  guardian,  and  substituting 
him  in  the  place  of  Mr.  Hill,  and  directed  that  the  pleadings  be 
amended  in  conformity  with  the  appointment.  The  defendant  ob- 
jected that  the  appointment  at  that  time  was  not  proper.  It  was, 
we  think,  authorized  by  the  rule  laid  down  in  Bima  v.  Iron  Works, 
120  N.  Y.  433,  24  N.  E.  940.  The  order  itself,  as  entered,  is  not 
appealed  from. 

3.  The  counsel  for  the  defendant,  in  opening  the  defendant's  case, 
asked  to  be  allowed  to  explain  the  facts  of  the  case  from  a  map 
which  had  not  then  been  proved,  or  put  in  evidence.  The  plaintiffs* 
counsel  objected,  and  the  court  sustained  the  objection,  and  de- 
fendant excepted.  This  was  a  matter  in  the  discretion  of  the  conrt, 
and  no  circumstances  are  apparent  indicating  an  abuse  of  snch  dis- 
cretion. The  case  of  Battishill  v.  Humphreys,  64  Mich.  494,  31 
N.  W.  804,  is  cited  to  sustain  the  exception.  In  that  case  a  new  trial 
was  granted.  In  an  opinion  by  one  of  the  justices,  several  grounds 
for  reversal  are  stated;  and,  among  others,  it  is  stated  that  the  coun- 
sel for  the  defendant  should  have  been  allowed,  in  the  opening,  to 
nse  a  diagram  of  the  premises.  The  pther  justices  concurred  in  the 
result  It  does  not  appear  that  they  placed  any  reliance  on  the 
point  as  to  the  diagram. 

4.  The  defendant,  at  the  dose  of  Its  case,  offered  In  evidence  a 
deed  from  George  G.  Freer  to  John  Magee,  dated  September  1,  1862^ 
and  recorded  December  11,  18(i2,  and,  in  connection  with  this. 
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offered  to  ahow  that  Freer  vea  the  original  owner  of  the  Beach 
form,  on  which  the  Bprings  in  question  are  situated,  and  also  of 
the  premises  now  owned  by  the  plaintiffs,  and  that,  before  he  con- 
veyed to  the  parties  who  conveyed  to  plaintiffs,  he  gave  the  deed  to 
Magee.  This  evidence  was  offered  with  a  view  of  lowing  that  the 
plaintiffs  had  no  right  in  the  stream,  the  defendant  claiming  that 
the  deed  to  Magee  operated  to  transfer  to  him  all  the  water  rights 
on  the  farm.  To  th^  evidence  the  plaintiffs  objected  that  no  such 
defense  was  set  np  in  the  answer,  and  upon  that  ground  the  court 
excluded  it.  It  was  also  objected  to  as  incompetent  and  improper, 
and  the  objection  sustained.  Exception  was  duly  talcen.  Upon  this 
matter  there  are  two  questions;  one  being  whether  under  a  gen- 
eral denial,  in  a  case  like  the  present,  the  defendant  can  show  title 
in  a  third  person,  and  the  other  being  whether  the  evidence  offered, 
assuming  it  to  be  admissible  under  the  pleadings,  amounted  to  a 
d^enae,  or  was  material 

It  tuui  been  held  that  in  an  action  of  ejectment  the  defense  of 
want  of  title  in  plaintiff  is  admissible  under  a  general  deniaL  Ben- 
ton T.  Hatch,  122  N.  T.  322,  25  K.  E.  486;  Oilman  v.  Gilman,  111 
N.  Y.  265,  18  N.  E.  849.  In  Wheeler  v.  Lawson,  103  N.  Y.  40,  8  N. 
E.  360,  it  was  held  that  where,  in  an  action  of  trespass  for  the  un- 
lawful taking  and  conversion  of  personal  property,  it  appears  that 
at  the  time  of  the  taking  complained  of  the  plaintiff  was  in  the 
actual  possession  thereof,  it  is  no  defense  to  show  title  in  a  third 
person.  The  defendant  must  connect  himself  in  some  way  v^ith 
the  owner.  A  like  view  was  taken  in  Grilfln  v.  Railroad  Co.,  101 
N.  Y.  354,  4  N.  E.  740;  People  v.  Hagadom,  104  N.  Y.  519,  520, 
10  N.  E.  891.  Bo  that  in  such  a  case  the  evidence  of  want  of  title 
in  plaintiff  would  not  be  available  under  a  general  deniaL  The  gen- 
eral rule  is  that,  in  an  action  of  trespass  on  real  estate  in  the  pos- 
session of  the  plaintiff,  the  possession  is  sufficient  to  maintain 
the  action  against  a  wrongdoer  (Rood  v.  Railroad  Co.,  18  Barb.  84; 
2  GreenL  Ev.  §  618),  and  therefore  a  general  denial  does  not  put 
the  title  in  issue  (Squires  v.  Seward,  16  How.  Fr.  478).  There  is 
some  force  in  f^e  suggestion  that  in  the  present  case  the  action  is, 
in  substance,  for  a  trespass  upon  rights  in  plaintiffs'  possession,  and 
that  a  general  denial  by  the  wrongdoer  does  not  put  in  issue  the 


Assuming,  however,  that  the  evidence  was  admissible  under  the 
pleading  did  it  amount  to  a  defense?  It  was  not  claimed  that  de- 
fendant held  under  Magee.  It,  in  fact,  already  appeared  that  de- 
fendant claimed  nnder  Beach,  by  deed  subsequent  to  tliat  nnder 
which  plaintiffs  held.  The  terms  of  the  deed  to  Magee  are  to  be 
considered.  By  it.  Freer  granted  to  Magee,  and  to  his  heirs  and  as- 
signs, forever,  "the  right  and  privilege  of  taking  water  from  the 
farms  of  the  said  George  G.  Freer  [describing  them  in  general 
terms],  and  gathering  together  and  concentrating  said  water  in  one 
or  two  reservoirs,  and  from  thence  conducting  the  same  through  any 
lands  of  the  said  George  G.  Freer  into  the  said  village  of  Watkins, 
with  a  view  of  supplying  such  of  the  inhabitants  of  said  village  witU 
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water  ae  may  agree  for  the  Bame  with  the  said  John  Magee,  his  heirs 
or  assigns,  and  for  other  purposes;  and  the  said  John  Magee  shall 
have  the  privilege  to  enter  upon  said  farms  and  pran^ies  to  efFectu- 
3ite  said  purposes,  and  to  make  ditches  and  drains,  undei^round  or 
otherwise,  for  the  purpose  of  collecting  the  water  Into  a  body,  and 
to  dig,  construct,  and  finish  reservoirs  to  receive  and  hold  the  same 
in  such  place  or  places  as  he  shall  deem  necessary,  and  at  all  times 
to  enter  upon  said  farms  and  premises,  doing  as  little  damage  as 
may  be,  for  the  purpose  of  repairing  and  keeping  tiie  waterworks 
in  order."  It  is  not  claimed  that  Magee  or  his  assigns  ever  entered 
or  asserted  any  rights  under  this  deed.  The  grant  was  only  of  the 
right  and  privilege  to  take.  The  amount  was  indefinite.  TWiatever 
was  not  taken  belonged  to  the  owner  of  the  farms,  to  the  same  ex- 
tent as  before  the  grant  So,  until  the  water  was  taken,  it  re- 
mained a  part  of  the  farms  as  before;  and,  so  far  as  it  was  a  natural 
strecun,  the  owners,  or  whoever  was  interested,  were  entitled  to  have 
it  run  as  before.  The  subsequent  deed  from  Freer  to  the  pred- 
ecessors of  plaintiffs  gave  them  the  right  to  have  the  stream  run 
in  its  natural  course,  subject  only  to  the  exercise  by  Magee  of  his 
right  and  pri\'ilege.  Until  that  was  exercised  the  plaintiffs'  rig^t 
to  the  use  was  perfect.  Washb.  Easem.  (4th  Ed.)  306;  Canal  Go. 
T.  Kidd,  37  CaL  282, 311,  319.  It  would  therefore  follow  that  in  the 
absence  of  any  claim  that  Magee,  or  any  one  under  him,  had  ever 
entered  under  his  deed,  or  made  any  claim  to  the  water,  the  deed 
itself  did  not  show  a  want  of  right  in  plaintiflFs  to  have  the  water 
continue  in  its  natural  course.  Upon  this  ground  the  deed  was 
not  material,  and  was  properly  excluded. 

5.  Our  attention  is  called  to  some  other  exceptions  to  rulings  upon 
evidence,  but  we  find  in  them  no  sufficient  basis  for  reversal.  The 
defendant  also  claims  error  in  the  refusal  to  charge  several  re- 
quests. The  court,  in  its  charge,  very  distinctly  placed  the  right  of 
the  plaintiffs  to  recover  upon  the  question  whether,  at  the  point 
where  the  defendant  made  its  excavations,  there  was  then  a  spring 
or  springs  from  which  there  was  a  water  course  ^tending  to  and 
across  the  plaintiffs'  lands.  This  was  the  vital  question  in  the  ease. 
Bloodgood  V.  Ayres.  37  Hun,  35!);  Colrick  v.  Swinbum,  105  N.  Y. 
503, 12  N.  E.  427.  The  charge  covered  the  substance  of  most  of  the 
requests,  and  contained  all  that  was  material  for  the  fair  disposition 
of  the  case.  We  are  not  persuaded  that  the  court,  in  its  refusals 
to  charge  requests,  committed  any  error  that  calls  for  the  interven- 
tion of  the  appellate  court  The  foregoing  considerations  lead  to 
an  affirmance. 

Judgment  and  order  affirmed,  with  costs.   All  concur. 


HEAD'S  IRON  FOUXDRT  T.  SANDERS. 
(Supreme  Court.  General  Term,  Fourth  Department  Hay  IS,  1894) 

JOBTICES  OF  THE  PeACE — JuBIfiDICTtON. 

Code  ClT.  Proc.  8  2860,  provides  that  "an  action  must  be  brought  before 
a  Justice  of  a  town  or  city  wherein  one  of  the  parties  reside,  or  a  Justice 
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of  an  adjoining  town  or  dty  In  the  same  county,  except  In  one  of  the  fol- 
lowing cases."  Subdirislons  1-4  of  said  section  enumnnte  four  excep- 
tions enlarging  tlie  Jurisdiction  of  the  justice.  SubdlTlslon  6  proytdes 
that  no  Justice  of  a  town  adjoining  an  Incorporated  ci^  "shall  have  Juris- 
diction of  any  action  brought  by  or  against  a  resident  of  such  adjoining 
city  unless  at  least  one  of  the  parties  to  the  action  is  a  resident  of  sucb 
town."  Bdd,  that  subdiyision  6  was  an  exception  to  the  main  clause  of 
the  section,  and  not  to  the  other  subdlylsions,  and  did  not  affect  the  right 
glren  by  snbdiyislon  3  to  a  resident  of  a  dty  to  me  a  nonresldoit  of  the 
connty  Id  a  town  adjoining  the  dty. 

Appeal  from  Oneida  county  court. 

Action  by  Head's  Iron  Foundry  against  Smith  Sanders.  Prom 
a  judgment  affirming  a  judgment  of  the  justice's  court  in  favor  of 
plaintiff  for  |6.63  damages  besides  costs,  defendant  appeals.  Af- 
firmed. 

The  action  was  brought  before  a  Justice  of  the  peace  of  the  town  of 
Whitestown,  In  the  county  of  Ondda,  and  the  Bummona  was  eerred  on  tite  de- 
fendant within  that  town  on  the  22d  April,  18^.  The  complaint  was  for 
goods  sold  and  delivered,  and  was  verifled.  TJpon  the  return  day  of  the  sum- 
mons the  defendant  appeared  specially,  and  objected  to  the  Jurisdlctton  of  the 
justice  on  the  groimd  that  the  plaintiff  was  a  resident  of  the  city  of  Utica. 
which  adjoined  the  town  of  Whitestown,  and  that  the  defendant  was  a  resi- 
dent of  the  town  of  St.  Johusvllle.  in  Montgomery  county.  An  affidavit  was 
presented,  showing  the  residence  of  defendant  as  stated;  and  a  certified  copy 
of  the  artldes  of  association  of  the  plaintiff,  showing  Its  principal  business 
office  to  be  In  the  dty  of  Utica.  The  objection  was  overmled,  and  judgment 
entered  on  the  verified  complaint. 

Argued  before  HARDIN,  P.  J.,  and  MABUN  and  MEBWIN,  JJ. 

Frank  B.  Towman,  for  appellant 
Ii.  N.  Southworth,  for  respondent 

MEBWIK,  J.  The  controversy  npon  this  appeal  la  over  the  con- 
straction  of  flection  2869  of  the  Code  of  Civil  !E^cednre,  as  amended 
by  chapter  74  of  the  Laws  of  1893.   That  section  is  as  follows: 

"Sec.  2868.  An  action  must  be  brought  before  a  Justice  of  a  town  or  city 
wha«ln  one  of  the  parties  resides,  or  a  Justice  of  an  adjoining  town  or  dty 
In  the  same  county,  except  In  one  of  the  following  cases:  (1)  Where  tiie  de- 
fendant has  "absconded  from  his  residence,  It  may  be  brought  befor;e  a  jus- 
tice of  the  town  or  city  In  which  the  defMidant,  or  a  portion  of  his  property. 
Is  at  the  time  of  the  commencement  of  the  action.  (2)  Where  the  plaintiff 
Is  not  a  resident  of  the  county,  or  if  there  are  two  or  more  plaintiffs,  where  all 
are  nonresidents  thereof,  It  may  be  brought  before  a  Justice  of  the  town  or 
city.  In  which  the  plaintiff,  or  either  of  the  plaintiffs,  or  his  attorney,  is  at  tbe 
time  of  the  commencement  of  the  action.  (3)  Where  the  defendant  Is  a  non- 
resident of  the  county.  It  may  be  brought  before  a  justice  of  the  town  or  city, 
in  which  he  Is  at  the  time  of  the  commencement  of  the  action.  (4)  Where  It 
Is  specially  prescribed  by  law,  that  a  particular  action  may  be  brought  before 
a  justice  of  the  town,  city,  county,  or  district,  where  an  offense  was  com- 
mitted, or  where  property  is  found.  A  defendant  designated  in  section  two 
thousand  eight  hundred  and  seyenty-nlne,  section  two  thousand  eight  hundred 
and  eighty,  or  section  two  thousand  eight  hundred  and  eighty-one  of  this  act. 
Is  deemed,  for  the  pmT>osea  of  this  section,  a  resident  of  the  town  or  city  where 
the  person,  to  whom  a  copy  of  the  summons  Is  delivered,  resides.  (5)  In  any 
town  adjoining  an  Inccurporated  city,  no  Justice  of  such  town  shall  haye  juris- 
diction of  any  action  brought  by  or.  against  a  resident  of  such  adjoining,  city, 
unless  at  least  one  of  the  parties  to  the  action  is  a  resident  of  such  town." 


The  amendment  of  1893  consisted  in  the  addition  of  subdivision  6. 
Before  that  was  added,  the  justice,  in  a  case  like  tbie  present,  bad 
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jnrisdictioD  under  Bobdivisioii  3.  The  question  is  wliether  sabdi- 
vision  5  operates  to  limit  the  effect  of  subdivision  3.  T^e  defendant 
claims  that  it  does,  while  the  plaintiff  claims  that  H  only  operates 
to  limit  the  first  clause,  or  body,  of  the  section,  and  leaves  unimpaired 
the  other  four  subdiviBions,  as  grantiuj^  additional  jurisdiction  in 
certain  special  cases.  The  first  four  subdivisions  operate  to  enlarge 
the  jnrisdiction  of  the  justice.  Bennett  t.  Weaver,  50  Hun,  111,  ^ 
N.  Y.  Supp.  776.  They  are  not  dependent  npon  the  limitatloiiB  stated 
In  the  first  or  main  clause.  They  relate  to  special  caaeB.  On  the 
other  hand,  subdirision  5  operates  to  diminish  the  jurisdiction  of  the 
justice  as  given  in  the  main  clause.  It  is,  in  form  at  least,  only  ap- 
plicable as  an  exception  to  the  cases  covered  by  the  main  clause. 
Reading  them  together,  as  they  should  be,  it  is  provided  that  an  ac- 
tion must  be  brought  before  a  justice  of  a  town  or  city  wherein  one 
of  the  parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in  the 
same  county,  except  that  in  any  town  adjoining  an  incorporated  city 
no  justice  of  such  town  shall  have  jnrisdiction  of  any  action  brought 
by  or  i^ainst  a  resident  of  such  adjoining  city,  unless  at  least  one 
of  the  parties  to  the  action  is  a  resident  of  such  town.  Bead  in  this 
way,  subdivision  5  does  not  affect  or  limit  the  positive,  independent, 
additional  powers  given  in  the  other  subdivisions.  It  may  be  said 
that,  if  the  legislature  had  intended  that  subdivision  5  should  control 
the  other  subdivisions,  it  would  have  been  so  stated.  It  stands  now 
only  as  an  exception  to  the  main  clause,  and  not  as  an  exception  to 
the  other  exceptions.  The  object,  apparently,  of  the  amen^ent  of 
1893  was  to  prevent  the  oppressive  exercise  of  the  jurisdiction  of 
justices  of  adjoining  towns  as  against  or  in  favor  of  residents  of 
citi^  In  such  cases  there  might,  perhaps,  exist  improper  practices, 
but  that  reason  for  the  act  would  h&rdly  be  applicable  to  the  mat- 
ters covered  by  the  other  subdivisions.  In  fact  its  apjdication  to 
those  subdivisions  would  lead  to  results  somewhat  absurd.  By  sub- 
division 2,  a  nonresident  plaintiff  could,  before  the  amendment,  bring 
his  action  anywhere  in  the  county  of  defendant's  residence.  Bird 
V.  Crane,  26  Hun,  531.  There  is  no  reason  for  saying  that  he  cannot 
bring  it  against  a  resident  of  a  city  in  any  town  adjoining  the  city, 
and  still  the  right  be  given  him  to  bring  his  action  in  any  other 
place  in  the  county,  whether  near  or  distant  So,  if  the  defendant 
is  a  nonresident,  there  is  no  reason  for  saying  that  he  cannot  be 
sued  before  any  justice  of  an  adjoining  town,  and  still  the  right  be 
given  to  sue  him  anywhere  else  in  the  country.  So  of  an  absconding 
defendant  under  subdivision  1.  Subdivision  4  refers  to  specifU 
cases  under  other  provisions  of  law.  It  cannot  be  assumed  that 
these  were  designed  to  be  Interfered  with.  The  intent  of  the  legis- 
lature is  the  main  thing.  Peck  v.  Baldwin,  58  Hun,  810,  11  N.  Y. 
Supp.  792,  and  cases  cited.  A  construction  that  leads  to  a  reasonable 
and  consistent  result  is  to  be  preferred.  In  Potter's  Dwarris  on 
Statutes,  208,  it  is  said  that,  "when  the  meaning  is  ambiguous, 
where  the  clauses  are  confused  and  contradictory,  and  the  words 
such  as  admit  of  two  senses,  the  court  will  adopt  that  construction 
which  will  best  carry  the  just  and  reasonable  intention  of  the  legis- 
lature into  effect."  It  is  not  to  be  presumed  that  an  absurdity  or 
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contradiction  was  intended.  People  v.  Davenport,  91  N.  T.  B85; 
Smith,  St.  Const  §  518.  The  probable  object  in  a  change  of  the  law 
is  to  be  considered.  By  the  first  dause  of  the  section  under  consid- 
eration a  general  mle  is  laid  down  as  to  the  jnrisdlctioD  of  a  justice. 
Other  cases  beyond  the  scope  of  this  general  rule  are  jHwrided  for 
or  referred  to  In  the  first  four  additloni^  clauses.  In  the  fifth  clause 
or  subdivision  there  is  a  limitation  or  exception  to  the  general  nde, 
and  the  more  natural  meaning  of  the  whole  section,  constracted  as 
it  is,  is  that  this  exception  applies  only  to  the  cases  covered  by  the 
general  rule,  or  to  the  cases  that  otherwise  would  be  included  In  the 
general  mle.  This  would  accomplish  the  probable  object  of  the 
amendment,  and  would  not  lead  to  absurdities  or  inconsistencies, 
but  would  leave  in  full  force  the  positive  provisions  of  the  other  sub 
divisions.  It  should,  therefore,  I  think,  be  said  tliat  the  amendment 
of  1893  did  not  impair  the  force  of  subdivision  3.  These  views  lead 
to  the  condnsion  that  the  justice  had  jurisdiction,  and  that  the 
judgment  should  therefore  be  affirmed.  Judgment  affirmed,  with 
costs. 

HABTIN,  J.,  concurs.  HABDOT,  P.  J.,  not  voting; 


(Snpreme  Gonrt,  General  Term,  Fourth  Department    Uay  18.  tSH.) 

1.  LOTTBRIES— SbLLTNO  PoOLS  OIT  BORBB  RaCBB. 

Selling  pools  on  horse  races  la  not  a  lottery,  within  Const,  art  1,  S  10. 
prohibiting  lotteries  or  the  sale  of  lottery  tickets;  and  therefore  Laws 
1887,  e.  479,  anthwlzlng  such  pool  selling  on  races  conducted  on  the  track 
at  any  Incorporated  association.  Is  constitutionaL 

a,  COHBTITCTIONAL  LAW— PriVATK  AND  LoCAL  BlLI.8. 

Nor  is  the  act  a  private  or  local  bill,  within  Const  art  8,  {  Ifl^  as  It  ap- 
plies to  all  Incorporated  racing  associations  within  the  state. 

Appeal  from  special  term,  Herkimer  county. 

Action  by  Thomas  D.  Beilly  against  Milton  C.  Gray.  From  an  in- 
terlocutory jn^ment  overruling  a  demurrer  to  the  comidaint,  de- 
fendant appeals.  Berersed. 

The  allegattons  of  the  complaint  are,  in  aabstance,  as  followB:  At  the  times 
mentioned  In  the  complaint  the  Sarat(^  Radng  Asaodatifm  was  a  domestic 

corporation  duly  organized  and  incorporated  under  and  pursuant  to  the  laws 
of  this  state  for  the  purpose  of  Improving  the  breed  of  horses,  and  It  owned 
and  conducted  a  race  track  and  groimds  situated  In  the  county  of  Saratoga. 
Between  the  15tb  day  of  May  and  the  16th  day  of  October,  1892,  at  the  said 
race  grounds  and  race  track,  and  within  the  Incdosure  of  the  grounds,  there 
was  glrra  and  conducted,  by  the  said  assodation  upon  Its  race  course,  and 
during  SO  days,  only,  between  the  dates  above  named,  certain  races  and  trials 
of  speed,  stTMigth,  and  endurance  of  certain  thoroughbred  hwsea,  and  on  those 
d^8  the  said  races  and  grounds  were  kept  open  for  the  admission  of  the 
public.  Pursuant  to  chapter  479  of  the  Law»  of  1887,  there  was  conducted 
during  the  said  SO  days  at  the  said  race  track  and  grounds,  and  within  the 
Inclosure  thereof,  certain  pool  selling,  being  a  scheme  and  device  for  the  pur- 
pose of  enal^ng  p«sons  who  might  be  thei'e  present  to  bet  and  wager,  and  to 
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form  pools  depMident  npoD  the  result  of  each  of  the  said  races  or  contests. 
The  pool  selling  referred  to  In  said  act,  and  which  was  so  condticted  upon  the 
said  race  track  and  grounds,  constated  of  ca^in  schemes  known  by  the  names 
of  "auction  pools."  "French  pools,"  "and  hook  making."  The  auction  pools 
were  conducted  as  ftdlows:  A  certain  number  of  horses  being  entered  to  nm  io 
a  certain  race  to  be  held  at  a  certain  time,  any  person  desiring  to  lUTest  mon- 
ey in  the  pool  and  bet  on  the  race  offers  to  the  auctioneer,  or  person  conducting 
the  pool,  a  certain  amount  of  money  for  the  choice  or  selection  of  a  horse,  from 
those  entered  In  the  race,  which  he  supposes  will  be  the  winner.  A  number  of 
bids  may  be  offered  for  the  first  choice.  The  person  offing  the  lilgfaest 
amount  obtains  the  first  choice  of  the  horse  which  he  supposes  will  be  the 
winner,  and  the  horse  selected  by  him  he  then  and  there  names,  and  deposits 
the  amount  he  has  so  off«-ed  for  the  first  choice  in  the  hands  of  the  anctioneo* 
or  the  person  conducting  the  pools.  It  often  occurs  that,  after  seroral  diff«*ent 
choices  are  selected  by  tstIous  pawns  bidding,  there  remains  a  number  of 
horses  In  the  race  undisposed  of.  These  are  called  the  "field."  These  are 
taken  together  by  the  persons  or  person  offering  and  deposltii^  the  Ugfaest 
amount  for  the  same.  The  amounts  so  deposited  for  eadh  choice  and  the  fidd 
(If  there  Is  a  field)  are  added  togetiier,  and  the  whole  constitutes  what  is  called 
the  "pool."  Each  peraon  ho  depositing  bis  mcmey  on  bis  choice,  or  on  the 
field,  receives  a  card  or  receipt  for  the  same,  showing  the  horse  or  (if  on  the 
field)  the  horses  selected,  the  amount  so  deposited,  and  the  total  amount  In 
the  pool.  The  money  In  the  pool  (less  the  commisston  of  the  person  conducting 
the  pool)  Is  paid  to  the  person  who  selected  the  winning  horse  In  the  race  aft^ 
the  determination  of  the  rac^  and  upon  the  presentation  to  the  condncUa  of 
the  pools  of  the  card  or  receipt  wlildi  Is  hdd  1^  the  winner.  The  "French 
pool,"  so  called,  was  conducted  as  follows:  A  list  of  the  horses  in  a  cotaln 
race  then  to  be  run  Is  placed  on  an  Indicator,  in  open  view,  and  to  each  horse 
contending  in  the  race  Is  assigned  a  number,  a  clear  space  being  reserved 
for  the  name  of  each  horse,  with  a  separate  dial  attached,  whi(di  shows  the 
number  of  times  the  horse  has  been  chosen.  A  person  wishing  to  lUTCst  mon- 
ey on  a  certain  horse  piirchases  of  the  person  having  charge  of  the  pool  a 
card  or  receipt,  commonly  called  a  "ticket,"  stating  at  the  time,  to  the  one  hav- 
ing chai^  the  horse  M^oa  which  he  wished  to  purchase  the  ti<A»t.  The 
ticket  so  recdved  has  on  Its  face  the  number  corresponding  with  the  nom- 
,  ber  which  Is  attached  to  the  name  of  the  horse  on  the  indicator.  When  tile 
piurcliase  has  been  made,  there  is  shown  on  an  Indicator,  placed  in  open  Tiew, 
the  whole  number  of  cards,  receipts,  or  tickets  that  have  been  sold  or  taken  on 
the  race,  and  this  is  done  from  time  to  time,  as  each  ticket  Is  purchased  or 
taken.  When  the  pool  Is  closed,  the  whole  amount  invested  on  the  differoit 
horses,  or  the  amount  of  the  different  cards  or  tickets  tak^  on  the  different 
horses,  in  the  race,  is  added  togethra",  and  shown  on  a  different  dial  In  op&i 
view,  called  the  "total,"  which  constitutes  the  pool.  The  total  (leas  the  com- 
mission of  the  person  conducting  the  pool)  Is,  after  the  tmnlnatlou  of  the  race, 
divided  In  equal  sums  among,  and  paid  to,  the  persons  who  have  selected  and 
purchased  cards  or  tickets  on  the  horse  winning  the  race,  upon  the  jtresmta- 
tion  of  their  cards  or  tickets.  Any  number  of  persons  acting  separately  may 
dioose  the  same  or  any  horse  in  the  race,  and  the  amount  paid  for  each  card 
or  ticket  is  the  sama  The  number  of  cards  or  tickets  sold  or  taken  on  each 
horse  Is  unlimited,  and  any  person  may  buy  or  take  as  many  cards  or  tickets 
on  each  or  upon  any  horse  in  the  race  as  he  chooses.  The  bookmaking  re- 
ferred to  was  a  scheme  for  the  distribution  of  money,  dependent  upon  the  re- 
sult of  the  race,  and  was  conducted  by  the  persons  known  as  "bookmakers*" 
who  offer  to  bet  or  wager  upon  any  horse  contending  or  running  In  any  race. 
Any  person  upon  the  said  tntA  or  grounds  might  apply  to  any  bookmaker  to 
bet  upon  any  horse  oigaged  or  running  In  any  of  the  races,  and  the  mJd 
bookmaker  makes  the  pool,  and  becomes  the  owner  of  the  money,  so  to  speak, 
in  case  the  horse  upon  which  the  money  Is  so  staked  falls  to  win  the  race- 
On  the  1st  day  of  August,  1892,  that  being  one  of  the  30  days  upon  whldi 
races  were  given  on  said  race  track,  and  one  of  the  days  upon  which,  under 
the  act  of  1887,  they  might  be  there  run  and  conducted,  and  pool  selling  also 
be  there  conducted,  the  defendant,  pretending  the  same  to  be  lawful.  thCT  and 
there  conducted  such  pool  selling  according  to  the  methods  above  described  as 
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"auction  poor  and  "French  pooL"  At  that  date  the  plaintiff,  when  the  races 
were  being  given,  and  upon  the  grounds  and  withlii  the  inclosure  thereof,  pur- 
chased from  the  defendant  pool  known  as  a  "French  pool,"  conducted  by 
defendant  aa  above  described,  and  did  bet  and  wager,  and  did  deposit  and 
pay  to  defendant,  and  defendant  received  from  plaintiff,  the  snm  of  f600.  for 
the  purpose  that  the  same  should  be  bet  and  stoked,  and  for  an  Interest  In 
such  pool,  dependent  upon  the  result  of  a  certain  race  then  and  there,  on  said 
let  Au^st,  1892,  to  take  place  at  the  race  track  between  divers  horses  en- 
ta^d  In  the  race,  among  which  was  one  thoroughbred  horse  known  by  the 
name  "Postmaster,"  and  me  oth»  thoroughbred  horse  known  by  the  name 
**Goramor  Foraker."  The  money  so  staked,  bet,  and  invested  was  bet  and 
wagered  in  all  respects  according  to  the  method  of  the  French  pool,  and  was 
dependent  upon  the  horse  Postmaster  winning  the  race,  and  the  defendant 
received  the  same  for  such  purpose.  The  schemes  of  pool  selling  In  which 
the  defendant  was  engaged,  and  the  pool  In  which  plaintiff  invested,  were  at 
ttiat  time  and  place  imlawful,  and  defendant  Illegally  received  the  sald'faoO 
from  the  plaintiff.  At  the  same  date  and  place,  the  plaintiff,  when  the  races 
were  being  run,  and  upon  the  grounds,  and  within  the  inclosure  thereof,  pur- 
chased from  the  defendant  another  pool,  known  as  "auction  pool,"  then  and 
tiere  conducted  by  defendant  according  to  the  method  of  auction  pools  above 
described,  and  did  In  that  manner  bet,  deposit,  and  pay  to  the  defendant,  and 
the  defendant  received  from  the  plaintiff,  the  sum  of  $550,  for  the  purpose 
that  the  same  should  be  bet  and  staked,  and  for  an  Interest  In  such  auction 
Vod,  dependent  upon  the  result  of  the  race  then  and  there  to  take  place  be- 
tween divers  taonies,  anumg  wbldi  wu  the  horse  Postmaster  and  the  hcvse 
Governor  Forak^.  The  mtmey  so  staked  was  bet  and  wag«:ed  according  to 
the  method  of  the  auction  pool,  and  was  dependent  upon  the  horse  Postmaster 
winning  the  race,  and  the  defendant  received  the  same  for  such  purpose.  That 
■cheme  of  pool  selling,  and  the  pool  in  which  plaintiff  so  bet  and  invested  his 
money,  are  and  were  at  that  time  and  place,  unlawful,  and  the  defendant  ille- 
gally received  the  said  $550  from  the  plaintiff.  Subsequent  to  Augoat  1, 1892, 
and  before  the  commencement  of  this  action,  the  plaintiff  duly  demanded  of 
defendant  the  said  moneys,  and  the  defendant  refused  to  pay. 

The  .defendant  demurred  upon  the  fnoimd  that  the  ocnuiriatait  does  not  state 
facts  suffltdoit  to  constitute  a  cause  of  action. 

Argued  before  HABDIK,  P.  J.,  and  MABTEET  and  UKBWIN,  JJ. 

If.  0.  Gray  and  W.  A.  Matteson,  for  appellant 
A.  M.  MiUa,  for  respondent 

MERWIN,  J.  There  is  practically  no  doubt  that,  as  the  law  stood 
prior  to  the  passage  of  chapter  479  of  the  Laws  of  1887,  the  trans- 
actions  described  in  the  complaint  were  unlawful  and  prohibited, 
and  the  money  which  the  plaintiff  lost  could  be  recov^^  of  the 
defendant  It  is  also  qnite  evident  that  the  legislature,  the  act  of 
1887,  intended  to  legalize  pool  selling  at  certain  horse  races.  It 
was  so  held  in  Brennan  v.  Association,  B6  Hun,  188,  9  N.  Y.  Supp. 
220,  and  that  a  pool-selling  contract  could  be  enforced.  Under  the 
allegations  of  the  complaint,  we  must  assume  that  the  pool-selling 
transactions  between  the  plaintiil  and  defendant  were  covered  by 
the  proTisions  of  .the  act  of  1887,  so  that,  if  that  act  is  valid,  the 
plaintiff  has  no  cause  of  action.  To  meet  this  aspect  of  the  case, 
the  plaintifF  claims  that  the  act  of  1887  is  invalid  upon  the  ground 
that  it  is  in  violation  of  that  part  of  section  10  of  article  1  of  the 
constitntion  of  the  state  which  provides  as  follows:  "Xor  shall  any 
lottei7  hereafter  be  authorized  or  any  sale  of  lottery  tickets  allowed 
within  this  state."    This  contention  of  the  plaintiff  was  anstained 
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at  the  special  term,  and  the  act  in  that  respect  was  held  to  be  uncon- 
stitutional. 

The  qnestion,  then,  Is  whether  the  pool  selling.  In  the  management 
of  which  the  defendant  was  engaged,  was  a  lottery,  within  tlie 
meaning  of  the  constitation.  We  are  referred  to  no  direct  authority 
upon  this  subject  in  this  state.  The  question  might  have  been 
raised  in  the  Brennan  Case,  above  cited,  but  apparently  it  was  not. 
We  are  referred  to  several  cases  in  other  jurisdictions  that  are 
claimed  to  have  a  bearing.  In  State  v.  Lovell,  39  N.  J.  Law,  458 
(decided  in  1877),  it  was  held  that  auction  pools  and  French  pools 
upon  horse  races,  like  those  here  in  controven^y,  were  lotteries, 
within  the  crimes  act  of  that  state.  The  particular  provisions  of  that 
act  do  not  appear  in  the  report  The  charge  against  the  defendant 
was  the  setting  up  of  a  lottery  for  money,  and  selling  a  lottery  ticket 
therein.  In  ToUett  v.  Thomas,  L.  B.  6  Q.  B.  514,  it  was  held  that  a 
scheme  for  betting  on  horse  races,  quite  similar  to  the  French  pool, 
was  a  game  of  chance,  not  because  of  the  ilncertainty  of  the  event 
-  of  the  race,  but  because  of  the  uncertainty  In  the  final  amount  of  the 
stakes.  In  People  T.  Beilly,  60  Hich.  384,  15  K.  W.  620  (decided  in 
1883),  it  was  held  that  pool  selling,  where  the  pools  were  made  up 
of  amounts  bid  for  the  privilege  of  selecting  horses  out  of  those 
running  in  races,  and  of  bets  of  as  many  as  saw  fit  to  do  so  by  puiv 
chasing  checks  deposited  on  baseball  matches,  where  those  who  bet 
on  the  winning  combination  received  the  pool,  did  not  constitute 
-*a  lottery  for  disposing  of  mon^,"  within  the  meaning  of  a  municipal 
ordinance  against  keeping  any  'flotteiy,  policy,  bncketshop,  board  of 
trade  or  any  other  scheme  or  place  for  drawing  or  disposing  of 
money,  wheat  or  other  property  within  the  city."  In  Bnckalew  t. 
State,  62  Ala.  334,  where  the  theory  of  the  game  was  that  several 
persons  contributed  equal  sums  to  a  common  purse,  which  was 
awarded  to  the  contributor  whom  chance  so  favored  as  to  raster  for 
him  the  highest  number  in  the  whirl  of  a  hand  upon  a  pivot,  this  was 
hdd  not  to  constitute  a  lottery.  Generally  speaking,  a  lottery  is 
a  scheme  for  the  distribution  of  prizes  by  chance.  2  Bonv.  Law 
Diet.  The  prizes  may  be  in  money  or  in  specific  articles  of  other 
property.  In  Bish.  St  Crimes,  §  954,  it  is  said  to  be  an  essential 
element  that  the  lot  is  in  some  way  to  be  cast  or  ascertained  by  the 
managers  of  the  scheme.  By  the  Penal  Code  (section  323)  a  lottery 
is  defined  to  be  "a  scheme  for  the  distribution  of  property  by  chance^ 
among  persons  who  have  paid  or  agreed  to  pay  a  valuable  considera- 
tion for  the  chancy  whether  called  a  lottery,  raffle,  or  gift  enter- 
prise or  by  some  other  name.*'  In  the  PenaJ  Code,  pool  sellii^  is 
not  considered  in  the  chapter  concerning  "lotteries,"  but  is  in  the 
chapter  concerning  "gaming,"  and  Is  classified  with  bets  and  wagers. 
The  term  seems  to  have  first  appeared  in  our  penal  statutes  in 
chapter  178  of  the  Laws  of  1877,  entitled  "An  act  in  relation  to  bets, 
wagers  and  pools."  In  Com.  v.  Ferry,  146  Mass.  203,  15  K  E.  485, 
a  pool  is  defined  to  be  a  combination  of  stakes,  the  money  derived 
from  which  is  to  go  to  the  winner.  It  is  there  said  that  re^stering 
bets  and  sdllng  pools  are  not  distinct  kinds  of  unlawful  businesst 
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bat  different  parts  of  one  tranaaction,  representing  different  stages 
of  it  Fool  selling,  as  described  in  tile  romidaint,  is  simply  a  scheme 
tor  facilitating  betting  on  horse  races.  The  manager  is  the  stake* 
holder.  The  better  deposits  his  money  and  selects  his  horse.  In 
one  kind  of  pool  the  highest  bidder  has  the  first  choice  of  horses. 
The  event  of  the  race  determines  the  winner,  and  he  gets  the  whole, 
less  the  commissions  of  the  manager.  There  exist  all  the  character- 
istics of  betting.  The  fact  that  several  may  combine  upon  the  same 
horse  does  not  change  the  character  of  tiie  transaction.  T^e  pool 
manager  has  nothing  to  do  with  the  race,  or  with  the  moneys,  ez- 
•cept  to  safely  hold  them  until  the  race  is  decided,  and  then  hand 
them  over  to  the  winner  or  winners,  less  his  commissions.  The 
essence  of  the  whole  thing  is  the  betting,  and  that  should  determine 
the  category  to  which  such  transactions  belong.  The  provision  of 
the  constitution  of  1846  was  in  substance  the  same  as  in  that  of 
182L    The  latter  was: 

"No  lottery  Bball  ha«efter  be  authorized  In  this  state;  and  the  legislature 
flhall  {MISS  laws  to  prevent  the  sale  of  all  lotl^  tickets  within  this  state  ezc^  • 
Id  lottales  already  ivovided  for  by  law." 

For  many  years  prior  to  1821  there  had  existed  laws  for  the  pro- 
hibition of  all  lotteries  other  than  such  as  should  be  authorized  by 
the  legislature.  See  Laws  1783,  c.  12  (1  B.  L.  1802,  p.  35);  Laws 
1819,  c.  20G.  Tlie  legislature,  however,  had  by  special  acts  author- 
ised ^em  to  such  an  extent  as  to  call  for  a  constitutional  prohibi- 
tion. Evidently,  it  was  not  deemed  wise  to  trust  the  legislature  on 
the  subject  Hence  the  provision  in  the  constitution  of  1821,  and 
continued  in  the  constitution  of  1840.  There  had  also  existed, 
prior  to  1821,  a  law  for  the  prevention  of  betting  upon  horse  races 
or  on  any  game  of  chance.  See  Laws  1802,  c.  44  (1  E.  L.  1813,  p.  222). 
This,  in  substance,  was  carried  into  the  Revised  Statutes  of  1827- 
1830  (1  Bev.  St  pt  1,  c.  20,  tit  8,  art.  3).  This  was  a  subject  distinct 
firom  the  subject  of  lotteries^  and  so  treated  in  the  Be  vised  Statutes 
and  In  tiie  prior  lawa.  The  one  was  forbidden  in  the  constitution, 
■and  the  other  was  not  In  Cooley's  Constitutional  Limitations  (6th 
Ed.,  69)  it  is  said: 

"The  meaning  of  the  etmstltutlon  is  fixed  when  It  la  adopted,  and  It  Is  not 
dlffo'ent  at  any  subsequent  time  when  a  court  has  occasion  to  pass  upon  It. 
The  object  of  construction,  as  applied  to  a  written  oonatltntion,  is  to  give 
effect  to  tbe  intent  of  the  people  In  adopting  it" 

In  construing  a  provision  of  the  constitution,  its  history  and  the 
conditions  and  circumstances  attending  its  adoption  must  be  kept  in 
view.  Sweet  v.  City  of  Syracuse,  129  N.  Y.  316,  27  N.  E.  1081,  and 
29  N.  E-  289.  It  seems  to  me  very  clear  that  it  was  not  the  intent  of 
the  framers  of  the  constitution  either  of  1846  or  1821,  in  the  use  of 
the  word  "lottery,"  to  include  in  it  the  subject  of  betting  as  then 
prohibited  by  statute.  They  were  distinct  subjects  npon  the  statute 
book  and  in  the  public  mind,  and,  if  the  design  had  been  to  cover 
both,  they  would  have  been  nam^  It  is  not  enough  to  say  that 
they  both  involve,  to  some  extent  the  same  kind  of  evil.  It  may  be 
difficult  to  precisely  define  the  difference  between  the  two.    It  may 
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be  said,  ns  in  People  v.  Elliott,  74  Mich.  264,  268,  41  K.  W.  916,  that 
in  betting  there  is  an  opportuni^  for  the  exercise  of  reason  and 
judgment,  while  in  a  lottery  there  is  no  such  opportunity.  It  may 
be  said  that  betting  is  not  a  distribution  of  property,  but  an  agree- 
ment to  pay  the  winner  certain  sums  in  a  certain  contingency,  or 
that  the  winner  shall  have  certain  sums  which  are  deposited  as 
stakes.  But  be  the  distinction  what  it  may,  it  is  very  clear  from 
the  state  of  the  statutory  law  in  1846,  as  well  as  in  1821,  that  bet- 
ting upon  a  horse  race  was  not  then  understood  to  be  a  lottery. 
That  being  so,  we  must  assume  that  it  was  not  meant  to  be  included 
in  the  term  'lottery'*  as  used  in  the  constitution.  The  same  mle 
must  apply  to  the  pool  selling  comjdained  of,  as  it  must  be  classed 
with  betting,  and  is  a  development — a  combination — in  the  same 
line.  It  follows,  therefore,  that  the  constitutional  prohibition 
against  lotteries  does  not  apply. 

Some  other  objections  to  the  law  of  1887  were  raised  at  the  spe- 
cial term,  but  they  were  held  not  to  be  tenable.  In  this  regard  we 
,  think  the  special  term  was  correct  The  act  is  not  a  private  or  local 
bill,  within  the  purview  of  section  16  of  article  3  of  the  constitution. 
People  V.  Squire,  107  N.  Y.  601,  14  N.  E.  820.  Nor  is  it  within  the 
provisions  of  section  18  of  the  same  article.  The  act  is  a  general 
one,  applicable  to  all  associations  of  the  character  referred  to,  in 
any  part  of  the  state.  Nor  do  the  cases  of  In  re  Jacobs,  98  N.  Y. 
98,  and  People  v.  Marx,  99  N.  Y.  377,  2  N.  E.  29,  apply.  No  consti- 
tutional rights  of  the  plaintiff  are  infringed  upon,  as  in  those  cases. 
Our  attention  is  called  to  the  peculiar  character  of  the  act  of  1887, 
and  its  purpose  and  effect.  It  seems  to  be  somewhat  anomalous; 
but  with  this  we  have  nothing  to  do,  provided  the  legudatnre 
had  power  to  pass  It.  We  must  apply  to  the  case  the  same  rule  of 
construction  as  in  other  similar  cases.  If  the  law  is  in  fact  im- 
proper and  a  source  of  evil,  aad  still  within  the  power  of  the  le^s- 
lature,  the  responsibility  and  the  remedy  are  with  the  legislature, 
and  not  with  the  courts.  It  has  been  held  in  many  cases  that  a 
statute  will  not  be  declared  unconstitutional  unless  a  clear  and 
substantial  conflict  exists  between  It  and  the  constitution.  People 
v.  GUlson,  109  N.  Y.  397, 17  N.  E.  343;  People  v.  Rice,  135  N.  Y.  484, 
31  N.  E.  921.  We  do  not  find  in  the  present  case  such  a  conflict. 
It  fellows  that  the  judgment  must  be  reversed.  Interlocutory  judg- 
ment reversed,  with  costs,  and  demurrer  sustained,  with  costs,  with 
leave  to  plaintiff  to  amend  his  complaint  within  20  days  npon  pay- 
ment of  costs  of  demurrer  and  of  this  appeal. 

MABTIN,  J.,  concurs.   HAEDIN,  P.  J.,  not  voting. 


FOLBY  V.  NEW  YORE  CENT,  &  H.  B.  R.  Ca 

{Supreme  Court,  Gkneral  Term,  Sec(«id  D^artment   May  14, 1804^) 

Nbgligkncb— Ikjurt  to  Child. 

Where  the  parcmts  of  a  i^lld  four  yeftrs  old  resldlnft  near  a  ndlroad 
penult  the  child  to  wander  about  with  other  small  children,  and  It  goes 
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im  the  railroad  trade  and  Is  killed  by  a  train,  tbe  iiegUgence  of  tlte  parents 
so  concurs  with  tbe  negligence  oC  the  child  as  to  prednde  a  reoorwy  tqr 
the  taXbtr  against  the  railroad  compniqr. 

Appeal  from  circnit  court,  Orange  county. 

Action  by  William  J.  Foley  against  the  New  York  Central  &  Hud- 
fl<m  lUver  Bailroad  Company  to  recover  damages  for  causing  tbe  death 
of  plaintiff's  infant  son,  four  years  old.  There  was  a  judgment  of 
nonsoit,  and  plaintiff  appeals.  Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

John  M.  Gardner,  for  appellant 

Ashbel  Green  (A  S.  Cas^y,  of  counsel),  for  respondent. 

DYKMAN,  J,  This  is  an  action  for  the  recovery  of  damages  for 
causing  the  death  of  the  plaintiff's  intestate,  who  was  his  own  son, 
about  four  years  and  four  months  old.  The  accident  occurred  on  the 
West  Shore  Railroad,  near  New  Windnor.  and  the  facts  are  sub- 
stantially as  follows:  The  plaintiff  resided  tit  New  Windsor,  on  tbe 
west  side  of  a  public  load  leading  from  the  city  of  Newburg  to  Corn- 
wait,  and  about  six  or  seven  hundred  feet  from  the  place  where  tbe 
accident  occurred.  He  had  a  wife  and  two  children  residing  with 
him. — his  son,  John,  the  deceased,  four  years  and  four  months  old, 
and  a  daughter,  Mamie,  aged  seven  years.  The  children  were  playing 
near  the  house  with  Anna  McCulloiigh.  The  mother  saw  thoni  all 
playing  about  liO  feet  from  the  house  at  half  past  2  o'clock  in  the 
afternoon.  The  father  saw  them  playing  within  about  50  feet  of 
the  house  an  hour  before  the  aocidcnt.  Tliat  is  the  last  that  either 
father  or  mother  saw  of  the  children  until  after  the  occurrence.  The 
mother  had  seen  Anna  McCnllough  playing  with  her  children  on  one 
or  two  occarions  previous  to  this.  On  the  afternoon  of  November  13, 
1892,  which  was  Sunday,  .\nna  McCullnugh  started  with  the  other 
two  children  down  the  highway,  and,  after  pnssning  some  brickyards, 
they  started  and  walked  up  the  track  of  the  West  Shore  road  to- 
wards Newburg.  They  passed  over  one  culvert  or  trestle  above  the 
GHUies'  yard,  and  passed  the  Walsh  yard,  and  were  walking  cfver  the 
second  culvert  or  trestle,  opposite  the  Christie  yard.  MTien  upon 
the  culvert,  they  heard  the  locomotive  whistle  blow,  looked  back, 
and  saw  the  cars  coming.  John,  the  deceased  child,  then  tripped 
and  f^  upcm  the  trestle,  and  was  still  down  when  the  engine  reached 
him.  After  the  train  passed,  the  boy  was  found  under  the  culvert, 
about  the  fourth  tie  from  the  north  end,  dead.  Across  the  culvert 
or  trestle  were  square  ties  or  timbers  about  eight  or  ten  inches 
apart,  upon  which  the  track  was  laid,  the  stringers  running  at  the 
side  of  the  track  about  six  inches  in  height.  The  boy  was  struck  by 
the  Newbuig  local,  which  was  running  north.  There  were  no  high- 
ways crrasing  the  tracks  of  the  railroad  b(4ween  Cornwall  and  the 
clt7  of  Newburg, — a  distance  of  about  fonr  miles, — and  tbe  accident 
occurred  within  those  limits  south  of  the  city.  The  track  Is  straight 
for  three-quarters  of  a  mile  or  more  south  of  the  culvert  The  train 
consisted  of  three  coaches,  and  a  combined  car,  locomotive,  and 
tender.  The  air  brakes  and  appliances  were  in  good  order.  When 
v.28N.Y.s.no.8 — 52 
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about  1,000  or  1,200  feet  away,  the  engineer,  looking  through  the 
cab  window,  saw  eomething  upon  the  traclc,  and  immediately  blew 
the  whistle.  He  then  saw  they  weie  two  girls.  Both  left  the  track, 
and  then  one  turned  and  came  back.  He  blew  the  whistle  twice. 
When  he  saw  one  girl  go  back,  he  applied  the  air  brakes  with  one 
hand,  and  reversed  the  engine  with  the  other,  and,  when  he  was 
within  about  200  feet  of  the  trestle,  for  the  first  time  he  saw  this 
boy.  He  was  down  on  the  trestle,  and  he  only  saw  him  from  his  body 
up.  He  could  not  see  his  arms,  and  the  boy  was  lying  with  his  face 
flat  down.  When  the  girl  started  back,  the  engineer  saw  something 
which  he  thought  wae  a  dog,  but  which  he  immediately  discovered 
was  something  else,  and  proved  to  be  the  deceased  boy.  At  the 
time  of  the  accident  the  train  was  rnnning  at  a  speed  of  from  40  to 
45  miles  an  hour,  which  is  not  an  unusual  rate  at  that  place,  or  at 
other  points  on  the  road  between  stations  where  the  track  is  clear. 
To  stop  such  a  train,  rannii^  at  that  rate  of  speed,  would  require  a 
distance  of  abont  1,000  feet.  At  the  close  of  all  the  testimony  upon 
the  trial,  the  defendant  moved  for  a  nonsuit  on  the  ground  of  con- 
tributory negligence  of  the  plaintiff,  who  was  the  father  of  the  de- 
censed,  and  also  of  the  deceased,  and  that  no  negligence  was  shown 
on  the  part  of  the  defendant,  and  the  motion  was  granted.  The 
plaintiff  then  appealed,  from  the  judgment  which  was  entered  in  the 
action,  to  the  general  term. 

The  nonsuit  was  based  upon  the  failure  of  the  proof  to  establish 
negligence  against  the  defendant,  but  the  question  of  the  contributo- 
ry negligence  of  the  deceased  is  also  presented  upon  this  appeal,  and 
both  questions  are,  therefore,  to  be  examined.  While  the  deceased 
child  was  non  sui  juris,  and  was  incapable  of  forfeiting  his  legal 
rights  by  his  own  negligence,  yet,  if  his  parents  were  negllg^t,  their 
carelessness  may  be  imputed  to  him.  They  were  his  keepers,  to 
whose  exclusive  care  and  custody  he  is  confided,  in  contemplation  of 
law.  If,  therefore,  they  allow  him  to  be  heedlessly  instrumental  In 
his  own  injury,  they  cannot  recover  damages  therefor.  Snch  a  rale 
would  .permit  them  to  recover  for  injury  resulting  from  their  own 
misconduct  While  the  rule,  however,  will  not  excuse  a  volnntaiy  in- 
jury or  a  grossly  negligent  act,  it  has  full  application  to  a  case  like 
the  present,  where  neither  is  proven.  Walking  upon  the  track  <rf 
the  railroad  would  be  regarded  as  n^ligent  in  an  adult,  and  so  it 
must  be  deemed  negligent  in  the  deceased  child.  If  the  rule  now  is 
as  it  seems  to  be  (Kuns  t.  aty  of  Troy,  104  N.  Y.  361, 10  N.  E.  442), 
— that  the  negligence  of  parents  must  concur  with  the  negligence 
of  the  child  to  constitute  contributory  negligence, — we  think  both 
are  manifested  by  the  testimony  in  this  case.  The  child  was  unlaw- 
fully upon  the  railroad  track  with  two  other  children,  one  nine,  and 
the  other  seven,  years  of  age.  They  had  been  away  from  their  par- 
•entB  over  one  hour.  They  were  newr  a  railroad  which  was  in  foil 
operation,  and  therefore  palpably  a  place  of  danger.  The  father  and 
mother  were  both  at  home,  and  knew  their  children  were  ont  on  the 
street,  near  a  place  of  great  danger.  They  must  be  deemed  to  have 
possessed  knowledge  that  such  children  were  prone  to  wander  into 
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by  and  forbidden  places.  We  tbihk.  it  was  negligence  per  se  to  have 
allowed  those  children  to  wander  away  as  they  did.  In  relation  to 
the  negligence  of  the  defendant,  it  is  to  be  said  that  there  are  no 
highway  crossings  for  aereral  miles  below  the  city  of  Kewburg,  and 
therefore  there  was  no  recuson  why  the  train  should  have  diminidaied 
its  speed.  There  is  no  proof  that  the  track  or  any  of  the  appliances 
(»f  the  train  were  in  disorder.  The  engineer  was  on  hia  gaard,  and 
his  testimox^  is  all  we  have  to  prove  what  he  saw.  He  did  see  the 
<  hildren,  and  sounded  the  alarm,  but  he  was  not  then  bound  to  stop 
his  train;  as  it  was  light,  and  there  was  no  noise  to  drown  the  blast 
of  the  whistle,  he  had  a  right  to  assume  that  the  children  would  hear 
the  alarm  and  leave  the  track,  as  there  was  no  difficulty  in  their  so 
doing.  They  had  only  to  step  aside  a  few  feet,  upon  the  other  track, 
and  he  could  not  araume  that  either  of  them  would  falL  "All  the 
engineer  was  bound  to  do  after  tite  discovery  of  the  p^ril  was  to  use 
i-oasonable  diligence  and  care  to  avoid  it"  Ghrystal  v.  Bailroad 
Co.,  105  N.  Y.  164,  11  N.  E.  380;  Id.,  124  N.  Y.  519,  26  N.  E.  1103. 
We  find  the  evidence  Insufficient  to  sustain  a  finding  that  he  did  not 
use  reasonable  care  or  was  guilty  of  negligence. 

Upon  the  trial,  the  testimony  to  show  that  people  about  New 
Windsor  were  in  the  habit  of  going  up  and  down  the  railroad  track 
at  the  point  in  question  was  excluded,  and  that  exclusion  is  now 
assigned  as  error.  Such  testimony  would  only  show  that  many  peo- 
ple committed  trespass  upon  the  railroad,  and  it  was  properly  ex- 
cluded. Our  conclusion  is  that  the  judgment  should  be  affirmed, 
with  costs. 


DAVIS  V.  NEW  TORE,  L.  B.  *  W.  B.  Oa 
(Baiffeme  Oonrt;  Oeneml  Tenn,  Bectmd  Department   May  14, 18D4.) 

M ABTBR  AND  SERVANT— SAFB  PlACK  FOK  SERVANT  TO  WOKK. 

While  plaintiff's  Intestate  was  shoveling  coal  In  defendant's  bin,  the 
partition  ^ave  way,  under  the  pressure  of  the  coal  (a  an  adjoining  bin. 
In  which  the  coal  was  plied  about  40  feet  high,  and  intestate  was  killed. 
Before  the  accident,  while  the  bin  in  which  plaintiff  was  killed  was  empty, 
an  explosion  of  dynamite  in  the  neighborhood  had  caused  the  walls  of  the 
bin  to  bulffe,  and  braces  were  placed  at  one  point.  Bdd,  that  It  was  a 
question  tor  the  Jury  whether  snffldent  precauHons  were  taken  to 
Btrnigthen  the  bins. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  Maria  L.  Davis,  as  administratrix  of  Ira  Ll  Davis, 
deceased,  against  the  New  York,  Lake  Erie  &  Western  Bailroad 
Company,  to  recover  damages  for  alleged  negligence  of  defendant 
in  causing  the  death  of  plaintiff's  intestate.  Judgment  was  en- 
tered on  a  verdict  for  $5,000  in  favor  of  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

For  former  report,  see  23  N.  Y.  Supp.  359. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Lewis  E.  Garr,  for  appellant 
Frank  Comesky,  tor  respondent. 
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DTKMAK,  J.  This  is  an  action  for  the  recovery  of  damages 
tor  causing  the  death  of  the  plaintiff's  intestate,  who  was  her  son. 
The  deceased  was  in  the  employ  of  the  defendant,  as  a  coal  shoT- 
eler,  at  Piermont,  iu  Kocidand  county.  The  defendant  was  in 
possession  of  a  long  dock,  extending  into  the  Hudson  Tirer,  which 
was  used  for  storing  coal  in  very  large  quantities.  There  is  a  rail- 
road track  running  the  entire  length  of  tlie  dock,  and  there  is  a 
series  of  bins  on  each  side  of  the  track.  For  the  purpose  of  separ^ 
ating  the  different  grades  of  coal,  the  bins  are  divided  by  parti- 
tions which  run  crosswise  of  the  dock.  In  the  summer  of  1891  one 
of  those  bina  was  filled  with  stove  coal  to  the  top,  which  was  about 
12  feet  high,  and  then  the  coal  was  piled,  on  a  slant  of  about  45 
degrees,  to  a  height  of  35  or  40  feet  The  adjoining  bin  was  empty. 
About  tliat  time  there  was  an  explosion  of  dynamite  npon  the 
Hudson  Biver  Railroad,  about  opposite  the  dock,  which  shook  the 
bins,  and  caused  the  boxes  or  cribs  forming  this  bin  to  bulge  out. 
Braces  were  placed  on  the  north  side  of  the  bin  at  that  time. 
Thereafter,  the  vacant  bin  was  partly  filled  with  chestnut  cwd, 
and  so  remained  until  the  latter  part  of  November,  1891,  when  the 
defendant  commenced  to  remove  the  coal  therefrom.  For  that 
purpose  a  portable  railroad  track  was  laid  from  the  bin  to  the 
top  of  a  trestle  which  extended  along  the  south  of  it  The  coal  was 
loaded  into  a  small  car,  drawn  up  the  track  to  the  top  of  the  trestle, 
and  then  dumped  into  a  chute  which  conveyed  it  into  a  vessel  lying 
in  the  river.  On  the  27th  day  of  Novanber,  1891,  the  plaintiff's  in- 
testate and  some  others  were  engaged  in  shoveling  coal  into  one  of 
those  cars.  They  were  but  a  few  feet  from  the  partition,  when  a 
portion  of  it  suddenly  gave  way,  and  fell  upon  him,  and  killed  him. 
The  jury  rendered  a  verdict  of  (5,000  in  f&vov  of  the  plaintiff, 
and  from  the  judgment  entered  upon  that  verdict,  and  tetim  the 
order  denying  a  motion  for  a  new  trial  npon  the  minutes  of  the 
court,  the  defendant  has  appealed. 

There  is  no  claim  of  any  contributory  negligence  on  the  part  of  the 
deceased,  and  the  sole  question  involved  in  the  appeal  ij»  wheth^ 
the  tratimony  showed  such  a  want  of  care  on  the  part  of  the  serv- 
ants of  the  company  as  will  sustain  thie  verdict  There  was  stftne 
testimony  to  sAiow  that  the  bin  was  not  constructed  or^pnally  by 
the  defendant;  but  that  question  is  not  material,  inasmuch  as  the 
def«idant  adopted  it,  and  used  it,  and  was  therefore  und«  obliga- 
tion to  nse  ordinary  care  and  caution,  at  least,  in  maintaining  it 
in  a  safe  condition,  so  far  as  its  servants  were  concerned.  If,  thwe* 
fore,  the  structure  became  unsafe  and  dangerous  by  reason  of  in- 
sufQcient  inspection  and  reparation,  th;;t  would  be  carelessness 
which  might  impose  liability  upon  the  defendant  for  an  injnry 
resulting  to  one  of  its  servants  fr(Hn  that  cause.  We  think  the  evi- 
dence convicts  the  defendant  of  negligence  in  that  regard.  The 
stmctare  was  weakened  by  the  concussion  caused  by  the  exploadon 
•  across  the  river,  and  that  fact  was  known  to  the  foreman  of  the 
defendant  who  braced  the  bin  where  it  bulged.  "Whether  more 
bracing  was  not  required  was  a  qnestton  which  the  Jniy  ml^t  wdl 
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decide  against  the  defendant.  The  foreman  was  unable  to  say  that 
he  even  ^camiued  the  structure  on  the  south  of  the  place  where  he 
placed  the  braces.  Again,  it  was  a  very  serioas  question,  for  the 
jury  to  determine,  whether  the  maimer  of  removal  of  the  coal 
adopted  by  the  fM'esaan  was  not  erroneous  and  cardess.  l^e 
great  bulk  of  the  coal  was  removed  from  one  side  oi  the  partition, 
while  Uiere  was  an  enormous  bank  of  coal,  35  or  40  feet  high,  on  the 
other  side,  pushing  against  the  partition,  with  no  counteracting 
pressure  from  the  opposite  side.  The  x>artitlon  was  thus  left  to 
sustain,  unaided,  the  very  great  weight  which  came  against  it. 
It  requires  no  argument  to  show  that  such  a  method  of  proceeding 
submitted  the  shovelers  to  an  unnecessaiy  danger.  While  the  cribs 
were  full,  they  supported  each  other,  and  ordinary  care  and  cau- 
tion would  not  justify  the  destruction  of  such  support,  beyond 
what  was  actually  necessary.  The  case  of  Bigdon  v.  Lumber  Go. 
(Sup.)  13  N.  Y.  Supp.  871,  affirmed  in  131  N.  Y.  668,  30  N.  E. 
867,  is  an  authority  in  favor  of  the  plaintiff  in  this  aetion.  The 
foregoing  views  are  based  upon  the  rule  of  law  which  requires  a 
master  to  be  careful  to  provide  a  safe  place  for  his  servants 
while  in  the  discharge  of  their  duties,  and  authorizes  the  servants 
to  aaanme  that  their  masters  have  performed  their  duties  in  that 
regard.  Here  we  have  proof  ot  an  occurrence  which  would  not 
happen  in  the  ordinary  course  of  events,  and  sufficient  to  raise 
a  presumption  of  negligence;  and  the  defendant  fuHed.  to  sustain 
the  burden  thus  cast  upon  it,  to  relieve  itself  from  such  pre- 
sumption. There  was  an  exception  to  the  charge  of  the  judge, 
which  presents  no  wror.  The  judgment  and  order  should  be  af- 
Onned,  with  costs. 


McDOWBLL  V.  HOBfEB  BAMBDELL  TBANSP.  00. 

(Supreme  Com-t,  General  Term,  Second  Department    May  14,  18M.) 

Mastkb  and  Servant— When  Relation  Exists. 

One  wbo  chartera  a  Bteamboat  with  its  crew,  who  were  employed  1^  tbe 
owner,  and  assumes  control  of  tbe  boat  and  crew,  tbereby  adopts  the 
«crew  as  hUi  s^rants,  and  Is  UaUe  for  their  acts. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Bertram  A.  McDowell  against  the  Homer  Bamsdell 
Transportation  Companjr.  From  a  judgment  of  nonsolt,  plaintiff 
appeals.  Affirmed. 

Argued  before  DYKMAN  and  PEATT,  JJ. 

Albert  H.  F.  Beeger  (Wood  &  Morachauser,  of  counsel),  for  appel- 
lant 

M.  H.  Hirschberg,  for  respondent 

DYKMAN,  J.  If  the  plaintiff  prevails  in  this  action,  it  must 
be  upon  the  successful  invocation  of  the  principle  of  respondeat 
superior,  because  the  individual  who  perpetrated  the  cruel  wrong 
upon  him  is  not  sued;  the  claim  of  the  plaintiff  being  that  he  was 
the  servant  of  the  defendant,  who  was,  therefore,  responsible  for 
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hiB  wrongful  act.  The  rule  of  law  that  what  a  man  does  by  another 
he  does  by  himself  is  bo  wdl  established  that  it  has  passed  into  a 
legal  masdm.  And  upon  that  rule  is  built  up  another  legal  prin- 
ciple, equally  well  established,  under  the  name  of  "respondeat  supe- 
rior," which  belongs  to  the  relation  of  principal  and  agent,  master 
and  servant,  superior  and  subordinate,  and  is  coextensive  with  those 
relations.  The  rule  itself  is  free  from  obscurity,  and  easily  under- 
stood, but  Its  applicability  to  a  given  case  is  oftentimes  veiy  1Ulce^ 
tain,  arising  from  the  difficulty  of  determining  whose  servant  the 
person  is  who  perpetrated  the  wrong  which  caused  the  injury. 
The  basis  of  the  rule  is  the  power  of  the  superior  to  prevent  the 
injury  by  controlling  the  subordinate,  and,  where  such  power  does 
not  exist,  the  rule  has  no  application.  It  will  be  of  paramount  im- 
portance, therefore,  to  ascertain  whether  the  individual  who  in- 
jured the  plaintifF  was  the  servant  of  the  defendant  at  the  time 
of  the  commission  of  the  act,  and  therefore  a  recitation  of  the  facts 
will  not  be  inappropriate. 

On  the  3d  day  of  August,  1892,  the  defendant  was  the  owner  of 
the  steamboat  James  T.  Brett,  which  was  in  commiwion,  and  sup- 
plied with  the  complement  of  officers  and  men  employed  by  the  de- 
fendant for  the  successful  navigation  of  the  vesseL  On  that  day 
the  boat  was  chartered  to  Mink  and  Burnett  for  an  excui-sion  from 
Highland,  in  Ulster  county,  to  Coney  Island  and  back.  The  char- 
terers advertised  the  excursion  in  their  own  name,  and  assumed 
the  control  of  the  boat  and  crew,  and  received  the  proceeds  of  the 
venture.  The  excur8i<ni  was  made  without  accident  until  the 
return  of  the  boat  to  the  dock  at  FishkiU  landing,  in  the  evening. 
When  the  boat  was  leaving  the  dock,  the  plaintiff  requested  and 
received  permission  from  Burnett  to  go  on  board  the  boat.  At 
that  time  the  gang  plank  had  been  hailed  in,  the  rail  put  up,  and 
the  paddle  wheels  started.  The  plaintiff  jumped  upon  the  guard 
of  the  boat  outside  the  rail,  and  was  shoved  off  into  the  water  by 
one  of  the  crew.  The  boat  was  stopped,  and  the  plaintiff  was  res- 
cued, but  he  was  placed  in  imminent  peril  of  his  i£f&  At  the  dose 
of  the  trial  at  t^e  circuit  f^e  plaintiff  was  nonsuited,  and  he  has 
appealed  from  the  judgment  * 

In  the  examination  of  the  case  we  will  assume  that  the  plaintiff 
had  the  right  to  go  upon  the  boat  as  he  undertook  to  do,  and  that 
his  expulsion  was  wrongful.  While  it  might  be  a  presumption  of 
law  arising  from  the  ownership  of  the  boat  that  it  was  in  use  for 
its  benefit,  that  presumption  is  overcome  in  this  case  by  the  proof 
that  the  ownership  was  separate  from  the  possession,  which  was 
not  in  snbordination  to  the  title,  but  to  the  charter  party.  An  ex- 
cursion may  he  concluded  without  danger  or  harm  to  any  one.  If 
it  could  not,  then  the  defendant  might  be  liable,  because  it  chartered 
the  boat  for  that  veiy  service,  and  could  not  escape  liability  by 
interposing  the  contract  to  do  the  thing  that  caused  the  injury. 
It  is  to  be  observed  also  that  the  injury  of  the  plaintiff  did  not 
result  from  any  defect  in  the  boat  or  its  machinery  or  appliances, 
nor  from  any  fault  in  the  navigation  or  management  of  lite  boat, 
but  from  the  wrongful  conduct  of  one  of  the  crew.  The  owner  sur- 


Sup.  Ct.] 


H'DOWULL  V,  HOHER  BAHSDELL  TRAN8P.  00. 


823 


rendered  all  control  of  the  boat,  nud  all  her  employes,  and  liad  no 
immediate  interest  in  her  earnings  during  the  existence  of  the 
charter  party.  There  was,  therefore,  an  actual  demise  of  the  vessel, 
which  stripped  the  owner  not  only  of  the  possession  of  the  boat, 
but  also  of  all  authority  and  control  over  her.  When  the  char- 
terers Mred  the  boat  and  crew,  that  was  an  adoption  and  selection 
of  the  men,  and  constituted  them  their  servants,  and  the  men  were 
onder  their  full  control.  They  could  remove  any  of  the  deck  hands 
for  disobedience  or  misconduct,  and  that  power  brought  them 
within  the  rule  laid  down  in  Quarman  v.  Burnett,  hereafter  noticed. 
These  facts  appear  to  be  sufBcient  to  bring  the  case  within  the  de- 
cision of  the  court  of  appeals,  in  the  case  of  Scarff  v.  Metcalf,  107 
N.  Y.  211,  13  K  E.  796.  They  create  the  relation  of  master  and 
servant  between  the  crew  and  charterers.  As  there  cannot  be  two 
superiors  at  the  same  time,  the  defendant  is  relieved  from  the  posi- 
tion if  our  conclusion  la  correct.  In  the  case  of  Blake  v.  Ferris,  5 
N.*Y.  48,  the  doctrine  of  respondeat  superior  received  the  fullest 
exposition,  and  the  teaching  of  the  case  is  adverse  to  the  plaintiff 
here.  It  was  there  decided  that  the  immediate  employer  of  the 
servant,  through  whose  negligence  an  injury  occurred,  was  per- 
sonally responsible  therefor,  and  that  rale  is  in  accordance  with 
reason  and  justice  when  applied  to  this  case.  The  defendant  sur- 
rendered the  boat  and  crew  to  Mink  and  Burnett,  and  during  the 
continuance  of  the  charter  party  they  exercised  absolute  authority 
over  both.  So  far  as  the  crew  was  concerned,  they  were  subject 
to  the  orders  of  Mink  and  Burnett. .  It  was  therefore  their  dnt7 
to  prevent  the  molestation  of  the  passengers  by  the  crew,  and  there 
was  none  other  who  could.  The  defendant  had  no  superintendent 
or  other  person  on  board  to  exercise  any  supervision  or  care,  and, 
as  they  were  destitute  of  power,  they  should  be  held  free  from  re- 
sponsibility. The  appellant  has  referred  to  an  English  case,  where 
the  lessee  of  a  ferry  hired  from  the  defendants  a  boat  and  crew  for 
one  day  to  carry  passengers  across.  He  received  the  fares,  and 
paid  the  defendants  for  the  boat.  They  sent  the  crew  and  paid 
them.  The  plalntHf,  who  was  a  passenger,  went  on  board  for  the 
purpose  ot  crossing,  and  was  injnred  while  there  by  the  breaking 
of  some  of  the  tackle  by  the  negligence  of  the  crew,  and  the  court 
permitted  a  recovery.  It  appeared  in  that  case,  however,  that  the 
crew  was  controlled  by  the  defendants,  and,  besides  that,  the  cause 
of  the  injury  was  the  breaking  of  the  tackle  belonging  to  the  boat. 
The  case  is  not  suiBciently  analogous  to  this  to  render  it^authori- 
tative.  There  are  several  English  cases  much  like  this.*  In  the 
eaae  of  Milligan  v.  Wedge,  12  Adol.  &  E.  737,  the  defendant,  who  was , 
a  butcher,  employed  a  drover  to  drive  an  ox  to  his  slaughterhouse. 
The  drover  employed  a  boy  to  drive  the  ox,  and  he  permitted  it  to 
run  into  the  show  room  of  the  plaintiff,  where  it  caused  damage. 
The  defendant  had  the  verdict,  which  was  sustained  on  appeal.  In 
Quarman  v.  Burnett,  6  Mees.  &  W.  409,  the  defendants  owned  a 
carriage,  and  hired  a  pair  of  horses  and  driver  to  draw  it  for  a 
short  time,  during  which  the  horse  and  chaise  of  the  plaintifi  were 
injured  >y  the  carelessnesa  of  the  driver,  and  a  salt  was  brought 
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against  the  defendants.  The  plaintiff  obtained  the  verdict,  and 
the  judge  reserved  the  right  to  move  for  a  nonsnit,  and  upon  that 
motion  the  decision  was  that  the  defendanta  were  not  liable,  and 
a  verdict  was  entered  in  their  favor.  The  opinion  in  that  case  con- 
tain b  the  following  language: 

"That  person  1b  undoabtedly  liable  who  standa  In  tbe  relatlcm  of  master  to  the 
wrongdoer,  and  who  selected  him  as  his  serrant  from  the  knowledge  of  or 
belief  In  his  skill  and  care,  and  who  could  remove  him  for  misconduct,  and 
whose  orders  he  was  bound  to  receive  and  obey.  But  the  liability  by  virtue 
of  the  relaticMi  of  master  and  servant  must  cease  when  the  relation  Itself 
<-ease8  to  exist,  and  another  person  than  tbe  mastw  of  such  savant  cannot 
be  liable  on  the  simple  ^ound  that  tbe  servant  Is  tbe  twvant  of  anothar,  and 
bis  act  tbe  act  of  another." 

In  the  cases  of  Bapson  v.  Gubitt,  9  Mees.  &  W.  709,  and  Allen  ▼. 
Hayward,  7  Ad(^  ft  E.  (N.  a)  960,  the  facta  were  aimOar  to  the  others, 
and  the  decisions  were  the  same  way.  In  the  case  of  Laugher  r. 
Pointer,  5  Bam.  ft  G.  647,  which  waa  similar,  the  judges  were 
divided  upon  the  question.  The  only  English  case  which  supports 
the  contention  of  the  plaintiff  is  Bush  v.  titeiuman,  1  Bos.  &  P.  404, 
but  that  case  has  been  overruled  and  repudiated  both  in  England 
and  in  this  country,  and  is  no  longer  entiUed  to  any  respect  Blake 
v.  Ferris,  5  N.  Y.  62;  Hilliard  v.  Richardson,  3  Gray,  349.  Tius 
last  case  is  veiy  instructive,  and  the  facts  were  these:  The  defokd- 
ant,  who  was  tibe  owner  of  a  building  by  the  roadside,  entered  into 
a  written  contract  with  one  l!$haw  to  alter  the  btilding  into  a 
dwelling  house,  and  to  furnish  all  materials  necessary  therefor. 
Shaw  procured  some  boai-ds,  and  sent  them  by  a  teamster,  who  acted 
under  his  direction,  to  the  place  for  use  tiere,  and  the  teamster 
piled  them  up  by  the  side  of  the  road.  In  a  short  time  thereafter 
the  plaintiff  was  riding  along  the  road,  when  his  horse  became 
frightened  by  the  boards,  and  bolted  from  his  coarse,  and  the  plain- 
tiff was  thrown  from  his  wagon,  and  injured.  The  plaintiff  ob- 
tained a  verdict,  which  was  set  aside  in  an  elaborate  opinion,  which 
held  the  defendant  free  from  liability,  and  concluded  with  these 
words: 

"Viewing  this  ai  a  quMtlon  not  ot  auttiorlty,  bat  to  be  det^mlned  by  the 
iippllcution  to  Uiese  facta  of  the  oettled  principles  of  law,  upon  what  principle 
can  the  defendant  be  held  resiJiinslble  for  this  injury?  He  did  not  himself 
do  the  act  which  caused  the  Injury  to  tbe  plaintiff.  It  was  not  done  by  one 
noting  by  his  command  or  ]-equest  It  was  not  done  by  one  whom  he  bad  the 
I'l^ht  to  command,  over  whuee  conduct  he  bad  the  ^lanclal  control,  whose 
operations  he  might  direct,  whose  nej^ll^ence  he  might  restrain.  It  was  not 
iiii  net  done  for  the  benefit  of  the  defendant,  and  from  tile  doing  of  which  an 
implied  oMlgatlon  for  compensation  would  arise.  It  was  not  an  act  done  in 
the  occupation  of  land  by  the  defoidant,  or  upon  land  to  wblch,  npon  tlie 
/acts,  he  had  any  title." 

These  words  apply  with  equal  force  to  this  case,  and  are  dedslTe 
of  this  appeal.  The  judgment  should  be  affirmed,  with  costs. 
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(Supreme  Court,  Oeneral  Term,  Second  Department    May  14, 1804.) 

MUHICIPAL  COAFOKATTOKB — DEFECTIVE  SkWERS. 

Where  a  sewer  maintained  by  a  dty  la  so  oonstmcted  that  It  catises 
water  to  flow  back  Into  cellars  connected  with  It,  the  dty  la  llaUe. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Patrick  Evera  and  Bose  Evers  against  Long  Island 
City  to  recover  for  injuries  caused  by  a  defective  sewer.  From  a 
jadgment  dismissing  the  complaint,  plaintiffs  appeal.  Affirmed. 

Argned  before  BROWN,  P.  J.,  and  DTKMAN  and  FBATT,  JJ. 

Lyman  W.  Bedington,  for  appellants. 
William  E.  Btewart,  for  respondent. 

DYK31AN,  J.  This  is  an  action  to  recover  damages  for  in- 
juries sustained  by  the  plaintifTs  by  reason  of  the  negligaice  of 
the  defendant  in  the  construction  and  maintenance  of  a  sewer 
in  Long  Island  City.  At  the  close  of  the  plaintiffs'  case  the  com- 
plaint was  dismissed,  and  from  the  judgment  of  diamissal  the 
plaintiffs  have  I4>pealed. 

The  plaintiffs  are  in  posaeBBion  of  a  house  and  lot  on  Mushing 
avenne,  in  Ix>ng  Island  City.  There  is  an  earthem  sewer  pipe, 
15  or  18  inches  in  size,  in  Flushing  avenue,  and  the  plaintiffs 
connected  their  cdlar  with  this  sewer  by  permission  at  the  time 
of  the  erection  of  their  dwelling  by  a  six-inch  pipe,  which  is 
higher  where  it  runs  into  the  cellar,  by  two  or  three  feet,  than 
the  main  sewer  pipe.  The  water-closet  of  the  plaintiffs  was  in 
the  cellar  of  the  house.  The  cellar  was  dry,  and  the  jdaintiffs 
had  a  stove  in  it,  and  used  it  for  a  summer  kitchen  until  they 
were  driven  out  by  the  sewage  c(nning  into  the  cellar  from  the 
sewer.  The  Flushing  avenue  sewer  runs  from  easterly  of  the 
plaintiffs'  house  westerly  to  the  East  river,  and  carries  off  the 
sewage  of  a  large  and  thickly-populated  district,  and  receives  sew- 
age from  premises  above  and  beyond  those  of  the  plaintiffs.  The 
testimony  tended  to  show  that  tlie  main  Bewer  was  built  by  com- 
missioners some  years  ago,  and  that  they  had  made  a  report  in 
writing,  and  tamed  over  tiieir  books  and  papers  to  Long  Island 
City.  Patrick  Oleason,  a  witness  for  the  plaintiffs,  testified  that 
he  was  mayor  of  Long  Ifdand  Ci^  for  six  years,  ending  January 
21,  1893;  that  liis  attention  was  first  called  to  this  sewer  in  1886, 
when  an  alderman  of  Long  Island  City;  that,  as  mayor  of  Long 
Island  City,  he  signed  contracts  for  the  maintenance  and  clean- 
ing of  these  sewers  on  Flushing  avenue;  that  the  city  itself 
cleaned  them,  and  entered  Into  contracts  therefor,  and  the  mayor 
and  commisrioner  of  public  works  signed  the  ccm tracts;  that 
there  was  a  general  complaint  for  four  or  five  years  that  filth  from 
tlie  sewer  came  into  the  cellars  of  residents  on  the  avenue;  that 
he  caused  a  map  to  be  made  by  an  engineer  appointed  by 
board  of  health;  that  there  was  a  pitch  in  this  sewer  both  ways 
some  300  or  400  feet  east  of  the  plaintiffs'  premises;  that  the 
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witnesB  recommended  •the  common  council  to  appropriate  money 
to  reconstruct  the  Bewer  according  to  the  map  made  recently  by 
Uie  engineer;  that  the  reason  filth  from  the  sewer  came  into  the 
cellar  was  because  the  sewer  was  not  properly  constructed.  Two 
witnesses  testified  titnat  the>  were  employed  by  Long  Island  City 
by  resolution  of  the  board  of  aldermen  in  May,  1893,  to  do  work 
about  this  sewer  in  its  reparation.  Another  witness  testified 
that  he  had  the  contract  in  writing  from  Long  Island  City  for 
cleaning  this  sewer,  and  cleaned  it  for  the  last  time  in  May  or 
June,  1893.  It  appeared  from  the  testimony  that  there  was  for 
years  an  outlet  in  the  main  sewer  some  300  or  400  feet  east  of 
the  house  of  the  plaintiffs,  where  there  was  a  connection  made 
that  let  the  excessive  sewage  run  oat  upon  certain  waste  land 
on  the  north  side  of  Flushing  avenue;  that  this  outlet  was  a 
break  or  opening  in  the  sewer  and  the  pipe  both;  that  somebody 
had  broken  out  the  brickwork  of  the  manhole  at  this  point  about 
three  feet  from  the  bottom,  and  had  inserted  an  earthen  pipe 
into  this  opening  to  let  the  water  or  sewage  out  upon  the  waste 
land  north  of  Flushing  avenue,  thereby  relieving  the  strain  on 
the  main  sewer.  It  further  appeared  that  this  outlet  was  closed 
up  by  order  of  the  board  of  aldermen  of  Long  Island  City  in  May, 
1893,  by  two  men  employed  by  the  city,  who  stopped  it  up  with 
brick  and  cement.  The  testimony  on  the  part  of  the  plaintiff  also 
showed  that,  before  this  outlet  or  break  hole  was  closed  up,  they 
only  had  trouble  aftar  very  heavy  storms,  and  then  only  dear 
water  backed  up  through  their  connecting  pipes  into  the  cellar; 
but  after  the  hole  or  outlet  was  closed,  in  May,  1803,  a  very  little 
rain  forced  sewage  matter,  water-closet  deposite,  papers,  and  filth 
from  the  main  sewer  up  through  the  connecting  pipe  with  a  rush 
into  the  cellar,  sometimes  two  feet  in  depth.  Since  May,  189.1. 
this  has  occurred  five  or  sts  times,  and  it  sends  foul  and  noxious 
odors  through  the  house,  so  that  the  plaintiffs  were  unable  to  use 
the  cellar,  »cept  to  pass  to  the  water-closet  and  back,  although, 
previous  to  that  time,  they  had  used  it  for  a  summer  Idtchen.  It 
appeared  that  measurements  had  bo<'n  taken  of  the  depth  of 
sewage  in  different  manholes,  commencing  at  the  premises  of  th*" 
plaintiffs  and  going  east,  with  the  following  result:  8  inches,  10 
inches,  9  inches,  and  12  inches.  These  measurements  included 
the  portion  where  the  witness  Gleason  testified  the  sewer  pitched 
both  ways,  and  was  not  properly  constnicted.  One  witness  ex- 
amined the  sewer  at  the  locality  in  question,  and  went  down 
into  it,  and  found  a  stump  of  a  broom  and  chips  in  it,  and  the 
sewage  stationary,  being  about  10  or  12  inches  in  depth.  It  ai>- 
peared  that  the  plaintiff  Patrick  Evers  had  notified  the  mayor, 
aldermen,  health  commissioners,  city  inspector,  and  commissioner 
of  public  works  of  Long  Island  City  several  times  of  the  trouble 
with  the  sewer,  and  requested  relief,  but  nothing  was  done.  The 
plaintiffs  suffered  loss  from  the  sewer  through  damage  to  personal 
pi-oiMM'ty,  sickness  in  their  family,  and  through  damage  to  the 
household  through  annoyance  and  inconvenience. 
It  appears  from  this  recitation  of  facts  that  the  sewer  in  qnes- 
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tlon,  though  conetructed  originally  by  commiBaloners  under  a  spe- 
cial act;  waa  turned  over  to  the  city  many  years  ago,  and  the  com- 
mission has  ceased  to  exist  The  sewer  has  been  owned  and  con- 
trolled  by  the  city  ever  since.  The  expense  of  the  sewer  was 
paid  primarily  by  the  issuance  of  certificates,  but  ultimately  by 
the  assessments  upon  the  property  benefited.  By  the  charter  of 
Uie  city,  power  is  bestowed  upon  the  common  council  to  regulate 
the  building  and  reparation  of  sewers.  Laws  1871,  pi  905.  Un- 
der such  circumstances,  the  du^  devolved  npon  the  defendant 
to  keep  the  sewer  in  repair  so  far  as  the  property  connected  with 
it  by  private  drfdns  is  concerned,  and  is  liable  for  negligence  to 
such  persons  if  they  sustain  injury  which  would  have  been  averted 
if  the  sewer  had  been  maintained  in  order.  ,  McCarthy  v.  City  of 
Syracuse,  46  N.  Y.  196.  As  the  sewer  was  constructed  and  ac- 
cepted by  the  city,  the  negligence  in  its  maintenance  created  a 
liability  against  the  city  to  the  injured  party.  Barton  v.  City  of 
^yracuBe^  36  N.  Y.  58.  U  the  sewer  is  negligently  permitted  to 
become  obstructed  or  filled  up,' so  that  it  causes  the  water  to  flow 
back  into  cellars  connected  with  it,  there  is  a  liability  therefor  on 
the  part  of  the  municipal  corporation  for  the  control  of  it,  and 
which  is  bound  to  preserve  and  keep  in  repair  the  erections  it  has 
constructed,  so  that  they  shall  not  become  a  source  of  annoyanc<' 
to  others.  Dill.  Mun.  Corp.  §  802.  Although  the  duty  restinjj 
upon  the  corporation  to  make  streets,  sidewalks,  and  sewers  is 
judicial  in  its  nature,  yet,  after  they  are  constructed,  the  duty  of 
keeping  them  in  repair  is  ministerial,  and  an  omission  in  its  per- 
formance  imposes  lability  to  the  party  injured.  Hines  t.  City  of 
Lockport,  60  K.  Y.  236.  In  the  case  of  Smith  t.  Mayor,  etc,  66 
N.  Y.  295,  tjie  sewer  was  sufficient,  but  was  temporarily  ob- 
structed. It  was  there  held  that  the  city  was  liable  for  negligence 
alone,  and,  as  there  was  no  proof  of  notice,  the  action  failed.  In 
this  case  the  proof  of  notice  was  ample.  The  liability  of  municipal 
corporations  for  injuries  to  property  resulting  from  defective  sew- 
ers has  been  maintained  by  the  courts  in  cases  analogous  to  this, 
based  upon  the  duty  of  such  corporations  to  exercise  the  powers 
conferred  upon  them  by  their  charters  to  construct  sewers  and 
make  their  improvements  for  the  benefit  of  property  owners.  Our 
conclusion,  therefore,  that  the  judgmeit  diould  be  affirmed, 
with  coats.  All  concur. 


(Supreme  Court,  General  Term,  Second  Department   Hay  1^  1884.) 

AmuL—RBTiBW— Wright  ov  Etidbncb. 

A  verdict  will  not  be  disturbed  merely  because  the  court  would  have 
found  the  fitcta  differently. 

Appeal  from  Westchester  county  court 

Action  by  Thomas  Campion  against  S.  Webber  Parker.  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.  Af- 
firmed. 


OAMPION  T.  PABKEB. 
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Argued  before  BROWN,  P,      and  DTKMAIS  and  PRATT,  JJ. 

F.  W.  Leonard  (Wilson  Brown,  Jr^  of  connsel),  for  appellant 
John  J.  Civu^ian,  for  respondent 

I>YKKA2T,  J.  This  action  was  originally  commenced  in  a  court 
of  a  justice  of  the  peace,  for  work,  labor,  and  services  perffumed 
by  the  plaintiff  for  the  defendant.  The  cause  was  there  tried  be- 
fore a  jury,  and  the  plaintiff  obtained  a  verdict  for  fl69.  Upon 
appeal  to  the  county  court  there  was  a  new  trial  before  the  jury, 
and  a  verdict  for  $159  again.  Now  the  defendant  has  appealed 
from  the  judgment  to  this  conrt  All  the  questions  involved  are 
i]ti(»Btions  of  fact,  and  two  juries  have  found  them  substantially 
al'kc.  If  the  testimony  of  the  plaintiff  is  taken  for  the  true  fticts, 
the  judgment  is  supported.  The  only  persons  who  could  furnish 
the  factH  were  the  plaintiff  and  the  defendant,  and  the  testimony 
of  both  went  to  the  jury.  It  is  not  sufficient  to  justify  a  reversal 
that  wo  would  have  found  the  facts  differently.  The  jury  is  ever 
the  absolute  arbiter  of  the  facts  in  cases  like  this,  and  the  appe- 
late tribunal  is  powerless.  The  judgment  should  be  affirmed,  with 
costs. 

BANHAM  T.  BOBEBTS  et  aL 

(Supreme  Conrt,  Qeneral  Term,  Second  Department    May  14^  18M.) 

Mechanics'  Libnb— Patmbnt  to  Contractor  in  Adtanob. 

Where  the  owner  of  a  building  pays  the  contract  inlce  to  the  contiaeftg 
before  It  la  due,  ancb  payment  does  not  defeat  the  rl^t  to  mechanics' 

liens,  thotigh  It  was  made  before  notices  of  liens  were  filed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  W.  Banham  against  Mary  A.  Roberts  and 
others  to  foreclose  a  mechanic's  lien.  From  a  judgment  in  favor 
of  plaintifF  and  of  defendants  Odell,  defendant  Mary  A.  Roberts 
appeals.  Affirmed.   

Argued  before  BROWN,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

W.  H.  H.  Ely,  for  appellant 

Purdy  &  Squire,  for  respondent  Banham. 

Yale  &  Davison,  for  respondents  OdelL 

DYKMAN,  J.  ThiB  is  an  action  for  the  foredosnre  of  a  me- 
chanic's lien.  It  was  tried  before  a*  referee  to  hear  and  deter- 
mine, and  he  decided  in  favor  of  both  the  claimants;  one  of  the 
defendants  being  a  lienor,  or  holder  of  a  lien.  The  owner  has 
appealed  from  the  order  confirming  the  referee's  report,  and  also 
from  the  judgment  entered  thereon.  The  plaintiff  filed  two  noticea 
(tf  lien  upon  the  property,  one  of  which  he  assigned  to  the  d^end- 
ants  the  Odells,  and  upon  the  other  commenced  this  action.  Tbe 
Odells  and  Turner,  the  original  contractor,  were  brought  in  aa 
defendants  after  the  commencement  of  the  action.  It  seons  the 
owner  had  paid  a  sum  equal  to  the  contract  price  for  the  building 
before  the  notices  of  liens  were  filed,  but  it  also  appears  that  the 
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payments  under  the  contract  were"  anticipated;  and,  by  the  provi- 
alons  of  the  act  under  which  this  action  is  prosecuted,  payments 
made  in  advance  of  the  terms  of  the  contract  cannot  operate  to 

the  prejudice  of  the  lienors.  Laws  1885,  c.  343,  §  2;  Cheney  v, 
Association,  65  N.  Y.  282;  Post  v.  OampbeU,  83  N.  Y.  282.  If 
the  owner  shall  be  obliged  to  pay  beyond  the  contract  price  in 
this  case,  snch  obligation  is  the  result  of  her  indiscretion  In  mak- 
ing payments  in  advance  of  the  terms  of  the  contract  It  is 
claimed  by  the  appellant  that  some  of  the  work  is  not  the  subject 
of  a  lien,  under  tiie  provisionB  of  the  mechanic's  li«i  law,  but  we 
think  it  all  faUs  within  the  term  ''appurtenances.'* 

Much  complaint  is  made  respecting  the  well,  but  the  evidence 
discloses  no  abuse  or  overcharge.  Bock  was  struck  at  the  depth 
of  7  feet,  and  at  18  feet  water  was  reached.  After  that  the  well 
was  sunk  deeper,  to  make  a  reservoir;  and,  as  the  powerful 
explosives  employed  tore  out  a  space  unnecessarily  large,  it  was 
decided  to  build  it  up  with  brick  from  bottom  to  top.  lliat  wan 
done,  and  rubble  masoniy  filled  in  back  of  the  brick..  There  was 
no  overcharge,  and  the  claim  under  both  liens  was  meritorious. 
The  record  discloses  no  error,  and  the  judgment  and  order  should 
be  affirmed,  with  costs.    All  concur. 


HINES  V.  NEW  YORK  CENT.  &  H.  R.  R.  Oo. 
(8aiH«me  Ooort,  Oeneral  Tn-m,  Recmid  Department   Mar  14, 1894b) 

XAVrKB  ASD  BbRVAUT— RliKS  ASSUUED. 

Wta«e  a  railroad  company  permits  a  t^tale  to  get  so  oat  of  wder  that 
a  person  standing  on  a  car  could  paaa  throngb  it  without  touching  it,  and 
In  conseqaence  thereof  a  brakemao  Is  Injured,  the  company  Ut  liable,  as 
the  brakeman  did  not  assume  the  risk  of  the  telltale  not  bdng  maintained 
as  required  hy  law. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Bennett  F.  Hines  against  the  New  York  Central  &  Hud- 
son lUver  Hailroad  Company  to  recover  damages  for  personal  in- 
juries. From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff 
for  f2,900,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  AfQrmed. 

Argued  before  BBOWK,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

F.  Loomis  (Bobert  F.  Wilkinson,  of  counsel),  for  appellant 
A.  M.  &  G.  Card,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  from  a  judgment  and  order  deny- 
ing a  motion  for  a  new  trial  upon  the  minutes  of  the  court.  The  action 
was  for  the  recovery  of  damages  for  injuries  sustained  by  the  plain- 
tiff while  in  the  employ  of  the  defendant  upon  the  Harlem  branch 
of  its  road  Id  the  caiwcity  of  a  brakeman.  There  is  a  public  h^hway 
which  crosses  the  railroad  a  short  distance  above  Dover  Furnace 
npon  an  ordinary  wooden  bridge  of  sufBcient  height  to  admit  the 
safe  passage  of  a  brakeman  when  sitting  down,  but  not  when  stand- 
ing.   The  company  had  caused  the  usual  warning  telltale  to  be  con- 
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j^tructed  on  the  north  side  of  the  bridge,  and  the  plaintiff  had 
knowledge  of  the  existence  of  both.  The  telltale  was  constructed  in 
the  asnal  manner,  so  that  the  suspended  ropes  could  strike  a  brake- 
man  on  the  top  of  a  car  passing  under  the  same,  but  on  the  day  of 
the  accident  two  of  the  midmost  wires  were  bent,  and  the  ropes 
which  hm^  from  them  twisted  around  the  others,  so  as  to  leave  an 
opening  sufflcientlj  wide  to  permit  the  passage  of  the  body  of  a 
man  without  contact  On  the  day  of  the  accident,  in  January,  1893, 
the  plaintiff  was  operating  the  brakes  npon  a  freight  train  of  six 
cars,  including  a  caboose.  As  the  train  approached  Dover  Fur- 
nace from  the  north,  the  plaintiff  crossed  on  top  of  the  first  car  in 
front  of  the  caboose,  facing  towards  the  south,  and  applied  the  brake 
on  the  north  end  of  the  second  car  from  the  caboose,  then  crossed 
the  second  car,  and  applied  the  brake  on  the  north  end  of  the  third 
oar.  All  this  time  the  car  was  in  sight  of  the  bridge.  After  a{H 
plying  those  brakes  the  plalntlif  remained  on  the  top  of  the  thlM 
car,  facing  the  north.  At  a  signal  given  for  that  purpose,  the  plain- 
tiff let  off  the  brake  on  the  third  car,  and  was  walking  on  the  top 
of  the  second  car,  when  he  was  struck  by  the  bridge,  and  knocked 
down  on  the  top  of  the  car,  and  received  the  serious  injury  for  which 
this  action  is  brought.  The  cause  was  tried  at  the  circuit,  and  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  f 2,900.  At  the 
close  of  the  plaintiffs  case  npon  the  trial  the  counsel  for  the  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground  of  the  absence 
of  proof  of  negligence  on  the  |mrt  ot  the  defendant,  and  of  tiie  free- 
dom of  the  plaintiff  from  negligence.  Also  that  it  was  proven  that 
the  negligence  of  the  plainMfl  did  contribute  to  the  injury.  That 
motion  was  denied,  and  the  defendant  now  assigns  that  denial  as 
error.  At  that  stage  of  the  case  there  was  evidence  from  which 
the  Jury  might  find  in  favor  of  the  plaintiff  npon  all  the  questions 
involved.  At  the  time  of  the  accident  the  plaintiff  was  engaged 
in  the  discha^  of  his  duties,  and  at  the  place  where  he  was  required 
to  be  for  that  purpose;  and,  whUe  be  assumed  all  the  risk  incident 
to  a  dangerous  employment  by  the  acceptance  ot  the  service,  he  yet 
had  the  right  to  expect  that  the  defendant  would  use  the  care  re- 
■qnired  by  law  for  his  protection. 

The  charge  of  the  trial  judge  to  the  jury  was  favorable  to  the  de- 
fendant, and  imposed  upon  the  plaintiffs  case  a  burden  which  was 
heavy  and  severe.  The  jury  was  told  that:  "If  the  company 
erected  a  good  telltale  and  the  telltale  was  in  order,  it  is  immaterial 
to  the  defendant  whether  the  man  was  notified  by  it  or  not  They 
were  not  bound  to  except  by  the  law,  and  if  they  obeyed  the  law 
they  were  not  liable."  Agidn,  the  jury  was  told:  The  plaintiff 
must  prove  that  he  did  his  duty.  A  brakeman  upon  a  train  is 
bound  to  be  vigilant  and  alert,  to  look  out  for  danger,  to  Inform  him- 
self constantly  as  to  the  effect  of  any  act  which  he  does  upon  the  rail- 
road; and  if,  in  the  exercise  of  vigilance,  he  knew,  or  should  have 
seen,  that  this  telltale  was  out  of  order,  he  cannot  recover,  even 
though  the  company  did  wrong."  This  charge  fails  to  instruct  the 
jury  that  the  plaintiff  had  the  right  to  rely  npon  the  performance 
by  the  defendant  of  the  duty  to  maintain  the  telltale  in  order,  but 
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the  case  aucceasfuUy  sustained  the  burdens  imposed  upon  it  by 
the  charge,  the  point  ceases  to  be  material  further  than  to  shov 
that  the  jtuy  must  have  found  the  evidence  amply  sufficient  upon  the 
questions  involved  to  sustain  the  action.  There  was  no  exception 
to  the  cliarge,  and  the  judgment  and  order  should  be  affirmed,  with 
costs.    All  concur. 


(Suiveme  Court,  General  Term.  Second  Department   Bfay  14, 1804.) 

L  Towns— Cos VK TAN CE  by— AuTHoatTr  o?  Pkbsidknt  op  Board. 

Plaintiff  purchased  from  the  board  of  trustees  of  a  town  a  parcel  of  land 
under  water.  The  boundaries  of  the  land  sold  were  plainly  d^ned,  but 
the  deed  executed  by  the  presldoit  of  the  board  Included  In  addition  the 
land  In  controversy.  Sdd,  that  the  deed  was  Toid  as  to  the  land  In  contro- 
versy, since  the  president  either  made  a  mistake  or  exceeded  his  authority. 

&  Statute  op  Limitations— Pos*sk8S ion  cnder  Deed. 

WhCTe  a  deed  from  the  tmatees  of  a  town  Includes  other  land  than  that 
intended  to  be  sold,  and  the  grantee  takes  possession  only  of  the  pared  In- 
tended to  be  sold,  and  the  town  remains  in  possession  of  the  resldoe,  the 
statute  of  limitations  does  not  run  In  favor  of  the  grantee^ 

Appeal  from  circuit  court,  Suffolk  county. 

Action  by  Robert  W.  De  Forest  against  Samuel  A.  Walters  and 
the  board  of  trustees  of  the  town  of  Huntington  to  recover  posses- 
sion of  land.  From  a  judgment  in  favor  of  defendants,  plaintiff  ap> 
peals.  AfBrmed. 

Argued  before  BROWN,  P.  J.,  and  DTKMAN  and  PBATT,  JJ, 

Thomas  Young,  for  appellant 

N.  S.  Ackerly  (Wilmot  M.  Smith,  of  counsel),  for  respondents. 

DYKMAN,  J.  This  is  an  action  of  ejectment  brought  against 
the  defendant  Samuel  A.  Walters  to  recover  the  poasesaion  of  a 
piece  ol  land  under  the  waters  of  Ck»ld  Spring  harlxv,  in  the  town 
of  Huntington,  Suffolk  county.  The  defendant  Walters  has  posses- 
sion of  the  premises  by  virtue  of  a  written  lease  to  him  executed 
by  the  board  of  trustees  of  the  town  of  Huntington,  dated  October 
2,  1892.  The  plaintiff  bases  his  title  upon  a  deed  executed  by  the 
Imard  of  trustees  to  Henry  G.  De  Forest,  dated  November  19}  1870. 
The  board  of  trustees,  by  their  answer,  interposed  three  defenses,  as 
foUows:  First.  That  Ellas  Baylis,  president  of  the  board  of  trus- 
tees, by  whom  the  deed  was  executed  to  De  Forest,  had  no  authorify 
to  execute  a  conveyance  of  any  part  of  the  land  desciibed  in  the 
complaint  in  this  action.  Second.  Tliat  the  board  of  trustees,  at 
about  the  date  of  the  deed,  sold  at  public  auction  to  the  plain- 
tiff,  De  Forest,  a  tract  of  land  under  water  in  Gold  Spring  harbor, 
the  boundaries  of  which  were  distinctly  pointed  out  on  the  day  of 
sale;  that  the  said  deed  was  intended  to  convey  the  land  so  sold, 
but,  by  mutual  mistake,  was  so  worded  as  to  make  it  appear  that 
it  embraced  other  lands,  including  the  lands  described  in  the  com- 
plaint. Third.  That  such  description  in  that  deed  was  made  by 
mistake  on  the  part  of  said  Baylis,  and  by  fraud  on  the  part  of  the 
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plaintiff,  so  ae  to  make  it  appear  to  embrace  lands  not  sold,  and  not 
intended  to  be  sold  or  conveyed,  to  the  plaintiff.  Tbe  case  was 
tried  at  the  Suffolk  county  circuit,  b^ore  a  jary,  to  which  the  qnes- 
tim  of  the  authority  of  the  fo^ident  of  the  board  of  trustees  to 
execute  the  deed  was  submitted,  but  the  other  questions  were  re- 
served for  decision  by  the  court  The  jury  found  a  verdict  for  the 
plaintiff  on  the  question  submitted.  But  the  court  subsequently 
filed  a  decision  setting  aside  the  verdict  of  the  jury,  as  against 
evidence,  and  finding  that  the  board  of  tmstees  sold  to  the  plain- 
tiff a  piece  of  land  under  water,  in  Cold  Spring  harbor,  which  did 
not  include  the  prmises  in  question;  that  the  president  of  the 
board,  Elias  Uaylis,  and  the  plaintiff,  both  directed  a  lawyer  by  the 
name  of  Charles  B.  Street  to*  draw  a  deed  of  the  premisea  sold,  and 
that  such  deed  was  drawn,  executed,  and  ddivered,  and  accepted, 
but  by  mutual  mistake  the  description  mbraced  lands  not  bo  sold 
and  purchased,  and  not  intended  to  be,  and  that  the  description 
embraced  the  lands  described  in  the  complaint,  and  a  large  tract  in 
addition  thereto;  that  the  plaintiff  took  possession  of  the  lands 
actually  sold,  and  his  successors  remained  in  possession  thereof 
from  that  time;  that  the  board  of  trustees  of  the  town  of  Hunting- 
ton remained  in  possession  of  the  other  lands  embraced  in  such 
erroneous  descriptioUf  and  were  in  possession  thereof,  either  di- 
rectly or  by  their  lessees,  at  the  time  of  the  commencement  of  this 
action.  Judgment  was  entered  upon  that  decision  dismissing  the 
complaint  of  the  plaintiff,  and  reforming  the  deed,  so  as  to  embrace 
only  the  land  actually  sold  by  the  board  of  trustees  to  the  plaintiff. 
From  that  judgment  the  plaintiff  has  appealed  to  tliis  court. 

Our  examination  of  the  case  leads  us  to  the  conclusion  that  the 
submission  of  the  question  to  the  jury  was  erroneous,  and  that  the 
verdict  was  properly  set  aside,  and  that  the  testimony  fully  justifies 
the  finding  of  the  judge.  If  the  boundaries  in  the  deed  to  the  plain- 
tiff under  which  he  claims  title  included  the  prmises  he  cUdms. 
then  it  is  void,  because  there  was  no  authority  for  the  execution  <rf 
such  a  conveyance.  The  testimony  of  Street,  the  lawyer  who  drew 
the  conveyance,  shows  that  both  parties  knew  precisely  what  was 
sold,  and  that  the  plaintiff  knew  that  the  president  had  no  authority 
to  convey  more  than  was  sold.  Hence,  a  verdict  that  the  president 
had  authority  to  convey  more  than  was  sold  Is  directly  against  the 
evidence,  and  could  not  be  permitted  to  stand.  That  portion  of  the 
deed  which  assumes  to  conv^  the  prendses  in  this  case  being  void 
for  want  of  power  in  the  offlcor  of  the  corporation  to  executet  it,  the 
jndfnnent,  for  that  reason,  should  be  afQrmed.  The  property  in- 
tended to  be  conveyed  was  plainly  defined,  and  nothing  more  can 
pass  by  the  sale  and  conveyance.  The  evidence  of  mistake  is  ove^ 
whelming,  and  justice  is  plainly  worked  out  by  this  judgment. 

In  respect  to  the  statute  of  limitations,  it  is  to  be  said  that  both 
parties  assumed,  up  to  the  time  of  the  commencement  of  this  action, 
that  the  deed  to  the  plaintiff  embraced  only  the  land  sold  at  auction. 
The  plaintiff  took  possession  only  of  the  land  be  bought,  and  the 
town  remained  In  possession  of  ^e  remaining  land,  as  if  the  deed 
was  drawn  precisely  in  acroi*dance  with  the  facts;  and  reformatitm 
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of  the  deed  giTes  the  tows  no  more  than  it  already  has,  and  deprives 
the  plaintiff  of  nothing  he  has  ever  had.  So  that,  in  substance  and 
in  effect,  the  reUef  asked  for,  and  granted,  is  nothing  hut  the  removal 
of  a  cloud  upon  the  title  of  the  town.  If  the  phiintlfl,  after  he  had 
received  his  deed,  had  entered  into  possession  of  all  the  premises 
which  he  now  claims  to  be  embraced  therein  from  the  town,  claiming 
a  title  thereto  by  virtue  of  such  deed,  an  action  on  the  part  of  the 
town  to  reform  the  deed  so  as  to  embrace  only  the  land  sold  at 
auction  would  be  barred  by  the  statute  of  limitdtione;  but  now  the 
case  is  entirely  different,  as  we  have  already  stated,  for  the  reason 
that  the  plaintiff  did  not  take  possession  of  the  land  which  he  now 
claim&  Schoener  v.  Lissaner,  107  N,  Y.  Ill,  13  N.  K  741;  Miner 
T.  Beekman,  50  N.  Y.  337. 

The  exceptions  disclose  no  error,  and  the  appeal  is  destitute  of 
merit    The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(77  Hull.  XiT.) 

LEWIS  et  al.  T.  YAOEL. 
(Bniveine  Oonrt,  Oeneral  Term,  Fourth  Department   May  IS.  18M.) 

L  OONTRACT— ACriOHS  ON— SUBSTAKTIAI.  PERVOKHANCK. 

No  action  will  Ue  on  a  contract  to  fnrntsh  materials  and  work  of  a 
Q»ectflc  clutfacter,  to  be  paid  for  oo  performance,  nnlesa  it  Is  done  anbstan- 
tiallf  Id  the  manner  stlpiilated. 

&  fiUOt— ACCBPTAKOB  BT  AHCmTKlT. 

Where  a  building  contract  stipulates  tliat  the  materials  shall  be  of  o 
certain  quality,  and  that  the  work  shall  be  performed  In  the  best  manner, 
•object  to  the  acceptance  or  rejection  of  the  architect,  all  to  be  done  In 
strict  aocordancp  with  the  plans  and  specifications,  and  to  be  ptid  for  when 
dMie  completely  and  accepted,  the  acceptance  by  the  architect  of  a  differ- 
ent clasa  of  work  or  of  different  materials  wlU  not  Und  the  owner,  as  l^e 
IffOTlslon  for  the  acceptance  by  the  nrohftect  Is  merely  an  additional  safe- 
guard for  tb»  benefit  of  the  Dwn«r. 
JL  Bamb— Extra  Work. 

A  bnlldini?  contract  which  provides  that  no  work  shall  be  considered  ns 
extra  unless  a  separate  estimnte  In  writing  shall  be  submitted  by  the  con- 
tractor to  the  architect  and  the  owner,  and  their  slRnatures  obtained  there- 
to, does  not  ja^elude  a  recovery-  for  extra  work  done  under  a  parol  agree- 
ment between  the  contractor  and  the  owner. 

4.  Bams— PBBPOBifANCB  of  Bdildino  CuNniAOT. 

Where  there  was  a  material  departnre  from  the  proTisiomi  of  a  build- 
ing contract  which  required  the  work  to  be  done  In  a  certain  manner  and 
of  ctttaln  materials,  the  contractor  cannot  recow  the  full  contract  price, 
tboni^  be  constructed  a  buUdli^  as  ns^ol  and  aa  ralnable  as  the  mie 
called  for     the  contract 

C,  RxvBRKNCB— Review  bt  Rkvkkkk— Stiputatiok. 

In  an  action  for  the  contract  price  of  a  bulldlnji:,  a  stipulation  that  the 
referee,  with  a  person  of  his  own  Relection,  may  examine  the  buUdinfc. 
and  may.  In  making  his  decision,  consider  what  he  discovers  on  the  in- 
spection, does  not  authoriie  the  referee  to  render  his  declaioo  on  the  unveri- 
fied report  of  a  person  selected  by  bim  to  make  an  examination  of  the 
bnUdlng. 

8l  Pabol  EvinnHCB— To  Appbct  WatriNO. 

Where  a  written  building  oantract  provides  that  no  part  of  the  work 
tfiall  be  underlet  unless  by  vrrltten  consent  of  the  owner,  conversations, 
prior  to  the  ececutlon  of  the  written  contract,  between  the  parties  aa  to 
snbletting,  are  not  admissive,  as  such  evidence  would  violate  the  rules 
v.28N.Y.8.no.8— 63 
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that  prerhnu  negotiations  between  the  parties  to  a  written  oomtract  an 
m^ged  In  the  writing,  and  that  parol  erldoice  Is  not  admlaslble  to  ooutra- 
diet  the  temu  of  a  written  Instniment. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  Alfred  C.  Lewis  and  William  D.  Stevens  against  Bar- 
bara Tagel  to  recorer  a  balance  dae  on  a  building  contract  for  the 

erection  and  construction  of  two  tliree-story  and  basement,  atone, 
brick,  and  wood  stores,  and  upon  a  contract  for  the  plumbing  and 
building  an  area  \vall  for  said  building,  and  also  for  extra  work. 
From  a  judgment  in  favor  of  plaintlfFs  for  f989.47  damages  and 

12,652.25  costs,  defendant  appeals.   Reversed.   , 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

James  A.  L|ynee  and  H.  D.  Luce,  for  appellant 

H.  J.  Palmer  and  William  H.  Johnson,  for  respondents. 

MARTIN,  J.  In  the  complaint,  as  a  first  cause  of  action,  it  was 
alleged  that  the  plaintifFs  were  copartners;  l^t  on  the  2d  day  of 
June,  1886,  thej  entered  into  a  written  agreement  with,  the  ddFend- 
ant  to  construct  two  three-story  stores,  except  party  walls,  plumb- 
ing, and  painting,  and  to  furnish  the  materials  therefor,  for  the 
sum  of  f7,700,  part  of  which  was  to  be  paid  in  installments  as 
the  work  progressed,  and  at  completion,  upon  the  production  of 
the  architect's  certificate  that  the  work  was  completed  in  accordance 
with  the  contract,  the  remainder  was  to  be  paid;  that  they  pep- 
formed  such  work  on  their  part,  and  the  stores  were  completed  and 
accepted  by  the  defendant;  that  she  paid  them  the  sum  of  f 7,388.83, 
leaving  unpaid  9311.86.  For  a  second  cause  of  action  it  was  all^d 
that  on  the  5th  day  of  June,  1886,  the  parties  entered  into  another 
written  contract,  wherebv  the  plaintiffs  agreed  to  do  the  area-wall 
work,  plumbing,  gas  fitting,  put  down  two  wells,  and  furnish  the 
labor  and  materials  for  all  such  work  for  the  sum  of  f587;  that 
they  performed  the  contract  upon  their  part,  but  that  no  part 
thereof  had  been  paid.  For  a  third  cause  of  action  the  plaintifts 
allege  that  between  the  2d  day  of  June,  188G,  and  the  10th  day  of 
December  of  the  same  year,  the  defendant  became  indebted  to 
than  in  the  sum  of  f9,494.26  for  work,  labor,  and  services  rendmd 
and  performed  and  for  materials  furnished  at  her  request,  and  for 
which  she  agreed  to  pay  that  sum;  that  she  has  paid  thereon  the 
sum  of  $8,595.91,. leavin?  a  balance  unpaid  of  fS98.35,  with  interest 
from  December  11,  1886,  for  which  sum  judgment  was  demanded. 
The  defendant  set  up  in  her  answer  that  all  the  work  performed  or 
materials  furnished  by  the  plaintiffs  were  furnished  under  written 
contracts  which  were  entered  into  by  and  between  the  parties,  and 
copies  of  which  were  made  a  part  of  the  answer;  that  the  contracts 
were  not  fulfilled  by  the  plaintiffs,  and  by  reason  thereof  she  suffered 
damage  to  an  amount  greatly  in  excess  of  the  amount  claimed  by 
them,  which  was  set  up  as  an  offset  or  counterclaim.  It  was  also 
alleged  that  she  had  paid  the  plaintiffs  more  than  was  due  npoD 
the  contracts  between  them;  that  she  was  not  indebted  to  thm  in 
any  sum  whatever;  that  certain  conditions  precedrat  to  the  plain- 
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tiffs'  right  of  recovery  were  not  performed  by  them;  that  the  eec- 
ond  contract,  bo  far  as  it  relat^  to  the  area  wall,  was  obtained 
from  her  by  the  fraud  and  misrepreaentationB  of  the  plaintiffs,  and 
that  it  was  not  performed  by  tb^.  The  answer  likewise  contained 
a  denial  of  all  the  allegations  of  the  complaint  not  admitted  by  the 
answer,  and  contained  allegations  that  the  plaintiffs  had  been  fully 
paid;  that  the  contracts  between  the  parties  had  not  been  either 
actually  or  substantially' performed  by  the  plaintiffs;  and  that  the 
defendant  had  sustained  material  damage  by  reason  thereof,  and 
demanded  judgment  for  the  amount  of  such  damage.  The  plain- 
tiffs replied  to  the  defendant's  answer,  denying  each  and  every  alle- 
gation thereof,  and  alleging  that  each  and  all  of  the  changes  which 
were  made  in  the  constnction  of  the  buildings  mentioned  In  tlie 
complaint  and  answer  herein,  so  far  as  the  same  differed  from 
the  plans  and  specifications  thereof,  were  made  at  the  request  of 
the  defendant,  with  her  knowledge  and  consent,  and  under  the  di- 
rection of  her  architect.  The  defendant  served  an  amended  an- 
swer, wherein  it  was  averred  that  the  plaintiffs  did  not  perform 
the  work  under  the  second  contract  between  the  parties  according 
to  the  contract,  {dans,  and  8X)eclficationB,  and  omitted  to  do  the  same 
in  a  good,  proper,  land  workmanlike  manner;  that  they  omitted  to 
put  in  ventilating  pipes,  and  to  vent  the  traps  to  the  water-closets 
and  sinks,  according  to  the  plans  and  specifications,  and  as-required 
by  the  contract  for  such  plumbing;  that  they  omitted  to  construct 
the  area  wall  in  the  same  manner  as  the  area  wall  of  the  First  Na- 
tional Bank  building,  mentioned  in  the  contract;  that  the  same  was 
constructed  in,  an  improper,  imperfect,  and  unsubstantial  manner, 
and  that  she  sustained  damage  thereby  to  the  amount  of  {500,  which 
was  set'  up  as  an  offset  or  counterclaim  in  the  action.  The  plain* 
tiffs'  reply  to  such  amended  answer  denied  each  and  every  allega- 
tion contained  therein  respecting  the  alleged  coonterclaims,  and 
also  alleged  that  each  and  all  of  the  alterations  and  changes  or 
omissions  which  were  made  in  the  work  and  materials  mentioned 
in  the  amended  answer,  so  far  as  the  same  differed  from  the  plans 
and  specifications,  were  made  at  the  request  of  the  defendant,  with 
her  knowledge  or  consent,  and  under  the  snpervlBion  and  direction 
of  her  architect 

That  the  work  was  performed  and  materials  furnished,  for 
which  this  action  was  brought,  were  performed  and  furnished 
under  the  two  written  contracts  between  the  parties,  and  in  pur- 
suance of  their  provisions,  there  can  be  no  manner  of  doubt. 
Therefore,  to  a  proper  understanding  of  the  questions  involved  on 
this  appeal,  it  becomes  necessary  to  examine  some  of  the  provisions 
contained  in  the  contracts  between  the  parties.  The  first  contract 
between  them,  which  was  made  June  2,  1886,  provided  that  the 
plaintiffs  shoidd  erect,  finish,  and  deliver  in  a  true,  perfect,  and 
thoroughly  workmanlike  manner  the  building  mentioned,  except 
plumbing  and  painting,  agreeably  to  the  plans,  drawings,  and 
specifications  rrferred  to,  under  the  direction  of  Blend,  who  was 
an  architect;  the  plaintiffs  to  furnish  all  the  labor  and  materials, 
and  to  be  {Kiid  therefor  the  sum  of  |7,700,  which  the  defendant 
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agreed  to  pay  in  the  manner  stated  in  the  contract  Among  otikers, 
the  contract  contained  the  proviBion  that,  should  the  owner,  or  her 
agent,  during  the  progress  of  the  work,  require  any  alterations 
of,  deviations  from,  additions  to,  or  omissions  in  the  said  contract, 
she  should  have  the  right  to  make  such  changes,  and  the  same 
should  iu  no  way  injuriously  affect  or  make  the  contract  void,  but 
the  difference  should  be  added  to  or  deducted  from  the  amount 
of  the  contract,  as  the  case  might  be,  by  a  fair  and  reasonable 
valuation.  It  also  provided:  "No  work  shall  be  considered  as  ex- 
tra,  unless  a  separate  estimate,  in  writing,  for  the  same  shall  have 
been  submitted  by  the  contractor  to  the  architect  and  the  owner, 
or  her  agent,  and  their  signatures  obtained  thereto.*'  It  contained 
the  further  provision  that  in  case  of  dispute  as  to  the  value  of 
extra  .work  or  work  omitted  the  same  should  be  valued  by  two 
competent  persons,  one  employed  by  the  owner,  or  her  agent,  anc 
the  other  by  the  contractor,  and  they  should  have  *he  power  to 
name  an  umpire,  whose  decision  should  be  binding  on  all  the  par- 
ties. By  the  contract  the  last  payment  was  to  be  made  when 
the  building  was  all  completed,  and  the  drawings  and  specifloatioiiB 
returned  to  the  architect,  provided  that  in  each  case  of  payment 
a  certificate  should  be  obtained  from,  and  signed  by,  the  architect 
to  the  effect  that  the  work  was  done  in  strict  accordance  with 
the  drawings  and  specifications,  and  that  he  considered  the  pay- 
ment properly  due;  the  certificate,  however,  in  no  way  lessening 
the  total  and  final  responsibility  of  the  plaintiffs,  and  providing 
farther  that  when  the  work  was  all  completed  a  certificate  should 
be  obtained  by  the  plaintiffs  from  the  clerk  of  the  office  where  liens 
are  recorded,  and  signed  and  sealed  by  said  cler!U^  that  he  had 
folly  examined  the  records,  and  found  no  liens  or  dalms  recorded 
against  said  work,  or  on  account  of  the  plaintiffs.  All  ceiliags 
were  to  be  seven-eighths  of  an  inch  thick,  instead  of  one-half  of 
an  inch,  as  mentioned  in  the  specifications;  and  the  floors  in  the 
third  story  were  to  be  one  and  one-eighth  inches  in  thickness, 
instead  of  the  thickness  mentioned  therein.  The  plaintiffs  were 
to  take  out  the  subcellar  windows  and  doors,  and  pnt  in  stonework 
in  thdr  place,  and  two  small  windows,  as  owner  dioidd  direct. 
The  drawings  and  specifications  were  made  a  part  of  the  contract. 
In  the  specifications  It  was  provided  that  the  work  was  to  be  exe- 
cuted in  the  best  and  most  substantial  and  thoroughly  workman- 
like manner,  according  to  the  true  intent  and  meaning  of  the  par- 
ticulars and  drawings  referred  to,  which  were  intended  to  include 
everything  requisite  and  necessary  to  the  proper  and  the  entire  finish- 
ing of  the  work,  notwithstanding  every  item  necessarily  involved 
was  not  particularly  mentioned  and  set  forth;  ana  all  the  work, 
when  finished,  to  be  delivered  up  in  a  perfect  and  undamaged  state, 
without  exception.  No  part  of  the  work  nnder  the  contract  was 
to  be  sublet  Each  fourth  beam  in  the  brick  walls  was  to  be 
anchored  with  iron  anchors,  and  the  timbers  were  to  be  also  an- 
chored to  the  end  walls.  A  curb  was  to  be  set  in  front  of  the 
building.  All  brick  walls  were  to  be  perfectly  levd  and  straight, 
and  to  the  proper  and  exact  height,  so  that  the  caii>enter  could 
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Biae  the  timbers  and  place  them  upon  the  wall  withont  blocking 
np  with  chips  or  pieces  of  wood.  The  front  was  to  be  of  Phila- 
delphia brick  and  terra  cotta,  as  shown  on  elevation.  An  ash 
cleaner  was  to  be  placed  in  each  chimney.  All  partitions  and 
brick  walls,  except  when  otherwise  specified,  were  to  be  plastered 
with  two  coats  of  good  mortar,  made  and  stacked  In  heaps  at  least 
10  days  before  being  used,  and  all  to  be  well  haired.  The  first 
coat  was  to  be  put  on  with  sufficient  force  to  secure  good,  strong 
clinches,  and  to  be  level,  and  well  scratched  with  a  tooth-board 
paddle,  and  to  stand  until  dry  before  the  second  coat  was  put  on. 
The  second  coat  was  to  be  put  on  and  made  straight,  true,  and 
plumb,  and  to  be  left  finished  under  a  muffled  float,  in  the  best 
manner,  so  as  to  secure  a  good  and  workmanlike  job.  All  the 
lathing  and  plastering  was  to  ^tend  down  to  the  floors  and  up 
to  the  door  and  window  jambs,  and  all  the  walls  to  be  straight 
and  plumb,  and  the  angles  to  be  maintained  shai'p  and  regular  in 
form.  Brick  "discharging"  arches  were  to  be  built,  to  take  the 
weight  of  all  brick  walls  off  the  lintels  over  the  door  and  window 
frames  or  other  openings.  The  basement  joists  were  to  be  2^  by 
12  inches,  the  first  floor  joists  3  by  12,  the  second  and  third  floors 
and  ceiling  joists  2J  by  12  inches,  and  the  roof  2  by  7;  all  of  which 
were  to  be  laid  16  inches  from  center  to  center.  The  studding 
for  the  basement  was  to  be  2  by  4,  set  16  inches  from  center  to 
center;  for  center  partition  to  be  4  by  B  and  4  by  6;  for  second 
story  to  be  4  by  5,  4  by  6,  and  3  by  6 ;  for  third  story  to  be  2  by  5 

and  3  by  5,    Double  plates,  2  by  width,  of  studding  were  to 

be  put  on  all  studding,  and  well  spiked.  There  were  to  be  put 
on  brick  walls  in  basement  oak  plates,  good,  sound,  well-seasoned 
oak,  4  by  8,  well  bedded  in  mortar.  All  floor  joists,  including  ceiling 
joists,  were  to  be  properly  bridged  with  two  rows  in  each  spaced 
of  two  by  three  cross  bridging,  well  nailed.  All  studding  and 
floor  timbers  to  be  placed  16  inches  from  center  to  center.  All 
timbers  were  to  be  framed,  so  that  important  timbers  would  not 
require  cutting  for  chimneys,  plumbing  pipes,  etc.,  but  were  to  be 
fniraed  so  that  the  pipes  could  pass  through  or  run  between  them. 
All  the  partitions  shown  by  the  drawings  were  to  be  set,  all  door 
studs  to  be  set  double,  all  openings  therein  to  be  properly  trussed 
orerhrad,  and  to  have  plsttes  and  sills.  Good  two-inch  axle  pul- 
leys were  to  be  placed  in  the  window  frames.  All  the  lumber  for 
the  window  and  door  A-ames,  the  store  fronts,  for  ceiling,  inside 
finish,  sash  and  doors,  was  to  be  clear,  white  pine,  well  seasoned 
and  dry.  The  lumber  for  the  basement  stairs  was  to  be  of  red  oak. 
All  the  treads,  risers,  and  wall  stringers  for  iuside  stairs  were  to 
be  of  good,  clear  red  oak,  well  seasoned  and  dry.  The  basement 
floor  was  to  be  seven-eighths  of  an  inch  thick;  the  store  and  sec- 
ond story  floors  one  and  one-eighth  inches  in  thickness,  and  of 
first-quality,  well-seasoned,  planed^  and  matched  Georgia  pine.  On 
the  stairs  from  the  street  to  the  second  story,  good  oak  rails,  sap- 
ported  hy  iron  brackets,  were  to  be  placed  on  one  side.  The  stairs 
from  the  street  to  the  second  8toi7,  and  from  the  second  to  the 
third  story,  were  to  be  made  with  one  and  one-half  Inch  treads 
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and  seven-eiglits  of  an  inch  risers,  and  one  and  one-fourth  inch 
wall  stringers,  all  to  be  well  put  up.  The  front  basement  stairs  were 
to  ha\'e  two-inch  treads,  and  one  and  one-fourth  inch  risers,  and 
good  substantial  stringers.  The  basement  stairs  for  the  stores  to 
have  one  and  one-fourth  inch  risers,  seTen-eighths  of  an  inch  tread, 
and  good  substantial  stringers.  Around  the  landing  of  the  third 
story,  and  in  the  stores,  five  by  five  oak  newels,  rails,  and  two-inch 
balusters  were  to  be  put  up,  newels  and  balusters  to  be  turned, 
Orounds  were  to  be  set  for  the  mason  work.  As  to  the  plumbing, 
all  necessary  clean-out  places  properly  capped,  and  all  necessary 
T  branches  for  water-clc«ets  and  other  fixtures  were  required  to  be 
put  in.  The  pipes  for  the  water-closets  and  sinks  were  to  be  prop- 
erly set  and  connected,  all  wastes  properly  trapped  and  connected 
with  the  soil  pipe,  and  all  traps  to  be  well  ventilated,  and  connected 
with  the  vent  pipes  ninning  up  through  the  roof,  and  cast-iron  vent 
pipes  were  to  be  put  in  to  pass  through  the  roof,  and  be  capped 
with  a  globe  ventilating  cap.  The  plumbing  work  and  gas  fixtures 
to  be  done  so  that  the  entire  work  would  be  complete  in  every  re- 
spect, and  would  include  everything  requisite  and  necessary  to  fully 
comidete  it  The  plaintiffs  were  also  to  put  in  two  driven  wells. 
The  foregoing  is  the  substance  of  some  of  tiie  provisions  of  the  con- 
tract between  the  parties,  and  perhaps  all  to  which  we  need  refer 
to  a  proper  understanding  of  the  questions  involved  on  this  appeal. 

The  evidence  of  the  defendant  was  to  the  effect  that  a  portion  of 
the  work  on  this  building  was  sublet  without  the  written  consent 
of  the  owner;  that  there  was  no  band  rail  along  the  stairway;  that 
there  was  not  a  ventilating  pipe  in  the  building;  that  the  two  wells 
mentioned  in  the  contract  were  not  driven;  that  there  were  no 
arches  over  the  doors  in  the  basement;  that  the  plastering  did  not 
extend  down  to  the  floor,  as  required  by  the  contract;  that  there 
was  but  one  course  of  bridging  of  the  joists,  where  the  contract 
required  two;  that  the  area  wall  was  not  built  In  accordance  witit 
the  contract;  that  no  curb  was  put  down  as  required;  that  the 
plastering  was  improperly  done,  and  not  according  to  the  provisions 
of  the  contract;  that  the  building  was  not  of  the  height  called  for 
by  the  plan;  that  the  wall  was  not  laid  level,  but  the  joists  were 
blodced  up  with  chips  and  pieces  of  wood;  that  a  portion  of  the 
ornamental  brick  on  the  arches  in  front  of  the  building  was  left 
out,  and  plain  brick  substituted;  that  the  brickwork  does  not  fit 
closely  to 'the  window  frames;  that  none  of  the  walls  were  plastered 
where  the  wainscoting  was  put  on;  that  the  mortar  which  was 
used  for  the  walls  was  poor,  and  improperly  made,  and  that  the 
walla  were  in  no  respect  in  accordance  with  the  contract;  that 
there  were  no  clean-outs  in  the  drain,  as  required;  that  the  joists 
were  not  placed  16  inches  from  center  to  center,  as  required,  but 
that  they  were  in  many  instances  from  18  to  19  inches  from  center 
to  center;  that  one  door  was  omitted  in  the  division  wall  in  the 
basement;  tluit  the  lumber  used  in  the  ceilings,  wainscotings,  and 
for  finishhig  the  building  was  Korway  pine,  instead  of  dear  white 
pine;  that  there  were  60  feet  of  partition  omitted  In  the  basement; 
that  the  wall  {dates  were  hemlock,  instead  of  oak;  that  some  of  the 
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trnasing  over  the  doors  wbb  not  put  in;  that  there  were  bo  oak 
wall  stringers;  that  the  main  stairs  were  baiU  without  oak  wall 
stringers  housed  on  both  sides  as  required,  but  were  constructed 
without  any  stringers  at  all,  the  stairs  resting  upon  four  by  six 
joists;  that  the  valley  in  the  roof  was  not  formed  so  as  to  carry  off 
the  water;  that  the  basement  stairs  were  of  pine,  and  not  oak  as 
required;  that  there  was  no  threshold  under  the  north  store  door; 
that  the  coal  bins  mentioned  in  the  contract  were  omitted;  that  the 
doors  to  the  vault  were  not  trimmed;  that  the  flooring  in  the  third 
floor  was  not  of  the  quality  specified  in  the  contract^  and  was  seven- 
dghths  of  an  Inch  thick  instead  of  one  and  one-eighth  inches;  that 
some  Gt  the  window  frames  were  falling  apart,  and  were  braced  with 
iron  braces;  that  in  front  windows  the  lights  above  ths  transoms 
were  not  }aid  in  marginal  lines  according  to  the  elevation,  but  con- 
sisted of  a  single  light;  that  the  roof  was  not  properly  trussed; 
that  the  foundation  was  not  constructed  in  accordance  with  the 
contract;  that  the  footings  were  not  of  the  thickness  called  for, 
and  that  there  was  ronnlng  water  and  a  barrel  under  the  center 
wall;  that  the  area  wall  was  not  constructed  according  to  the  con- 
tract; that  the  floors  were  of  poor  quality  of  lumber;  that  two  trap- 
doors were  omitted;  that  no  place  was  left  to  dean  diimneys;  thai 
the  studding  at  the  doors  was  single,  instead  of  double;  that  there 
were  no  caps  or  bond  stones  in  the  piei-s  to  support  tlie  flagging; 
that  timbers  were  cut  away,  so  as  to  weaken  the  structure;  that  the 
doors  were  not  of  the  height  required;  that  the  sash  cords  were  of 
poor  quality;  that  two  windows  were  not  hung;  that  the  plumbing 
pipes  were  not  cased;  that  the  floor  beams  were  not  properly  an- 
chored, or  anchored  as  required  by  the  contract;  and  tiuit  the  con- 
tract was  not  complied  with  in  other  respects. 

While  there  is  a  conflict  in  the  evidence  as  to  many  of  the  omis- 
sions and  changes  claimed  by  the  defendant,  yet  there  are  numer- 
ous instances  where  the  undisputed  evidence  shows  that  the  plain- 
tiffs have  not  performed  the  contract  according  to  its  terms  and 
speciflcations.  A  careful  study  of  the  evidence  renders  it  ex- 
tremdy  difficult  to  discover  how  it  could  propeiiy  be  found  that 
there  was  a  substantial  performauce  of  their  contract  by  the  plain- 
tiffs. While  the  rule  rdating  to  substantial  compliance  with  the 
terms  of  a  building  contract  may  have  been  by  the  later  decisions 
somewhat  relaxed,  yet  as  it  now  stands  we  think  that,  where  one 
enters  into  a  contract  to  furnish  materials,  and  perform  work  of  a 
specified  character,  to  be  paid  for  on  performance,  although  mate- 
rials may  be  furnished  and  the  work  performed,  still,  if  it  is  not  done 
in  the  manner  stipiUated,  no  action  will  lie  for  the  compensation^ 
and  that  a  substantial  performance  must  be  shown,  unless  it  haK 
been  waived  or  released.  The  right  of  recovery  will  not,  however, 
be  forfeited  by  reason  of  technical,  inadvertent,  or  nnimpoi*tant 
omissions  or  defects.  But  where  the  defects  are  substantial  and 
important,  running  through  the  whole  work,  and  so  essential  that 
the  purpose  of  the  owner  has  not  been  accomplished,  no  recoverj- 
upon  the  contract  can  be  had.  Where,  by  a  contract,  it  is  stipu- 
lated that  the  mateHals  shall  be  of  the  best  or  a  specified  quality. 
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and  tiie  work  performed  in  the  best  manner,  subject  to  the  accept* 
ance  or  rejection  of  an  architect,  all  to  be  done  in  strict  accordance 
with  the  plans  and  specitlcatioDs,  and  to  be  paid  for  when  done 
completely  and  accepted,  the  acceptance  by  the  architect  of  a  dif- 
ferent class  of  work,  or  of  an  inferior  material,  will  not  bind  the 
owner,  and  does  not  relieve  the  contractor  from  the  agreement  to 
perform  according  to  the  plans  and  specifications;  the  provisions 
for  the  acceptance  being  but  an  additional  safegnard  against  defects 
not  discernible  b;  an  nnskillfnl  person.  In  most  cases  the  qnes- 
tion  whether  the  defects  are  substantial  or  technical  and  unim- 
portant is  a  question  of  fact  Olacius  v.  Black,  50  N.  Y.  145; 
Woodworth  V.  Puller,  80  N.  Y.  312;  Flaherty  v.  Miner,  123  N.  Y. 
382,  25  N.  E.  418;  Crouch  v.  Gutmann,  134  N.  Y.  46,  31  N.  E.  271. 
As  bearing  upon  the  question  as  to  whether  the  omissions  of  the 
plaintiffs  in  this  case  were  substantial  or  merely  technical  and  un- 
important, it  may  be  proper  to  consider  the  endence  as  to  the  value 
of  some  of  the  work  and  materials  omitted,  and  the  amount  it 
would  cost  to  make  the  building  conform  to  the  provisions  of  the 
contract  The  extra  work  for  which  th6  plaintiffs  were  allowed, 
and  for  which  no  estimate  in  writing  was  made  or  submitted  by 
the  contractor  to  the  architect  and  owner,  and  their  signatures  ob- 
tained thereto,  amounted  to  the  sum  of  f 253.14.  The  hand  rail  and 
brackets  omitted  would  have  cost  fl6.20.  The  ventilating  flues 
omitted  would  have  cost  |112.72  if  put  in  during  the  erection  of 
the  building;  after  its  completion,  f255.75.  The  wells  omitted 
would  have  cost  |85  at  the  time,  and  now  flOO.  The  arches  over  the 
doors,  which  were  omitted,  would  have  cost  at  the  time  fl6;  afta»- 
wards,  (60.  The  plastering,  if  done  according  to  tiie  contract, 
would  have  been  worth  (390.12  more  than  it  was  as  done,  including 
the  omission  to  plaster  under  the  wainscoting  and  down  to  the 
tioor.  It  would  have  cost  (34.80  to  put  in  the  bridging  that  was 
^nnitted  if  done  while  the  building  was  being  constmcted,  and  after 
its  completion  it  would  have  cost  (68.57.  To  have  constracted  the 
area  wall  and  vaults  under  the  sidewalks  as  required  by  the  contract 
would  have  cost  (24  more  than  it  cost  to  bolld  them  as  they  were 
if  done  while  the  building  was  in  process  of  construction;  it  done 
afterwards,  would  Have  cost  (40.  It  would  have  cost  (30  at  the 
time  the  building  was  being  built  to  put  in  the  curb  which  was 
omitted.  It  would  have  cost  $200  additional  to  make  the  building 
uf  the  height  called  for  by  the  plans.  It  would  have  cost  (9.80  to 
furnish  the  ornamental  brick  omitted  if  furnished  at  the  time,  and 
(ti0.40  if  put  in  now.  To  put  in  clean-outs  to  the  drains  would  have 
cost  (ti.50  if  done  at  the  time;  if  done  now,  (25.  It  would  have 
cost  abont  (30  more  if  joists  had  been  put  in  16  inches  from  center 
to  center,  instead  of  18.  The  door  omitted  In  the  1)asement  would 
have  cost  about  (11.  The  difference  between  the  value  of  the  ma- 
terials used  for  celling,  finishing,  and  wainscoting  was  (320.56  less 
than  that  provided  for  in  the  contract  The  partition  omitted  in 
the  basement  would  have  cost  (10.20,  and  the  wainscoting  (42.70. 
The  trussing  over  the  doors  omitted  would  have  cost  (9.60;  would 
now  cost  (27.00.    The  oalc  wall  stringers  that  were  omitted  would 
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have  cost  |S0  if  pat  in  when  the  building  was  constructed;  to  put 
them  in  now  would  cost  |T6.  It  would  have  cost  at  the  time  f  26 
more  to  build  the  stairs  of  oak  than  pine,  and  would  cost  982.60 
now  to  make  them  according  to  the  contract.  The  coal  bins  omit- 
red  were  worth  $9.  It  would  have  cost  f  10  to  trim  the  doors  to  the 
\ault.  The  diflference  in  value  between  the  floor  as  put  down  in 
the  third  story  and  that  agreed  to  be  put  down  was  f 24.  It  would 
have  cost  f8  more  to  construct  the  lights  above  the  transoms  as 
required  by  the  contract  than  as  put  in.  The  cost  would  have  been 
964.60  to  properly  truss  the  rooi,  and  f04  more  to  fix  it  so  that  it 
would  carry  pff  the  water.  It  would  have  cost  $84.64  more  to  put 
in  the  floors  of  the  materials  required  by  the  contract  than  that  used. 
The  trapdoors  omitted  would  have  cost  f  15.  It  would  have  cost  f  10 
lor  chimney  cleaners  omitted.  The  using  of  single  studding  instead 
of  double,  as  required,  made  the  cost  less  by  the  sum  of  about  f5; 
it  would  now  cost  f SO  to  put  in  such  studding.  There  are  many 
other  items  omitted  or  changed  to  which  we  have  not  referred  that 
were  proved  on  the  trial 

The  foreg(^g  statement  ia  based  upon  the  evidence  of  the  de- 
fendant as  to  the  work  omitted,  its  cost,  and  the  difference  In  the 
vidue  between  tlie  materials  and  work  as  furnished  and  that  called 
for  by  the  contract.  It  should,  however,  be  stated  that,  while  many 
of  the  omissions  referred  to  are  conceded  by  the  plaintiffs,  their 
pndence  as  to  the  value  of  the  work  and  materials  omitted,  and 
the  difference  between  that  fnraished  and  agreed  to  be  furnished, 
vary  very  essentially  from  thaj:  of  the  defendant  As  to  many  of 
the  particuUu^B  mentioned,  it  may,  I  think,  be  safely  said  that  the 
question  whether  the  changes  and  omissions  occnn«d  or  were  of 
the  character  and  extent  claimed  by  the  defendant  were  queattons 
of  fact  to  be  determined  by  the  referee.  There  are,  however,  numer- 
ous instances  in  which  there  is  no  dispute  as  to  the  fact  that  the 
building  was  not  constructed  in  compliance  with  the  contract  be- 
tween the  parties,  and  that  by  reason  of  the  omissions  or  changes 
made  in  the  materials  and  manner  of  construction  the  contractors 
were  required  to  expend  a  much  less  sum  than  it  would  have  cost 
them  to  build  according  to  the  provisions  of  the  contract.  As  has 
already  been  intimated,  it  is  extremely  difBcult  to  see  how,  under 
the  circumstances  of  this  case,  and  in  view  of  the  character  and 
extent  of  the  omissions  and  failures  to  perform  the  contract  as 
shown  by  the  evidence,  it  can  fairly  be  said  that  there  was  a  sub- 
stantial performance  of  the  contract  by  the  plaintiffs.  It  may  be, 
however,  that  the  question  was  one  of  fact,  and  that  the  finding 
of  the  referee  is  sufficiently  sustained  by  the  evidence  to  be  upheld. 
If,  however,  it  were  to  be  held  that  thare  was  a  substantial  per- 
formance of  the  contract,  the  questions  as  to  whether  the  plaintiffs 
were  properly  allowed  for  the  extra  work  which  they  performed  for 
the  defendant,  and  whether  the  defendant  was  allowed  a  fair  and 
reasonable  wluation  for  the  differences  which  should  have  been 
deducted  from  the  amount  of  the  contract  by  reason  of  the  changes 
and  omissions  referred  to,  must  still  be  determined.  As  we  have 
seen,  the  contract  provided  that  no  work  should  be  considered  as 
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extni  unless  a  separate  estimate  in  writing  for  the  same  should  be 
submitted  by  the  contractor  to  the  architect  and  the  owner  or  her 
agent,  and  their  signatures  obtained  thereto,  Oonfessedlj,  no  such 
estimate  was  made  or  signed,  either  by  the  architect,  owner,  or 
her  agent  Thus  the  question  is  presented  whether  this  provision 
in  the  contract  is  a  bar  to  the  plaintiffs*  right  to  recover  for  such 
extras.  In  the  case  of  Sutherland  y.  Morris,  45  Hun,  259,  where 
there  was  a  written  contract  between  the  parties  which  provided: 
"The  contractor  will  take  notice  t^at  there  will  be  no  extra  work 
done  unless  agreed  upon  by  the  superintendent,  the  price  pat  in 
writing,  and  signed," — ^it  was  held  that,  in  the  absence  of  any  evi- 
dence showing  a  compliance  with  this  condition  of  the  contract, 
the  court  properly  excluded  the  testimony  offered  by  the  plaintiff 
to  prove  the  furnishing  of  the  materials  and  labor.  In  Woodruff 
V.  Railroad  Co.,  108  N.  Y.  39,  14  N.  E.  832,  where  there  was  a  con- 
tract which  provided  that  no  claim  for  extra  work  should  be  al- 
lowed unless,  done  in  pursuance  of  a  written  order  from  the  engineer 
In  charge,  and  the  claim  made  at  tiie  first  settlement  after  the 
work  was  done,  it  was  held  that  where  there  was  no  such  order 
the  plaintifF  could  not  recover.  These  authorities  perhaps  tend  to 
sustain  the  contention  of  the  defendant  that  she  was  not  liable  for 
the  extra  work  done  by  the  plaintiffs,  and  for  which  she  has  been 
charged  by  the  referee  in  this  action.  But  we  are  disposed  to  think 
that  the  cases  cited  are  distinguiKhable  from  this  case,  and,  if  the 
defendant  made  a  valid,  oral  agreement  with  the  plaintiffs  to  per- 
form and  famish  such  work  and  materials,  and  they,  rdying  thereon^ 
performed  it,  this  provision  In  the  'contract  would  not  prevent  a 
recovery  of  the  price  agreed  to  be  paid  therefor. 

This  brings  us  to  the  question  whether  the  defendant  was  allowed 
a  fair  and  reasonable  valuation  for  the  difference  which  should  have 
been  deducted  under  that  part  of  the  contract  which  provides  that, 
where  changes  were  made,  the  differences  should  be  added  to  or 
deducted  from  the  amount  of  the  contract,  as  the  case  might  be, 
by  a  reasonable  and  fair  valuation.  It  seems  impossible  to  read  the 
evidence  in  this  case  withoat  concluding  that  the  d^endaat  has  not 
been  allowed  the  deductions  to  which  she  was  fairly  entitled  under 
this  provision.  As  already  pointed  ont,  the  omi»iionB  to  perform 
the  labor  and  furnish  the  materials  in  accordance  with  the  contract 
were  many,  and  the  difference  in  the  cost  essentially  less,  so  that 
a  fair  compliance  with  the  contract  required  the  plaintiffs  to  make 
many  substantial  deductions.  It  is  unnecessary  to  again  call  at- 
tention to  these  omissions  and  changes  in  detail.  Among  them  will 
be  remembered  the  change  which  allowed  the  plaintiffs  to  use  Nor- 
way pine  instead  of  good^  clear,  white  pine,  and  the  evidence  which 
shows  the  difference  to  have  been  several  hundred  dollars.  Atten- 
tion may  also  be  called  to  the  omission  to  plaster  behind  the  wains- 
coting, and  the  inferior  plastering  that  was  put  upon  the  walls.  If 
the  defendant's  evidence  is  to  be  relied  upon,  nearly,  if  not  quite, 
|2,000  should  have  been  deducted  from  the  contract  price  to  give 
fair  and  reasonable  effect  to  this  provision.  From  a  careful  exam- 
ination of  the  evidence,  we  are  satisfied  that  the  defendant  has  not 
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had  that  fair  allowance  to  which  she  was  entiitied,  and  that  the 
referee  erred  in  not  allowing  her  tiie  difference  between  the  cost 
of  the  work  and  materials  used  where  changes  were  made,  and  the 
cost  of  the  materials  and  work  which  by  the  contract  were  to  have 
been  used,  and  in  not  allowing  her  the  Talne  of  the  <miltted  work 
and  materials.  It  is  quite  obvions  that  these  allowances,  if  properly 
made,  would  amount  to  a  substantial  aum,  and  therefore  the  error 
in  omitting  to  allow  them  should  not  be  disregarded  by  this  court. 
It  may  be  said  that  these  changes  were  made  by  the  consent  of  the 
architect  or  the  defendant,  and  hence  that  no  such  allowances  should 
be  made.  We  doubt  if  the  architect  had  the  right  to  permit  sach 
changes  without  the  consent  of  the  defendant,  and  fe^  confident 
that  he  did  not  and  conld  not  so  change  the  contract  as  to  deprive 
the  defendant  of  the  benefit  of  the  provision  whidi  entitled  her  to 
such  deductions.  Fitzgerald  v.  Moran,  141  N.  Y.  419,  36  N.  E.  50& 
An  examination  of  the  proof  bearing  upon  this  question  renders  it 
quite  manifest  that  the  defendant  did  not  consent  to  the  changes 
and  omisslonB,  upon  any  agreement,  or  with  the  understanding,  that 
she  should  not  hare  tbe  benefit  of  the  prorieion  in  the  o«ntract 
which  allowed  deductions  therefor.  We  find  the  evidence  insnf- 
flci«it  to  show  any  snch  consent,  or  any  waiver  of  her  rights  under 
this  provision.  Ilie  evidence  shows  that  the  architect  was  a  sub- 
contractor under  the  plaintiffs,  and  also  tends  to  show  quite  plainly 
that  he  did  not  attend  to  or  guard  the  interests  of  the  defendant 
with  that  watchful  diligence  that  she  had  a  right  to  expect.  In- 
deed, the  evidence  indicates  with  unpleasant  certainty  that  the  ar- 
chitect, contractors,  subcontractors,  and  some  of  their  employes 
were  quite  diligent  in  seeking  to  obtain  advantage  of  the  defendant 
to  the  plaintiffs'  benefit,  instead  of  trying  to  perform  the  contract, 
or  have  it  performed,  fairly,  and  according  to  its  terms  and  provi- 
sions. The  learned  referee  has  found  that  the  value  of  the  building 
as  completed  was  equal  to  the  value  if  constructed  precisely  as  called 
for  by  the  contract  and  specifications.  This  finding,  as  well  as 
the  rulings  upon  the  trial,  seem  to  indicate  that  the  referee  was  of 
the  opinion  that,  if  the  plaintiffs  furnished  a  building  as  useful  or 
of  equal  money  value  with  the  one  called  for  by  the  contract,  they 
were  entitled  to  recover  their  full  compensation  therefor,  without 
regard  to  the  provisions  of  the  contract  under  which  it  was  to  be  con- 
structed. In  this,  we  think,  he  erred.  The  defendant  was  en- 
titled to  have  her  contract  at  least  fairly,  if  not  strictly,  performed. 
The  referee  also  found  that  the  defendant,  about  the  1st  of  Decem- 
ber, duly  accepted  the  building,  having  before  that  time  taken  pos- 
session of  a  portion  of  it  We  think  this  finding  cannot  be  sustained. 
The  evidence  renders  it  quite  clear  that  there  was  never  any  accept- 
ance of  the  building  by  the  defendant  as  in  full  performance  of  the 
contract  between  her  and  the  plaintiffs. 

There  was  an  issne  between  the  parties  as  to  one  payment  of 
9600.  The  defendant  claimed  that  she  paid  the  plaintiffs  or  the 
architect,  who  was  their  agent,  |500  in  cash,  November  27th,  and 
paid  an  equal  amount  on  November  29th  by  the  check  of  her  huu- 
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band.  That  the  plaintiffs  received  the  check  is  admitted.  On 
the  trial  the  defendant  produced  a  receipt,  dated  November  27th, 
for  fSOO,  signed  by  Blend  for  the  plaintiff.  They  contended  that 
the  receipt  was  given  for  the  payment  made  by  the  check  dated 
November  29th,  and  that  no  payment  in  cash  was  made  on  the  27th, 
as  was  claimed  by  the  defendant,  bnt  that  the  check  was  in  fact 
given  November  27th,  and  that  the  rec^pt  was  dated  on  the  day  the 
cheek  was  received.  The  defendant* b  witnCBses  testified  that  the 
check  was  given  on  the  day  of  Ite  date,  and  not  on  the  2Tth,  as  claimed 
by  the  plaintiffs.  The  weight  of  the  evidence  upon  this  issne  was 
on  the  side  of  the  defendant,  and  seems  well-nigh  conclusive.  While 
there  Is  some  evidence  npon  the  part  of  the  plaintiffs,  which  perhaps 
tended  to  show  that  no  such  payment  was  made,  and  some  circum- 
stances may  have  been  testified  to  which  corroborated  the  i^ain- 
tiffs'  claim,  and  tended  to  cast  suspicion  upon  the  validiij,  in  some 
respects,  of  the  receipt  produced,  still  the  evidence  of  a  number  of 
apparently  disinterested  witnesses  was  to  the  effect  that  the  check 
which  the  plaintiffs  claim  was  given  upon  the  27th  of  November 
was  not  in  fact  given  until  the  29th  of  that  month,  and  hence  that 
the  receipt  of  the  27th  must  have  been  for  a  payment  made  at  that 
time.  While,  ordinarily,  where  there  is  a  conflict  in  the  evidence 
upon  a  question,  it  becomes  one  of  fact  to  be  determined  by  the  jury, 
court,  or  referee,  and  their  determination  should  be  regarded  as 
final,  and  whUe  perhaps  in  this  case  the  question  was  one  of  fact  for 
the  referee,  yet  we  are  stron^y  impressed  with  the  idea  that  the 
finding  in  tiiis  case  was  against  the  weight  of  evidence. 

On  the  trial  the  following  stipulation  was  made  and  entered  in 
the  minutes  of  the  referee: 

"It  iB  Btlpniated  that  the  referee  may,  at  hla  conrentrace,  at  any  time  before 
the  close  of  the  testimony  In  this  case,  or  before  the  case  is  finally  submitted, 
take  with  him  n  person  of  his  own  selection,  and  make  an  examination  of  Qie 
ItiiUdlUK  In  question,  and  that  for  the  purposes  of  his  decision  in  this  case  h« 
may  take  into  consideration  what  he  discovers  in  making  the  said  Inspec- 
tion; but  this  arrangement  is  not  to  be  deemed  as  limiting  ^ther  par^  In  the 
further  testimony  which  they  shall  give  upon  the  trial  of  this  action.  Also 
that  the  r^ene  shall  make  the  inspection  in  such  manner,  and  using  such 
papers  In  connection  therewith,  as  he  shall  deem  necessary  and  proper,  each 
party  to  pay  one-half  of  the  expense  of  the  person  whom  the  referee  may  se- 
lect; and  the  expense  of  such  person  accompanying  the  refoee  shall  be  paid 
one-half  by  each  party,  to  be  taxed  In  with  Uie  referee's  fees." 

The  referee,  when  he  made  his  report,  referred  to  such  stipulation, 
and  his  proceedings  under  it,  as  fbllows: 

"This  action  having  been  referred  to  me  to  hear  and  determine,  and  having 
heard  the  proofs  and  alle^tiona  of  the  respective  parties,  and  stipulation 
having  been  made  in  open  conrt  before  the  close  of  the  testimony,  as  ap- 
pears at  page  1871  of  the  stenographer's  minutes,  that  the  referee  might,  be- 
fore the  cause  was  Anally  submitted,  take  with  him  a  person  of  his  own  se- 
lection, to  make  an  examination  of  the  building  In  question,  and  that  for  the 
purposes  of  his  decision  In  tills  case  might  take  into  consideration  what  he 
discovered  in  making  the  said  inspection,  and  having  made  such  Inspectton, 
and  having  designated,  In  pursuance  of  said  stipulation,  William  H.  Mniptay,  a 
builder  and  architect,  of  Coblesklll,  N.  Y.,  he,  tbe  said  Murptay,  and  the  ref- 
eree, on  or  about  the  26th  of  February,  made  an  ezaminatl<»i  of  said  build- 
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Ins;  that  said  Marphy  oonttnued  said  examination  the  next  day*  and  made  tats 

written  report  to  the  referee,  signed,  March  25, 1892.  •  Before  making  said  re> 
port,  and  before  said  examination,  said  referee,  in  writing,  made  certain  in* 
qulrlea;  that  said  Inquiries  and  reports  are  hereto  annexed,  and  are  made  a 
part  of  this,  my  report" 

The  inqnirieB  referred  to  hy  the  referee  in  hlft  report  were  as  fol- 
lows: 

"Mr.  Mnrphy,  builder,  etc.:  In  pursuance  of  stlpnlatkm  made  by  the  abore 
parties  in  the  abore  cause,  I  desire  yon  to  examine  the  Yagel  building,  In 
Oneonta,  N.  Y.,  with  reference  to  the  following  points:  (1)  The  walls.— rear 
wall,  central  wall,  and  the  area  wall;  this  last  being  wall  under  flagging  in 
front  of  building,  and  between  building  and  curb-  In  this  I  want  your  ex- 
amination to  be:  Reference  to  quality  of  atone  and  brick  used,  as  to  con- 
struction, and  as  to  whethw  the  rear  or  middle  wall  has  settled,  and.  If  they 
have,  state  the  cause,  i^)  As  to  blocks  or  blocking  under  floor  Joists.  If 
found,  state  extent,  and  what  is  used,  why  used,  and  effect  (B)  Plastering. 
How  many  coats,  whether  properly  put  on,  and  mateilal  making  plaster.  (4) 
What  Is  the  difference  in  vaine.  If  any,  in  the  Norway  pine  used,  between  that 
and  pine  called  for  by  building  omtract?  What  Is  the  effect  of  its  use  on  the 
valne  of  the  building  as  completed?  Examine  contract  and  q>eclflcation8. 
and  then,  from  your  examination  of  buI4dii'g>  state  whether,  in  the  construc- 
tion of  the  building  and  the  materials,  has  there  been  a  substantial  compli- 
ance with  the  contract?  If  there  has  been  a  material  variation  In  the  con- 
struction of  the  building  from  that  provided  In  the  contract,  is  the  building,  as 
it  stands,  better  or  worse  by  reason  of  Itf  What  would  this  building  have 
beffl  worth  December  11,  1886,  If  built  aa  provided  for  In  the  contract  and 
specUtcatlons?  What  was  it  wwth  on  ttiat  day,  built  as  It  was?  Please  an- 
swer the  foregoing  in  writing. 

"Felwnary  2S,  1892.  W.  a  Lamont" 

In  compliance  with  this  request,  Murphy  made,  signed,  and  aait 
to  the  referee  the  following  paper: 

WUUam  a  Lamont,  March  24,  1802.  From  WlUlam  H.  Hnrphy,  as  in- 
q>ector  on  the  Yagel  block,  in  Oneonta,  N.  Y.  I  have  examined  the  same, 
and  find  It:  (1)  I  find  that  the  foundation  in  unda*  baaemrait  as  a  partition 
wall  has  cracked,  and  my  best  Judgm^t  Is  that  the  same  has  been  under- 
mined by  excavation  since  the  erection  of  the  building,  and  allows  the  wntor 
to  flow  to  and  under  the  said  wall,  and  comes  from  the  embankment  und.T 
basement  floor  causing  the  same.  (2)  The  rtvir  wall  shows  a  crack  to  the  end 
of  iron  girder.  Is  caused  by  the  weatb^  expansion  and  contraction,— by  heat 
iind  cold.— but  there  Is  no  settling  whatever.  (3)  The  area  wall  is  perpendicu- 
lar, and  put  up  In  a  good,  workmanlike  manner,  as  such  wall  should  he. 
(4)  Sttme  and  brick.  Stone  are  limestone,  as  I  call  good  and  sound  matorlat 
Brick  are  good,  hard  brick,  and  ttoat  la  hard-preued,  and  ornamented  for 
front  Q5)  As  regard  to  the  blo<^ng  under  joist.  I  find  blocks  and  furring 
under  the  same,  both  under  party  and  partition  walls.  I  do  not  believe  tbnt 
the  same  does  any  damage  aa  to  the  settling,  or  any  damage  to  the  building, 
as  It  Is  customary  to  level  up  the  timber  In  this  way.  (6)  The  plastering  I 
find  to  be  two  coats;  wall  a  green  ttnish,  and  second  coat  skliu  finish :  n 
good,  hai^  wall.  (7)  Int^ior  finish  between  Norway  and  white  pine.  The 
difference  Is  of  no  account,  except  the  Norway  can  be  kept  better  and  cheaper; 
and,  as  to  quality,  the  Norway  Is  No.  1,  and  is  better  than  white  plno,  In  my 
mind.  (8)  In  my  examination  of  the  building,  I  find  that  there  baa  bem 
changes  from  the  contract  In  many  details,  vis.  atalra.  doAet,  and  also  ma* 
terlal,  and  other  changes.  But,  as  a  whole,  the  general  erection  of  the  build- 
ing as  to  plans  and  specifications  has  been  In  good,  workmanlike  manner; 
and  as  to  the  value  of  the  building  In  December,  1886,  that  the  changes  do  not, 
in  my  judgment,  materially  change  It.  Value:  In  other  words,  the  changes 
In  material  and  workmanship  have  not  lessened  the  value  of  the  boUdlng  In 
December,  1888.    From  my  examination  I  am  led  to  believe  the  building  has 
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been  most  shamefnlly  abased  and  torn,  and  has  not  been  properly  cared  for. 
It  seems  to  have  been  the  desire  of  some  persons  to  make  it  appear  as  bad  as 
possible  in  some  respects,  and  this  is  especially  bo  as  to  digging  aronnd  and 
along  the  center  wall.    All  respectfolly  submitted. 


Whether  the  referee,  In  determining  this  case  has  relied  entirely 
upon  the  report  or  opinion  of  Mr.  Murphy,  or  somewhat  upon  the  evi- 
dence taken  before  him,  iB  not  discloBed.  That  the  anverifled  state- 
ment made  by  Murphy  was  considered  by  him,  and  to  some  extent 
made  tiie  basis  of  his  decision,  is  to  be  inferred  from  his  report 
Hie  defendant  insists  that  the  course  pursued  by  the  referee  was 
illegal,  and  entirely  unwarranted  by  the  stipulation  of  the  parties. 
That  it  was  illegal  unless  justified  by  such  stipulation,  there  can 
be  no  doubt.  So  that,  in  deciding  this  question,  it  becomes  neces- 
sary to  determine  whether  the  ftferee  was  authorized  by  the  stip- 
ulation not  only  to  make  an  examination  of  the  premises  in  the  ^es* 
ence  of  a  person  he  might  select,  but  also  to  delegate  the  power  to 
make  such  an  examination  to  a  third  person,  to  be  made  in  the 
absence  of  the  referee,  and  to  call  upon  such  tidrd  person  to  make 
an  unverified  report,  which,  if  rdied  upon,  substantially  determined 
the  questions  involved  In  the  case.  We  think  the  only  right  con- 
ferred upon  the  referee  by  the  stipulation  was  to  examine  the  build- 
ing in  the  presence  of  a  person  to  be  selected  by  him,  to  the  end  that 
he  might  better  understand  the  evidence  which  had  been  given  by 
the  witness^  in  relation  to  the  building  and  the  defects  and  changes 
therein.  We  cannot  believe  that  it  was  the  intent  or  purpose  of  the 
parties  to  confer  upon  the  referee  the  absolute  ri^t  to  determine 
the  questions  in  this  case  upon  his  own  inspection  ot  the  bnUding,  w 
upon  the  unverifled  statement  or  report  of  a  third  person  as  to  the 
facts  in  issue,  and  whether  there  had  been  a  substantial  compliance 
with  the  contract  by  the  plaintiffs.  If  such  had  been  their  intent, 
there  would  have  been  no  reason  for  the  further  examination  of  wit> 
nesses  upon  the  questions  involved,  provided  for  in  the  stipulation. 
Nor  would  it  seem  to  have  been  very  necessary  to  retain  the  services 
of  the  referee  after  he  had  designated  another  person  to  determine 
the  issues  between  the  parties.  If  It  was  the  intention  of  the  par- 
ties to  alMsolutely  submit  this  case  to  the  decision  of  this  referee,  or 
such  person  as  he  should  select,  irrespective  of  and  uncontrolled  by 
the  evidence,  then  it  became  an  arbitration,  and  the  stipulation 
effected  a  discontinuance  of  the  action.  Larkin  v.  Bobbins,  2  Wend. 
505;  Merritt  v.  Thompson,  27  N.  Y.  225;  Jordan  v.  Hyatt,  3  Barb. 
275,  Claflin  v.  Meyer,  75  Y.  260,  266;  Jacoby  v.  Johnston,  1 
Hun,  242 ;  Keep  v.  Keep,  17  Hun,  162.  We  do  not  suppose  such  to 
have  been  the  purpose  or  intent  of  the  parties  in  making  this  stipu- 
lation, nor  that  the  action  was  discontinued  by  reason  thereof.  We 
think  the  inslBtence  of  the  defendant  that  the  course  pursued  by  tlie 
referee  was  unwarranted  and  illegal  must  be  sustained. 


"Coblesklll,  N.  Y.,  March  25,  1892. 


W.  H.  Murphy, 


To  expenses  

Two  days  examining  building, 
One  day  mating  out  report. . . . 


f  6  60 
20  00 
10  00 


136  50" 
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On  the  trial,  daring  the  examination  of  the  plaintiff  Lewis,  the 
plaintiffs'  counsd  asked  the  following  qnestion: 

"In  reference  to  the  portion  of  tbe  work  which  waa  designated  by  the 
coaneel  as  subletting,  you  may  state  if.  In  your  conTersatlon  with  the  de- 
feodant,  it  was  talked  that  other  persons  than  yourself  would  do  the  wood- 
work, when  you  were  conversing  about  taking  the  contract  {Objected  to  on 
the  ground  that  the  witness  should  state  the  conversation,  and  any  conversa- 
tion prior  to  or  at  the  time  of  entering  into  the  contract  merges  In  the  writ- 
ing Itself,  and  Is  the  best  evidence.  The  terms  of  the  contract  cannot  be 
Impeadwd  t^^  pand.  Objeetim  OTermled.  Bxceptloa  bf  defendant.)  A.  I 
did.  There  was  competition  in  the  letting  of  this  contract.  There  were 
various  other  persons  besides  the  plalntHfs  that  put  in  bids  for  the  work. 
<i.  Zn  conversing  with  this  defendant  In  reference  to  the  manner  in  which 
the  work  was  to  be  done  (thut  Is.  the  persons  who  were  to  perform  the  labor), 
you  may  state  what  was  said  as  to  who  was  to  do  the  woodwork,— whether 
yourself,  or  whether  you  were  to  make  arrangements  with  others  to  do  the 
woodwork.  (Objected  to  as  incompetent  and  Improper;  second,  the  writing 
Itself,  the  contract,  Is  the  best  evidence;  and  any  conv^satlon  prior  to  or  at 
the  time  of  entering  into  the  contract  Is  merged  in  that  writing,  aa^  the  con- 
tract cannot  be  thus  Impeached  or  destroyed  by  parol  evidence.  Objection 
overruled.  Exception  by  defendant.)  A.  I  had  a  talk  with  Mrs.  Yagel,  and 
told  her  that  Potter  &  Oo.  would  do  the  woodwork  if  we  took  the  job;  that 
they  were  our  carpenters.  She  said  that  was  all  right;  from  what  she  had 
seen  of  thehr  wwk,  she  would  as  soon  hare  tbem  do  It  as  any  one  tHae,  and 
rather." 

The  Bpecificatione  which  were  made  a  part  of  the  contract  pro- 
vided: 

"No  part  of  the  work  to  be  underlet,  unless  by  the  written  consent  of  the 
4iwner;  otherwise  subcontractors  will  not  be  allowed  on  the  wwk.'* 

While  a  lM%ach  of  this  provision  of  the  contract  wonld  not,  per- 
hapa,  deprive  the  plaintiffs  of  their  right  to  recover  payment  nnder 
it,  especially  where  the  subcontractors  were  allowed  to  perform  the 
work  {Beinhauer  v.  Gleason,  15  N.  Y.  St.  Rep.  227,  affirmed  23  N.  E. 
1150),  yet  it  is  very  manifest  that  the  effect  of  the  evidence  admitted 
nnder  the  defendant's  objection  wsm  to  contradict  or  vary  the  terms 
of  the  written  contract  between  the  parties.  The  written  contract 
was  that  no  part  of  the  work  was  to  be  underlet  unless  by  the  writ- 
ten consent  of  the  owners.  The  evidence  was  to  the  effect  that  the 
defendant  had  consented  to  such  subletting  previous  to  the  making 
of  thie  written  contract.  It  is  a  general  rule  of  the  law  of  evidence 
that  all  previous  negotiations  or  conferences  between  the  parties  are 
merged  in  the  written  instrument,  wliere  one  exists  between  them. 
While  to  this  rule  there  are  several  qualifications,  the  ruling  in  this 
case  does  not  fall  within  any  of  them,  but  was,  we  think,  a  clear 
infraction  of  the  rule,  as  from  an  Inspection  of  the  written  contract 
between  the  partly  it  appears  to  contain  their  engagements,  and 
to  define  the  object  and  measure  tiie  extent  of  such  engagements, 
and  is  primmed  to  contain  the  whole  of  their  contract;  and  there- 
fore parol  evidence  of  the  previous  negotiations  between  the  par- 
ties was  inadmissible.  Eighmie  v.  Tavlor,  98  N.  Y.  288;  Thomas  v. 
Scutt,  127  N.  Y.  133,  27  N.  E.  961;  Case  v.  Bridge  Co.,  134  N.  Y.  78, 
31  N.  E.  254.  It  is  also  a  general  and  well-established  rule  that  parol 
evidence,  when  offered  to  contradict  the  terms  or  provisions  of  a 
written  instrument,  is  not  admissible.  While  to  this  rule  there  are 
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also  exceptions,  still  the  ruling  in  this  case  does  not,  we  think,  fall 
within  them.  The  obvious  result  of  the  evidence  introduced,  if  given 
effect,  was  to  show  that;  anterior  to  the  making  of  the  written  con- 
tract, there  had  been  an  agreement  between  the  partieB  ^lat  a  por- 
tion of  the  work  should  be  sublet,  and  performed  by  others  than  ihe 
plaintiffs.  We  think  this  evid^ce  was  clearly  inadmissible,  and 
that  the  learned  referee  erred  in  admitting  it  Woodard  v.  Foster, 
64  Hun,  147,  18  N.  T.  Supp.  827,  affirmed  on  opinion  of  the  general 
term,  138  N.  Y.  674, 34  N.  E.  515.  Henry  W.  Brown  was  called  and 
sworn  as  a  witness  for  the  defendant,  and  testified  to  a  thoroagfa. 
inspection  and  examination  of  the  building,  and  detailed  such  de- 
fects in  the  construction  and  materials  as  he  discovered.  Among 
other  things,  he  found  that  the  belt  course  of  stone  was  diBcontinned 
at  the  balcony.  He  was  thai  asked,  "And  what  put  in  their  place?" 
This  was  objected  to  by  the  plaintiffs  as  incompetent,  and  the  ob- 
jection was  sustained.  We  think  this  was  error.  The  defendant 
clearly  had  the  right  to  show  any  defects  that  existed  in  the  building, 
and,  where  there  had  been  an  omission  of  the  materials  provided  for 
by  the  contract,  to  show  what  had  been  substituted  in  their  place. 
On  the  croBs^xamination  of  Edward  A.  Walsh,  who  was  called  as  a 
witness  for  the  defendant,  after  giving  the  price  of  pine  lumber,  and 
stating  that  only  jwrfectly  clear  pine  was  what  was  called  'Uppers," 
was  asked  the  following  question:  **You  used  very  little  erf  tluit, 
compared  with  the  other  qualities?  (Objected  to  as  immaterial. 
Objection  overruled,  and  exception  by  the  defendant)  A.  1  don*t 
know  how  to  answer  that  question.  We  used  cheap  lumber;  a  good 
deal  more  of  Selects'  than  uppers.'  Do  not  use  most  all  'selects.' " 
We  do  not  think  this  evidence  was  admissible,  ^e  question  at  Is- 
sue was  not  as  to  what  was  used  by  others,  nor  what  was  in  general 
use;  and  hence  what  the  witness,  who  was  an  experienced  builder, 
m^ht  or  might  not  have  used,  was  wholly  immateriaL  Peter  Bo- 
gart,  who  was  called  as  a  witness  by  the  plaintiffs,  and  who  testiflel 
that  he  was  employed  by  them  to  work  on  the  defendant's  building, 
was  asked  this  question:  "Did  Mr.  Lewis  frequently  tell  you,  when 
you  was  doing  Uiia  job,  to  do  a  good  job,  so  that  no  fault  could  be 
found  with  it?"  This  was  objected  to.  The  objection  was  over- 
ruled, and  the  defendant  excepted.  The  witness  answered,  *Tes, 
sir."  This  was,  at  most,  a  declaration  of  one  of  the  plaintiffs  to  a 
third  person  in  the  absence  of  the  defendant,  and  was  clearly  inad- 
missible. Our  attention  has  been  called  to  many  other  rulings  of 
the  referee  which  present  grave  questions  as  to  their  propriety,  but, 
as  we  think  the  judgment  should  be  reversed  for  the  reasons  already 
given,  and  as  these  rulings  are  not  liable  to  occur  upon  another  trial, 
we  de^  it  unnecewary  to  specially  discuss  them  at  this  time. 
Judgment  reversed  on  the  law  and  facta,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  'All  ooncnr. 
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(Supreme  Court,  General  T^m.  Fourth  Department.    May  18,  1804.) 

1,  MORTOAOEB— PAtLUHB  TO  PaT  INTBREBT— RELIEF  FROM  FORFEITUBE. 

Where  a  mortjaraKe  prorldes  that  on  default  of  payment  of  interest  the- 
whole  debt  ahall,  at  the  option  of  the  mortKagee,  become  due  and  payii> 
We,  the  mortgagor  will  be  relieved  from  the  effect  thereof  where  It  ap- 
pears that  he  supposed  that  the  Interest  had  been  paid,  that  the  mort- 
gagee had  been  accustomed  to  receive  it  from  one  to  six  months  after  It  be- 
came due,  and  that  the  mortgagee's  purpose  In  declaring  the  w)iole  debt  due 
wu  not  to  secure  prompt  p^ment  of  his  iotwest.  but  to  compel  the  mort- 
gagor to  conrey  the  mortgaged  property  to  blm. 

S.  Sams— Foreclosure— Amended  Akswer. 

In  an  action  to  foreclose  a  moi-tgage  an  amended  answer  may  be  filed 
stating  that  one  of  the  defendants  had  no  interest  In  the  mortgaged  prem* 
Ises,  that  he  was  induced  to  sign  the  bond  and  mortgage  by  the  false  rep- 
reaentatloas  of  the  mortgagee,  as  proof  of  such  facta  would  prevent  an 
affirmative  Judgment  against  such  defendant. 

t.  Appeal — Effect  of  DisHisiiAL. 

The  dismissal  of  an  appeal  fof  want  of  prosecution  does  not  prevent  an- 
other appeal. 

^  SAin— BorriciBMOT  of  Notice  of  Appeal. 

A  notice  to  the  efltect  lliat  defendants  appeal  from  the  Judgment  and 
Intend  to  bring  up  for  review  tbe  order  dated  July  18,  ISKi,  and  the  order 
dated  July  18, 1883,  denying  defendants'  motion  to  settle  the  issues.  Is  suffl- 
cient,  where  two  orders  were  entered  4m  the  day  mentioned,  to  bring  up 
both  for  review. 

Appeal  from  Oswego  county  court. 

Action  by  George  G.  French  against  Susan  Row  and  Gould  P. 
Bow  to  foreclose  a  mortgage.  From  a  judgment  in  favor  of  plaintiff 
and  from  two  orders — one  atriUing  out  the  amended  answer,  and  the 
other  denying  a  motion  to  have  the  issues  settled  and  tried  before  a 
jury — defen^nts  appeaL  Judgment  and  order  striking  out  answer 
reversed.    Order  denying  motion  to  settle  issues  affirmed. 

For  former  reports,  see  24  N.  Y.  Supp.  1146;  26  N.  Y.  Supp.  1126. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

J.  W.  Shea,  for  appellanta 
W.  H.  Kenyon,  for  respondent 

MARTIN,  J.  This  action  was  brought  in  the  Oswego  county 
court  to  foreclose  a  mortgage  made  by  the  defendants,  April  1, 1890, 
given  to  secure  the  payment  of  |5,000,  with  interest  at  the  rate 
of  5  per  cent,  per  annum,  payable  semiannuallj,  the  principal  to  be 
paid  at  the  expiration  of  10  years.  The  mortgage  contained  a  pro- 
vision that  if  default  should  be  made  in  the  payment  of  any  sum  on 
the  day  it  became  due,  and  it  should  remain  unpaid  for  the  space  of 
10  daSBt  ttie  whole  debt  should  thereupon,  at  the  option  of  the  mort- 
gagee, become  due  and  payable  immediately  thereafter.  The  plain- 
tiff claimed,  and  the  proof  introduced  by  him  tended  to  show,  that 
the  interest  which  became  due  April  1,  1893,  remained  unpaid  for 
the  period  of  at  least  10  days  before  the  commencement  of  this  ac- 
tion, while  the  evidence  of  the  defendants  was  to  the  effect  that  the 
whole  of  the  interest  that  became  due  before  the  commencement  of 
the  action  had  been  paid.  Whether  the  interest  had  been  paid 
v.28N.Y.s.no.9— 64 
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was  the  qnestion  chiefly  litigated  on  the  trial.  The  evidence  dis- 
closed that  the  plaintiff  not  only  held  the  mortgage  in  suit  against 
the  defendants,  but  that  he  also  ha,d  a  chattd  mortgage  npon  the 
property  of  the  defendant  Gk>uld  P.  Row  to  secure  the  payment  of 
the  sum  of  f200,  together  with  some  portion  of  the  interest  upon 
this  mortgage.  If  all  the  payments  made  by  the  defendants  were 
to  apply  on  the  mortgage  in  suit,  then  no  portion  of  the  interest 
remained  unpaid.  The  court  found  that  the  interest  npon  this  mort- 
gage had  been  paid  up  to,  but  not  inclnding,  the  whole  d  the  in- 
stallment dne  on  October  1, 1892,  and  that  by  reason  ot  the  omission 
of  the  defendants  to  pay  the  installment  which  became  due  April  1, 
1893,  and  a  part  of  the  installment  which  became  due  October  1, 
1892,  which  remained  in  arrears  for  the  space  of  more  than  10  days 
before  the  commencouent  of  this  action,  the  whple  principal  sum 
of  f6,000  and  all  arrears  of  interest  thereon  became  due  and  payable 
on  April  12, 1893. 

As  we  hare  seen,  there  was  a  conflict  In  the  evidence  npon  the 
question  whether  ^e  interest  was  paid  upon  the  mortgage  in  suit 
to  April  1,  1893.  If  the  defendants'  vendon  of  the  transaction  is 
correct,  all  the  interest  was  paid,  and  the  plaintiff  was  not  entitled 
to  maintain  this  action.  On  the  other  hand,  the  plaintiff's  evidence 
was  perhaps  sufficient,  if  believed,  to  justify  the  conrt  in  finding 
that  the  payments  made  were  not  to  apply  npon  the  interest  on  this 
mortgage,  but  npon  the  other  claim  held  by  the  plaintiff  against 
one  of  the  defendants.  A  careful  reading  of  the  evid«ice  tends 
strongly  to  substantiate  the  claim  of  the  defendants,  and  the  cred- 
ibility of  the  plaintiff  was  seriously  impaired  by  his  own  written  dec- 
laration indorsed  upon  the  chattd  mortgage  held  by  him  against 
one  of  the  defendants;  so  that  upon  the  whole  evidence  we  are  led 
almost  irresistibly  to  the  conclusion  that  the  interest  npon  this 
mortgage  had  been  fully  paid  when  the  action  was  commenced. 
The  general  rule  relating  to  mortgages  containing  a  provision  that, 
in  case  of  default  in  payment  of  part  of  the  amount  secured,  the 
whole  shall  become  due  at  the  option  of  the  mortgagee,  is  that  the 
provision  is  a  valid  one,  and  courts  will  grant  no  relief  to  a  m<Nrt* 
gagor  from  the  effect  of  his  default,  in  the  absence  of  fraud  or  im- 
proper conduct  on  the  part  of  the  mortgagee,  or  anything  to  render 
it  unconscionable  to  avail  himself  of  the  provision  in  it  Bennett  v. 
Stevenson,  53  N.  Y.  508;  Malcolm  v.  Allen,  49  N.  Y.  448;  Hale  v. 
Oouverneur,  4  Edw.  Ch.  207;  Ferris  v.  Ferris,  28  Barb.  29;  Noyes  v. 
Anderson,  124  N.  Y.  180.  26  N.  E.  316;  Valentine  v.  Van  Wagner,  37 
Barb.  60.  Thus  the  question  is  presented  whether,  under  the 
circumstances  shown  to  exist  in  this  case,  the  conduct  of  the  plain- 
tiff, and  the  course  of  dealing  between  the  partly  had  been  snch 
as  to  render  it  unconsdonable  for  the  plaintiff  to  avail  himself  of 
this  provision  in  the  mortgage.  As  we  have  seen,  the-  evidence  is 
very  persuasive  that  the  interest  had  in  fact  been  paid,  so  that  the 
defendants  might  well  have  supposed  that  it  was  paid.  We  also 
find  that  from  the  time  the  first  installment  of  interest  became  due, 
in  1890,  until  the  payment  of  April  1, 1893,  became  due,  the  defend- 
ants had  paid,  and  the  plaintiff  had  received,  the  interest  at  periods 
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varying  from  one  to  six  months  after  it  became  due,  without  in  any- 
way mentioning  or  claiming  the  right  to  avail  himself  of  that  provi- 
sion, and  without  intimating  to  the  defendants,  prior  to  April  10, 
1893,  that  prompt  payment  of  the  interest  would  be  required.  Again, 
the  proof  indicates  quite  plainly  that  the  plalntifiTs  purpose  in  de- 
claring and  claiming  tiie  whole  amount  to  be  due  under  this  provi- 
sion in  the  mortgage  was  not  to  secure  the  payment  of  his  interest 
promptly  when  it  became  due,  but  to  employ  that  provision  as  a 
means  to  compel  the  defendants  either  to  deed  him  the  whole  mort- 
gaged property  or  reduce  the  amount  of  the  principal  debt  secured 
by  the  mortgage.  That  the  defendants  supposed  the  interest  ^nid, 
and,  if  it  was  not,  they  were  mistaken  in  that  respect,  and  that  the 
course  of  action  adopted  by  the  plaintiff  was  improper,  inequitable, 
and  unconscionable,  seems  quite  clear;  and  that  he  tdiould  not  be 
permitted  to  avail  himself  of  tiiat  provision  in  his  mortgage  tor  the 
purpose  of  acquiring  the  defendants'  property,  or  depriving  them 
of  the  benefit  of  their  contract  for  the  loan  made,  for  the  time  and 
at  the  rate  of  interest  mentioned,  without  apprising  them  that  the 
course  of  dealing  which  had  existed  between  the  parties  from  the 
beginning  was  to  be  changed,  is  equally  clear.  It  has  been  said 
that  sach  a  condition  Is  not  in  the  nature  of  a  forfeiture.  If  by  this 
is  meant  that  it  is  not  in  the  nature  of  a  penalty  for  a  wrong,  it  is 
doubtless  cfMrrect;  still,  a  breach  of  such  a  condition  involves  a  loss 
of  a  right  or  benefit  as  a  penalty  for  omitting  to  perform  a  required 
act,  and  to  that  extent,  at  lejist,  is  in  the  nature  of  a  forfeiture. 
And  when,  as  in  this  case,  the  mortgagors  follow  the  course  of 
dealing  which  has  existed  between  them  and  the  mortgagee  from 
the  beginning,  and  when,  as  here,  the  mortgagors  might  well  have 
supposed  that  they  had  wholly  discharged  their  obligations  under 
this  contract,  and  the  mortgagee's  purpose  is  an  ulterior  one,  we 
think  the  mortgagors  are  entitled  to  be  relieved  from  the  effect  Of 
such  an  omission.  It  has  been  held  quite  uniformly  in  this  state,  in 
regard  to  insurance  policies,  that  any  agreement,  declaration,  or 
course  of  action  on  the  part  of  the  company,  which  leads  a  party  in- 
sured honestly  to  believe  that  by  conforming  thereto  a  forfeiture 
of  his  policy  will  not  be  incurred,  followed  by  due  conformity  on  his 
part,  will  estop  the  company  from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express  letter  of  the  contract. 
Kenyon  t.  Association,  122  K.  T.  247,  25  N.  E.  299.  In  De  Frece  t. 
Insurance  Co.,  136  K.  T.  144,  32  N.  E.  556,  the  defendant  insured  the 
life  of  the  plaintiff's  intestate  upon  what  is  known  as  the  "install- 
ment bond  plan,"  the  premlimi  to  be  paid  in  20  annual  installments, 
and  the  bond  to  be  forfeited  in  case  of  nonpayment  at  the  date 
specified.  An  action  was  brought  upon  the  bond,  .md  the  defendant 
alleged  In  its  answer  a  subsequent  agreement  that  the  installments 
should  be  paid  quarterly  instead  of  annually,  and  that  the  bond  was 
forfeited  by  reason  of  the  failure  of  the  deceased  to  pay  a  quarterly 
payment  which  fell  due  23  days  before  his  death.  The  only  proof 
as  to  the  new  agreement  was  evidence  showing  that  from  October, 
1883,  to  October,  1888,  the  insured  paid  the  premiums  quarterly; 
that  they  had  been  received  and  accepted  by  the  defendant,  and  re- 
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ceipta  given  reciting  that  th^  were  for  preminmB  falling  due  quar- 
terly. Tlie  evidence  showed  that  all  these  payments,  except  three, 
were  made  by  note,  and  at  intervals  from  20  days  to  5  mouths  after 
they  became  due.  The  court,  in  delivering  the  opinion  In  that  case, 
said: 

"It  was  entirely  competent  for  the  parties  to'  modify  the  terms  of  the  orijf- 
Inal  contract  with  respect  to  the  time  of  payment  and  the  effect  of  a  failure 
to  make  pmictual  payment,  and  the  evidence  Is  sufiBclent  to  support  a  flndlnfC 
that  the  defendant  a^eed,  subsequently  to  the  execution  of  the  contract,  to 
accept  payment  of  the  premiums  quarterly,  or  within  a  reasonable  time  there- 
after, and  that  the  policy  should  continue  in  force  until  such  payments  were 
made,  providing  they  were  not  unreasonably  defwred.  It  has  be^  repeatedly 
h^,  both  in  the  state  and  federal  courts,  that  such  an  agreement  may  be  In- 
ferred frum  the  course  of  dealing  between  the  parties.  Leslie  r.  Insurance 
Co.,  63  N.  T.  34;  Meyer  v.  Insurance  Co.,  73  N.  Y.  516;  Wymnn  v.  Insurance 
Co.,  110  N.  Y.  274,  23  N.  E.  907;  Kenyon  t.  Association,  122  N.  Y.  247.  25  X. 
E.  21*9;  Attorney  General  v.  Contlni'ntal  Life  Ids.  Co.,  33  Hun.  141;  In- 
sunince  Co.  v.  Wolff.  95  U.  iii.  326;  Insurauce  Go.  t.  Eggleston.  96  U.  8.  577; 
Insurance  Co.  t.  Boato:,  106  IT.  S.  37. 1  Sup.  Ot  IS;  Helme  v.  Insurance  Co.. 
ra.  Pa.  St  107." 

Again,  where,  by  the  terms  oi  a  contract  for  the  sale  of  land,  the 
purchase  money  is  to  be  paid  in  inatallments  with  annual  interest, 
and  the  vendor  reserves  to  himself  the  right  to  forfeit  the  contract 

if  the  vendee  makes  default  in  any  of  the  payments,  and  after  de- 
fault the  vendor  continues  to  receive  parts  of  the  purchase  money, 
it  has  been  uniformly  held  in  this  state  that  such  a  vendor,  by  re 
ceiving  payments  after  defeult,  had  so  far  waived  the  forfeiture  that 
he  could  not  insist  upon  it  without  giving  the  purchaser  notice  to 
pay  the  arrears,  or  he  would  exercise  the  right  of  forfeiture,  and 
that  a  vendor  who  has  waived  a  forfeiture  for  nonpayment  by  re- 
ceiving partial  payments  from  the  vendee,  after  the  time  of  pay- 
ment prescribed  in  the  contract,  cannot  suddenly  stop  short,  and  in- 
sist on  a  forfeiture  for  the  nonpayment  of  the  arrears,  without  pre- 
vious notice  of  his  intention  to  do  so  if  the  arrears  are  not  paid. 
Harris  v.  Troup,  8  Paige,  423;  Richmond  v.  Foote,  3  Lans.  244; 
Oythe  V.  La  Fontain,  51  Barb.  186,  191;  McOarty  v.  Myers,  5  Hun, 
83,  85.  So,  too,  where,  upon  the  conditional  sale  of  a  chattel,  it 
is  agreed  that  the  vendee  is  to  hare  possession,  and  pay  the  price 
within  the  time  fixed,  if,  after  the  purchase  money  has  become  due 
and  remains  unpaid,  the  vendee  is  still  permitted  to  retain  pMsea- 
siou,  and  the  vendor  receives  x>art  payment,  this  is  an  ass^t  by  the 
latter  to  delay,  and  a  waiver  of  any  forfeiture,  and  a  recognition 
of  the  right  of  the  vendee  to  acquire  title  by  payment  of  the  residue 
of  the  purchase  money,  which  right  would  continue  until  a  request 
by  the  vendor  for  such  payment,  and  a  refusal  by  the  vendee. 
Hutchings  v.  Munper.  41  N.  Y.  155;  Oltourke  v.  Hadcock,  114  N.  Y. 
541,  550,  22  N.  E.  33;  Cushman  v.  Jewell,  7  Hun,  525.  In  Bell  v. 
Bomaine,  30  N.  J.  Eq.  25,  where  a  bond  secured  by  a  mortgage  pro- 
vided that,  on  default  in  the  payment  of  the  interest  thereon  for  30 
days  after  the  same  had  become  due,  the  principal  should,  at  the 
option  of  the  obligee,  become  payable,  it  was  held  that  after  the 
obligee  had  ratified  several  parol  extensions  of  time  for  paying  the 
interest,  made  by  her  agen^  a  subsequent  similar  extension  would 
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be  deemed  a  waiver  of  the  forfeiture,  and  a  suit  at  law  to  enforce 
the  bond  on  the  ground  of  such  forfeiture  would  be  enjoined.  The 
right  to  enforce  a  forfeiture  may  be  waived  by  express  language,  by 
acts  importing  an  intention  to  waive  the  right,  or  by  acts  amounting 
to  an  estoppel.  2  Beach,  Mod.  Eq.  Jur.  §  1021.  While,  perhaps, 
there  is  no  case  in  which  the  precise  question  here  involved  has  been 
decided,  yet  we  think  the  princix^e  of  the  authorities  cited  fully 
fluBtains  our  conclusion  that,  under  the  drcumstanceB  disclosed  in 
this  case,  it  was  improper  and  unconscionable  for  the  plaintiff  to 
avail  himself  of  the  pivvision  in  the  mortgage  by  which  he  might 
declare  the  whole  amount  due  for  the  nonpayment  of  the  interest, 
and  that  be  could  not  avail  himself  of  that  provision  without  notice 
to  the  defendants  that  the  course  of  dealing  which  had  existed  be- 
tween them  from  the  beginning  was  to  be  changed,  and  prompt  pay- 
ment required.  These  coaaiderationB  lead  us  to  the  conclusion 
that  the  judgment  was  wrong,  and  should  be  reversed. 

This  brings  us  to  the  consideration  of  the  appeal  from  the  order 
striking  out  the  defendants'  amended  answer.  The  original  answer 
in  the  case  specifically  denied  certain  all^ations  of  the  complaint, 
and  alleged  that  t-he  whole  of  the  interest  mentioned  therein  had 
been  fully  paid  when  it  became  due.  The  amended  answer  con- 
tained a  general  denial  of  the  allegations  of  the  complaint,  except 
certain  allegations  which  were  expressly  admitted,  set  np  payment, 
and  also  allied  facts  showing  that  the  defendant  Gould  P.  Bow  had 
no  interest  whatever  in  the  mortgaged  premises;  that  he  was  in* 
duced  by  the  representations  of  the  plaintiff  to  sign  the  bond  and 
mortgage  to  cut  oft  his  right  as  tenant  by  the  curtesy,  although  he 
had  no  such  right;  that  he  signed  the  same -upon  the  statement  of 
the  plaintiff  that  it  was  necessary  for  him  to  do  so,  as  he  was  the 
husband  of  the  other  defendant;  and  that  there  was  no  considera- 
tion for  his  signing  such  bond  and  mortgage.  Thus  we  find  that  in 
the  amended  answer  it  was,  in  effect,  alleged  that  the  execution  of 
the  mortgage  by  Qonld  P.  Bow  was  procured  by  the  false  representa- 
tions of  the  plaintiff,  and  that  it  was  without  consideration  as  to 
him.  We  think  the  defen&nts  had  the  right  to  have  the  benefit  of 
this  answer,  and,  as  It  was  served  in  time,  it  should  have  been  per* 
mitted  to  stand,  especially  as  the  plaintiff  had  sufficient  time  after 
its  service  to  renotice  the  case  for  the  term  at  which  it  was  tried. 
If  this  answer  had  been  permitted  to  stand,  and  the  defendants  had 
established  the  additional  facts  alleged,  it  is  quite  probable  that  no 
judgment  for  deficiency  would  have  been  awarded  against  the  de- 
fendant GJould  P.  Row.  We  think  the  court  erred  in  striking  out 
the  defendants'  amended  answer,  and  that  this  order  should  be  re- 
versed. 

The  respondent's  claim  that  this  order  cannot  be  reviewed  on  this 
appeal  because  a  former  appeal  was  taken,  and  dismissed  by  this 
court,  cannot,  we  think,  be  sustained.  In  Elliott's  Appellate  Pro- 
cedure (section  53Ei)  it  is  said : 

**The  effect  of  the  dismissal  of  an  appeal  Is,  as  a  general  rule,  to  leave  the 
case  &8  If  there  had  been  no  appeal  An  order  of  dismissal  does  not  pre- 
dnde  a  second  appeal.** 
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The  dismissal  of  an  appeal  for  want  of  prosecution  is  not,  in 
judgment  of  law,  an  affirmance  of  the  judgment  appealed  from. 
Watson  Y.  Husson,  1  Buer,  242.  In  that  case  it  was,  in  substance^ 
held  that  the  only  effect  of  such  a  dismissal  was  to  replace  the 
judgment  in  its  former  condition,  leaving  its  merits  still  open  for 
examination  upon  a  second  or  further  appeai  That  case  was 
affirmed  in  14  N.  Y.  60,  where  the  court  said : 

"A  dismissal  of  the  appeal  for  want  of  prosecution  Is  clearly  not  an 
affirmance  of  the  Judgment  This  court  has  decided  nothing  whatever  In 
respect  to  the  validity  of  the  Jadgment." 

The  principle  of  this  case  was  reaffirmed  in  Palmer  r.  Folej}  71 K.  T. 
106,  109.  See,  also,  E^sey  t.  Campbell,  38  Barb.  238;  Blake  v. 
Manufacturing  Co.,  76  N.  Y.  611;  CuUiford  v.  Gadd,  135  N.  Y.  632, 
32  IS.  E.  136.  These  authorities  are  adverse  to  the  daim  of  the 
plaintiff,  and  we  find  nothing  in  the  case  of  Wiener  v.  Morange,  7 
baly,  446,  wliich  aids  him,  as  in  that  case  the  intermediate  order 
which  was  sought  to  be  reviewed  on  an  appeal  from  a  final  judgment 
had  already  been  reviewed  on  the  merits  by  the  court  to  which  the 
appeal  was  taken,  and  hence  that  case  was  clearly  within  the  pro- 
visions of  section  1316  of  the  Code  of  Civil  Procedure. 

Nor  do  we  think  the  claim  of  the  plaintUt  that  this  order  cannot 
be  reviewed  because  the  notice  of  appeal  does  not  distinGtiy  specify 
it  can  be  upheld.  The  purpose  of  tills  provision  was  to  apprise  the 
respondent  of  the  fact  that  an  appeal  was  taken  from  the  order, 
and,  when  the  notice  of  appeal  accomplishes  that  purpose,  it  must, 
we  think,  be  regarded  as  aafficient.  The  notice  of  appeal  in  this 
case  was  to  the  effect  that  the  defendants  appealed  from  the  judg- 
ment, and  that  they  also  intended  to  bring  up  for  review  the  order 
herein,  dated  the  18th  day  of  July,  1893,  and  the  order,  dated  the 
18th  of  July,  1893,  denying  the  defendants'  motion  to  settle  the 
issues.  That  the  appellants  intended  to  appeal  from  two  orders 
that  were  made  on  the  ISth  of  July,  1893,  is  manifest.  One  of  the 
orders  is  described,  and  hence  the  respondent  must  have  clearly 
understood  that  the  other  order  intended  to  be  brought  up  for  re- 
view was  the  order  striking  out  the  defendants'  amended  answer. 
We  think  the  notice  of  appeal  was  sufficient  It  follows  that  this 
order  should  be  reversed. 

Ihe  order  denying  the  defendants'  motion  to  settle  the  iraues  In 
this  action,  and  directing  a  trial  thereof  by  a  jury,  rested,  we  think, 
in  the  discretion  of  the  court  below,  and  while  it  would  doubtless  hare 
been  more  satisfactory  to  try  the  issues  by  a  jury,  yet  we  think  we 
should  not  disturb  that  order,  and  that  it  shoilld  be  affirmed.  Judg- 
ment reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.  The  order  striking  out  the  defendants'  amended  answer 
reversed,  without  costs.  'The  order  denying  the  defendants'  motion 
to  settle  the  Isanes  in  the  action  affirmed,  without  costs. 

HARDIN,  P.  J.,  concurred.  MEBWIN,  J.,  concurred  in  the  re- 
sult 
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(Supreme  Court,  General  Term.  Second  Department    May  14,  1804.) 

Jdsghbht— Eftbot  iB  TO  Trtrd  Pbbsonb. 

In  an  action  for  the  aI1e;;ed  fraud  of  defendant  In  securing  plaintiff's 
services  to  effect  a  sale  of  the  laud  of  a  third  person,  the  Judgment  roll 
of  an  action  bj  plaintiff  a^lnst  such  third  person  for  his  s^Tlces,  In 
which  his  complaint  was  dlsmlaaed.  Is  not  admlssiUe  In  erldokce  a«abut 
defendant 

Appeal  fnnn  Queens  county  conrt 

Action  by  Henry  Stanton  against  John  S.  Hennessey.  Judgment 
waa  entered  on  a  verdict  in  favor  of  plaintiff  for  9939.21,  together 
with  $161.02  costs  and  diabaraements,  and  defendant  appeals.  Re- 
versed. 

Argied  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Benjamin  W.  Downing,  for  appellant 
E.  V.  B.  Kissam,  for  respondent 

DYKMAN,  J.  This  action  was  commenced  in  the  county  court 
of  Queens  county.  It  was  based  upon  the  fraud  of  the  defendant 
in  procuring  th«  services  of  the  plaintiff,  the  claim. of  the  plain- 
tiff being  that  he  obtained  a  purchaser  of  the  farm  of  the  father 
of  the  defendant  at  the  request  of  the  defendant,  who  represented 
himelf  as  clothed  with  authority  from  his  father  to  employ  the 
plaintiff  for  that  purpose.  The  plaintiff  brought  a  suit  against  the 
father  to  recover  his  commissions  npon  the  sale  of  the  farm,  and  his 
complaint  was  dismissed  at  the  circuit.  Thereupon  this  action  was 
ccHumenced,  based  upon  the  fraud  of  the  defendant,  as  we  have  al- 
ready stated.  At  the  close  of  the  trial,  the  judge  directed  a  ver- 
dict in  favor  of  the  plaintiff  for  f639.25.  The  counsel  for  the  de- 
fendant requested  permission  to  go  to  the  jury  upon  all  the  issues 
in  the  case,  but  his  request  was  denied,  and  he  took  an  exception. 
Upon  the  trial,  the  judgment  roll  in  the  action  by  the  plaintiff 
against  the  tafheT  of  the  defendant  was  offered  and  received  in 
evidence  against  the  objection  and  exception  of  the  defendant's 
connseL  Th.e  plaintiff,  as  a  witness  in  his  own  behalf,  was  asked 
upon  what  ground  the  complaint  in  his  suit  against  the  father  of 
the  defendant  was  dismi^ied,  and  he  was  permitted  to  answer,  al- 
though ttus  defendant's  counsel  objected  and  excepted.  The  coun- 
sel for  the  defendant,  at  the  dose  of  the  plaintifFs  case,  moved  to 
dismiss  the  complaint  upon  several  grounds,  and,  among  others, 
because  it  nowhere  appears  that  the  statements  made  by  the  de- 
fendant were  not  in  every  respect  correct.  The  motion  waa  de- 
nied, and  there  was  an  exception  to  the  denial 

The  record  discloses  many  fatal  errors.  In  the  first  place,  the 
commissions  up(m  the  sale  of  the  farm  can  amount  to  only  f330.S0, 
and  that  is  the  full  measure  of  the  plaintifTs  damages  in  any  event 
Tet  the  v^ict  was  directed  for  f539^1.  It  does  not  appear  how 
tiuit  sum  was  made  up.  The  plaintiff  was  erroneously  permitted 
to  state  that  he  paid  his  lawyer  in  the  first  suit  fSO,  and  that  m&f 
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have  been  included  in  the  verdict  The  plaintiff  cannot  recover  In 
this  action  any  of  his  expenses  in  the  suit  against  the  father. 
That  action  was  unnecessary  so  far  aa  the  liability  of  the  defend- 
sjit  in  ttiis  action  is  concerned.  That  was  an  unnecessary  as  well 
aa  an  improper  action,  and  certainly  the  defendant  cannot  be 
cliarged  with  the  consequences  of  its  failure.  The  admission  of 
ihe  judgment  rdl  In  the  suit  of  the  plaintijaF  against  the  father  of 
the  def^dant  was  erroneouB.  Judgments  are  only  evidence  be- 
tween the  same  parties,  but  the  defendant  was  not  a  party  to 
that  suit  That  judgment,  therefor^  can  have  no  fcnrce  against 
the  defendant  in  any  way. 

Upon  the  merits,  the  judgment  cannot  be  sustained.  There  is  po 
proof  that  the  defendant  made  any  false  representations.  There 
is  no  proof  that  he  did  not  have  authoril^  from  his  fatlier  to  say 
all  he  Bcdd.  He  did  not  say  he  had  authority  to  sell,  or  to  bind  his 
father  in  any  way.  He  simply  said  he  had  authority  from  his 
father  to  state  to  the  plaintiff  that,  If  he  (the  plaintiff)  found  a 
purchaser  for  the  farm,  his  father  would  pay  him  the  usual  com< 
missions,  and  there  was  no  proof  that  he  had  not  such  authority. 

It  was  erroneous  to  permit  the  plaintiff  to  state  the  grounds 
upon  which  the  complaint  of  the  plaintiff  in  his  suit  against  the 
father  was  dismissed.  That  could  be  shown  only  by  the  record, 
and  it  was,  moreover,  immaterial  in  this  case.  The  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event   All  concur. 


GRAY  V.  GHAT. 

(Supreme  Coart,  General  Term,  Second  Department    May  14,  1894.) 

DnroRCB — Alimony  Pendentr  Lite. 

In  an  action  for  divorce  on  the  ground  of  adultery,  plaintiff  will  be 
allowed  alimony  pendente  lite  where  there  ia  some  competrat  evidence  of 
defendant's  guilt. 

Appeal  from  special  term,  Kings  county. 

Action  by  Elizabeth  Gray  against  James  C,  Gray  for  divorce. 
From  an  order  directing  defendant  to  pay  f250  for  counsel  fees,  and 
flOO  per  month  for  alimony  pendente  lite,  defendant  appeals. 
Affirmed.   

The  opinion  of  Mr.  Justice  CULLEN  at  special  tenu  is  as  follows: 

While  it  may  be  that  under  secUon  17B7,  Code  OIv.  Proc.  a  party  to  an 
nctlon  for  divorce  can  demand,  a3  a  matter  of  right,  a  jury  Mai  on  the 
issue  of  adultery  only,  still,  under  section  971,  it  is  within  Uie  power  of  the 
court  to  direct  ttiat  any  Issues  be  so  tried.  I  shall  therefore  follow  the  ordi- 
nary practice,  and  direct  that  ali  the  issues  relating  to  that  cause  of  action, 
■wliether  raised  by  plaintiff  or  defendant,  be  submitted  to  the  Jury.  The 
allegutlous  relating  to  plaintiff's  des^^rtion  are  immaterial  on  that  cause  of  ac- 
tion, and  their  submission  would  only  embarrass  the  trial  of  the  other  lames. 
The  effect  of  the  residence  of  the  parties  it  Is  not  necessary  to  conaUlee  or 
pass  upon  now.  That  can  properly  be  left  to  any  motion  made  on  the  rer* 
diet.  As  to  the  right  of  the  plaintiff  to  alimony  and  counsel  fees,  this  case 
Is  to  be  distinjrulshed  from  the  case  of  Langley  v.  Langley  (not  reported). 
Here  there  Is  some  competent  evidence  of  the  defendant's  guilt,  to  wit,  hbi 
admission  that  he  had  no  defense  to  the  suit    I  am  of  the  opinion  ttiat  plain- 
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tiff  shows  she  Is  without  means  of  her  own  for  support  or  maintenance  of 
the  suit.  Tlie  fact  that  her  mother  will  undoubtecUy  prevent  her  suffering 
does  not  relieve  defendant  from  bis  liability,  to  be  assumed  by  one  upon 
whom  It  does  not  rest  In  law.  The  Issues,  as  proposed,  will  stand.  Alimony, 
$100  a  month;  counsel  fee,  f 260,— allowed  plaintiff. 

Argued  before  BEOWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 
Baldwin  &  Boston,  for  appellant 

Man  &  Man  (Frederick  H.  Man,     counsel),  for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  order  in  an  action 
brought  by  the  wife  against  her  husband  for  an  absolute  divorce 
on  the  ground  of  adultery.  By  the  order  the  d^endant  was  directed 
to  pay  f250  for  a  counsel  fee,  and  f  100  a  month  for  alimony.  The 
order  should  be  afiQrmed,  on  the  opinion  of  the  judge  who  made  it, 
with  |10  cwrta,  and  disbursements.  All  concur. 


(Snpreme  Ooart,  OoMfal  Term,  Seontd  Department   Hay  14, 1804) 

BviDBNCB— Dbclabationb  of  Skrvant. 

In  an  action  for  Injuries  alleged  to  have  been  caused  by  defendant's 
■errant,  a  declaration  by  the  servant  that  the  accident  was  partly  caused 
by  his  fault  ia  admissible  to  contradict  his  testimony  that  he  was  free 
ftom  faulL 

Appeal  from  circuit  court.  Kings  county. 

Action  by  George  A.  Quincy  against  Benjamin  J.  Warner  to  re- 
cover damages  for  personal  injuries.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiflC  for  (2,758.06  damages  and  costs, 
and  from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes, 
defendant  appeals.  Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Albert  O.  McDonald,  for  appellant 

Dailey,  Bell  &  Crane  (James  D.  Bell,  of  counsel),  for  respondent 

DYKMAK,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintitf ,  and  from  an  order  denying  a  motion 
for  a  new  trial  upon  the  minutes  of  the  court  The  action  was  for 
the  recovery  of  damages  resulting  from  an  injury  to  the  plaintiff, 
caused  by  a  f^  through  a  trapdoor  in  a  general  hallway  of  an  en- 
trance to  a  building  belonging  to  the  defendant,  in  the  city  of 
Brooklyn.  The  building  was  occupied  by  various  tenants,  and, 
among  others,  by  an  insurance  company,  in  whose  employ  the  plain- 
Hfl  was  when  he  was  injured.  As  the  plaintiff  was  about  to  go 
up  to  the  office  of  the  company,  he  fell  into  the  hole,  the  door  being 
up  at  the  time. 

The  decisive  question  upon  the  trial  was  whether  the  janitor, 
who  was  the  servant  of  the  defendant,  was  guilty  of  negligence  in 
permitting  the  door  to  be  removed,  or  allowing  It  to  remain  off  of 
the  opening,  which  it  was  designed  to  cover  and  protect  The  testi- 
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mony  on  the  part  of  the  plaintiff  was  eufficient  to  prove  want  of 
proper  care,  and  that  introduced  by  the  defendant  was  anfflcient 
for  his  escnlpation.  It  is  therefore  tlie  common  case  where  testi- 
mony on  one  side  is  adequate  to  impose  liability,  and  upon  the  other 
snfBcient  to  relieve  therefrom,  and  thus  presents  a  question  of  faet 
for  the  determination  of  the  jury,  and  leaves  an  appellate  tribunal 
destitute  of  power  to  interfere.  There  is  an  exception  to  the  admis- 
sion of  proof  of  the  declaration  of  the  janitor  that  the  accident  was 
his  fault,  in  part,  which  is  not  entirely  free  from  doubt.  We  have 
concluded,  however,  that  the  testimony  was  admissible  in  contra- 
diction of  his  testimony,  which  was  to  the  effect  that  lie  was  free 
from  fault  There  was  no  exception  to  the  chai^,  as  Anally  made. 
The  judgment  and  order  should  be  affirmed,  with  costs. 


HAKRIMAK  T.  HOWE  et  al.,  OommlssionerB  of  Highways. 
(Supreme  Court,  General  Term,  Second  Department    May  14, 1894.) 

HiGHWATB— PRESCBIPTION. 

A  road  over  unlnclosed  woodland  Is  not  shown  to  be  a  highway  by 
proof  of  user  during  the  prescriptlre  period,  without  evidence  that  the 
public  authorities,  at  any  time  during  such  period,  worked  or  repafired  It 

Appeal  from  special  term,  Orange  county. 

Action  by  Edward  H.  Harrimaa  against  Albert  Q.  Howe,  Oeorge 
W.  Hunter,  and  Jacob  F.  Hance,  as  commissioners  of  highways 
for  the  town  of  Woodbury,  Orange  county,  to  procure  an  adjudi- 
cation that  a  certain  road  was  a  private  way,  and  to  enjoin  defend- 
ants from  working  or  repairing  it  The  complaint  was  dismissed, 
and  plaintiff  appeals.  Berersed. 

Argued  before  DYKMAN  and  PBATT,  JJ. 

Fullerton  &  Scharps  (W.  D.  Guthrie,  S.  W.  Fullerton,  M.  H. 
Hirschberg,  and  O.  C.  Austin,  of  counsel),  for  appellant 

William  D.  Dickey  (William  F.  O'^^eill,  of  counsel),  for  respond- 
ents. 

DYKMAN,  J.  This  Is  an  appeal  from  a  judgment  dismissing  the 
complaint  of  the  plaintiff  after  a  trial  at  the  special  term  of  this 
court  The  action  was  brought  to  determine  the  character  (rf 
the  roadway  described  in  the  complaint,  and  to  procure  a  judgment 
which  should  declare  it  to  be  a  private,  and  not  a  public,  way,  and 
to  perpetually  restrain  the  defendants,  as  cmnmissioners  of  high- 
ways, from  wwking  or  repairing  the  road,  or  interfering  with  it 
in  any  manner  as  a  public  highway.  Ihe  complaint  alleged  that 
the  way  in  question  was,  and  continues  to  be,  a  private  roadway, 
and  has  at  all  times  been  used  as  such  by  the  owners  of  the  prop- 
erty through  which  it  passes.  This  way  runs  through  a  vast  tract 
of  mountainous  woodland  of  over  8,000  acres,  over  which  there  are 
about  50  miles  of  the  same  sort  of  mountain  roads.  There  is  not 
upon  it  a  single  human  habitation.  There  is  neither  roadbed  nor 
anything  to  distinguish  it  from  the  other  paths  which  cross  the 
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monntain.  There  is  no  record  of  tiie  laying  oat  of  this  road,  or 
the  creation  thereof  aa  a  highway  by  virtue  of  any  statutory  pro- 
ceeding, and  the  road  never  was  ascertained,  described,  or  entered 
of  record  in  the  oflBce  of  the  town  clerk  prior  to  April,  1893.  The 
public  authorities  at  nO  time  worked  or  repaired  the  road  prior 
to  this  controversy  with  the  plaintiff.  The  defendants  do  not 
daim  that  the  road  in  qnestion  was  ever  laid  out  under  the  stat- 
nt^  but  they  have  now  caused  the  same  to  be  ascertained  and 
entered  of  record  as  a  road  which  has  been  used  as  a  Idghway  for 
over  20  years,  lhat  record  was  made  after  the  commencement  of 
this  action,  and  confines  the  defendants  to  the  contention  that  the 
road  is  a  highway  by  prescription.  The  question  for  our  determina- 
tion, therefore,  is  whether  the  road  has  become  a  public  highway 
by  prescription,  and  that  question  is  not  answered  in  the  affirma- 
tive by  the  mere  proof  of  user  for  the  prescriptive  period,  as  user 
fdone  is  insnfBcient  to  constitute  a  public  highway.  It  must  be 
associated  with  some  act  showing  such  use  to  be  claimed  as  a  right 
hostile  to  and  independent  of  the  will  of  the  owner,  snch  as  repva- 
ticm,  or  assuming  the  control  of  the  road  in  some  ostensible  mann». 
The  presumption  of  a  grant  of  the  right  of  way  springs  from  the 
lapse  of  20  years  in  connection  with  the  adverse  use  by  the  public. 
City  of  Cohoes  v.  President,  etc.,  Delaware  &  H.  Canal  Co.,  134  N. 
Y.  402,  31  N.  E.  887.  So  far  as  presumptions  can  be  indulged,  they 
favor  the  position  of  the  plaintiff,  for  this  reason.  By  the  high- 
way law  of  1813  it  was  made  the  duty  of  commissioners  of  highways 
in  the  several  towns  of  this  state  to  cause  such  of  the  roads  as 
were  not  already  described  and  recorded  to  be  ascertained,  de- 
scribed, and  entered  of  record  in  the  town  clerk^s  office.  By  the 
Revised  Statutes,  highway  commissioners  were  directed  to  cause 
such  roads  as  have  been  used  for  20  years,  but  not  recorded,  to 
l>e  ascertained,  described,  and  entered  of  record  in  the  town  clerk's 
ofQce.  1  Rev.  St  501,  §  1,  subd.  3.  No  such  record  was  ever  made  in 
relation  to  this  road,  and,  as  the  law  constantly  presumes  that 
public  officers  have  performed  their  official  duty,  the  presumption 
is,  in  the  absence  of  explanation,  that  the  facts  required  to  be  re- 
corded never  ^sted.  Such  presumption  is  sufflcirat  proof  of  their 
nonexist^ce  until  it  is  overcome.  The  record  showing  tiie  divisi<m 
of  the  road  into  districts,  even  if  admissible,  does  not  answer  the 
requirement  of  the  statute,  and  is  not  evidence  of  the  existence  of 
a  public  highway.  Property  owners  cannot  be  deprived  of  their 
land  In  that  manner.  For  the  long  period  of  80  years  no  effort  was 
made  to  record  this  road.  Peter  P.  Parrott  was  in  possession  of 
this  land  from  1838,  always  used  the  road  for  private  purposes, 
and  never  knew  the  public  authorities  claimed  it  was  a  public  high- 
way. No  assessment  for  labor  on  it  was  ever  made,  and  no  official 
ontiiority  over  the  road  was  ever  excised.  Wotdd  the  town  of 
Woodbury  be  liable  to  persons  traveling  over  this  road  for  injuries 
resulting  from  its  founderous  condition?  That  is  a  sure  test  of 
its  character,  and  yet  such  result  follows  if  the  contention  of  the 
defendants  is  to  be  upheld.  If  such  liability  attaches  in  respect 
to  tiiis  road,  why  may  it  not  be  inferred  in  relation  to  all  the  other 
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roads  over  these  mountains?  for  it  is  safe  to  asBume  that  all  per- 
sons who  desire  to  travel  over  those  roads  do  so  at  their  pleasure. 
Such  use  of  this  road  by  the  public  as  1b.e  pniof  shows  is  endrely 
Insufficient  to  create  a  Mghway  by  prescription.  It  passes  through 
a  vast  tract  of  uninclosed  forest.  It  is  a  mountain  wood  road  of 
the  same  character  as  all  the  wood  roads  through  tids  forest, 
being  a  single  way,  sufficiently  wide  for  a  lumber  wagon.  'Che 
whole  tract  has  for  half  a  century  been  used  in  connection  with 
the  Greenwood  Iron  Works,  to  furnish  cordwood  and  charcoal 
for  those  works,  and  all  the  wood  roads  have  been  used  for  draw- 
ing the  products  of  these  lands  to  the  furnace.  The  presumption 
is  natural  that  all  the  wood  roads  originally  came  into  use  in  that 
way,  and  for  that  purpow.  Ftn*  what  other  purpose  could  this 
50  miles  of  mountain  road  have  come  into  use,  and  what  reason  is 
there  for  presuming  that  this  particular  road  had  an  origin  differing 
from  that  of  the  others?  It  is  true  there  are  entries  in  certain  old 
records  pertaining  to  this  road,  but  they  fail  to  show  its  origin, 
or  that  it  ever  took  on  any  public  character.  If  the  commissioners 
of  highways  can  now  declai^e  this  road  to  be  a  public  highway,  and 
constitute  it  such  by  their  simple  declaration  that  it  has  been  used 
for  20  years  as  such  by  the  public,  what  prevents  the  same  declara- 
tion and  result  in  relation  to  the  other  50  miles  of  roads  over 
these  mountains?  It  cannot  be  that  the  land  of  the  plaintiff  is  snb- 
ject  to  confiscation  in  that  way,  for  it  would  be  nothing  less  than 
that.  A  portion  of  the  language  of  the  opinion  of  the  court  of  ap- 
peals in  the  case  of  Speir  v.  Town  of  New  Utrecht,  121  N.  T.  i20, 
24  N.  E.  C92,  is  entirely  applicable  to  this  case  and  it  is  this: 

"All  we  have  here  Is  that  the  road  was  used  by  the  public  generally.  But 
the  mere  fact  that  a  portion  of  the  public  travel  over  a  road  for  twenty  years 
cannot  make  It  a  highway,  and  the  burden  of  making  highways  and  Bixataln- 
ing  bridges  cannot  be  imposed  upon  the  public  in  that  way.  There  must  be 
inor&  The  user  must  be  like  that  of  highways  generally.  The  road  must  not 
only  be  traveled  upon,  but  must  be  kept  in  repair,  or  taken  In  charge  and 
adopted  by  the  public  authorities.  We  think  all  this  Is  Implied  in  the  words 
'used  as  public  highways.*  •  *  •  A  private  way  opened  by  the  owners 
of  land  through  which  It  passes  for  their  own  use  does  not  become  a  public 
highway  merely  because  the  public  are  also  p^mltted  for  many  years  to 
travel  over  It" 

Judge  Pratt,  in  delivering  the  opinion  In  tiie  same  case  when  it 

was  in  our  court,  said: 

"It  is  elementary  law  that  to  ratablish  an  easement  In  lands  by  use  or  pre- 
scription the  occupation  and  use  of  the  land  must  be  plainly  tot  the  purpose 
In  view  under  an  unequivocal  claim,  and.  If  not  actually  adverse,  at  least 
under  circumstances  leaving  the  owner  at  all  times  free  to  resist  the  Inva- 
sion. The  coincidental  use  by  the  public  of  a  private  way  which  the  owners 
maintain  primarily  for  their  own  convenience  Is  permissive  or  by  license,  and 
lacks  the  essential  chameterlstics  of  the  use  required  to  work  a  presumption 
of  grant  or  title  In  the  public  for  a  public  highway.  The  authorities  In  sup* 
port  of  these  propositions  are  too  numomu  fw  dtatira.*' 

In  the  case  of  Lewis  v.  Railroad  Co.,  123  N.  T.  496,  503,  26  N. 
E.  357,  the  court  of  appeals  unanimously  affirmed  the  same  doc- 
tiine,  and  in  respect  to  it  used  the  following  language: 

"We  have  recently  determined  what  facts  constitute  a  public  highway, 
within  the  meaning  of  the  statute  relating  to  user.  Speir  r.  Mew  Utrecht,  121 
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N.  T.  420,  24  N.  B.  692.  We  there  held  tbat  It  must  have  been  traveled  by 
the  public  for  20  years,  and  either  kept  Id  repair  by,  or  taken  In  charge  by» 
the  public  authorities." 

Moreover,  the  character  of  the  land  over  which  the  yrsij  in  qnes- 
tion  paBses  forbids  the  indulgence  of  auy  presumption  of  a  right 
by  prescription,  and  prevents  the  acquisition  of  any  right  by  the- 
public  by  mere  use  of  the  road.  In  Angel  on  Highways  (section  151) 
it  is  laid  down  as  elementary  law  that  where  the  road,  which  had 
been  in  existence  for  more  than  50  years,  had  originally  passed 
through  woodland,  the  mere  nse  would  be  iiisufScient  to  constitute 
it  a  public  road.  The  ground  (or  the  distinction  is  that,  whem 
the  land  is  inclosed  and  cultivated,  the  mere  use  is  an  invasion  and 
a  trespass;  but  where  it  is  woodland  those  who  travel  it  commit 
no  trespass  until  after  notice  to  desist,  and  subject  the  owner  to 
no  loss  or  inconvenience.  To  prohibit  such  use  would  be  considered 
churlish,  and  would  be  ineffective  unless  constant  watch  were  kept 
of  the  premises.  In  the  case  of  Hutto  v.  Tindall,  6  Rich,  Law,. 
396,  the  doctrine  was  laid  down  by  the  court  of  appeals  of  the 
state  of  South  Carolina,  as  follows: 

"As  the  presumption  of  a  grant  of  way  1^  the  owner  of  the  land  arises 
the  exercise  of  a  prirllege  adverse  to  his  right  of  property,  and  from  bis- 
acquiescence  In  the  exercise  of  the  privilege,  the  presumption  will  not  be  sup- 
ported if  the  use  of  the  way  does  not  Infringe  on  his  rights,  nor  conflict  with 
his  enjoyment  of  his  property.  A  distinction  must  therefore  be  observed  be- 
tween the  claims  of  a  way  through  Inclosed  and  cultivated  land  and  wny 
over  onlncloBed  woodland.  *  *  *  Merely  passing  over  uncultivated  and 
unlncloBed  ftHreats,  which  Is  common  to  every  one,  cannot,  by  any  la^e  of 
time,  give  a  right  to  any  IndivlduaL  The  iiresumptlon  of  a  grant  of  way 
should  be  restrained  1^^  rules  of  evidence  whl<ih  may  prevent  Its  Insidious 
operatkn."  ' 

The  facts  of  this  case  bring  it  fairly  within  the  law  so  announced. 
Such  is  the  well-established  doctrine,  and  a  full  and  careful  exam- 
ination of  this  case  conducts  us  to  the  conclusion  that  the  road  in 
question  never  was  a  public  highway,  tliat  ths  judgment  should  be- 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event 


KLEMM  V.  NEW  YORK  OENT.  &  H.  B.  B.  GO. 
(Supreme  Court,  Gtoneral  Term.  Second  DeiMirtment    May  14, 1894.) 

1.  Pleading — Amendjient  of  Compi^aint. 

In  an  action  by  an  administrator  for  negligence  causing  the  death 
of  his  Intestate,  an  ameikdment  of  the  complaint  b^  Inserting  an  aOegation 
that  decedent's  "husband  and  son  sustained  pecuniary  damages  by  reason 
of  her  deatb  In  the  sum  of  $5,000,"  does  not  lntroduf»  a  new  cause  of 
action,  or  change  the  old  one,  and  Is  therefore  properly  allowed. 

21  Death  by  Wkokgfdi.  Act — Excebsivr  D.vmagkh. 

A  verdict  for  ?6.000  is  excessive  where  the  persons  for  whose  benefit  the 
action  was  brought  are  decedent's  husband  and  son,  and  It  appears  that 
decedent  was  about  54  yeai-s  old  and  her  husband  was  65  years  old,  tbnt 
the  son  was  a  physician  about  35  years  old  and  lived  away  Crom  his. 
tether's  house. 

Appeal  from  circuit  court,  Orange  county. 
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Action  by  Anthony  Klemm,  as  administrator  of  Eliza  Klemm, 
deceajsed,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company,  to  recover  damages  for  negligence  causing  the  death  of 
plaintiff's  intestate.  From  a  judgment  for  |5,447.81  damages  and 
costs,  entered  on  a  verdict  in  favor  of  plaintiff,  defendant  appeals. 
Beveraed.   

Argned  before  DYKMA27  and  PBATT,  JJ. 

Ashbel  Green  (A.  S.  Cassedy,  of  counsel),  for  appellant. 
William  D.  Dickey,  for  respondent 

DYKMAN,  J.  But  two  questions  are  presented  to  the  court  by 
this  appeal.  The  first  relates  to  the  amendment  of  the  complaint 
during  the  trial,  and  the  other  to  the  amount  of  damages. 

Upon  the  trial  the  complaint  was  amended,  by  the  permission  of 
the  court,  by  the  insertion  of  these  words:  "And  that  her  husband 
and  son  sustained  pecuniary  damages,  by  reason  of  her  death,  in 
the  sum  of  f 5,000."  The  amendment  neither  introduced  any  new 
cause  of  action,  nor  changed  the  old  one.  It  was  therefore  aacb 
a  one  as  might  be  made  upon  tl»e  trial;  and,  although  the  counsdi 
for  the  defendant  expressed  surprise,  yet  no  delay  was  requested, 
and  we  find  no  error  in  the  allowance  of  the  amendment 

The  verdict  was  for  ^5,000,  in  favor  of  the  plaintiff;  and  upon  its 
rendition  the  counsel  for  the  defendant  moved  to  set  it  aside,  as 
excessive.  That  motion  was  denied,  and  there  was  an  exception, 
and  that  presents  a  very  serious  and  embarrassing  question.  There 
is  no  standard,  and  no  measure,  for  the  verdict,  in  this  class  of  cases. 
There  is  a  limitation  of  its  size,  but  the  only  guide  for  the  jury  in 
making  it,  In  case  of  death,  is  the  provision  of  the  statute  which 
authorizes  the  action,  that  the  damages  to  be  recovered  shall  be 
"a  fair  and  just  compensation  for  the  pecuniary  injuries  resulting 
from  the  decedent's  death  to  the  person  or  persons  for  whose  benefit 
the  action  is  brought"*  Code  Civ.  Proc.  §  1904.  What  is  a  just  and 
fair  compensation  for  the  pecuniary  injury  in  a  given  case  can  be 
determined  by  no  rule,  because  each  case  presents  a  different  state 
of  facts,  either  in  the  character,  capacity,  and  condition  of  the 
deceased,  or  in  the  age,  sex,  circumstances,  and  condition  of  the 
next  of  kin,  and  all  thme  elements  are  to  be  considered  as  a  basis 
for  the  allowance  of  damages.  Lockwood  v.  Railroad  C3o.,  98  K.  Y. 
526.  Appellate  courts  usually  hesitate  about  interfering  with  ver- 
dicts of  juries,  and  failure  to  interfere  is  doubtless  many  times  the 
product  of  such  hesitation.  In  this  class  of  cases,  as  we  have 
already  seen,  the  elements  furnished  to  the  jurors  enable  them  to 
do  no  more  than  make  an  estimate  of  the  damages;  and  such  esti- 
mates are  problematical,  at  best.  It  was  the  design  of  the  l^sla- 
ture,  in  the  enactment  of  tliis  law,  to  furnish  a  remedy  unknown  to 
the  common  or  civil  law.  The  theory  of  the  statute  is  that  the  next 
of  kin  have  a  pecuniary  interest  in  the  life  of  the  person  killed,  and 
the  value  of  that  interest  is  the  amount  of  the  pecuniary  injury 
for  which  the  statute  provides  compensation.  It  treats  human  life 
in  a  pecuniary  aspect,  and  permits  compensation  for  the  same  at  its 
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pecuniary  value.  It  prefapposes  a  pecuniary  loss  In  the  deprivation 
of  a  valuable  life.  It  accompUsheB  its  most  useful  purpose  when  it 
is  utilized  for  the  recovery  &t  damages  resulting  from  the  death  of 

a  man  who  has  a  wife  and  children  dependent  upon  him  for  their 
support  Indeed,  when  the  statute  was  made,  in  1847,  and  even 
when  first  amended,  in  1849  (Laws  1847,  p.  575;  Laws  1849,  p.  388), 
the  recovery  was  for  the  benefit  of  the  widow  and  next  of  kin;  and 
the  husband  was  not  named  aa  one  of  the  beneficiaries  untU  the  law 
was  amended  in  1870  (Laws  1870,  p.  215),  thus  showing  that  the 
widow  and  children  were  the  first  objects  of  the  solicitude  and  care 
of  the  legislature.  They  were  generally  left  in  a  helpless  condition, 
and  their  loss  of  a  husband  and  father,  upon  whom  ihey  were  de- 
pendent, would  be  greater  to  them  than  the  loss  of  a  mother  and 
wife  to  a  son  and  husband  able  to  care  for  themselves.  Protection 
against  excessive  or  insufficient  damages  can  only  be  afforded  by 
the  courts.  They  are  a  portion  of  the  machinery  employed  in  the 
administration  of  the  statute,  and  they  cannot  abdicate  their  func- 
tions. In  this  case  the  huslMuid  has  been  a  soldier  in  the  army  of 
the  United  States,  but  is  now  out  of  the  service,  and  is  in  Germany. 
He  is  about  66  years  of  age,  and  his  deceased  wife  was  about  54. 
They  had  but  one  son.  He  is  a  physician,  about  35  years  if  age,  and 
living  away  from  his  father's  house.  The  deceased  was  a  vigorous, 
healthy  woman,  a  good  worker,  and  did  her  own  housework.  Such 
are  the  elements  furnished  for  the  estimate  of  the  pecuniary  injury 
resulting  from  the  death  of  the  deceased,  and  it  is  evident  at  once 
that  there  is  nothing  to  show  that  the  son  has  sustained  any  pe- 
cuniary injury  by  the  death  of  his  mother.  It  does  not  appear  that 
he  received  any  pecuniary  aid  from  her,  and  no  inference  of  that  kind 
can  be  drawn  from  the  testimony  in  the  case.  The  pecuniary  injury 
of  the  husband  consists  in  the  loss  of  a  wife,  who  was  his  house- 
keeper; and  the  elements  of  this  damage  are  the  loss  of  his  wife's 
services,  the  expenses  incident  to  and  resulting  from  the  injury, 
and  the  loss  of  her  society.  Cregin  v.  Bailroad  Co.,  83  N.  T.  599.  Jn 
view  of  all  the  circumstances,  we  think  the  verdict  is  excessive,  and 
that  the  facts  will  not  justify  a  verdict  beyond  |2,500.  The  judg- 
ment should  therefore  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event,  unless  the  plaintijQF  stipulates  to  reduce  the 
verdict  to  {2,500.  in  which  event  the  judgment  will  be  affirmed  for 
that  amount,  without  costs. 


(Supreme  Court,  General  Term,  Second  Deinrtment   May  14, 1804.) 

FoBBioH  Jddoubmt— Right  to  Sue  ok  ORiomAL  Cause  of  ArmoN. 

Under  Code  Oiv.  Proc.  §  552,  which  provides  that  a  recovery  of  judgment 
In  a  foreign  state  for  the  price  or  value  of  property  obtained  by  fraud  or 
deceit  does  not  affect  plaintiff's  right  to  arrest  defendant,  an  action  may  be 
maintained  In  New  York  on  the  original  caoae  of  action,  though  a  judg- 
ment has  been  recovered  tbereon  in  another  statA 

Appeal  from  circuit  court,  Kings  county. 
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KEW  YORK  SDPPLEMENT,  TOl.  28. 
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Action  by  Charles  B.  Pitt  and  others  against  Samuel  C.  Freed 
to  recover  certain  goods  sold  by  plaintiffs  to  defendant  There 
was  a  jndgment  in  favor  of  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAS  and  PRATT,  JJ. 

Isaac  N.  Miller,  for  appellant 
J.  Stewart  Ross,  for  respondents. 

DYKMAN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiffs,  entered  npon  the  decision  of  a  judge  after  a  trial  before 
him  without  a  Jury.  The  action  was  for  the  recovery  of  a  qoan- 
tity  of  butter  sold  and  delivered  by  the  plaintiffs  to  the  defendant; 
and  the  amended  complaint  charges  fraud  against  him,  in  con- 
tracting and  incurring  the  liability.  An  order  of  arrest  was  ob- 
tained in  the  action,  which  was  vacated  by  the  general  term. 
Previous  to  the  commencement  of  this  action,  the  plaintiffs  brought 
suit  in  Pennsylvania,  where  the  defendant  lived,  and  procured  an 
attachment  therein  against  his  property.  The  attachment  was 
vacated,  and  the  plaintiffs  took  a  jndgment  In  that  action  for  the 
price  of  the  butter.  When  this  cause  was  brought  to  trial,  Hie  de- 
fendant admitted  the  truth  of  all  the  allegations  in  the  complaint 
and  consented  that  all  the  facts  therein  stated  be  found  as  if  proven 
by  evidence,  and  then  moved  for  judgment  in  his  favor,  dismissing 
the  complaint,  because  it  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that  it  appeared  therein  that  a  judgment  be- 
tween the  same  parties  for  the  value  of  the  property  referred -to 
had  been  obtained  by  the  plaintiff,  which  constitated  a  bar  to  this 
action.  The  trial  judge  decided  in  favor  of  the  plaintiffs,  and  from 
the  judgment  entered  upon  his  decision  the  defenduit  has  appealed. 

The  sufficiency  of  the  facts  to  constitute  a  cause  of  action,  and 
to  justify  an  order  of  arrest  in  the  action,  is  beyond  doubt;  but  the 
misfortune  is  that  the  defendant  has  been  misled  by  the  decision 
of  the  general  term  reversing  the  order  denying  his  motion  to  vacate 
the  order  of  arrest  21  N.  Y.  Supp.  300.  A  re-examination  of  the 
case  satisfies  us  that  this  court  fell  into  an  error.  The  order  of 
arrest  was  properly  made,  and  its  reversal  was  erroneous.  The 
effect  of  the  judgment  in  a  court  of  a  sister  state  is  now  defined 
by  section  552  of  the  Oode  of  Civil  Procedure,  which  Is  new;  and 
it  was  Intended  to  settle  the  question,  which  was  somewhat  uncer^ 
tain.  That  section  provides  that  the  recovery  of  a  judgment  in  a 
court  not  of  the  state,  for  the  same  cause  of  action,  or,  where  the  ac- 
tion is  founded  upon  fraud  or  deceit,  for  the  price  or  the  value  of  the 
property  obtained  thei-eby,  does  not  affect  the  right  of  the  plaintiff 
to  arrest  the  defendant,  as  prescribed  in  this  title.  The  effect  and 
operation  of  this  section  were  defined  by  the  court  of  appeals  in  the 
case  of  Baxter  v.  Drake,  85  N.  Y.  602,  where  it  was  said  of  this 
section : 

"The  proTiBlon  cited  clearly  declares  that,  where  a  judgment  baa  been  re- 
covered the  court  of  another  state  for  the  same  cause  of  action,  the  risbt 
of  n  party  to  an  order  of  nrrest  Is  not  affected.  This  interpretntion  glv^  the 
right  to  prosecute  upon  the  demand,  the  same  aa  it  no  Judgment  had  been 
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obtained;  and  wheth«-  the  suit  was  upon  the  Judgment,  or  upon  the  original 
cause  of  action,  separately,  1b  not,  I  think,  material,  and  cannot  affect  the 
light  conferred,  as  'the  same  cause  of  action'  evidently  means  the  cause  of  ac- 
tion oD  which  the  JodgmCTt  was  altered." 

To  the  same  effect  is  Leach  t.  Linde,  73  Hun,  246,  25  K.  T.  Bupp. 
1042.  These  authorities  justify  the  decision  of  the  trial  judge,  and 
the  judgment  should  be  affirmed,  with  costs.  All  concur. 


(Supreme  Conrt,  Gmeral  Term,  Second  Department   Hay  14, 1804.) 

C&RRIBKB— IXJUBT  TO  PA£8UNaER— BOARDIHO  UOTINO  TrAIN. 

One  who  attempts  to  board  a  moving  train  at  a  place  where  It  slaclcens 
speed,  but  does  not  stop  to  receive  passengers,  la  guilty  of  contrlbutotr 
negligence,  though  the  conductor  called  to  talm  to  get  on,  as  ancb  act  la 
excused  only  by  some  coercion  of  circumstances. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Charles  Distler  against  the  Long  Island  Railroad 
Oompany  for  injuries  received  by  plaintiff  while  boarding  one  of 
defendant's  trains.  The  complaint  wbb  dismissed,  and  plaintiff 
appeals.  Affirmed. 

Argned  before  DYKICAN  and  PBATT,  JJ. 

lOrabeau  L.  Towns,  for  appellant 
W.  C.  Beecher,  for  respondent 

DTK3f  AN,  J.  This  action  is  based  upon  negligence.  The  plain- 
tiff  was  nonsuited  at  Ifae  circuit,  and  from  the  judgment  dismissing 
his  complaint  he  has  appealed  to  this  court  As  a  special  train 
upon  the  d^endanfs  road  was  approaching  the  East  New  York 
station  it  slowed  down  for  another  railroad  crossing,  without  in- 
tending to  atop  at  the  station.  It  was  not  scheduled  to  stop  there. 
As  the  train  approached  the  crossing  and  the  station,  which  was 
near,  the  plaintiff  was  waiting  to  board  it,  and  the  conductor 
caU^  out  to  him  to  get  on.  As  he  jumped  upon  the  step  of  the 
car  it  started  suddenly  forward,  and  he  was  thrown  to  the  ground, 
and  s^onsly  injured.  The  plaintiff  was  nonsuited  at  the  circuit, 
and  has  appealed  from  the  judgment  dismissing  his  complaint 

It  Is  CTCeedingly  hazardous  to  attempt  to  board  a  train  upon 
a  steam  railroad  when  in  motion.  According  to  the  law  as  settled 
in  this  state,  it  is  preeumablT  ne^liRent,  and,  unless  such  presump- 
tion of  negligence  is  overcome  by  testimony  offered  by  the  plaintiff, 
there  can  be  no  recovery  in  such  a  case.  "To  excuse  such  an  act, 
and  free  the  plaintiff  from  the  charge  of  contributory  negligence, 
there  must  be  a  coercion  of  circumstances  which  did  not  leave  the 
passenger  the  free  and  untrammeled  possession  of  his  faculties 
and  judgment"  Bolomon  t.  Railroad  Co.,  103  N.  Y.  437,  9  N.  E. 
4S0;  Hunter  t.  Railroad  Co.,  126  N.  Y.  18,  26  N.  E.  95a  In  this 
case  there  was  no  coercion  of  circumstances,  and  the  presumption 
of  contributory  negligence  must  prevail  against  the  plaintiff.  The 
judgment  should  be  affirmed,  with  costs. 
v.28N.Y.8.no.9 — 55 
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(Supreme  Oourt,  Gtenoral  Term,  Secxmd  D^artinent   May  14, 1804.) 

Abbumpbit— When  Libb. 

Plaintiff,  hartng  agreed  to  sell  real  estate  to  one  O.,  went  to  the  office  of 
defendant,  who  was  O.'s  attoniey,  to  complete  the  transaction.  Etefendant 
stated  that  plaintiff's  property  was  subject  to  certain  Incumbrancee.  and 
plaintiff  allowed  O.  to  retain  part  of  the  purchase  money  as  security 
against  the  incumbrances.  Held,  that  defendant  was  not  liable  to  plalntilt 
for  the  part  of  the  sum  remaining  after  satisfaction  of  the  Incumbrances, 
as  he  received  no  money  from  plaintiff,  and  made  no  agreement  In  respect 
to  Its  retention  by  O. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Joseph.  HusBon  against  Albert  L  Sire,  impleaded  with 
Jacob  Oppenheimer.  There  was  a  judgment  in  favor  of  defendants, 
and  plaintiff  appeals.  Affirmed. 

For  former  report,  see  19  N.  Y.  Supp.  135. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Jos.  HuBBon,  In  pro.  per.  (Dennis  McMahon,  of  coims^,  for  appel- 
lant. 

Albeit  I.  Bire  (William  L  Stone,  Jr.,  ot  connsel),  tor  respimdenti. 

DYKMAN,  J.  This  is  an  action  for  the  recovery  of  money,  and 
the  claim  of  the  plaintiff  arises  out  of  the  following  facts:  In  the 
month  of  April,  1886,  the  plaintiff  and  the  defendant  Oppenheimer 
made  an  agreement  for  the  exchange  of  real  property.  The  plaintiff 
agreed  to  transfer  certain  real  property  In  the  city  of  Brookljii  to  the 
defendant  Oppenheimer;  and  the  latter  agreed,  in  consideration 
thereof,  to  transfer  certain  property  in  the  city  of  New  York  to 
the  plaintiff.  The  defendant  Sire  is  a  lawyer,  and  was  the  attorney 
for  Oppenheimer  in  this  transaction.  The  parties  met  at  the  office 
of  Sire  in  May,  188C,  to  deliver  the  deeds  and  close  the  transaction, 
when  Sire  stated  that  a  search  against  the  property  of  Husson  re- 
vealed the  fact  that  the  same  had  been  sold  for  water  taxes  in  the 
city  of  Brooklyn.  Husson  insisted  that  the  sales  were  not  incum- 
brances, but  he  agreed  to  leave  $450  d  the  money  coming  to  him 
under  the  transaction  as  a  security  against  any  liability  which  might 
attach  to  the  property  by  reason  of  such  sales.  Husson,  in  his  tes- 
timony, says  this : 

'"ni&re  was  coming  to  me  on  the  transaction  ¥3,594.45.  They  took  out  $4S0. 
That  left  $3,144.49.  And  there  was  an  item  of  «55.85.  That  left  $3,088.60. 
which  was  paid,— $844.45  in  a  check,  and  the  balance,  of  $2,244.15,  in  cash." 

It  thus  appears  that  Husson  paid  no  money  to  any  one,  and  the 
legal  effect  of  the  transaction  was  to  leave  9450  in  the  hands  of  the 
defendant  Oppenheimer,  to  secure  him  f^ainst  any  liability  which 
might  arise  under  or  by  reason  of  the  sales  for  water  taxes.  No 
money  was  paid  for  the  cancellation  of  the  sales,  but  there  was  $148 
paid  in  settlement  of  a  suit  against  Oppenheimer.  XJpMi  the  trial 
the  complaint  was  dismissed,  as  against  the  defendant  Sire,  and  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  against  the  defend- 
ant Oppenheimer.    The  plaintiff  has  appealed  from  the  judgment 
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of  difimissal,  and  so  the  only  qneetion  preeented  here  is  whether 
the  defendant  Sire  ia  liable  to  the  plaintiff  for  the  money  io  retained 
when  the  transaction  was  dosed.  It  most  be  borne  in  mind  that 
Sire  recelTed  no  money,  and  entered  into  no  agreement  in  respect 
to  its  retention  by  Oppenheimer.  As  he  did  not  recelTe  the  money, 
the  law  imposed  no  liability  upon  him  for  its  payment.  The  only 
legal  obligation  for  its  payment  rested  upon  Oppenheimer.  He  had 
retained  so  much  of  the  purchase  mMiey,  or,  rather,  money  due 
upon  the  exchange  of  the  property.  Under  the  agreement  with 
the  plaintifT,  he  was  authorized  to  use  it  all,  or  so  much  as  was  nec- 
essary, to  dischai^  the  incumbrance.  If  he  did  not  so  use  it,  he 
was  nnder  obligation  to  pay  it  to  the  plaintiff.  Such  was  the  deci- 
sion and  raUng  of  the  trial  judge,  and  the  jury  gave  the  plaintiff 
a  verdict  agabist  Oppenheimer.  There  is  no  legal  principle  that  will 
impose  liability  upon  the  defendant  Sire,  under  the  facts  of  this 
case;  and  the  judgment  must  be  affirmed,  with  c<wts.    All  concur. 


<77  Hun.  380.) 

HANKINS  T,  WATKINS. 
(Snpreme  Court,  Ooiaral  Term,  Fourth  Department   May  18. 18M.) 

1.  ACOTDBNTAT1T.T  SHOOTING  ANOTHER  WHII-B  HONTINO. 

One  who  negUgently  shoots  another  while  bunting  Is  liable  for  the  In- 
jury c&usad  thereby,  thoufb  he  did  not  know  of  the  presence  of  Bucb  oQtsr 

P»BOD. 

%  SAin—ETiDBircB— Intention. 

In  an  actitm  for  negligence,  erldence  at  defendant's  Intent  ia  not  admlsai* 
Ide. 

8.  SaHB— EXBBCJBB  OF  CARS. 

Defendant  In  an  action  for  negligence  cannot  testify  that  be  was  careful, 
as  that  Is  the  questkm  for  the  Jory  to  determine. 

Appeal  from  circuit  court,  Tompkins  county. 

Action  by  Qeoi^e  B.  Hankins  against  Edmund  H.  Watkins,  an  in- 
fant, by  bis  guardian  ad  litem.  BVom  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiiX,  and  from  an  order  denying  a  motion  for 
a  new  trial  made  on  a  case  and  exceptions,  defendant  appeala  Af- 
firmed. 

Argued  before  HABDIX,  P.  J.,  and  MARTIN  and  MEBWDf,  JJ. 

M.  K  TompMns,  for  appellant 
Thomas  W.  Bums,  for  respondent 

MABTnT,  J.  action  was  for  negligence.   The  plaintiff 

claimed,  and  the  evidence  given  In  his  behtilf  disclosed,  that  on 
the  14th  day  of  October,  1889,  he  and  his  brother  went  to  the  head 
of  Cayuga  lake,  duck  hunting;  that  they  took  with  them  two  tame 
ducks  to  be  used  as  decoys;  that,  while  they  were  preparing  to  an- 
chor them  as  such  decoys,  one  of  them  escaped  from  the  boat  in 
which  they  were,  and  the  plaintiff  and  his  brother  pursued  it;  that, 
while  doing  so,  the  defendant  shot  at  them,  and  seriously  injured  the 
plaintiff;  that  the  accident  occurred  a  few  minutes  before  6  o'clock 
in  the  momii^;  that  it  was  clear  and  broad  daylight,  being  about 
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15  or  20  minutes  before  aunrise;  that  between  the  place  where  tlie 
defendant  stood  when  he  fired,  and  the  boat  in  which  the  plaintiff 
and  his  brother  were,  there  was  nothing  to  obstruct  the  defendant's 
vision,  BO  that,  if  he  had  looked  before  firing,  he  would  bare  seen  the 
plaintiff,  his  brother,  and  the  boat  in  which  they  were  at  the  time. 
The  evidence  of  the  defendant  was  somewhat  in  conflict  with  that 
of  the  plaintiff,  and  tended  to  show  that  it  was  not  snlSciently  light 
at  the  time  to  enable  him  to  see  the  plaintiff,  and  that  his  vision  was 
obstructed  by  the  limbs  of  the  trees  and  shrubs  that  stood  between 
him  and  the  plaintiff.  The  question  whether  the  transaction  was  as 
^imed  by  the  plaintiff  or  as  claimed  by  the  defendant  was  submit- 
ted to  the  jury,  and  it  found  in  favor  of  the  plaintiff.  Therefore,  in 
examining  the  questions  of  the  defendant's  negligence  and  the  plain- 
tiff's freedom  from  contributory  negligence,  we  must  regard  the 
facts  proved  by  the  plaintiff  As  the  establislxed  facts  in  this  case. 
Assuming  the  transaction  to  have  occurred  in  the  manner  testified 
to  by  the  plaintiff  and  his  witnesses,  it  is  quite  obvious  that  both 
the  question  of  the  defendant's  negligence  and  the  question  of  the 
plaintiff's  freedom  from  contributory  negligence  were  questioM  of 
fact  that  were  properly  submitted  to  the  jury,  and  that  its  find- 
ings thereon  should  be  regarded  as  flnaL  The  appellant,  however^ 
insists  that  the  rule  of  law  applicable  to  thla  case  is  that  "one  who  is 
hunting  in  a  'wilderness'  is  not  bound  to  anticipate  the  presence, 
within  range  of  his  shot,  of  another  man,  and  is  not  liable  for  an 
injury  caused  unintentionally  by  him  to  a  person  of  whose  presence 
he  was  not  aware,"  and  cites  4  Wait,  Act.  &  Def.  702,  and  Bizsell  v. 
Booker,  16  Ark.  308,  to  uphold  his  insistence.  When  we  examine 
the  Bizzell  Case  we  not  only  find  that  the  facts  in  that  case  were  wholly 
unlike  those  in  the  case  at  bar,  but  that  all  that  was  held  in  that 
case  was  that  where  a  person  was  doing  a  lawful  act,  or  an  act  not 
luischierous,  rash,  reckless,  or  foolish,  and  naturally  liable  to  result 
in  injury  to  others,  he  was  not  responsible  for  damages  resulting 
therefrom,  by  accident  or  casualty,  while  he  was  in  the  exercise  of 
such  care  and  caution  as  a  prudent  man  would  observe,  under  the 
circumstances  surrounding  him,  to  avoid  injury  to  others.  We  also 
find  that  in  that  case  it  was  expressly  held  lhat  such  a  person  would 
be  answerable  for  damages  which  resulted  from  his  negligence  or 
want  of  such  care  and  caution  on  his  part.  Referring  to  Wait's 
Actions  and  Defenses,  we  find  the  statement  alM>ve  quoted,  and  that 
the  Bizzell  Case  is  the  only  authority  cited  to  sustain  it  We  fail 
to  see  how  the  doctrine  of  the  Bi^U  Case  in  any  way  aids  the  de- 
fendant, but,  on  the  contrary,  it  seems  to  be  an  authority  in  favor  of 
the  plaintiff,  as  the  court  in  that  case  expressly  indorsed  the  doctrine 
laid  down  by  Bronson,  G.  J.,  in  Vandeuburgh  v.  Traax,  4  D^io,  464, 
as  follows: 

"It  may  be  laid  down  as  a  general  rule  that  when  one  does  an  lllefral  or 
mischlevous  act  which  Is  likely  to  prove  injurious  to  others,  and  when  he 
does  a  legal  act  Ifi  such  a  careless  and  improper  manner  that  Injiu-y  to  third 
persona  may  probably  ensue,  he  Is  answemble,  in  some  form  of  action,  for 
all  the  consequences  which  may  directly  and  naturally  result  from  his  conduct 
*  *  *  It  Is  not  necessary  that  he  should  Intoid  to  do  the  particular  injury 
which  follows,  nor,  Indeed,  nny  Injury  at  all." 
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In  Shear.  &  R.  Neg.  §  686,  it  is  said: 

"A  Tery  high  decree  of  care  ts  required  from  ftlt  persons  using  firearms 
In  the  Immediate  riclnlty  of  other  people,  no  mattw  how  lawful,  or  even  nec- 
eBsary,  such  use  may  be." 

And  the  cases  of  Weaver  v.  Ward,  Hob.  134;  Castle  v.  Duryee,  1 
Abb.  Dec.  327;  Moody  t.  Ward,  13  Mass.  299;  McClenaghan  t.  Brock, 
5  lUch.  Law,  17;  Haack  t.  Fearing,  6  Bob.  528;  and  Moebna 
r.  Becker,  46  N.  J.  Law,  41, — are  cited  to  sustain  that  proposition. 

Oooley,  in  his  work  on  Torts,  says: 

"When  one  makes  use  of  loadi^d  weapons,  he  Is  responsible  only  aa  he 
might  be  for  any  negligent  handling  of  dangerous  machinery;  that  la  to  say, 
for  a  care  proportioned  to  the  danger  of  injury  from  it" 

Under  the  circumstances  disclosed  by  the  evidence  in  this  case, 
and  upon  the  authorities  bearing  upon  the  question  of  the  defend- 
ant's Uability,  we  think  there  is  no  doubt  of  the  plaintiif  s  right  to 
recover  in  this  action. 

On  the  trial  the  defendant  was  asked:  "Did  you  intend  to  shoot 
this  plaintiff?"  This  question  was  objected  to  by  the  plaintiff,  the 
objection  was  sustained,  and  the  defendant  duly  excepted.  While 
it  has  been  held  that,  when  the  question  of  the  party's  intent  is 
one  of  the  issues  in  an  action,  he  may  testify  that  he  had,  or  did 
not  hav^  the  intent  charged,  still,  where  the  Issue  is  not  one  of 
intent,  such  evidence  is  inadmissible,  as  his  Intent  is  wholly  imma- 
teriaL  In  this  case,  while  the  complaint  charges  the  defendant  with 
having  wrongfully  and  negligently  caused  the  plaintiff's  injury,  there 
was  no  claim  on  the  trial  that  his  act  was  Intentional,  but,  on  the 
contrary,  the  plaintiff  sought  to  recover  only  upon  the  ground  of 
the  defendant's  negligence.  This  is  shown  very  plainly  by  that  por- 
tion of  the  charge  of  the  learned  trial  judge  in  which  he  said  to  the 
jury: 

"tt  is  not  dalmed  that  he  [defendant]  willfully  shot  tlic  plaintiff.  The  plaln- 
tUTs  counsel  repudiates  the  idea  that  he  deliberately  and  willfully.  Intending 
to  hit  these  men,  shot  at  them,  tor  they  claim  that  the  act  was  a  lawless  act, 
and  Uiat  the  act  was  careless  and  negl^at,  and  not  delibwate  or  wUUuL" 

Again,  the  judge  says: 
"But  this  is  not  a  charge  of  wiUfnl  shooting.'* 

Thtts  the  question  at  issue  betyreen  the  parties  on  the  trial  was 
whether  the  plaintiff's  injury  was  caused  by  the  defendant's  neg- 
ligence, and  no  question  of  his  intent  was  involved  in  the  case.  We 
find  no  error  in  this  ruling. 

The  defendant  was  also  asked:  "Did  you  handle  your  gun  that 
morning  in  a  careful,  prudent,  and  cautious  manner?"  This  was 
objected  to,  the  objection  sustained,  and  the  defendant  excepted. 
We  think  this  exception  was  not  well  taken.  If  by  this  question 
the  defendant  sought  to  show  that  in  his  opinion  he  was  not  neg- 
ligent in  shooting  the  plaintiff,  it  was  inadmimible,  as  that  was  a 
question,  not  for  the  witness,  but  for  the  jury,  to  decide.  Carpenter 
V.  Transportation  Co.,  71  N.  Y.  574;  16  Am.  &  Eng.  Enc.  Law,  463, 
and  cases  cited.  If  the  defendant's  purpose  was  to  show  that  he 
bandied  his  gun  with  care,  it  was  immaterial,  as  the  ne^gence 
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charged  did  not  relate  to  the  manner  in  which  he  used  his  gun,  but 
consisted  in  his  shooting  towards  the  plaintiff  without  prerlously 
looking  to  see  what  was  within  the  range  of  his  gun  when  he  flred. 
The  defendant  was  also  asked:   '^are  you  had  considerable 

perience  in  handling  a  gun,  and  were  you  careful  In  handling  your 
gun  upon  the  morning  in  question?"  which  was  objected  to  and  ex- 
cluded. This  was,  in  substance,  the  same  as  the  previous  question, 
and  the  eTidence  was  properly  rejected.  We  are  also  of  the  opinion 
that  the  court  properly  refused  to  admit  the  eWdence  called  for  by 
the  question  put  to  the  witness  Brown, — ^whether  the  defendant  was 
a  capaUe  and  careful  hand  to  handle  a  gun. 

It  appears  that  phott^aphs  had  beeu  taken  of  the  place  where 
this  injury  occurred.  The  plaintiff  was  interrogated  as  to  the  rela- 
tive condition  at  the  time  when  they  were  taken,  and  when  the  in- 
jury occurred,  of  the  trees,  water,  and  other  things,  as  to  what  was 
done,  and  as  to  whether  there  was  anything  to  obstruct  the  de- 
fendant's view.  This  evidence  was  objected  to  by  the  defendant, 
and  admitted  undw  his  exception.  As  the  photographs  were  not 
admitted  in  evidence  or  shown  to  the  jury,  we  are  unable  to  see 
how  the  defendant  could  possibly  have  been  injured  by  the  admission 
of  this  evidence.  It  is  quite  manifest  that,  even  if  the  evidence  was 
inadmissible,  its  admission  was  harmless,  and  hence  we  find  in  the 
ruling  no  reason  to  disturb  the  judgment. 

Having  considered  all  the  questions  presented  by  the  defendant 
in  his  brief,  and  having  found  no  exception  that  would  justify  us 
in  interfering  with  the  judgment,  it  follows  that  the  judgment  and 
order  should  be  aflSrmed.  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


JOHN  CHUBCH  CO.  ▼  OLARKB. 

<Siq>reme  Oourt,  Qoieral  Tena,  Fourth  Department.   Haj  18, 18M.) 

1.  OonNTERCLAiM— Existence  whku  Action  was  Couubncbd. 

Under  Code  Civ.  Proc.  I  501,  providing  that  "In  an  action  on  contract  any 
other  cause  of  action  on  contracts  existing  at  the  commencement  of  tlie 
action"  may  be  set  up  as  counterclaim,  a  daim  against  plaintiff,  acQnlred 
1^  defendant  after  the  action  was  commenced,  is  not  available. 
9k  Bahb— Proof  uitdkb  Oehkral  Dbsial. 

Under  a  general  denial  In  the  reply  plaintiff  may  show  that  defendant's 
counterclaim  did  not  exist  In  his  favor  when  the  action  was  commenced. 

Appeal  from  circuit  court,  Chemung  county. 

Action  by  the  John  Church  Company  against  Geoi^e  H.  Clarke. 
From  a  judgment  entered  on  a  verdict  in  favor  of  defendant  and 
from  an  order  of  the  special  term  (26  N.  Y.  Supp.  949)  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

Youmans,  Moss  &  Knipp,  for  appellant 
Beyn<dds,  Btanchfleld  &  OoUin,  for  respondent. 


FEB  GUBIAM.  On  the  trial,  the  plaintiff  offered  to  prove  that 
the  defendant  was  not,  at  the  commencement  of  the  action,  the  wn- 
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er  of  the  demand  set  up  in  hla  answer  as  a  connterclaim.  This  evi- 
dence was  ezdaded  upon  the  gronnd  that  it  was  not  admissible  un- 
der the  pleadings.  The  reply  consisted  of  a  general  denial  of  the 
matters  set  op  as  a  counterclaim.  The  correctness  of  this  ruling  is 
challenged  by  the  appellant,  and  presents  the  only  question  in- 
volved on  this  appeal.  The  Code,  so  far  as  applicable  to  the  ques- 
tion, provides  that,  in  an  action  on  contract,  any  other  cause  of  ac- 
tion on  contract  edstlng  at  the  commencement  of  the  action  may  be 
set  up  as  a  counterclaim  against  the  plaintiff.  Section  601.  Thus 
the  right  to  set  up  and  prove  such  a  claim  depends  upon  its  exist- 
ence at  the  time  the  action  was  commenced.  It  has  been  held  that 
an  answer  setting  up  a  counterclaim  which  fails  to  show  that  it  ex- 
isted at  the  commencement  of  the  action  is  demurrable.  Moody  v. 
Steele,  11  Civ,  Proc.  E.  205;  Mayo  v.  Davidge,  44  Hun,  342;  Rice  v. 
O'Connor,  10  Abb.  Pr.  362;  Van  Valen  v.  Lapham,  5  Doer.  689; 
Abb.  Tr.  Brief,  p.  400,  §  481.  Thus  it  would  seem  that  the  defend- 
ant must  not  only  prove,  but  must  also  allege,  that  the  <K)unterclaini 
in  the  hands  of  the  defendant  existed  in  his  favor  when  the  action 
was  commenced.  Such  being  the  ease,  it  must  follow,  we  think, 
that  the  plaintiff,  under  the  general  denial  contained  in  the  reply 
herein,  was  entitled  to  prove  that  no  such  claim  existed  in  the  de- 
fendant's favor  when  the  snlt  was  begun.  Under  a  general  deuial  in 
an  action  on  contract,  a  party  may  controvert  by  evidence  anything 
which  the  other  party  is  bound  to  allege  and  prove  in  the  first  in- 
stance, to  make  out  his  cause  of  action,  and  anything  he  is  permitted 
to  prove  for  that  purpose.  Milbank  v.  Jones,  141  X.  Y.  340,  36  N. 
B.  388.  These  considerations  lead  to  the  conclusion  that  the  court 
erred  in  excluding  the  evidence  offered  by  the  plaintiff,  and  that 
for  such  error  the  judgment  should  be  reversed.  Judgment  and 
order  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event 


PEOPLE  ex  rel.  STROUGH  t.  BOARD  OY  COUNTY  CANVASSERS  OP 
JEFFERSON  COVNTT. 

{Supreme  Court,  Greneral  Term,  Fourth  Department.   May  18,  18D4.) 

1.  Statctbs— Rei'eat-  bt  Implication— Local  and  Qexeral  Actb. 

Laws  1S56,  c.  179,  g  16,  providing  that  the  supervisors  of  certain  countle:* 
may  divide  such  counties  Into  school  districts,  as  they  deem  advisable.  Is 
a  local  law,  and  is  not  impliedly  repealed  by  Laws  1804,  c.  555,  providing 
generally  that  school  districts  shall  continue  as  organized  unless  changed 
by  the  legislature,  as  a  general  act  does  not  repeal  a  local  act  by  Implica- 
tion unless  the  two  acts  are  clearly  Inconsistent 

2.  Saus — Rkvival  op  Statdtk. 

A  statute  which  amends  a  former  statute  "so  as  to  read  as  follows,** 
is  not  invalidated  by  the  fact  that  the  amended  statute  had  been  repealed 
by  implication,  but  It  Is  a  re-enactmrait  of  such  statute  as  amended. 

Appeal  from  special  term,  Jefferson  county. 

Application  by  Perrin  A.  Strough  against  the  board  of  county 
canvassers  of  Jefferson  county  for  mandamus  to  compel  defendant 
to  recanvass  the  yot&i  cast  at  the  diection  in  November,  1893,  for 
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school  commisfiioners  of  the  third  school  commissioners'  district  in 
the  coontj  of  Jeffei-son.    From  an  order  directing  that  a  peremptory 

writ  issue,  defendant  appeals.  Beversed.   

Arinied  before  HABDIN,  P.  J.,  and  MABTIN  and  MEBWIN,  JJ. 

Watson  M.  Bogers  and  Charles  W.  Thompson,  for  appellant 
John  N.  Garli^e,  James  A.  Ward,  and  Levi  H.  Brown,  for  re- 
spondent 

MABXIN,  J.  Prior  to  1892  the  third  commissioners'  district  of 
Jefferson  county  comprised  the  towns  of  Alexandria,  0^>e  Vincent, 
Clayton,  Lyme,  Orleans,  Famelia,  and  Theresa.  At  ite  annual 
meeting  in  1892  the  board  of  supervisors  of  that  coimty,  in  pursuance 
of  the  provisions  of  chapter  414  of  the  Laws  of  1S83,  divided  the 
county,  exdusive  of  the  city  of  Watertown,  into  three  school  com- 
missioners' districts.  By  such  division  the  third  district  was  made 
to  consist  of  the  towns  of  Brownville,  Cape  Vincent,  Clayton,  Hen- 
derson, Hounsfield,  Lyme,  and  Orleans.  The  only  question  involved 
in  this  case,  as  to  the  rights  of  the  relator  to  the  office  of  school 
commissioner,  is  whether  the  board  of  saperrisors  had  power  to 
make  the  division  of  1892.  This  question  is  depend^t  for  its 
solution  upon  the  validity  of  the  statute  ctf  1883,  as  it  is  practically 
admitted  by  the  respondent  that  If  that  statute  is  valid  the  order  ap* 
pealed  from  cannot  be  upheld. 

Chapter  179  of  the  Laws  of  1856,  which  was  an  act  to  provide 
for  a  more  thorough  supervision  and  inspection  of  common  schools, 
and,  further,  to  amend  the  statutes  relating  to  public  instmction 
in  this  state,  by  its  first  two  sections,  provided  that  the  boarda  of 
supervisors  of  the  several  counties  in  the  state,  composing  each 
one  assembly  district,  the  boards  of  supervisors  of  each  of  the  coun- 
ties of  Fulton  and  Hamilton,  and  the  boards  of  supervisors  of  the 
several  counties  in  the  state  having  more  than  one  assembly  district, 
except  the  counties  of  New  York  and  Kings,  should  meet  on  the 
3d  day  of  June,  and  elect  by  ballot  an  ofQeer,  to  be  called  "School 
Commissioner,"  for  each  county  where  there  was  but  one  assemUy 
district,  and  one  for  each  of  the  counties  of  Fulton  and  Hamilton, 
and  one  for  each  assembly  district,  where  there  were  more  than 
one  in  a  coonly;  such  commissioners  to  hold  their  office  until  the  Ist 
day  of  January,  1858.  It  then  provided  for  the  election  of  a  school 
commissioner  in  the  several  assembly  districts  at  the  annual  election 
in  1857,  and  every  three  years  thereafter.  It  also  contained  the  fol- 
lowing section: 

"Sec.  16.  The  several  cities  In  this  state  which  under  special  acts  already 
«lect  superintendents  of  common  schools,  or  whose  boards  of  rdueatlon 
cbuose  clerks  doin^  the  duty  of  supiTvlsloii  under  the  direction  of  the  board 
of  education,  siiall  not  be  Included  In  any  commissloaer's  district  created  by 
this  act  or  Authorized  to  be  formed  by  the  board  of  sitporviiaors;  and  the 
several  boards  of  supervisors  In  counties  In  wbltih  such  cities  are  Joined  to 
towns  in  the  formation  of  an  assembly  district,  may  divide  the  county*  exclu- 
sive of  such  cities,  into  school  commissioners'  districts  as  they  may  deem  ad- 
visable, but  no  town  shall  be  divided  In  forming  such  districts." 

In  1864  the  legislature  passed  an  act  entitled  "An  act  to  revise  and 
consolidate  the  General  Acts  relating  to  public  instruction"  (Laws 
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18tU,  c.  555).  Titie  2  of  that  act  la  entitled  "Of  the  School  Commis- 
sionerB,  Their  Election,  Fowera  and  Duties;"  and  section  two  of  that 
title  is  as  follows: 

"Tbe  districts  as  organized  under  existing  laws,  and  as  recognized  in  the 
election  of  Bcbool  commissioners  at  the  annual  election  in  elgbtem  hundred 
aud  sixty-three,  shall  continue  to  be  held  and  reg.irded  as  the  school  commis- 
sioner districts  In  this  state,  except  as  the  same  shall  be  altered  or  modified 
the  legislatare." 

Section  14  of  title  13  of  that  act  provides; 

"All  provisions  of  law  repugnant  to  or  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed,  saving  always  all  rights  of  action  vested  under 
snch  prior  pTOvisIons,  and  proceedings  commenced  for  the  assertion  thereof; 
but  nothing  herein  contained,  unless  It  be  so  expressed,  shall  be  construed, 
unless  by  Inevitable  Implication,  to  revive  any  act  or  portion  of  any  act  here- 
tofore repealed;  nor  to  impair  or  In  any  manner  affect  or  change  any  special 
law  touching  tbe  schools  or  school  system  of  any  ci^  or  Incorpoi-ated  village 
of  the  state." 

Chapter  414,  Laws  18S3,  which  was  an  act  entitled  "An  act  to 
amend  section  sixteen  of  chapter  one  hundred  and  serenty-nine  of 
the  Laws  of  Eighteen  Hundred  and  Fifty-Six,  entitled  'An  act  to 
provide  for  a  more  thorough  supervision  and  Inspection  of  common 
schools,  and  farther  to  amend  the  statatee  relating  to  public  in- 
straction  in  tiie  stat^* "  was  as  follows: 

"Section  1.  Section  sixteen  of  chapter  one  hundred  and  sevraty-nlne  of  the 
Laws  of  Eighteen  Hundred  and  Fifty-Six  is  hereby  amended  so  as  to  read  as 
follows;  g  16.  The  several  cities  which  already  or  which  shall  hereafter,  un- 
der special  acts,  elect  superintendents  of  common  schools,  or  whose  board  of 
«>dncatlon  choose  clerks  doing  the  duty  of  sup^vlsion  under  direction  of  the 
board  of  education,  shall  not  be  Included  in  any  commissioner's  district  created 
by  this  act  or  authorized  to  be  formed  by  the  board  of  supervisors;  and  tbe 
several  boards  of  supervisors  in  conntlea  in  which  such  cities  are  joined  to 
towns  in  the  formation  of  an  assembly  district  may  dIvMe  the  county,  ex- 
^doslve  of  snch  dttes,  Into  school  commissioner's  districts  as  they  may  deem 
advisable,  but  no  town  shall  be  divided  In  forming  such  ^tricts." 

The  theory  upon  which  the  respondent  seeks  to  uphold  the  order 
appealed  from  is  that  section  16  of  the  Laws  of  1856,  providing  for 
the  division  of  counties  into  school  commissioners'  districts  by  the 
board  of  supervisors,  where  cities  therein  are  joined  to  towns  in  the 
formation  of  an  assembly  district,  was  repealed  by  chapter  555  of  the 
Laws  of  186^  both  by  implication  and  by  the  provisions  of  section 
14  of  title  13  of  that  act,  and  that,  as  section  16  was  thus  repealed, 
the  statute  of  1883,  which  purported  to  amend  that  section,  was  a 
nullity.  Thus,  at  the  outset,  we  are  presented  with  the  question 
whether  section  16  was  repealed  by  implication.  Repeals  by  im- 
plication are  not  favored  in  the  law;  and  the  inconsistency  or  re- 
pugnancy of  two  statutes  must  be  such  as  to  be  impossible  of 
reconciliation,  or  the  former  will  not  be  held  to  be  thus  repealed. 
People  V.  Smith,  69  N.  T.  176;  In  re  Ouraer.  89  N.  Y.  401;  People  v. 
CriBsey,  91 N.  T.  616;  Mark  v.  State,  97  N.  T.  572.  Yet,  when  such 
repugnancy  exists,  or  the  later  staWe,  not  purporting  to  amend  a 
former  one  upon  the  same  subject,  covers  the  whole  subject,  and  was 
plainly  intended  to  furnish  the  whole  law  thereon,  the  former  stat- 
ute wUl  be  held  to  be  repealed  by  necessary  implication.   People  v. 
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Gold  &  stock  Tel  Co.,  98  N.  Y.  67;  Het-kman  v.  Pinkney,  81  N.  T. 
211.  There  ib  another  rule,  however,  that  modifies  this,  which  i» 
that  a  general  statute  does  not  repeal  a  former  one  upon  the  same 
subject,  which  is  limited  in  its  application  to  particular  localities, 
unless  the  two  statutes  are  so  inconsistent  that  they  cannot  both 
stand,  or  unless  the  Intent  to  repeal  is  clearly  manifested  in  the 
general  act  In  re  Commissioners  of  Central  Park,  50  N.  Y.  493; 
McKenna  t.  Edmundstone,  91  K.  Y.  231;  Peo^de  t.  Qoigg,  59  N.  Y. 
83,  88.  By  reference  to  the  statute  of  1856,  it  is  seen  tihat  there 
were  tn  that  act  two  distinct  and  separate  provisions  in  relation  to 
school  commissioners'  districts, — one  general,  applying  to  all  the 
state,  except  the  counties  of  New  York  and  Kings,  making  each  as- 
sembly district  a  school  commissioners'  district;  the  other  special, 
and  applicable  only  to  such  assembly  districts  as  included  a  city 
which  had  a  superintendent  of  common  schools,  or  chose  a  clerk 
doing  the  duty  of  superrlsion  under  the  direction  of  its  board  of 
education,  which  was  joined  to  other  towns.  While  the  language  of 
the  statute  of  1864  was  perhaps  sulficientty  broad  to  include  both, 
still  we  are  Inclined  to  think  that,  under  the  rule  applicable  to  a 
general  statute  where  there  Is  another  upon  the  same  subject  which 
is  limited  in  its  application  to  particular  localities,  it  did  not  affect 
a  repeal  by  implication  of  section  16  of  the  Laws  of  1856.  If  that 
section  was  not  repealed  by  implication,  it  is  quite  manifrat,  we 
think,  that  it  was  not  repealed  by  section  14  of  title  13,  Laws  1864, 
as  it  was  only  such  provisions  of  law  as  were  repugnant  to  or  in- 
consistent with  the  provisions  of  that  act  that  were  repealed;  and, 
besides,  that'  section  expressly  provided  that  nothing  in  that  act 
icontalned  should  be  construed  to  impair  or  change  any  special 
law  touching  the  schools  or  school  system  of  any  city  or  incorporated 
village  of  the  state.  Moreover,  we  think  the  fact  that  the  legisla- 
ture, in  1883,  amended  section  16  of  the  Laws  of  1866,  was  a  clear 
indication  that  it  regarded  that  section  as  still  in  forc^  and  ap- 
plicable to  the  special  cases  mentioned  therein.  People  v.  Morrison, 
78  N.  Y.  84,  89;  Smith  v.  People,  47  N.  Y.  330,  339;  Whipple  v.  Chris- 
tian, 80  N.  Y.  523,  526;  Van  Vranken  v.  City  of  Schenectady,  81  Hun, 
616,  518.  We  are  inclined  to  the  opinion  that  section  16  was  not  re- 
I>ealed  by  the  act  of  1864 

If,  however,  this  conclusion  is  incorrect,  it  does  not  follow  that  the 
statute  of  1883  was  invalid.  It  is  claimed  by  the  respondent,  and 
the  court  at  special  term  held,  that  as  the  statute  of  1883  pur- 
ported to  amend  section  16  of  the  act  of  1856,  which  was  repealed 
by  Implication,  the  act  of  1883  was  invalid ;  and  the  case  of  People 
V.  Wilmerding,  136  N.  Y.  363,  32  N.  £.  1099,  was  cited  as  sustaining 
that  doctrine.  We  have  carefully  examined  the  Wilmerding  Case, 
but  are  unable  to  find  anything  in  it  which  sustains  that  claim.  We 
think  that  case  is  clearly  distinguishable  from  the  one  before  ns, 
and  that,  Instead  of  being  an  authority  to  sustain  the  respondent's 
contention,  it  is,  to  some  extent,  an  authority  against  it  That  case 
merely  decided  what  had  been  previously  held  (People  v.  Supervis- 
ors, 67  K.  Y.  109), — that  where  a  statute  was  amended  so  as  to  read 
as  prescribed  in  the  amendatory  act     did  not  repeal  the  originsd 
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Statute,  but  tliat,  from  the  time  of  the  passage  of  the  amendatory 
act,  it  was  the  only  enactment  on  the  subject  as  to  future  transac- 
ti<Mifl;  that,  as  to  th^,  the  former  statute  was  wholly  annulled,  and 
lost  all  separate  existence;  and  that  a  repeal  of  the  amendatory  act 
did  not  revire  the  original  one.  It  was  also  held  in  that  case  that 
a  legislative  act  upon  a  separate  subject,  based  upon  an  assumed  ex- 
istence of  an  original  act,  would  not  revive  it,  in  the  absence  of  lan- 
guage equivalent  to  a  re^nactment.  In  other  words,  it  was  held 
that  mere  legislative  intent  would  not  revive  an  act,  without  some- 
thing in  the  nature  of  an  enactment  to  that  effect;  fh&t  intent,  with- 
out action,  was  insnCQcient.  In  White  y.  Inebriates'  Home,  141  N. 
T.  123, 127, 35  IS.  £.  1092,  the  Wllmerdlng  Case  was  considered;  and 
it  was  there  said  that  all  that  was  held  in  the  Wilmerding  Case  was 
that  the  repeal  of  a  statute  which  had  incorporated  by  amendment 
an  earlier  enactment  did  not  operate  to  revive  the  earlier  or  original 
act,  and  the  court  adds: 

"There  1b  good  reason  for  holding,  as  we  did  In  the  Wilmerding  Case,  against 
an  Indirect  revival  of  a  statute  once  repealed,  bj  a  repeal  of  the  repealing; 
act,  bat  none  for  holding  that  an  ^lactment,  however  amended  in  Its  provl- 
sions,  and  however  incorporated  In  the  amendments,  ma^  not  be  further 
amended  b^  r^erence  to  the  statute  la  wlil<^  It  originally  appeared." 

And  in  that  cas^  where  a  statute  that  was  passed  in  1872  was 
amended  and  re-enacted  in  1875  so  as  to  read  as  prescribed  in  the 
latter  statute,  and  the  legislature  in  1877  amended  the  statute  of 
1872  without  any  reference  whatever  to  the  act  of  1875,  It  waa  held 
that  the  statute  of  1877  was  valid,  and  an  amendment  of  the  statute 
of  1872.  In  Be  Bochester  Water  Com'rs,  66  Y.  413,  421,  it 
is  said: 

'^Ordinarily,  and  In  the  absence  of  any  evidence  of  a  legislative  Intent  to 
the  contrary,  a  substitution  of  one  section  fw  another,  by  an  amendment  in 
the  form  In  which  this  amendment  was  accomplished,  would  woric  a  repeal  of 
the  original  section  from  the  time  of  the  amendment,  and  as  affec^g  all  cases 
thereafter  arising.  But  when,  from  the  language  of  the  statute  and  of  the 
amendm^t,  a  different  Intent  is  apparent,  such  effect  will  not  be  given  to  It; 
and  wh^-e  other  acta  of  the  legislature,  passed  at  or  about  the  same  time,  cor- 
roborate the  evidence  of  intent,  as  gathered  from  the  statutes  tmder  review, 
the  duty  of  the  courts  Is  to  give  effect  to  the  Intent,  ratbv  than  to  the  literal 
terms,  of  the  act  The  intent  most  not  be  conjectured,  but  must  be  apparent 
from  all  the  statutes  taken  together,  and  consistent  with  the  whole  purpose 
and  object  as  well  of  the  original  statute  as  of  the  amendmoit.  This  rule  of 
interpretation  is  of  frequent  application,  and  Is  one  of  the  most  important  and 
familiar  canons  of  construction.  It  is  not  unfrequently  necessary  to  report 
to  this  rule  of  Interpretation  to  prevrait  a  miscarriage  of  the  legislative  Intent, 
and  detriment  to  public  Interest.  People  v.  Glute,  DO  N.  T.  451;  Smith  v.  Peo- 
ple, 47  M.  Y.  330,  and  the  authorities  cited." 

See,  also,  In  re  Kavanagh's  Will,  125  N,  T.  418,  26  N.  E.  470. 

While,  perhaps,  there  may  be  some  difference  between  a  statute 
which  has  been  expressly  repealed  and  one  that  has  been  so  amend- 
ed as  to  read  as  prescribed  in  the  amendatory  act,  yet  we  are  un- 
aware of  any  principle  of  law  which  would  prevent  the  legislature 
from  amending  by  positive  enactment  a  statute  repealed  by  implica- 
tion, and  still  permit  it  to  amend  one  that  was  annulled,  and  had 
lost  all  separate  existence,  by  previous  amendment.   We  are  of  the 
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opinion  that  where,  aa  in  this  case,  there  la  a  posltlye  re-enactment 
of  a  former  statute,  with  such  changes  as  the  legislature  seea  fit 
to  make,  and  it  is  manifest  from  the  act  itself  that  it  was  the  intent 

of  the  legislature  that  the  act,  as  thus  passed,  should  become  the 
law  of  the  state,  such  an  act  would  be  valid,  although  the  act  which 
it  purported  to  amend  might  otherwise  have  been  regarded  as  re* 
pealed  by  implication.  It  seems  to  us  quite  clear  that  the  intent  of 
the  legislature  to  amend,  and  re-enact  as  amended,  section  16,  Laws 
1856,  is  so  apparent  from  the  statute  itself  that  the  act  of  1883 
must  be  regarded  as  an  enactment  or  re-^iactment  of  a  law  contain- 
ing the  provisions  included  therein,  and  that,  even  if  the  statute 
which  It  purported  to  amend  would  otiierwise  be  re^rded  as  re* 
pealed  by  implication,  yet  the  Intent  to  re-enact  such  a  law  was  man- 
ifest, and  should  be  given  effect  The  statute  of  1883,  as  it  now 
stands,  contains  every  provision  which  the  legislature  sought  to  es- 
tablisli,  and  the  only  claimed  defect  is  that  it  referred  to  a  statute 
that  may  have  been  repealed  by  implication.  Whether  such  statute 
was  thus  repealed,  or  whether  it  was  not,  in  no  way  affects  or 
changes  the  clear  intent  of  the  legialature,  as  manifested  by  the  act 
itself.  In  Van  aief  v.  Van  Vechten,  55  Hun,  467,  8  N.  T.  Supp.  760, 
it  was  held  that  the  legislature,  by  amendment,  might  revive  a  re- 
pealed  statute.  That  case  was  subsequently  taken  to  the  court  of 
appeals,  but  the  question  whether  an  act  which  purported  to  amend 
an  act  that  had  already  been  repealed  has  the  effect  of  an  ori^al 
enactment  was  not  decided.    130  N.  Y.  571,  29  N.  E,  1017. 

These  considerations  have  led  us  to  the  conclusion  that  the  stat- 
ute of  1883  was  valid,  and  that,  as  the  city  of  Watertown,  whose 
board  of  education  choose  clerks  to  perform  the  duty  of  supervision 
of  the  common  schools  of  the  city  under  the  direction  of  its  board 
of  education,  was  joined  with  other  towns  of  the  county  In  tiie  as- 
sembly district  wliich  is  composed  of  the  county  of  Jefiferaon,  the 
board  of  supervisors  of  that  county  had  power,  by  virtue  of  that 
statute,  to  divide  the  county,  exclusive  of  the  city  of  Watertown, 
into  such  schod  commissioners'  districts  as  they  deemed  advisable, 
so  long  as  they  divided  no  town  in  forming  such  districts,  and  hence 
that  the  board  of  canvassers  of  the  county  was  justified  in  canvass- 
ing the  votes  of  the  third  school  commissioners*  ustrict,  as  it  was  es- 
tablished by  the  action  of  the  board  of  supervisors  in  1^,  and  the 
special  term  erred  In  granting  the  order  appealed  from.  This  con- 
clusion renders  it  unnecessary  to  examine  the  other  questions  pre- 
sented by  the  appellant  on  the  argument,  as  the  order  must  be  re- 
versed on  the  ground  already  stated. 

Order  reverwjd,  with  costs,  and  motion  for  peremptwy  writ  of 
mandamus  denied,  withont  costs.   AU  ctmcnr. 
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(Saprane  Conrt,  General  Term.  Fourth  Department  Uay  18. 1894.) 

L  Action  oh  JuDeMEHT— Pi^badihs — Atbbhbmt  op  Fbato. 

Where  the  complaint  alleges  that  the  Judgment  sued  on  was  "for  dam- 
ages sustained  by  plaintiff  by  reason  of  the  fraud  and  deceit  of  defend- 
ant alleged  in  the  complaint,"  such  allegation  Is  not  absolute,  but  la  lim- 
ited to  the  fraud  and  deceit  alleged  In  the  complaint  in  the  former  action. 

8.  Deceit — Plbadino. 

A  complaint  which  alleges  that  defendants  induced  plaintiff  to  sell 
them  goods  by  falsely  representing  that  they  needed  the  goods  In  th^ 
Imsinesa,  and  that  defaiduitB  were  InstHTent,  and  frnudulently  concealed 
that  fiict  from  plaintlfF,  does  not  state  a  cause  of  action  for  fiUse  repre- 
sentatlona,  as  it  does  not  state  that  defendants  knew  snch  represraita- 
Hons  to  be  folse. 

8.  Same— Purchase  op  Goods  by  Insolvemt. 

Where  a  complaint  In  an  action  for  goods  sold  alleges  that  defendants, 
by  deceit,  Induced  plaintiff  to  sell  the  goods,  that  they  were  InsolTMit 
at  the  time,  and  did  not  Intoid  to  pay  tar  the  goods,  It  states  tlie  cause 
(tf  action  for  fraod. 

Appeal  from  circuit  court,  Herkimer  county. 
Action  by  William  H.  Thomas  against  De  Forest  Snyder.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 
Argued  before  HARDIN,  P.  J.,  and  MABTIN  and  MEBWIN,  JJ. 

Charles  A.  Fuller,  for  appellant. 
Eugene  E.  fihddon,  for  respondent 

MABTIN,  J.  This  action  was  upon  a  judgment  in  an  action 
brought  in  this  court  by  the  plaintiff  against  the  defendant,  and 
entered  in  Herkimer  county  February  21,  1876,  for  1245.65  dam- 
ages and  c(wtB.  The  complaint  herein  alleged  the  recovery  of  such 
judgment,  and  set  out  the  pleadings  and  judgment  in  th^  former 
action.  It  was  then  alleged  that  the  action  was'  tried  at  a  circuit 
held  in  Herkimer  county  by  a  jury  which  rendered  a  verdict  "for 
damages  sustained  by  the  plaintiff  by  reason  of  the  fraud  and  de- 
ceit of  the  defendant,  alleged  in  the  complaint,  in  the  sum  of  one 
hundred  sixty-one  dollars  and  sixty-two  centa.^  It  was  also  al- 
leged that  judgment  was  entered  upon  such  verdict  for  the  amount 
named;  that  no  part  thereof  had  been  paid;  that  it  had  not  been 
in  any  manner  discharged,  but  was  a  valid  and  subsisting  judgment 
against  the  defendant  The  defendant  alleged  in  his  answer  l^at 
there  was  no  order  of  arrest  served  or  grant^  In  tbe  former  action; 
then  set  up  a  discharge  in  bankruptcy,  and  alleged  that  the  cause 
of  action  upon  which  the  former  action  tvas  brought  was  upon  a 
contract  for  the  purchase  of  goods,  and  that  there  was  no  fraud 
in  the  transaction  on  the  part  of  the  defendant,  nor  on  the  part 
of  any  one  to  his  knowledge;  that  the  judgment  and  cause  of  action 
upon  which  it  was  founded  were  provable  against  the  bankrupt's 
estate,  and  barred  and  dischai^ed  by  such  discharge  in  bankruptcy; 
and  that  he  had  never  done  any  act  to  restore  the  same  to  a  valid 
indebtedness.  The  defendant  also  set  up  the  statute  of  limitations, 
and  demanded  judgment  that  the  complaint  be  dismimed. 
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The  qnestion  invoLred  oq  this  appeal  ia  whether  the  judgment 
apon  which  this  action  was  based  was  discharged  by  the  defendants 
^charge  In  banlcraptf^.  It  seems  to  be  admitted  that  it  was  so 
discharged,  unless  the  debt  was  one  which  fell  within  the  proTisions 
of  section  5117,  Ber.  St  U.  S.,  which  provides:  *^o  debt  created 
by  the  fraud  •  *  •  of  the  bankrupt  •  •  •  shall  be  dis- 
charged by  proceedings  in  bankruptcy."  The  plaintiff  contends 
that  the  action  was  for  fraud,  and  hence  within  the  provisions  of 
section  5117 ;  while  the  defendant  claims  that  the  action  was  upon 
contract,  and  not  within  its  provisions.  The  plaintiff  insists  tiiat 
the  fact  that  his  judgment  was  for  the  fraud  of  the  defendant  in 
creating  the  debt  for  which  it  was  rendered  is  conclusively  estab- 
lished by  the  pleadings  in  this  action,  and  that  the  judgment  ndl 
in  the  former  action  also  establishes  that  fact.  The  first  proposi- 
tion is  based  upon  the  allegation  in  the  plaintiffs  complaint  that 
the  former  judgment  was  entered  upon  a  verdict  "for  damages  sus- 
tained by  plaintiff  by  reason  of  the  fraud  and  deceit  of  defendant 
alleged  in  the  complaint,"  which  it  is  claimed  is  not  denied  by  the 
defendant's  answer,  and  hence  must  be  regarded  as  admitted.  We 
find  in  the  d^^kdan^  answer  no  deidal  of  this  allegation.  It  does, 
however,  contain  an  allegation  "that  the  cause  of  action  soed  oa 
in  1875  was  a  contract  for  the  purchase  of  goods,  and  there  was  no 
fraud  in  the  transaction  on  the  part  of  this  defendant"  Thus,  at 
the  outset,  we  are  presented  with  the  questions:  Piret,  whether  the 
allegation  of  the  complaint  in  this  action,  if  admitted,  was  sufBcirat 
to  justify  the  court  in  rendering  the  judgment  appealed  from;  and, 
second,  if  saflicient,  did  the  answer  so  far  controvert  that  allega- 
tion as  not  to  require  it  to  be  taken  as  tme? 

As  to  the  first  question,  it  will  be  seen  by  an  examination  of  the 
complaint  herdn  that  the  allegation  was  not  an  absolute  one  that 
the  verdict  npon  which  the  judgment  was  entered  was  for  damages 
sustained  by  reason  of  the  frand  and  deceit  of  the  defendant,  bnt 
it  was  qualified  and  limited  to  the  fraud  and  deceit  alleged  in  the 
complaint  in  the  first  action.  So  that,  if  no  fraud  or  deceit  was 
alleged  in  that  complaint,  then  there  is  no  allegation  of  fraud  or 
deceit  in  the  comphiint  in  this  action;  and  hence,  if  It  were  con- 
ceded that  this  allegation  was  not  controverted  by  the  answer,  it 
would  not  operate  as  an  admission  by  the  defendant  that  the  former 
judgment  was  based  upon  frand,  unless  such  in  fact  was  the  grava- 
men of  that  action,  and  it  becomes  unnecessary  to  determine  whether 
this  alle^tion  of  the  complaint  was  controverted  by  the  defend- 
ant's answer.  As  the  character  of  that  action  is  to  be  determined 
by  the  complaint  tiierein,  especially  as  there  was  no  other  proof 
on  the  subject  (Welsh  v.  Darragh,  52  N.  T.  590;  Untermyer  v.  Bein- 
hauer,  105  N.  T.  521,  524,  11  N.  E.  847;  Cassidy  v.  McFarland,  139 
N.  Y.  201,  205,  34  N.  E.  893),  the  real  question  is  whether  that  com- 
plaint was  upon  contract  or  whether  it  was  for  fraud.  It  was  alleged 
therein  that  on  May  17, 1872,  the  defradants  were  ot^Mutners;  that 
they,  with  intent  to  defraud  the  plaintifl,  and  deprive  him  of  his 
property,  falsely  represented  that  liiey  were  In  need  of  a  quantity 
of  tallow  for  immediate  use  in  their  soap  factory,  and  requested  the 
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plaintiff  to  send  a  quantity,  and  promised  to  pay  therefor  8|  cents 
per  poand  on  delivery;  that,  in  pursuance  of  such  request,  the  plain- 
tiff sent  1,483  pounds  of  tallow;  that  the  defendants  were  insolvent, 
and  fraadulently  conc^ed  their  insolvency  from  the  plaintiff,  had 
about  ceased  manizfactaring  soap,  did  not  require  such  tallow  in 
their  business,  and  falsely  made  such  statement  to  induce  the  plain- 
tiff to  think  they  were  in  good  circumstances,  solvent,  and  carry- 
ing on  a  good  business;  that  the  defendants  deceived  the  plaintiff, 
and  did  not  intend  to  pay  for  said  tallow  when  they  ordered  it;  that 
they  converted  it  to  their  own  use,  and  sold  it  aa  soon  as  they 
acquired  possession  thereof;  that  they  concealed  the  sale  from  the 
plaintiff,  to  deprive  him  of  his  property;  that  the  plaintiff  believed 
the  defendants'  representation  that  they  needed  the  tallow  for  im- 
mediate use  and  would  not  have  otherwise  sold  the  defendants  such 
property,  or  intrusted  them  with  the  possession  of  It;  that  the 
plaintiff  believed  the  defendants'  representation  that  they  were 
carrying  on  their  business,  and  continuing  the  manufacture  of  soap, 
and  would  not  hare  sold  it  to  them,  or  intrusted  them  with  the 
possession  of  it,  if  he  had  not  been  deceived  by  such  false  repre- 
sentation ;  that  the  tallow  was  of  the  value  of  ¥129.77 ;  that  the  de- 
fendants have  not  paid  for  it,  or  sjxy  part  thereof;  that  the  plain- 
tiff, by  reason  of  such  fraud,  deceit  and  conversion,  has  suffered 
daina^  to  ike  amount  of  |1^.7T,  with  Interest  from  May  17, 1872, 
and  demanded  judgment  for  that  amount,  besides  costs.  The  only 
false  representaticm  alleged  to  have  been  made  by  the  defendants 
was  that  they  were  in  need  of  a  quantity  of  tallow  for  immediate 
use  in  their  soap  factory.  The  plaintiff  then  alleged  that  the  de- 
fendants did  not  require  such  tallow  in  their  business;  that  he 
was  deceived  by  such  representation,  and  delivered  the  property 
relying  thereon.  These  allegations  were  not,  we  think,  sufficient 
to  constitute  a  cause  of  action  for  fraud,  based  upon  the  ground  of 
such  representation.  It  wiU  be  observed  that,  while  the  ^daintiff 
has  alleged  that  the  defendants  represented  that  they  were  in  need 
of  a  quantity  of  tallow  for  immediate  use  in  their  soap  factory,  and 
that  they  did  not  require  it  for  that  purpose,  there  is  nothing  what- 
■ever  in  the  complaint  to  show  that  the  d^endants,  at  the  time  they 
made  such  representation,  either  knew  or  believed  it  to  be  false. 
Notwithstanding  all  that  appears  in  the  complaint,  the  defendants 
may  have  supposed,  and  in  good  faith  believed,  that  they  needed 
such  tal^w  for  Immediate  use,  and  may  hare  intended  at  that  time 
to  use  it  in  their  soap  factory.  If  such  was  the  case,  then  deariy 
the  defendants  were  not  liable  for  fraud  in  making  the  representa- 
tion alleged.  The  rule  applicable  to  this  class  of  casM  is  clearly  and 
distinctly  stated  by  Andrews,  J.,  in  Brackett  v.  Grlswold,  112  N.  Y. 
454,  4G7,  20  N.  E.  376.  where  he  says: 

"There  Is  no  doubt  or  question  as  to  wbat  elements  are  requisite  to  Bustatu 
an  action  for  false  pretenses.  The  essential  constituents  of  such  an  action 
hare  been  underatood  from  the  time  such  actions  were  first  maintained.  They 
were  tersely  stated  by  Ohnrcb,  O.  X,  hi  Arthur  t.  Oris  wold,  55  N.  T.  400,  vis.: 
'RepresentatloD,  falsity,  scienter,  deception,  and  Injury,*  There  must  bar* 
been  a  false  reprraentatlon,  known  to  be  such,  made  by  the  defendant,  cal- 
■cnlated  and  intended  to  influence  the  plaintiff,  and  which  came  to  bis  knowl- 
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wlge,  and  In  reliance  upon  which  he,  in  good  faith,  parted  with  in-operty,  or 
Incurred  the  obllsution  which  occasioned  the  injury  of  which  he  complains. 
All  these  circumstances  must  be  found  to  exist,  and  the  abs^ice  of  any 
one  of  them  is  fatal  to  a  recovery." 

See,  also,  Coffin  v.  Hollister,  124  N.  T.  644,  26  N.  E.  812. 

We  think  in  this  case  there  was  an  absence  of  scienter,  and  that 
the  complaint  failed  to  state  a  cause  <rf  action  for  fraud  in  making 
such  representation. 

The  only  remaining  theory  upon  which  it  can  be  claimed  that  a 
cause  of  action  for  ^ud  was  alleged  in  the  complaint  in  the  first 
action  is  that  it  set  up  a  cause  of  action  for  purchasing  property 
with  a  fraudulent  intent  not  to  pay  for  the  same.  In  addition  to 
the  allegations  as  to  the  representation  made  by  the  defendants, 
and  its  falsity,  it  was  alleged  "that  defendants  deceired  plaintiff, 
and  did  not  intend  to  pay  for  said  tallow  when  they  ordered  the 
same;"  that  when  the  property  was  purcliased  the  defendants  were 
inBolvent,  and  frandulently  concealed  their  insolTency  from  the 
plaintiff;  and  that  they  subsequently  sold  the  tallow,  and  concealed 
such  sale  from  the  plaintiff,  to  derive  him  of  his  pvopertj.  If  a 
purchaser  who  is  insolvent,  concealing  his  Insolvency  from  the  ven- 
dor, obtains  goods  from  him  without  intending  to  pay  for  them,  it 
is  a  fraud  upon  the  vendor,  and  the  property  in  the  goods  will  not 
be  changed.  Durell  v.  Haley,  1  Paige,  492;  Gary  v.  Hotailing.  1 
Hill,  ail;  Ash  v.  Putnam,  Id.  302;  De  Voe  v.  Brandt,  53  N.  Y.  4ii2; 
Wright  V.  Brown,  67  N.  Y.  1;  Morris  v.  Talcott,  96  N.  Y.  107.  In 
Hotchkins  v.  Bank,  127  N.  Y.  329,  27  N.  E.  1050,  it  was  held  that 
if  a  purchaser,  who  was  insolvent,  conceals  that  fact  from  the  vendor 
for  the  purpose  of  defrauding  him,  and  thus  obtains  goods  on  credit 
without  intending  to  pay  for  them,  the  title  of  the  property  is  not 
changed,  and  it  may  be  reclaimed  by  the  vendor.  While  the  ques- 
tion whether  the  former  action  was  for  a  debt  created  by  the  fraud 
of  the  defendant  may  not,  perhaps,  be  wholly  free  from  doubt,  still, 
we  are  of  the  opinion  that  such  was  the  nature  of  the  action,  that 
the  debt  for  which  such  judgment  was  rendered  was  not  discharged 
by  the  defendant's  proceedings  in  bankruptcy,  and  that  the  judg- 
ment upon  which  this  action  was  brought  was  not  dischai^ed 
thereby.  In  re  Patterson,  2  Ben.  155,  Fed.  Gas.  No.  10,817. 

The  appellant  claims  that  the  judgment  roll  in  the  first  action 
shows  that  no  witnesses  were  sworn  upon  the  trial,  and  that  the 
court  ordered  judgment  upou  the  admission  of  indebtedness  con- 
tained in  the  defendants'  answer.  This  claim  is  not  sustained  by 
the  facts  before  us.  The  judgment  roll  does  not  show  that  no 
witnesses  were  sworn  and  examined.  It  contains  nothing  to  show 
whether  they  were  or  were  not.  The  only  pretense  for  this  claim 
rests  in  the  fact  that  the  clerk's  minutes,  as  printed  in  the  appeal 
book,  do  not  contain  the  names  of  witnesses  sworn  upon  the  trial. 
This  flails  far  short  of  showing  that  no  witnesses  were  sworn,  espe- 
cially when  we  consider  the  fact  that  the  names  of  the  jumrfi 
before  whom  the  action  was  tried  were  also  omitted.  Section  2(i4 
of  the  Gode  of  Procedure  made  it  the  dtity  of  the  clerk  to  enter  in 
his  minutes  the  names  of  the  jurors  as  well  as  witnesses,  and  the 
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fact  that  both  were  omitted  renders  the  omission  of  the  names  uf 
the  witnesses  slight,  if  any,  evidence  that  no  witnesses  >vei»"^ 
called  and  testified  to  the  facts  necessary  to  uphold  the  plaintiff's, 
judgment.  This  was  certainly  insufficient  to  overcome  the  pre- 
sumption that  a  court  of  superior  jurisdiction  has  acted  In  accord- 
ance with  the  forma  of  law  and  rules  of  practice  governing  it,  and 
not  untn  every  prerequisite  prescribed  by  law  had  been  complied 
with,  unlesa  the  contrary  appears  on  the  face  of  the  record.  Al- 
dridge  v.  Walker,  73  Hun,  281,  26  N.  Y.  Supp.  296,  and  cases  cited 
in  opinion.  These  considerations  lead  to  an  affirmance  of  the  judg- 
ment Judgment  affirmed,  with  costs.  All  concur. 


CSupreme  Gonrt,  Gmeral  Term,  Fourtli  Department.   Hajr  18,  18M.) 

1.  Nbw  Trial— iHsmmorBNCT  or  Etidknce— Prrsuhftiok. 

An  order  lettliig  aside  a  verdict  and  granting  a  new  trial  on  condltlcm 
that  tbe  moTing  party  pay  costs  will  be  presomed  to  have  beai  made  on 
the  ground  Hiat  the  verdict  was  not  nipported  hy  tine  evidence. 
S.  8A.HB — PowKB  OP  Trial  JmoR. 

Trial  Judge  has  power  to  set  aside  a  rerdlct  and  grant  a  new  trial  oa 
the  ground  that  the  vtfdlct  Is  against  the  weight  of  the  evidence,  and 
bis  action  will  not  be  Interfered  with  In  the  absence  of  any  abuse  of 
discretion. 

Appeal  from  Bpedal  tem^  Broome  ooontT. 

Action  by  John  B.  Toang  and  George  W.  Newman  against  Win- 
field  S.  Stone,  as  sheriff  of  Broome  county.  From  an  order  setting 
aside  a  verdict  in  favor  of  defendant,  and  granting  a  new  trial  on 
payment  of  costs  of  the  action  after  notice  of  tri^,  defendant  ap- 
peala  Modified. 

Argued  before  BABDIN,  P.  J.,  and  MABTIK  and  MXBWIN,  JJ. 

George  ¥.  Lyon,  for  appellant 

T.  B.  &  L.  H.  Merchant,  fbr  respondents. 

MABTIN,  J.  An  examination  of  the  order  appealed  from  ren- 
ders it  quite  manifest  that  the  verdict  was  set  aside  and  a  new 
trial  granted  upon  the  ground  that  the  verdict  of  the  jury  was 
against  the  weight  of  evidence,  as  it  was  granted  upon  the  condi- 
tion that  the  respondents  should  pay  the  coats  of  the  trial.  On  a 
motion  for  a  new  trial  upon  exceptions  and  the  insufficiency  of  the 
evidence,  an  order  granting  it  upon  condition  of  payment  of  C08t» 
will  be  presumed  to  have  been  made  on  the  latter  ground.  Hen- 
derson V.  Henderson,  2  Abb.  N.  C.  102.  We  think  the  same  pre- 
sumption exists  in  this  case. 

In  McKeever  v.  Weyer,  11  N.  T.  Wldy.  Dig.  258,  it  was  said: 

"The  granting  or  refuaing  a  new  trial  on  the  minutes  la  lorjcely  a  matter 
resting  in  the  discretion  of  the  judge  who  presides  at  the  trial  Such  an  ord«- 
is  appealable.  Code  Clr.  Froc  S  1342.  But  on  rerlew  the  appellate  court 
would  not  be  Justified  in  reversing  the  action  of  an  inferior  court,  unless  It 
appeared  tiiat  the  discretion  Tested  In  the  latter  court  had  been  abused." 
v.28N.Y.s.no.9— o6 
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In  Oberlie  t.  Bailroad  Co.,  6  N.  Y.  Bt.  Rep.  771,  it  was  held  that 
the  qneBtion  whether  a  verdict  ought  to  be  set  aside  as  against  the 
weight  of  evidence  is  one  not  governed  by  any  well-defined  roles, 
but  depends  in  a  great  d^ree  upon  the  peculiar  drcamstances  of 

each  case. 

In  Bannon  t.  McOrane,  46  "N.  Y.  Super.  Ot  617,  Judge  Freedmun 

said: 

"It  Is  at  all  times  a  grave  question  for  an  appellate  court  to  reverse,  on  the 
ground  of  error,  an  order  made  by  the  trial  judge  setting  aside  the  vo^ct  as 
Against  the  weight  of  evidence.  Motions  to  set  aside  verdicts  as  against  tho 
weight  of  evidence  are  not  governed  by  any  well-deQned  rules,  but  depend  in 
a  great  degree  upon  the  peculiar  circumstances  of  each  case.  TTiey  are  ad- 
dressed to  the  sound  discretion  of  the  court;  and  whether  they  should  be 
grnnted  or  refused  involves  the  Inquiry,  In  each  partlcidar  case,  whether  sub- 
stantial Justice  has  been  done,  the  court  having  In  view  tiie  attainment  of  that 
end." 

In  Macy  v.  Wheeler,  30  N.  Y.  231,  it  was  held  that  the  supreme 
couii;  has  the  undoubted  power  and  right  to  examine  the  evidence 
at  la^,  and  upon  the  whole  case,  including  the  law  and  the  fact^  to 
set  aside  a  verdict,  and  grant  a  new  trial;  that  that  court  can, 
from  the  evidence,  reach  different  conclusions  of  fact  from  those 
found  by  the  jury;  and  that  in  reviewing  trials  it  has  power  to 
pass  upon  qaestions  of  fact  as  well  as  law. 

In  Barrett  v.  Bailroad  Co.,  45  N.  Y.  628,  632,  Allen,  J.,  said: 

"Motions  to  set  aside  valets  as  contrary  to  evidence.  tM  well  as  mottom  for 

a  new  trial  upon  the  ground  of  newly-discovered  evidence,  are  not  gov&cneA 
by  any  well-defined  rules,  but  depeud  in  a  great  degree  upon  the  peculiar  cir- 
cumstances of  each  case.  They  are  addressed  to  the  sound  discretion  of  the 
court;  and  whether  they  should  be  granted  or  refused  involves  the  inquiry 
whether  substantial  justice  has  been  done,  the  court  having  in  view  solely  the 
attainment  of  ^at  end.  The  ezmise  of  this  dlscretlw  Is  not  reviewable  on 
etror." 

In  Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y.  606,  It  was  held 

that,  where  the  verdict  was  perverse,  or  contrary  to  the  law  and 
the  evidence,  the  supreme  court  had  ample  power  to  grant  new  trials 
in  the  exercise  of  its  discretion. 

In  Honghkirk  v.  Canal  Co.,  92  N.  Y.  219,  where  the  general  term 
had  declined  to  set  aside  a  verdict  as  excessive,  assigning  as  a 
reason  that  the  doctrine  of  the  opinions  of  the  court  of  appeals  left 
it  impossible  In  any  instance  to  say  that  damage  were  excessive, 
the  court  held  that  the  supreme  court  pofflessed  the  power  to  grant 
a  new  trial  for  excessive  damages,  even  in  an  action  for  injuries 
resulting  in  Ihe  death  of  a  person  occasioned  by  the  defendant's 
negligence. 

Assuming,  as  we  think  we  should,  that  the  motion  in  this  case 
was  granted  upon  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence,  and  applying  the  doctrine  of  the  cases  cited, 
we  are  unable  to  say  that  there  has  been  any  abuse  of  that  sound 
discretion  within  which  the  trial  court  has  a  right  to  grant  or  refuse 
a  new  trial  in  such  a  case,  but,  on  the  contrary,  are  of  the  opinion 
that  the  trial  court  was  justified  in  granting  the  order  appealed 
from.    We  think  a  trial  judge  is  invested  with  power  to  set  aside 
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a  verdict,  and  grant  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  or  because  the  damages  are  ex- 
cessive or  insufficient,  or  when,  for  any  other  reason,  substantial 
justice  would  be  promoted  thereby.  This  power  we  thhik  an  impor* 
tant  one,  and  one  that  ought  perhaps  to  be  more  often  exercised  by 
trial  courts  for  the  proper  protection  of  the  rights  and  interests  of 
litigants. 

The  appellant  contends  that,  even  if  a  new  trial  was  properly 
granted,  the  order  should  be  modified  so  as  to  provide  for  the  pay- 
ment by  the  respondents  of  aU.  coats  of  the  action  after  notice  of 
trial,  to  'be  paid  within  a  fixed  time  after  the  service  of  a  copy  of 
such  order  with  notice  of  entry.    The  order  is: 

"That  the  verdict  herein  be  set  aside,  and  a  new  trial  In  tlilB  action  be,  and 
the  same  hereby  Is,  granted  on  payment  by  plaintiffs  of  all  costs  of  the  ac- 
tion, after  notice  of  trial,  to  be  taxed  within  thirty  days  from  the  service  of  a 
copy  hereof,  and  notice  of  the  granting  and  entry  hereof." 

It  is  manifest  from  a  reading  of  this  order  that  the  trial  court 
intended  to  set  aside  the  verdict,  and  grant  a  new  trial,  only  upon 
the  condition  that  the  plaintifFs  should  pay  the  costs  referred  to  in 
the  order.  The  order,  however,  failed  to  provide  that,  in  the  event 
^>t  the  plaintiffs  not  paying  such  costs,  the  motion  to  set  aside  the 
verdict  and  for  a  new  trial  should  be  denied.  Perhaps  this  was 
unnecessary,  and  yet  we  think  the  order  should  contain  such  a  pro- 
vision, as,  In  the  absence  of  it,  the  plaintiffs  may  be  led  to  suppose 
that  tiiey  need  not  pay  the  costs,  and  omit  to  do  so,  tliereby  sus* 
pending  the  action,  or  compelling  the  defendant  to  take  proceedings 
to  collect  them.  Therefore  we  think  it  would  be  better  that  the 
order  should  be  amended  so  as  to  provide  that  the  verdict  be  set 
aside,  and  a  new  trial  granted,  upon  the  condition  that  the  plaintiffs 
pay  the  defendant  all  the  costs  of  the  action  after  notice  of  trial, 
within  20  days  after  the  same  shall  have  been  adjusted  and  notice 
thereof  served  upon  them,  and  with  the  further  provision  that,  if 
such  costs  ai«  not  so  paid,  the  motion  should  be  denied,  with  costs. 

Ofder  modified  so  as  to  read  as  follows:  'K)rdered,  that  the  verdict 
herein  be  set  aside,  and  a  new  trial  granted,  on  condition  that  the 
plaintiffs  pay  to  the  defendant  all  costs  of  the  action  after  notice  of 
trial,  within  twenty  days  after  the  costs  shall  have  been  adjusted 
by  the  clerk  of  Broome  county,  and  notice  thereof  served  upon  the 
I^aintiffs.  If  such  costs  shall  not  be  paid  by  the  plaintiffs  as  here- 
in provided,  the  motion  to  set  aside  the  verdict  and  for  a  new  trial 
is  denied,  with  costs," — and,  as  modified,  the  order  appealed  from 
is  affirmed,  with  costs  to  the  respondent.    All  concur. 


(Sapreme  Court,  General  Term,  Fourth  Departmoit.   May  18, 18D4.) 

Master  axd  Sbrvant— Sate  Placb  for  Servant  to  Work. 

The  snpetintendent  of  repairs  of  defmdant  railroad  company  directed 
the  toTwaan  of  tlie  carpenter  shop  to  constroct  scailoldlnf;  for  an  employe 
to  work  on,  but  he  gave  no  instmetiDns  as  to  the  materials  or  method  of 
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construction.    The  carpenter  was  wlthoat  experience  in  constructing;  sodt 

Bcaffoldiug.  imd,  owintf  to  the  quality  ol  the  materials  nseclf  the  scaf- 
folding was  not  of  sufficient  strength,  and  the  employe  was  injured  by 
Its  fall.  Bdd,  that  defendant  was  liable  for  such  Injuries,  as  a  master's 
duty  to  fuml^  a  snfe  place  for  his  servant  to  work  cannot  be  dd^;ated 
to  another  servant,  so  as  to  rrileve  the  mastw^  fn»n  Uabill^. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Christina  Kulm,  as  administratrix,  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  CJompany.  The  complaint 
was  dismissed,  and  plaintiff  appeals.  Reversed. 

Argued  b^ore  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ, 

Charles  H.  Searle,  for  appellant. 
William  Keman,  for  respondent 

MARTIN,  J.  On  the  trial  of  this  action  the  plaintiff  was  non- 
suited. The  action  was  to  recover  damages  sustained  by  the  plain- 
tiff by  reason  of  the  death  of  her  intestate,  which  was  alleged 
to  have  been  caused  by  the  defendant's  n^igence.  The  intestate, 
at  the  time  of  his  injury,  was  at  work  upon  a  scaffold  which  had 
been  erected  by  the  defendant  for  the  purpose  of  reslating  the  roof 
lipon  its  engine  house  in  the  dty  of  Utica.  The  work  of  reslatini; 
was  commenced  about  the  Ist  of  September,  1891.  Two  of  the  de- 
fendant's employes.  Cole  and  Warner,  who  had  had  some  experience 
as  slaters,  were  directed  to  do  the  work.  The  d^endant^s  superiii- 
rendent  of  repairs  directed  the  foreman  of  the  defendant's  carpen- 
ter shop  to  construct  "some  horses  that  would  be  sufftcient  for  men 
to  work  on  and  slate,  the  roof,"  without  giving  any  directions  or  to- 
formation  whatever  as  to  the  material  to  be  used,  the  nmnber  of  men 
that  were  to  work  upon  the  scaffold,  or  whether  the  old  slate  was 
to  be  used.  The  carpenter  had  had  no  experience  in  making  horbes 
or  scaffolds  for  the  purpose  for  which  this  was  to  be  used.  The 
scaffold,  as  constructed,  was  16  feet  above  the  ground,  about  26 
feet  in  length,  and  was  supported  by  three  horses, — one  at  each  end 
and  one  at  the  center.  The  horses  upon  which  the  floor  of  the  scaf- 
fold was  placed  were  constructed  by  taking  four  hemlock  boards  1 
inch  in  thickness,  6  inches  in  width,  aad  16  feet  in  length,  and  nail- 
ing them  to  a  headpiece  or  ledger,  which  was  about  4  feet  long. 
Then  strips  of  the  same  materia!^  4  inches  in  width  and  1  inch  in 
thickness,  were  used  for  stays  ronning  crosswise  inside  of  the  lega^ 
and  5-inch  boards  of  the  same  kind  were  nailed  on  laterally,  as 
braces  or  cleats.  There  were  six  rows  of  cleats  on  the  horses  first 
constructed,  and  upon  the  others  there  were  but  four.  The  ma- 
terial of  which  they  were  constructed  was  not  tested  to  ascertain 
whether  it  was  defective  or  otherwise.  They  were  set  up  next  to 
the  building,  and  planks  about  12  inches  in  width  placed  on  top  of 
them,  two  being  placed  side  by  side  trcm.  the  center  horse  each 
way  to  the  other.  At  first,  braces  ran  up  from  near  tiie  foot  of  the 
horses  to  the  middle  of  the  plank  which  formed  the  €oor,  but  the 
passing  of  engines  required  these  to  be  taken  off  from  time  to  time, 
and  after  a  few  days  they  were  not  pot  on  again.  One  of  tiie  horses 
was  broken  by  an  engine  before  the  time  ctf  the  accident,  and  the 
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carpenter  then  erected  a  staging  on  one  ride  of  a  box  car  to  take  its 
place.  The  plaintiff's  intestate  was  a  common  laborer  in  the  em- 
ploy of  the  defendant,  doing  snch  work  aroand  its  shops  and  else- 
where as  he  was  directed.  The  defendant's  superintendent  of  re- 
pairs directed  the  -  intestate  to  go  to  work  upon  this  platform  or 
scaffold,  assisting  the  men  who  were  reslating  this  roof.  On  Bep- 
t^ber  16, 1891,  which  was  the  day  of  the  accident,  the  scaffold  had 
been  mored,  the  old  slate  removed  from  a  portion  ot  the  roof,  a  part 
of  whidi  was  left  upon  the  roof,  and  the  remainder  placed  upon  the 
scaffold.  At  the  time  of  the  accident  the  decedent  was  engaged  in 
laying  felt  on  the  roof  where  the  slate  were  to  be  placed.  While 
thus  engaged  the  scaffold  gave  away,  precipitating,  the  decedent  to 
the  groond,  where  he  struck  his  back  on  one  of  the  rails  in  the 
defendant's  road,  and  receired  Injuries  from  which  he  died  Novem- 
ber 3,  1892.  None  of  the  persons  engaged  in  constructing  this 
scaffold  had  had  any  experience  in  btdlding  scaffolds  of  that  kind, 
and  none  of  them  had  seen  scaffolds,  for  any  purpose,  of  the  height 
of  this,  built  in  the  manner  this  was  constructed.  It  was  found 
after  the  accident  that  the  horses  were  badly  broken,  were  torn 
apart,  were  in  pieces,  and  the  lumber  of  which  they  were  constructed 
was  season-cracked,  shaky,  and  cross-grained. 

It  was  proved  that  hemlock  boards  were  not  a  proper  or  substan- 
tial material  of  which  to  construct  the  uprights  or  legs  for  such 
horses  or  scaffold;  that  hemlock  lumber  is  usually  of  loose  fiber, 
brittle,  and  cross-grained;  that  such  boards  do  not  hold  nails  well; 
that  they  split  and  are  weakened  by  nailing  on  braces;  and  that, 
where  hemlock  is  nsed  as  supports  for  scaffolds,  two  by  fours  or 
three  by  fours  are  ordinarily  used.  The  evidence  was  suflScient  to 
have  justified  the  jury  in  finding  that  the  scaffold  was  used  in  the 
manner  contemplated  when  it  was  constructed;  that  the  use  was 
reasonable,  if  the  scaffold  had  been  properly  constructed;  and 
that  the  defendant's  superintendent  knew  of  the  manner  in  which 
it  was  used,  and  how  it  was  constructed,  before  he  sent  the  plaintiff's 
intestate  to  work  upon  it.  The  evidence  also  tended  to  show  that 
the  accident  was  occasioned  by  the  giving  away  of  one  or  more  of 
the  horses  upon  which  the  planks  for  the  platform  were  placed,  and 
that  after  the  accident  the  condition  of  these  horses  was  such  as 
to  indicate  quite  plainly  that  such  was  the  cause  of  the  accident. 
We  think  it  is  quite  manifest  from  the  evidence  that  the  jury  would 
have  been  warranted  in  finding  that  the  fall  of  the  scaffold,  and  con- 
sequent injury  of  the  plaintiff's  intestate,  were  due  to  the  structural 
weakness  of  the  scaffold,  which  originated  from  the  use  of  insuftt- 
cient  and  improper  materials,  and  from  being  constructed  in  an 
unsubstantial  and  improper  manner.  A  master  owes  to  his  servant 
the  duly  of  furnishing  adequate  and  suitable  tools  and  implem^ts 
for  his  use,  a  safe  and  proper  place  in  which  to  prosecute  his  work, 
and,  when  they  are  needed,  the  employment  of  skillful  and  compe- 
tent workmen  to  direct  his  labor,  and  assist  in  the  performance  of 
his  work.  No  one  of  these  duties  can  be  delegated  by  the  master 
to  a  servant,  of  any  grade,  so  as  to  exonerate  the  master  from  re* 
spons^'bility  to  anotJier  servant  who  has  been  injured  by  its  nonper* 
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formance.  The  role  that  the  servant  takes  the  risk  of  the  aeirice 
presupposea  that  the  master  has  performed  the  duties  of  care  and 
TigUance  which  the  law  casts  upon  him.  It  only  excuses  where  in- 
jury results  to  the  servant  from  a  hazard  incident  to  the  nature 
of  the  employment,  and  not  from  a  cause  which  the  exercise  of 
proper  care  and  prudence  on  the  part  of  the  master  would  have 
foreseen  and  guarded  against  Pantzar  v.  Mining  Co.,  99  N.  Y. 
308,  2  N.  E.  24;  Davidson  v.  ComeU,  132  N.  Y.  228,  234,  30  N.  E. 
573.  The  rule  as  to  the  duty  of  the  master  is  not  quite  correctly 
stated  in  the  Pantzar  Case,  in  that  the  duty  to  furnish  suitable 
tools,  and  a  safe  place  in  which  to  work,  is  not  an  absolute  one, 
but  is  satisfied  by  the  exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  master  to  supply  such  tools  and  furnish  such  place; 
that  is,  such  care  and  caution  as  a  prudent  man  would  take  for  the 
safety  and  protection  of  his  own  person.  Probst  v.  Delamater,. 
100  N.  Y.  266,  3  N.  E.  184;  Striagham  v.  Hilton,  111  N.  Y.  188,  18 
N.  B.  870.  The  doctrine  of  the  Pantzar  Case  was  reasserted  in  Mc- 
Govem  v.  Railroad  Co.,  123  N.  Y.  280,  288,  25  N.  £.  373,  and  the 
court  Uien  added: 

"When  directing  the  performance  of  work  by  the  servant  In  a  place  which 
may  become  dangrax>u8,  and  such  dangiT  may  be  foreseen  and  guardetf 
against  by  the  exercise  of  reascmable  care  and  prud^ce  on  tiie  part  of  tiie 
master,  It  Is  his  duty  to  exoxilse  such  care  and  adopt  such  jwecautloiu  as 
will  protect  the  servant  from  avoidable  danger.  This  is  the  master's  duf;, 
nnd  however  he  may  choose  to  exercise  it,  whether  through  the  supervision  of 
a  superintendent,  or  some  lower  grade  of  employment,  it  still  continues  his 
duty;  nnd  not  until  he  shows  that  It  has  been  properly  performed  can  be 
claim  exemption  from  liability  for  Injuries  occasioned  by  Its  nonp^ormance. 
Laning  v.  Railroad  Co.,  48  N.  Y.  S21,  532;  Corcoran  v.  Holbrook,  60  N.  T.  517.** 

When  the  master  orders  a  servant  to  perform  his  work  in  a  place 
prepared  for  him,  the  servant  has  a  right  to  assume  that  the  place 
has  been  made  reasonably  safe  by  the  master  through  other  and 
competent  servants.  Kranz  v.  Railway  Co..  123  N.  Y.  1,  4,  25  X. 
E.  206.  In  Benzing  t.  Bteinway,  101  N.  Y.  647,  661,  6  N.  E.  449,  it 
was  said: 

"^t  bas  been  repeatedly  held  that  the  risks  of  the  service  which  a  servant  as- 
sumes in  ent^ng  the  employm^t  of  a  master  are  those  only  which  occur 
aftw  the  due  performance  by  the  employer  of  those  duties  which  the  law  en~ 
Joins  upon  him,  and  that  the  negligence  of  the  master  co-operating  with  that  of 
a  servant  in  producing  injury  to  a  co-servaut  renders  the  master  liable. 
Stringham  v.  Stewart,  100  N.  T.  516,  3  N.  E.  575,  and  cases  cited.  •  •  * 
The  master  is  chnrgeable,  ordinarily,  wltli  knowledge  of  the  means  neces- 
sary to  be  employed  in  performing  his  work;  and,  when  their  procurement 
and  B^ectlon  is  delegated  to  a  servant,  he  stands  In  the  place  of  the  master, 
in  discharging  those  duties,  and  the  servant's  neglect  In  that  office  Is  chargea- 
ble to  the  employer,  as  an  omission  of  duty  enjoined  upon  him.  Ellis  v.  Bail- 
road  Co..  05  N.  T.  546;  Slater  t.  Jewett,  85  N.  Y.  62." 

The  trial  court,  in  effect,  held  that  the  question  of  the  contribu- 
tory negligence  of  the  plaintiff's  intestate  was,  under  the  evidence,, 
a  question  of  fact  for  the  jury.  In  this  conclusion  we  concur.  But 
it  held  that  the  evidence  was  insufficient  to  justify  it  in  snbmittinLC- 
to  the  jury  the  question  of  the  defendant's  negligence.  Urns,  the 
question  to  be  determined  is  whether  there  was  sufficient  evidence 
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of  the  defendant's  negligence  to  require  the  court  to  submit  that 
question  to  the  jury.  The  question  before  us  being  the  propriety  of 
a  nonsuit,  the  plaintiff  is  entitled  to  the  benefit  of  £01  the  conduBions 
that  the  jniy  would  have  been  warranted  in  drawing  from  the  facts 
and  circunLBtances  proved.  That  the  defendant  owed  the  plaintiff's 
intestate  the  duty  tb  exercise  reasonable  care  and  prudence  to  fur- 
nish him  a  safe  and  proper  place  in  which  to  prosecute  his  work, 
and  if  it  became  dangerous,  and  the  danger  could  be  foreseen  and 
guarded  against  by  the  exercise  of  reasonable  care,  to  exercise  such 
care  and  adopt  such  precautions  as  would  protect  the  intestate,  is 
abundantly  established  by  the  authorities  cited.  That  this  duty 
could  not  be  delegated  by  the  defendant  to  any  of  its  servants,  so 
as  to  ^onerate  it  from  responsibility  to  the  plaintiff  or  her  intestate, 
is  equally  well  settled.  Such  being  the  duty  of  the  defendant,  a 
careful  examination  of  the  evidence  renders  it  quite  obvious  that 
the  question  whether  this  duty  had  been  performed,  and,  if  not, 
whether  its  omission  occasioned  the  injury  to  the  plaintiff's  intestate 
which  resulted  in  his  death,  were  questions  of  fact  for  the  jury,  and 
not  questions  of  law  to  be  determined  by  the  court.  We  are  of  the 
opinion  that  the  evidence  was  sufficient  to  require  the  submission 
to  the  jury  of  the  questions  of  the  defendant's  negligence,  and. 
whether  the  injury  cohiplained  of  was  occasioned  thereby,  and  that 
the  court  erred  in  holding,  as  a  matter  of  law,  that  the  evidence 
was  insuflScient  to  justify  it  in  submitting  those  questions  to  the 
jury,  and  for  this  error  the  judgment  should  be  reversed.  Judgment 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
All  concur. 


MEDDO  T.  VILLAGE  OF  TIOONDEBOOA. 
(Supreme  Court,  General  Term,  Third  Deportment    May  8, 1894.) 

Ck)NTRIBUTOBT  N  EG  LI  OBNCE— EVIDENCE. 

In  an  action  tor  Injuries  caused  by  falling  on  a  place  where  the  side- 
wallc  had  been  torn  up,  and  which  had  been  rendered  slippery  by  the  rain, 
plaintiff  Is  not  shown  to  have  been  free  from  contributory  negligence 
where  it  appears  that  she  had  passed  over  the  place  frequently,  and  knew 
its  condition,  and  that  the  acddrat  happened  In  the  daytime. 

Appeal  from  circuit  court,  Essex  county. 

Action  tiy  Zoe  Neddo  against  the  village  of  Ticonderoga  for  per- 
sonal injuries.  From  a  judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  MATHAM,  F.  J.,  and  PUTNAM  and  HEBBXGK, 
JJ. 

Smith  &  Finn  (Francis  A.  Smith,  of  counsel),  for  appellant 
McLaughlin  &  Bowe  (G.  B.  Mclkughlin,  of  counsel),  for  respond- 
ent 

HERBIGK,  J,  The  sidewalk  on  Lake  George  avenue,  a  street  in 
the  village  of  Hconderoga,  was  a  plank  walk  about  4  feet  wide; 
and,  at  the  point  where  the  accident  happened  which  gives  rise 
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to  this  action,  a  section  of  the  said  plank  walk,  some  13  or  14  feet 
in  length,  had  been  taken  np,  to  enable  wagons  to  cross,  canying 
*  stone  and  building  materials  for  the  erection  of  a  building  upon 
a.  lot  in  front  of  which  the  said  plank  walk  had  been  removed.  From 
the  top  of  the  sidewalk  to  the  earth  where  the  plank  walk  had  been 
removed  was  a  space  of  some  eight  or  ten  inches.  The  grade  of 
the  street  at  that  point  was  descending,  and  it  also  sloped  from  the 
sidewalk  towards  the  street.  The  soil  was  clay.  The  crossing  of 
loaded  wagons  over  the  sidewalk  where  the  planks  had  been  re- 
moved cut  it  into  ruts.  Upon  the  day  of  the  accident,  it  had  been 
raining,  and  the  clay  was  wet  and  slippery.  The  plaintiff  had 
passed  back  and  forth  several  times  a  day  for  a  number  of  days 
prior  to  the  accident,  over  the  sidewalk  where  the  planks  had  been 
removed.  On  the  afternoon  of  the  15th  of  August  the  plaintiff,  in 
company  with  several  other  females,  was  returning  to  her  home 
from  the  place  where  she  was  employed,  by  way  of  the  sidewalk, 
in  question.  She  stepped  from  the  plank  sidewalk  onto  that  portion 
of  the  sidewalk  from  which  the  planks  had  been  removed,  took  one 
or  two  steps,  slipped  on  the  clay,  and  fell  to  the  ground,  and 
sustnined  injuries  for  which  she  seeks  to  recover  damages  in  this 
action.  At  the  close  of  the  testimony  the  court  granted  a  motion 
for  a  nonsuit,  and  fi-om  the  judgment  entered  thereon  the  plaintiff 
appeals  to  this  court 

To  maintain  her  action,  it  is  necessary  for  the  plaintiff  to  show  the 
absence  of  contributory  negligence  on  her  part  Weston  v.  City  of 
Troy,  139  N.  Y.  281, 34  N.  E.  780.  The  burden  of  proof  was  upon  her, 
and  she  is  not  entitled  to  the  benefit  of  any  presumption  to  establish 
lack  of  negligence  on  her  part;  and,  where  the  circumstances  point 
as  much  to  negligence  as  to  its  absence,  she  is  not  entitled  to  recover. 
Wiwiiowaki  t.  Ballroad  Co.,  124  N.  Y.  420, 26  K.  E.  1023;  McDonald 
V.  Railroad  Co.,  116  N.  T.  546-550,  22  N.  E.  1068.  In  this  case  there 
seems  to  be  an  entire  absence  of  evidence  of  the  lack  of  contributory 
negligence  on  the  part  of  the  plaintiff.  She  knew  of  the  absence  of 
the  plank  sidewalk;  she  had  passed  over  it  repeatedly,  several  times 
a  day,  for  some  days  before  the  happening  of  the  accident;  at  the 
time  of  the  accident,  it  was  broad  daylight;  and  yet  she  went  upon 
this  rough,  slippery  ground,  the  same  as  if  it  was  an  ordinary  side* 
walk,  '^e  presumption  which  a  wi^arer  may  indulge  that  the 
streets  of  a  city  are  safe,  and  which  excuses  him  from  mfdntaining  a 
vigilant  outlook  for  dangers  and  defects,  has  no  application  where 
the  danger  is  known  and  obvious."  Weston  v.  City  of  Troy,  139  N. 
Y.  281-285, 34  N.  E.  780.  When  a  person  approaches  a  point  of  dan- 
ger, it  is  his  duty  to  do  so  with  a  care  and  caution  commensurate 
with  the  dangers  of  the  locality.  There  is  no  evidence  in  the  case, 
either  from  the  plaintiff  herself,  or  from  any  other  witness,  to  show 
that  the  plaintiff  exercised  any  care,  or  took  any  precaution,  or  In 
any  way  walked,  or  attempted  to  walk,  over  the  place  in  question, 
in  "any  different  manner  from  what  she  did  over  the  ridewalk  that 
had  not  been  removed.  The  only  endence  that  I  have  been  aide  to 
find  bearing  upon  the  subject  is  the  following,  from  Grace  Uose^ 
one  of  the  ^aintiff's  witnesses; 
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"Q.  How  were  you  walking?  A.  We  were  walkinK  sinRle  file  when  she  fell. 
Q-  At  what  rate  were  you  walking?  A.  We  wasn't  walking  very  fast  Q. 
An  ordinary  walk?  A,  Tea,  sir.  Q.  Describe  how  yon  woe  walking?  A. 
We  were  walking  Just  as  we  natnraUy  walk.  We  were  coming  home  flrom 
our  work,  and  we  were  walking  as  we  would  naturally  walk.   That  Is  aU." 

And  again,  upon  the  cn^-ezamination: 

"Q.  What  discussion  did  you  and  the  girls  have,  If  any.  In  reference  to  this 
place,  in  going  across  It?  A.  We  knew  the  mud  was  slippery,  and  we  went 
across  very  carefully.  Q.  Was  that  talk  between  you  and  Miss  Neddo  and  the 
girls?    A.  No,  sir;  It  was  not  talked,  but  I  had  It  In  my  mind." 

The  plaintiff,  npon  her  examination,  testified  as  follows: 

"Q.  How  were  you  walking?  A.  Single  ffle.  Q.  How  fast  were  yon  walking? 
A.  Not  very  fast;  as  usual.   Q.  An  ordinary  walk?   A.  Yes,  sir." 

From  this  testimony,  I  fail  to  see  that  there  is  any  evidence  show- 
ing a  lack  of  contributory  negligence,  or  any  fact  disclosed  from 
whldh  tibie  Jury  could  infer  a  lack  of  contributory  negligence,  on  tiie 
part  of  the  plaintiff,  and  a  lack  of  such  evidence  is  fatal  to  the 
plaintifPs  cause  of  action.  What  the  witness  Moses  "had  in  her 
mind,''  as  she  expressed  it,  had  nothing  to  do  with  the  plaintiff,  and 
has  no  bearing  upon  the  question  of  plaintiff's  conduct  The  judg- 
ment should  be  affirmed,  with  costs.   All  concur. 


VILLAOB  OF  SANDY  HILL  v.  AKIN  et  aL 

(Supreme  Court,  General  Term,  Third  Departmoit   Hay  8,  ISM.) 

Taxation— AssBSSHBNT  aoatnbt  Hbibs  or  Dxgedbkt. 

An  assessment  of  personal  property  against  tiie  heln  of  a  decedoit 
without  naming  them  Is  void. 

Appeal  from  special  term,  Washington  county. 

Action  by  the  village  of  Sandy  Hill  against  Benjamin  Akin  and 
Elistabeth  S.  Alien,  administrators  with  the  will  annexed  of  Rebecca 
Miller,  deceased,  to  recover  certain  unpaid  taxes.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.  Affirmed. 

Argued  before  MATHAM,  F.  J.,  and  PUTNAM  and  HEBBIOK, 
JJ. 

D.  J.  Sullivan,  for  appellant. 

G.  M.  Ingalsbe  (A.  D.  Wait,  of  counsel),  for  respondent!. 

HEBBIGK,  J.  The  judgment  in  this  case  should  be  affirmed. 
The  assessment  for  personal  property  against  the  heirs  of  a  person 
deceased,  without  naming  them,  is  void.  It  does  not  follow  the 
statute,  Gmger  v.  Dougherty,  43  N.  T.  107 ;  Trowbridge  v.  Horan, 
78  N.  T.  439;  GromweU  t.  MacLean,  123  N.  Y.  474,  26  X.  £.  932.  All 
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ASHNBR  T.  DETOE.  SherUt 

(Supreme  Court,  General  Term,  Third  Departm»t   Maj  8, 1894.) 

L  Chattel  Mortoaoes— Bona  Fide  Holdeb. 

One  who  takes  a  chattel  mortgage  to  secure  notes  on  which  the  mort- 
gagor was  maker  or  .Indorser  Is  not  a  bona  &de  holder,  thoo^  he  sur- 
rendered such  notes  and  took  the  mortgagor's  note  In  Ilea  thereof,  itien 
b^ng  no  prerlouB  agreement  that  the  notes  should  be  aiirr«idGred  to  the- 
mwtgagor  on  the  tfvlng  of  the  diattel  mMigage. 
9.  Afpeai. — OBjKCTioNa  kot  Raised  Below. 

The  objection  that  replevin  does  not  lie  for  pn^ierty  taken  under  at- 
tachment cannot  be  raised  for  the  first  time  on  appeaL 

Appeal  from  circuit  court,  Saratoga  county. 

Action  by  Sigmund  Ashner  against  Daniel  H.  Deyoe,  as  sheriff 
of  the  county  of  Saratoga,  to  recover  a  quantity  of  tobacco.  From 
a  judgment  entered  on  a  T^dict  in  favor  of  plaintUC,  defendant 
appeals.  Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK,  JJ. 

T.  F.  Hamilton,  for  appellant. 

Henning  &  McCall  (J.  L.  Henning,  of  counsel),  for  respondent. 

HEBBIGK,  J.  This  is  an  appeal  from  a  judgment  against  the 
defendant,  awarding  to  the  plaintifF  possession  certain  tobacco,, 
and,  in  case  the  same  is  not  delivered  to  the  plaintiff,  that  tiien  the 
plaintiff  recover  of  the  defendant  the  sum  of  f 551.50,  the  value  of 
said  property,  and  also  the  sum  of  $44.20,  damages  for  the  deten- 
tion thereof.  It  appears  that  the  plaintiff  sold  the  tobacco  in  ques- 
tion to  one  Metzner,  about  the  Ist  of  July,  1891,  on  a  credit  of  four 
months.  About  September  23,  1891,  certain  creditors  of  Metiner's. 
claiming  that  he  was  removing  and  disposing  of  his  property  with 
the  intent  to  defraud  his  creditors,  obtained  an  attachment  against 
Metzner's  property.  Under  such  attachment  the  defendant,  as  sher- 
iff, levied  upon  the  property  of  said  Metzner,  seizing,  as  a  part  of 
the  same,  the  tobacco  in  question  in  this  action.  The  plainliff^ 
brought  his  action  in  replevin  against  the  sheriff  to  obtain  posses- 
sion of  the  tobacco,  alleging  that  the  same  was  obtained  from  him 
by  false  and  fraudulent  representations  and  statements  made  br 
Metzner  as  to  his  financial  condition,  and  that  the  said  tobacco  was- 
purchased  by  Metzner  with  the  intent  not  to  pay  for  the  same,  and 
with  the  intent  to  defraud  and  cheat  the  defendant  out  of  his  prop- 
erty, and  that,  upon  the  discovery  of  such  fraud,  he  (the  defendantV 
disaffirmed  the  «Ue,  and  made  a  demand  upon  the  sheriff  for  said 
tolxicco  In  the  sheriff's  possession.  The  property  was  replevied  from 
the  sheriff  by  the  coroner.  The  plaintiff  In  the  attachment  pro- 
ceedinfjs  executed  and  delivered  to  the  coroner  a  proper  undertaking 
for  that  purpose,  which  was  approved  by  the  coroner,  and  the 
tobacco  returned  to  the  possession  of  the  defendant.  Upon  the 
trial,  evidence  was  submitted  by  the  plaintiff  of  the  false  and  fraudu- 
lent representations  made  by  Metzner  at  the  time  of  the  sale  ot 
the  tobacco,  and  by  which  the  plaintiff  was  induced  to  make  such 
sale;  and  the  jury,  by  their  verdict,  have  found  that  issue  In  favor 
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of  the  plaintiff,  and  there  was  evidence  to  joatify  anch  finding;  and 
for  the  pnrpoeea  of  thia  appeal  it  may  be  taken  as  established  that 
Metaner,  by  false  and  frandnlent  representations,  induced  the  plain- 
tiff to  part  with  the  possession  of  the  tobacco  in  question,  with  the 
intent  not  to  pay  for  the  same,  and  with  the  intent  to  cheat  and 
defrand  the  plaintiff  out  of  his  property  therein.  The  action  was 
commenced  on  the  23d  of  September,  1891.  On  the  19th  of  Septem- 
ber, 1891,  Metzner  gave  a  chattel  mortgage  on  the  tobacco  in  ques- 
tion to  the  First  National  Bank  of  Saratoga  Springs  to  secure  the 
payment  of  certain  notes  then  held  by  the  bank  to  the  amount  of 
11,237,  Metzner  being  the  maker  of  one  of  the  notes,  and  the  indorser 
upon  four  others.  There  was  no  agreement  that,  by  the  giving  of 
the  chattel  mortgage,  such  notes  should  be  delivered  up  to  Metzner, 
nor  were  they  in  fact  delivered  to  him  at  that  time.  The  next  day, 
however,  after  the  giving  of  the  chattel  mortgage,  the  bank  gave 
Metzner  such  notes,  and  took  Metzner's  own  note  in  lieu  thereof. 
At  the  time  of  the  giving  of  the  chattel  mortgage,  the  bank  did  not 
advance  or  give  anything  to  Metzner  therefor,  and  in  his  testimony 
Metzner  says:  *1  gaVe  the  mortgage  for  the  sole  purpose  of  securing 
the  notes  tiien  hdd  by  tiie  ban£  npon  which  I  was  liable  as  maker 
or  as  indorser."  At  the  close  of  the  plaintiffs  case,  the  defendant 
moved  for  a  dismissal  of  the  complaint  upon  the  ground  that  it 
"afQrmativeiy  appears  by  the  proof  that  the  legal  title  to  the  goods 
In  qn^tion  is  in  the  Firat  National  Bank  of  Saratoga  Springs,  and 
that,  upon  plaintifTs  own  proof,  he  cannot  recover  in  the  action." 
This  motion  w  as  denied.  And  again,  at  the  close  of  the  whole  case, 
"the  defendant's  counsel  asked  to  go  to  the  jury  upon  the  question 
whether  or  not,  by  the  terms  of  the  agreement  under  which  the 
mortgage  was  received,  and  the  Ave  notes  surrendered,  and  'Metz- 
Dor's  own  note  taken  therefor,  were  not  a  transaction  by  which  the 
bank  surrendered  valid  security,  and  became  a  bona  fide  holder  of 
the  mortgage  for  value."  This  request  was  denied.  I  can  see  no 
reason  for  a  reversal  of  the  judgment  in  this  case.  Metzner  having 
obtained  possession  of  the  property  by  fraud  and  misrepresentation, 
and  with  the  intent -not  to  pay  for  the  same,  but  with  the  intent 
to  cheat  and  defraud  the  plaintiff  out  of  his  property  therein,  the 
title  to  the  property  was  not  changed,  and  the  plaintiff  could  retake 
the  same  from  any  one  not  a  bona  fide  purchaser.  Hotchldn  v. 
Bank,  127  N.  T.  329-338,  27  N.  E.  1050;  De  Voe  T.  Brandt,  63  N. 
Y.  462.  The  bank  does  not  stand  in  the  position  of  a  bona  fide  pur- 
chaser. It  did  not  give  anything  for  the  mortgage,  and  the  debt 
that  the  mortgage  was  executed  to  secure  was  a  pre-existing  one, 
and  the  mortgage  executed  as  security  therefor  gave  it  no  right  to 
hold  the  property  as  against  the  owner,  who  had  been  deprived  of 
the  possession  thereof  by  fraud.  Barnard  v.  Campbell,  58  X.  Y. 
73;  Bank  v.  HubbeU,  117  N.  Y.  384r-398,  22  N.  E.  1031. 

No  question  is  raised  upon  this  appeal  but  that  the  plaintiff, 
within  a  reasonable  time  after  the  discovery  of  the  fraud  upon  him, 
commenced  proceedings  to  recover  his  property;  neither  is  there 
any  question  raised  as  to  a  proper  demand  having  been  made  by  him 
for  the  possession  thereof.   The  appellant  does,  however,  raise  the 
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question  that,  such  property  having  been  seized  under  an  attach* 
ment,  the  same  was  in  the  custody  of  the  law,  and  that  the  plaintiff 
has  mistaken  his  remedy;  that  his  action,  if  any,  should  have  been 
for  conversion,  and  not  for  replevin, — and  dtes  the  case  of  Wise  v. 
Grant,  140  N.  Y.  593,  35  N.  E.  X078,  to  sustain  his  contention.  The 
caae  cited  is  in  point,  and,  if  it  were  not  for  other  consldeiations, 
I  would  feel  constrained  to  hold  that  the  judgment  should  be  re- 
versed. But  the  question  so  presented  is  raised  for  the  first  time 
in  this  case  on  appeal.  It  was  not  suggested  in  the  court  bdow. 
The  case  was  there  tried  upon  the  question  as  to  whether  there 
had  in  fact  been  any  fraudulent  action  on  the  part  of  Metzner 
towards  the  plaintiff,  and  as  to  whether  the  bank,  under  this  chattd 
mortgage,  had  a  title  to  the  property;  and,  as  we  have  seen,  the 
only  question  raised  by  the  defendant  upon  the  motion  for  a  nonBoit 
at  the  close  of  the  plaintifTs  testimony  was  that  arising  under  the 
chattel  mortgage  to  the  plaintiff,  and  the  only  question  upon  which 
the  defendant  requested  to  go  to  the  jury  was  that  arising  out  of 
the  same  chattel  mortgage.  Under  such  circumstances,  I  do  not 
think  the  defendant  should  be  permitted  to  avtiil  himself  <tf  an  ob- 
jection to  the  form  of  the  action,  now  raised  for  the  first  time.  Hav- 
ing tried  the  case  upon  another  theory,  he  must  be  considered  to 
have  waived  that  objection.  To  hold  to  the  contrary  would  be 
justifying  a  practice  which  is  misleading  to  the  trial  courts,  and  an 
injustice  to  the  parties.  Salisbury  v.  Howe,  87  N.  Y.  128;  (yNeill 
V.  Railway  Co.,  115  N.  T.  679-584, 22  K  E.  217.  The  judgment  should 
be  affirmed,  with  costs. 

MAYHAM,  P.  J.,  concurs.  PUTNAM,     not  aeUns^ 


BARRETT  V.  JOHNSON. 

(Supreme  Court,  General  Term,  Third  Departmait   May  8;  18M.) 

1.  Btatotb  of  Fbauxw— Plbadikg. 

The  statute  of  frauds  Is  not  aTallable  as  a  defonse  at  ttm  dose  of  llw 
trial,  where  It  was  not  pleaded,  and  evidence  <a  a  parol  oontract  was  te- 

celTcd  without  objection. 

fl.  Same — Aorbbicbnt  to  Answbii  for  Debt  ot  Akothxb. 

An  agreement  by  a  member  of  a  firm  to  pay  out  of  his  own  money 
additional  comp^aation  to  an  employe  of  the  firm,  to  Induce  such 
employe  to  continue  bis  servIceB,  Is  not  a  promise  to  answer  tor  the 

debt  or  default  of  anothn'. 

Appeal  from  Rensselaer  county  court 

Action  by  William  J.  Barrett  against  Charles  W.  Johnson  for 
wages.  From  a  judgment  dismissing  the  complaint  on  the  merits^ 
plaintiff  appeals.  Beversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  KEBBIGE,  JJ. 

T.  F.  Doherty  (W.  F.  Hickey,  of  coonsel),  for  appellant 
F.  Sb  Blackf  for  respondenti 
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HERRICK,  J.  The  plaintiff  brought  his  action  against  the  de- 
fendant, in  the  justice's  court,  to  recover  the  sum  of  $49,  alleging 
in  his  complaint  that  on  or  about  the  Ist  day  of  February,  1891, 
he  was  in  the  employ  of  the  firm  of  Salisbury  &  Johnson;  that, 
at  that  time,  plaintiff  was  receiving  from  said  firm  a  salary  of  f  12 
per  week;  that  he  then  notified  defendant,  Johnson,  that  he  would 
no  longer  work  for  that  amount,  and  thiat,  unless  the  said  firm 
would  increase  his  salary  to  fl4  per  week,  he  would  quit  their 
employ;  that  said  Johnson  then  Informed  him  that  he  would  in- 
crease his  salary  |1  per  week  from  said  firm,  and  he  (said  Johnson), 
personally,  would  pay  to  plaintiff  $1  per  week  additional,  if  he  would 
remain  in  the  employ  of  said  firm  during  a  period  of  six  months 
from  that  time;  that,  about  the  expiration  of  said  six  months,  plain- 
tiff spoke  to  Johnson  in  regard  to  his  salary,  and  Johnson  said 
they  would  continue  under  tiie  same  arrangement  for  another  six 
months;  that  the  plaintiff  continued  in  the  employ  of  the  defend- 
ant during  the  balance  of  said  term,  but  that  the  defendant  has 
never  paid  Mm  the  amount  of  H  per  week,  amounting  to  the  sum 
of  |49.  The  plaintiff  recovered  judgment  against  the  defend- 
ant in  the  justice's  court,  and  the  defendant  thereupon  appealed 
for  a  new  trial  in  the  county  court,  he  having  pleaded  a  coun- 
terclaim for  more  than  f50.  At  the  close  of  the  testimony  in 
the  case,  the  court  nonsuited  the  plaintiff  ^'npon  the  ground  that,  from 
the  testimony  of  the  plaintiff,  it  appears  th&t  the  contract,  if  any, 
entered  Into  between  the  plaintiff  and  defendant  was  a  contract 
to  answer  for  the  debt  or  default  of  the  copartnership  firm  of  Salis- 
bury &  Johnson,  and  that  the  same  was  not  in  writdng,  and  there- 
fore void,  by  the  statute  of  fraud." 

The  complaint  of  the  plaintiff  and  the  answer  of  the  defendant 
were  both  In  writing.  The  defendant,  in  his  answer,  did  not  plead 
the  statute  d  frands  as  a  defense,  although,  as  will  be  seen  from 
the  substance  of  the  complaint,  as  hereinbefore  stated,  he  was  fully 
apprised  of  the  nature  of  the  plaintiff's  claim.  Neither  was  there 
any  objection  made  by  the  defendant,  upon  the  trial,  to  the  recep- 
tion of  the  evidence  establishing  the  contract  by  parol.  This  was 
error.  The  statute  not  being  pleaded  as  a  defense,  and  the  evi- 
dence which  established  the  parol  contract  having  been  received 
without  objection,  the  defendant  was  not  tu  any  position  to  take 
advantage  of  the  statute  at  the  dose  of  the  trial.  Crane  v.  Powell* 
139  N.  Y.  379, 34  K.  B.  911.  In  addition,  however,  It  may  be  stated 
timt  if  the  phiintiff's  version  of  the  contract,  as  given  by  him  upon 
the  trial,  is  correct,  then  the  defendant  did  not  agree  to  pay  the 
debt  of  another,  but  entered  into  a  contract  of  his  own,  and  for 
which  he  was  personally  responsible,  as  the  original  contractor. 
The  judgment  of  the  county  court  should  be  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event    All  concur. 
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CHILDS  V.  NEW  YORK.  O.  &  W.  RY.  CO. 

(Bapreme  Court,  General  Term,  Third  Deturtment.    May  8, 1894.) 

Damages— Froxtmatr  and  Rbhotb  Caubb. 

In  an  action  against  a  railroad  companr  for  causing  plaintiff  to  allfrtat 
In  the  evening  at  a  station  two  mites  from  ha  destination,  no  recovery  can 
be  had  for  Injuries  to  plaintiff's  health,  caused  by  walking  from  such  sta- 
tion to  her  destination,  where  she  could  have  discovered  a  place  to  stay 
over  nl^t  had  she  Inquired,  and  she  knew  that  her  health  was  such  Oiat 
she  might  be  aerloasly  affected  by  the  walk. 

Appeal  from  circuit  court,  XJlster  county. 

Action  by  Henrietta  Ghllds  against  ih%  New  York,  Ontario  & 
Western  Railway  Company  to  recover  damages  for  causing  plaintiif 
to  alight  from  defendant's  train  at  a  station  other  than  that  for 
which  she  claimed  to  hare  a  ticket.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  defendant  appeals.  Berersed. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HBBBIOE, 
JJ. 

William  Vanamee,  for  appellant. 

linson  &  Van  Buren  (John  J.  linson,  of  counsel),  for  respondent 

HERBIGK,  J.   On  the  3d  day  of  July,  1890,  the  plaintifl,  a 

widow  lady,  in  company  with  her  father,  her  little  child,  and  a  friend, 
named  Miss  Smith,  started  from  Middletown,  a  station  on  the  de- 
fendant's railroad,  to  go  to  Purdy's,  another  station  on  defendant's 
road,  there  to  spend  the  4th  of  July  with  a  relative  of  the  plaintiff, 
who  lived  in  that  vicinity.  MiM  Smith  purchased  the  tickets  for 
herself  and  the  plaintiff.  When  the  train  reached  Fair  Oaks,  a  sta- 
tion about  two  miles  distant  from  Purdy's,  the  trainman,  by  some 
unexplained  blunder,  announced  it  as  Purdy's,  and  the  plaintiff  and 
her  party,  supposing  it  to  be  their  destination,  got  out  of  the  train. 
Almost  immediately  upon  alighting  her  father  discovered  the  mis- 
take, and  said  to  the  trainman,  "This  is  Fair  Oaks,"  and  that  they 
should  not  be  left  there.  The  trainman  said  that  they  had  moved 
the  station,  and  that  it  was  Purdy's,  and  the  train  immediately 
moved  on.  Fair  Oaks,  it  seems,  is  what  is  called  a  "milk  station." 
There  was  a  small  building  there,  partially  open  at  the  sides,  in 
which  milk  cans  were  deposited.  About  50  feet  distant  ia  a  feed 
store,  and  a  short  distance  from  the  feed  store,  and  next  to  It,  ia  a 
building  described  as  an  "offlce.**  The  proprietor  of  the  feed  atore 
seems  to  have  acted  as  the  agent  of  the  defendant  at  that  place, 
selling  tickets  for  passage  over  defendant's  road,  and  his  office  being 
used  as  the  waiting  room.  At  a  distance  of  between  200  and  250 
feet  from  the  station  there  was  a  farm  house,  and  at  a  distance  of 
from  400  to  500  feet  from  the  station  was  an  hotel.  At  the  time  that 
the  plaintiff  and  her  party  alighted  at  the  station  there  was  present 
a  brother  of  the  proprietor  of  the  feed  store,  named  Wallace,  who 
had  charge  of  it  and  the  defendant's  business  at  that  station,  in  his 
brother's  absence,  and  the  son  of  the  hotel  proprietor.  It  was  about 
7  o'clock  in  t^Q  evening  when  they  alighted  fnnn  the  train,  and  it 
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TvaB  raining,  a  thunder  Btonn  passing  over  the  place  at  the  time. 
After  some  little  consnltation  the  plaintiff  and  her  party  proceeded 
to  walk  to  Pnrdy's,  by  way  of  the  railroad  tracks,  and  tiLey  arrived 
at  her  uncle's  house  at  about  9  o'clock  in  the  evening,  'fhe  plain- 
tiff had  been  afSicted  for  a  number  of  years  with  wane  uterine  diftl- 
-cnlty,  which,  it  was  testified  to,  affected  her  ankles,  so  that  at  In- 
tervalfl,  for  a  period  of  about  fifteen  years  before  this  occurrence, 
she  had  been  compelled  to  wear  steel  braces  for  her  ankles,  but  had 
not  been  wearing  them  for  about  two  years  prior  to  the  time  in 
<]ueBtion.  The  walk  from  Fair  Oaks  to  Purdy's,  and  her  exposure  to 
the  rain  during  such  journey,  prostrated  the  plaintiff  for  the  time 
being,  and  brought  on  a  recurrence  of  her  old  difficulties,  from 
which  she  had  not  recovered  at  the  time  of  the  trial.  Upon  the 
trial,  defendant  produced  evidence  to  tbue  effect  that  b^re  plaintiff 
«tarted  to  walk  from  Fair  Oaks  to  Purdy's,  Wallace  called  the  at* 
tcntion  of  the  party  to  the  fact  that  there  was  an  hotel  there  where 
chey  could  get  accommodatlonB  for  the  nightj  which  were  declined, 
and  that  then  he  informed  them  that  he  had  a  team  there,  and 
would  take  them  to  their  destination,  which  was  also  declined; 
and  alBO  testimony  that,  as  they  started  on  their  walk,  the  proprietor 
of  the  farm  house  called  to  them,  and  offered  to  take  charge  of  them 
over  night,  and  take  them  to  their  destination  in  the  morning,  with- 
out charge-  The  plaintiff  denied  that  there  was  any  offer  to  take 
her  to  her  destination,  denied  that  she  was  informed  of  tke  fact 
that  there  was  an  hotel  there,  where  she  could  be  accommodated,  and 
denied  that  she  heard  the  farmer  offer  to  take  charge  of  them  over 
night  From  the  manner  in  which  the  court  submitted  the  case  to 
the  jury,  it  must  be  assumed  that  the  jury  found  In  favor  of  the 
plaintiff  upon  those  questions.  The  plaintiff  testified  that  she  did 
not  know  of  the  existence  of  any  hotel  there,  or  of  any  farm  house, 
«nd  that  she  made  no  inquiries  and  no  effort  .to  ascertain  whether 
there  was  any  j^ce  where  she  could  be  taken  care  at  over  night; 
but,  without  making  any  inquiries  tor  or  effort  to  secure  lodgings 
for  the  night,  started  out  on  foot  for  Purdy's.  The  court  charged 
the  jury: 

"In  view  of  the  fact  that  there  was  here  at  this  station  this  hotel  and  this 
house,  It  la  for  you  to  say  whether  she  did  and  the  party  did  that  which  was 
inradeat  mider  the  circumstances.  If  they  made  up  their  mlods  to  on  to 
Purdy's  In  that  rain,  without  stopping  at  least  to  Inquire  whether  there  was 
near  at  band  a  place  where  they  could  be  protected  over  night  That  sub- 
ject is  one  that  the  court  has  refused  to  pass  upon  as  a  matter  of  law,  and  one 
which  he  submits  to  the  jury,  and  which  you  are  to  carefully  conslda,  weigh, 
and  pass  upon.  And  If  you  And  that  the  plaintiff  acted  prudently  In  that 
which  she  did,  If  yon  find  that  she  was  not  neglectful  of  herself  and  h^  con- 
dition In  falliug  to  make  these  inquiries  touching  a  place  of  rest  and  shelter 
during  the  storm  and  the  night.— if  you  reach  that  conclusion,— if  you  reach 
that  conclusion  that  under  all  the  Information  which  she  had  and  which  was  In 
her  possession,  and  all  the  ctrcnmstances  surrounding  it,  she  was  fully  Justified, 
as  a  prudent  person,  in  taking  the  course  which  she  did  In  going  on  to  Purdy's. 
then  she  is  entitied  to  recover  at  your  hands  such  a  sum,  if  ai^r»  in  damages  ns 
you  think  she  may  have  sufTered  by  reason  of  taking  that  trip." 

This  portion  of  the  charge  was  excepted  to  by  the  defendant,  and 
«zceptionB  were  also  taken  during  the  trial  to  the  reception  of  ev^ 
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denee^  raisuig  the  Bame  qnestioiiB, — that  is,  as  to  whether  the  plain- 
tiff  was  entitled  to  Tecover  damages  for  the  injuries  sustained  by 
her  by  her  walk  from  Fair  Oaks  to  Pnrdy's  and  her  exposure  to  the 
rain  during  such  walk. 

The  plaintiff  relies  upon  the  case  of  Ghrgott  t.  Mayor,  etc.,  96 
N.  Y.  264,  to  sustain  the  proposition  contended  for  by  her.  In  that 
case: 

"The  Jury  found  that  the  diseases  from  which  the  plaintiff  soflfered  were  the 
direct  result  both  of  the  accident  [the  breaking  of  the  axle,  and  his  falling 
over  the  dashboard]  and  the  subsequent  exposure,  and  that  the  effect  of  the 
exposure  was  simply  to  increase  and  aggravate  the  Injury  received  from  the 
accident." 

"The  Jury  found  that  the  plaintiff  was  blameless  toe  the  subsequent  ex- 
IKisure,  and  therefore,  so  far  as  that  operated  In  causing  Injury  to  the  plain- 
tiff, It  was  a  cause  fin:  which  he  was  not  responsible.  There  were,  acct^rd- 
Ing  io  the  flndlng  of  the  Jury,  two  causes  operating  to  produce  plaintiff's  In- 
juries, each  of  which  was  essential  to  produce  the  results.  The  accident  with- 
out the  exposure,  and  the  exposure  wltiiout  the  accident;  would  not  bare 
caused  tiiem." 

And  the  opinion  proceeds: 

"When  several  proximate  causes  contribute  to  an  scddent,  and  each  Is  an 
efficient  cause,  without  the  operation  of  wblidi  the  acddent  would  not  have 
happened,  it  may  be  attributed  to  all  or  any  of  the  causes;  but  It  cannot  be 
attributed  to  a  cause  unless,  without  its  operation,  the  accident  would  not 
have  happened.  Hwe,  as  I  undra^tand  the  findings  of  the  Jury,  the  plain- 
tiff's Injuries  would  not  have  been  suffra-ed  but  for  the  strain  and  shock  of  the 
accident.  While  botli  causes  were  proximate  that  was  the  nearest  and  most 
direct.  StlU  further.  It  was  certainly  Impossible  for  the  plaintiff  to  prove 
or  for  the  jury  to  find  how  much  of  the  injury  was  due  to  eltiier  cause  alone. 
It  was  wholly  Impossible  to  apportion  the  damage  between  the  two  causes.** 

In  this  case  the  plaintiff  arrived  at  Fair  Oaks  station  safe  and 
sound.  She  Buffered  no  ph^cal  injuzy  in  alighting  at  the  wnmg 
station.  When  she  started  on  her  walk  from  Fair  Oaks  to  Purdy's, 
nothing  had  been  done  by  the  defendant  which  rendered  her  physical 
system  unusually  susceptible  to  injury,  either  from  the  walk  or  from 
exposure  to  the  rain  during  the  walk,  wherein  it  essentially  differs 
from  the  Ehrgott  Case.  Again,  in  that  case  there  were  two  con- 
current causes, — the  injuries  received  by  the  accident  and  the  sub- 
sequent exposure,  naturally  under  the  circumstances  resulting  fnnn 
that  accident  In  this  case  there  is  only  one;  and  it  seems  to  me 
that  the  only  question  tb&t  arises  is  as  to  whether  the  plaintiff^B 
walk,  and  the  exposure  which  caused  her  sickness,  were  the  natural 
consequences  of  defendant's  fault  in  leaving  her  at  the  wrong  sta- 
tion. The  plaintiff  undoubtedly  has  the  right  to  recover  all  dam- 
ages naturally  resulting  from  the  defendant's  fault,  and  for  any  dis- 
comfort or  inconvenience  suffered  by  her  therefrom ;  but  there  was 
ulso  a  du^  resting  upon  her  to  conduct  herself  prudently  in  the  sit- 
uation in  which  she  had  been  placed,  so  that  those  discomforts  and 
inconveniences  should  not  be  unnecessarily  increased,  and  to  so 
conduct  herself  that  no  danger  should  be  unnecessarily  run  by  her. 
If  she  acted  imprudently,  and  as  a  result  of  such  imprudence  suffered 
injury,  then  she  is  not  entitled  to  recover  for  the  injury  resulting 
from  her  own  imprudent  action.  The  fact  that  the  defendant  had 
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placed  her  in  a  position  where  she  had  an  opportunity  to  act  im- 
prodently  does  not  justify  her  in  so  acting. 

While  it  is  a  question  for  the  jury  to  determine  what  are  the 
natural  consequences  of  the  defendant's  fault,  and  they  are  to  de- 
termine whether  she  acted  prudently  in  the  situation  in  which  she- 
was  placed,  or  whether  by  her  own  imprudence  she  brought  upon 
herself  the  injnry  from  which  she  is  suffering,  stiU  in  reaching  their 
condndons  npon  snch  qnestions  there  are  limitations  to  their  power 
in  that  respect.  "While  they  have  the  right  to  determine  whether 
the  injury  from  which  the  person  is  suffering  is  the  natnral  result 
of  an  accident  that  is  not  necessarily  sufQcient,  they  must  find  that 
the  accident  is  the  immediate  or  proximate  cause  of  snch  injury. 

The  question  of  contributory  negligence  is  one  for  the  jury  to  pass 
upon.  Still  they  are  governed  by  certain  rules  of  law  in  that  respect 
to  guide  their  action;  as,  for  instance,  a  person  approaching  a  rail- 
road crouing  must  look  and  listen  for  approaching  trains,  and  the 
jniy  are  not  at  liberty  to  say  that  he  is  not  guilty  of  contributory 
negligence  in  the  absence  of  evidence  that  he  has  tahen  such  precau- 
tions. 8(s  in  determining  the  question  of  prudence  it  must  not 
be  a  mere  arbitrary  determination  on  their  part,  but  one  limited  and 
guided  by  law ;  and  it  seems  to  me  that  the  court  erred  in  refusing 
to  find  as  a  matter  of  law  that  it  was  the  plaintiff's  duty,  under  all 
the  circumstances,  to  Inquire  whether  there  was  near  at  hand  a 
place  where  she  could  be  protected  over  night,  before  she  started  on 
what  was  to  her  a  dangerous  journey  by  foot;  and  submitting  the 
question  of  prudence  "f^thout  limitation  or  restriction  to  the  jury. 
The  plaintiff,  as  we  have  seen,  had  been  suffering  from  physical  dis- 
ability at  intervals  for  about  15  years.  She  knew  that  any  undue 
exercise  or  exposure  would  bring  on  a  recurrence  of  such  difficulty. 
She  is  left  at  a  station  in  the  evening,  during  a  rain  storm,  some 
two  miles  distant  from  her  destination;  and  it  seems  to  me  that, 
as  a  matter  of  law,  it  was  her  duty,  before  she  undertook  to  walk 
tiierer  with  her  precarious  health,  and  in  a  storm,  to  make  some  in- 
qniries  whether  she  could  procure  any  conveyance  there,  and  it  not^ 
whether  there  was  any  convenient  place  In  the  vicinity  where  ahe 
could  be  cared  for  over  night ;  and  that,  failing  to  make  such  in- 
quiries, and  blindly  and  heedlessly  undergoing  the  fatigue  of  the 
journey  by  foot,  and  the  exposure  to  the  elements,  when  there  were 
places  near  at  hand  where  she  could  have  been  cared  for  during 
the  night,  she  is  not  entitled  to  recover  damages  for  the  injuries  re- 
snlting  from  such  exposure.  The  judgment  i^ould  thei«fore  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  ereni^ 

PUTNAM,  J.,  concurs.   MAYHAM,  P.  J.,  concurs  in  resnlt 

v.2«N.T.Ei.no  9— fiT 
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CAMERON  T.  NEW  YORK  CENT.  &  H.  R.  R.  00. 

(Supreme  Court,  General  Term,  Third  Departmrait.    May  8, 1801^) 

Master  ahd  Sbbtant— Incohpbtencv  of  Fellow  Sertant. 

Where  a  serrant  was  injured  by  the  Degllgrace  ot  a  fdlov  sarrant,  who 
was  competent  when  empl(^ed,  but  who  had  since  become  habitually  neg- 
ligent. It  Is  a  questton  (tf  fact  whether  sucli  habitual  negUgmoe  lud  been 
BO  frequent  and  lonj^conttnued  as  to  charge  master  with  knowledge 
thereof. 

Appeal  from  circuit  court,  Washington  county. 

Action  bj  AgneB  Cnmeron,  as  administratrix  of  Allan  Cameron, 
deceased,  against  the  Xew  York  Central  &  Hudson  Biver  BailToad 
Company,  to  recover  damages  for  the  alleged  negligence  of  defend- 
ant, causing  the  death  of  plaintiff's  intestate,  a  brakeman  in  de- 
fendant's employ.  From  a  judgment  entered  on  a  verdict  in  favw 
of  plaintiff  for  f 1,924.86  damages  and  costs,  and  from  an  order  de- 
nying a  motion  for  a  new  trial  made  on  the  minutes  of  the  judge, 
defendant  appeals.  Affirmed. 

.\rgued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEB- 
BTCK,  JJ. 

F.  L.  Wratbrook  (Ashbel  Green,  of  counad),  for  appelant. 
John  M.  Gardner,  for  respondent 

HEBRICK,  J.  The  plaintiff's  intestate,  Allan  Cameron,  was  of 
about  the  age  of  20  yeai-s,  and  had  been  in  the  employ  of  the  de- 
fendant as  a  brakeman  for  about  a  year  prior  to  his  death  by  the 
accident  in  question.  The  train  upon  which  he  was  employed 
fltarted  from  Kingston,  on  defendanfa  road,  on  the  morning  of  the 
7tb  of  May,  1891.  On  arriving  at  Marlborough — a  station  about 
20  miles  south  of  Kingston — it  passed  onto  a  switch  or  freight  track, 
and  stopped  in  front  of  the  freight  depot.  At  this  point  on  de- 
fendant's road  there  are  two  mnin  tracks, — one  known  as  the  "south- 
bound track,"  and  the  other  the  '^orth-bound  track."  On  the  west 
of  these  two  tracks  is  a  side  track  for  freight,  and  a  side  track  to  a 
gravel  pit,  and  on  the  east  of  the  main  tracks,  and  between  them  and 
the  Hudson  river,  there  is  another  side  track.  At  the  time  tn  ques- 
tion there  was  on  the  side  track  to  the  gravel  pit  a  car  to  be  taken 
out,  and  put  on  the  other  track,  and  a  car  was  to  be  taken  from 
the  freight  train  on  which  young  Cameron  was  employed,  and  left 
at  Marlborough.  On  the  side  track  east  of  the  main  tracks  were 
a  number  of  cars,  one  of  which  was  to  be  taken  and  attached  to  this 
freight  train,  and  taken  away  as  part  of  it  While  the  freight 
train  was  at  this  depot,  an  express  train  known  as  **Ko.  11"  pa^ed 
by  on  l^e  easterly  or  north-bound  track,  carrying  signals  indicating 
that  it  was  followed  by  another  train  running  on  the  same  time 
schedule,  and  entitled  to  the  same  time-table  rights  as  the  train 
carrying  the  signals.  Before  No.  11  had  passed,  the  condnctor  of 
the  freight  train  had  told  the  brakemen  what  was  to  be  done  as  to 
leaving  and  taking  on  th6  cars  already  spoken  of.  After  train  No. 
11  had  passed,  the  conductor  of  the  freight  train  gave  directions  not 
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to  cross  until  the  second  section  whicli  was  following  No.  11  had 
gone  by.  At  this  point  there  is  what  is  called  a  "cross-over  switch," 
by  which  cars  may  be  switched  from  one  track  to  the  other.  Before 
the  second  section  of  train  No.  11  had  gone  by,  Cameron  and  a 
brakeman  named  Norton  went  across  the  main  tracks  to  the  switch 
east  of  title  main  tracks,  where  Norton  told  Gameron  which  car  was 
to  be  taken  from  it  They  then  started  to  go  back.  Norton  opened  ^ 
the  cross-over  switch  at  the  north-bound  track,  and  left  it  open.  He 
then  went  towards  the  westerly  main  track,  that  being  towards  the 
sonth-bound  end  of  the  switch,  with  the  intention  of  opening  that 
end  of  the  switch,  but  before  he  got  there,  hearing  the  engine  that 
was  following  train  No.  11  coming  up  the  track,  he  started  to  close 
the  switch  he  had  opened,  but  did  not  arrive  there  in  time,  and  the 
engine  passed  over  the  open  switch  on  the  sonth-bonnd  track,  and 
ran  into  the  cars  standbig  thereon.  Intestate,  Cameron,  who  was 
engaged  with  those  cars,  was  jammed  "bj  the  collision,  and  was  so 
injured  that  he  subsequently  died. 

Knle  117  of  the  defendant's  rules  and  regulations  provides  that 
'Vhoever  opens  a  switch  shall  remain  at  it  until  it  is  closed,  or 
until  he  is  relieved  by  some  competent  employe."  The  brakeman 
Norton  was  familiar  with  these  rules,  and  had  a  copy  of  the  rules 
and  regulations  for  the  conduct  of  defendant's  ranj^oyes  in  his  pos- 
session.  Rule  4  reads: 

*'S£Tery  employe  of  tbls  compaDy  whose  duties  In  any  way  are  prescribed  by 
these  nUes  must  always  have  a  copy  of  them  on  hand,  and  most  be  cotiverf>imt 
with  eveiy  mlp.  He  must  rendo*  all  the  asslBtance  In  his  power  In  the  carry- 
ing of  fhem  out,  and  must  report  any  inCringement  of  them  to  the  head  of  his 
department" 

Norton  had  been  in  the  employ  of  the  defendant  over  a  year  and 
a  half,  and  was  promoted  to  brakeman,  and  had  been  employed  as 
brakeman  for  some  eight  or  nine  mouths  prior  to  the  happening 
of  this  accident.  He  was  a  witness  upon  the  trial,  and  testified  that 
he  Iiad  been  in  the  habit  of  operating  switches  in  the  manner  in 
which  he  operated  the  one  in  question  on  the  day  of  the  accident 
for  eight  or  nine  months, — ^that  is,  opening  them,  and  then  going 
away  and  leaving  them  open;  that  he  did  it  almost  daily.  It  is 
conceded  that  leaving  the  switch  open  was  tiie  cause  of  the  accident. 
At  the  close  of  the  plaintiffs  case,  the  trial  court,  in  denying  the 
motion  for  a  nonsuit,  announced  that  the  only  qnestion  to  be  deter- 
mined was  the  incompetency  of  Norton;  and  that  was  the  principal 
issue,  and  indeed  the  only  issue,  finally  presented  to  the  jury  for  ' 
their  consideration  in  determining  the  liability  of  the  defendant. 
It  is  conceded  that  Norton  was  at  the  time  of  his  wployment,  and 
at  the  time  of  his  promotion  to  the  position  of  brakeman,  a  com- 
petent man,  and  the  question  is,  assuming  his  story  to  be  true, 
whether  the  violation  of  the  rule  habitually  indulged  in  by  him  ren- 
dered him  an  incompetent  man,  and  whether  the  defendant  had  no- 
tice of  his  habitual  disregard  of  the  rule  in  question.  Norton's  own 
testimony  shows  him  to  have  been  an  incompetent  ser\-ant.  "A  com- 
petent man  is  a  reliable  man, — one  who  may  foe  relied  upon  to  exe- 
cute the  rules  of  the  master  unless  prevented  bgr  causes  beyond  his 
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contnd.  Hence  incompetexL<7  exiata  not  alone  in  phyrical  or  mental 
attributes,  but  in  tlie  disposition  with  which  a  servant  perfoims  his 
duties.  If  he  habitually  neglects  those  duties,  he  becomes  unrelia- 
ble, and,  although  he  may  be  physically  and  mentally  able  to  do 
well  all  that  is  required  of  him,  his  disposition  towards  his  work, 
and  towards  the  general  safety  of  the  work  of  his  employer  and  to 
his  fellow  servants,  malces  him  an  incompetent  man."  Goppiiu  t. 
Bailroad  Co.,  122  N.  Y.  557--5C4,  26  N.  E.  915.  It  is  true  that  when 
Norton  was  hired,  and  when  he  was  promoted  to  the  position  of 
brakeman,  he  was  a  competent  man.  But  the  duty  of  the  de- 
fendant did  not  end  there.  Not  only  is  it  its  duty  to  secure  com- 
petent men,  but  it  must  see  to  It  that  tiiey  remain  competent;  and 
for  that  purpose  it  must  maintain  a  vigUant  watch  and  superin- 
tendence over  its  men,  just  as  it  does  over  its  tracks,  engines,  and 
cars.  Of  course,  having  procured  competent  and  reliable  men,  it 
is  not  answerable  for  the  hrst  lapse  of  duty  by  reason  of  the  care* 
lessness  or  negligence  of  ttie  men  so  hired;  but,  when  it  becomes 
habitual  or  of  frequent  occurrence,  then  it  Is  chargeable  with  any 
damages  r^olting  therefrom,  if  it  has  notice  of  such  conduct  on  the 
part  of  its  employe,  or  if  it,  by  a  reasonable  superviedon  of  those 
employed  in  its  service,  could  have  acquired  notice  or  knowledge  of 
such  carelessness  or  neglect  of  duty.  Upon  the  trial  the  detoid- 
ant  produced  the  division  superintendent  having  chaise  of  that 
division  of  the  road  where  the  accident  happened,  and  other  ofBcers 
or  employes  of  the  defendant,  superior  in  rank  to  either  Norton  or 
Cameron,  who  all  testified  that  they  had  no  knowledge,  and  had  neT- 
er  heard,  of  any  neglect  of  .duty  by  Norton,  and  had  never  heard 
of  his  alleged  practice  of  leaving  switches  after  he  had  opened  theno. 
Bailroad  corporations  can  only  receive  notice  of  the  condition  of 
their  roads,  and  the  conduct  of  those  employed  by  them,  through 
their  officers;  and  for  the  purposes  of  this  case  It  will  be  assumed 
that  the  defendant,  by  the  testimony  produced  upon  the  trial,  es- 
tablished the  fact  that  it  had  no  actual  notice  of  the  manner  In 
which  Norton  discharged  his  duties.  But  that  Is  not  suiBcient  to 
relieve  it  from  responsibility.  If  the  careless  discharge  of  his  duty 
was  continued  for  such  a  length  of  time  that  a  careful  and  diligent 
supervision  of  its  employes  ought  to  have  brought  it  to  its  notice, 
then  it  is  chargeable  with  knowledge.  Whittaker  t.  Canal  Co.,  126 
N.  Y.  544,  27  N.  E.  1042.  The  jury  having  found,  as  it  must  have 
found,  that  Norton  neglected  his  duty  in  the  manner  heretofore  de- 
tailed,— that  he  was  accustomed  to  violate  the  rules  of  the  defendant 
in  that  particular, — it  was  a  question  of  fact,  proper  to  be  submitted 
to  them,  whether  such  violation  of  the  rules  and  habitufd  neglect  of 
duty  had  been  so  frequent  and  long  continued  as  to  satisfy  them  that 
a  careful  supervision  would  have  brought  it  to  tiie  knowledge  of 
the  defendant;  which  necessarily  included  in  it  the  further  question 
of  fact,  did  the  defendant  so  diligently  supervise  the  work  of  its 
employes  as  to  prevent  their  becoming  negligent  and  careless  in 
the  discharge  of  their  duties,  and  violating  the  rules  of  Hie  defend- 
ant established  for  their  guidance?  These  were  questions  of  fact 
TpvQfper  to  be  submitted  to  the  Jury,  and  I  do  not  think  that  the  drial 
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conrt  erred  in  refusing  to  nonsuit,  and  permitting  the  case  to  go  to 
the  jury.  No  exceptions  appear  to  have  been  taken  to  the  manner 
in  which  the  issues  to  be  determined  by  them  were  submitted  to  the 
jnry. 

I  do  not  think  the  court  erred  in  admitting  evidence  that  employeB 
of  the  road  knew  Norton's  habit  of  violating  the  rale  in  question. 
While  knowledge  by  Norton's  coemployes  of  his  violation  of  the  rales 
was  not  necessarily  notice  to  the  defendant,  yet  I  think  it  was  com- 
petent to  prove  that  such  violation  was  not  secret,  but  was  open 
and  frequent.  It  was  evidence  that  properly  might  be  taken  into 
consideration  by  the  jury  upon  the  question  as  to  whether,  if  the  de- 
fendant had  diligently  supervised  its  employee,  it  would  not  have 
discovered  such  neglect  of  duty.  For  these  reasons,  the  Judgment, 
I  think,  ahoold  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  General  Term,  Third  Department.  May  8,  1894.) 

Dauaqes— Rule  Adopted  at  Instanck  (»f  Party. 

The  correctness  of  a  rule  of  damages  adopted  at  the  Instance  of  a  party 
cannot  be  qnestlMied  by  sucb  party. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Katherine  Van  Bensselaer  and  Cornelia  Bolton,  as 
ezecutrices  of  the  will  of  Catherine  W.  Van  Bensselaer,  deceased, 
against  Horatio  X>.  Mould,  for  wrongfully  entering  on  certain  lands 
under  water,  situate  on  the  east  bank  of  the  Hudson  river,  in  the 
town  of  East  Greenbueh,  in  cutting  and  removing  ice  therefrom. 
There  was  a  judgment  in  favor  of  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK,  JJ. 

Hale,  Cowen  &  Bulkley  (Esek  Cowen,  of  counsel),  for  appellant. 
Bichard  W.  Brass  (William  P.  Beutler,  of  counsel),  for  respond- 


HERBIOE,  J.    There  seems  to  be  no  question  in  this  case  bnt 

that  the  defendant,  for  a  series  of  years,  trespassed  upon  the  prop- 
erty of  the  plaintiffs'  testatrix,  and  took  and  carried  away  ice  there- 
from, without  permission,  and  against  her  repeated  warnings  and 
protests.  It  is  not  seriously  contested  but  what  the  plaintiffs  are 
entitled  to  recover  damages  for  such  trespass.  The  only  serious 
question  in  the  case  is  as  to  the  measure  of  damage  adopted  by  the 
i«feree.  I  do  not  see  that  appellant  can  justly  complain  of  the 
ruling  of  the  referee,  for  in  response  to  his  request  the  referee 
found  **that  nnder  the  circumstances  the  true  measure  of  damages 
is  the  value  to  the  plaintiffs*  testatrix  of  the  right  to  sell  to  others 
the  privilege  of  cutting  and  removing  the  ice  in  question,"  and  that 
was  the  rule  adopted  by  the  referee.  The  rule  for  measuring  the 
damage,  thus  adopted,  whether  correct  or  incorrect,  was  adopted, 
the  referee  at  the  defendants  special  request,  and  he  cannot  now 
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challenge  its  correctness.  What  the  value  of  that  right  was,  was 
a  question  of  fact  for  the  referee  to  determine  from  all  the  evidenoe 
before  him;  and  all  the  evidence  bearing  upon  that  question  that 
from  the  nature  of  the  case  could  be  given  seems  to  have  been  given, 
and  from  it  the  good  sense  of  the  referee  had  to  be  exercised  to  ar- 
rive at  a  proper  conclusion.  Drucker  v.  Bailway  Co.,  lOli  N.  Y. 
157-164,  12  N.  E.  568.  From  the  conclusion  that  he  arrived  at 
upon  such  question  of  fact  I  can  find  nothing  in  the  evidence  that 
justifies  me  in  concluding  that  he  erred,  and  found  "a  value  for  the 
right  in  question  not  justified  b,v  the  evidence.  Judgment,  there- 
for^ should  be  affirmed,  with  costs.    All  concur. 


VAN  KLEEOK  et  al.  t.  DUTCHESS  COUNTY  H.  CO. 

(Supreme  Court,  General  Term,  Second  Department    May  14,  ISf^) 

Railboad  Companies— Farm  Crossings. 

In  a  proceeding  to  compel  a  railroad  companj'  ta  tmlld  a  bridge  for  a 
farm  crossing,  the  cost  to  the  railroad,  as  compared  with  Uie  benefit  to  the 

landowner,  will  be  considered. 

Appeal  from  special  term,  Dutchess  county. 

Action  by  Gr.  A.  Van  Kleeck  and  others  against  the  Dutchess 
County  Railroad  Company.  There  was  a  judgment  in  favor  of  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAJI  and  PEATT,  JJ. 

Milton  A.  Fowler,  for  appellant 
Hufcnt  &  Tra^iB,  for  respondents. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  rendered  at  a  trial 
before  a  judge  without  a  jury.  The  action  was  brought  by  the 
I^aintifFs,  who  own  a  farm  through  which  the  defendant  took  a  strip 
of  land,  by  condemnation,  for  its  railroad,  to  compel  the  defendant 
to  build  a  crossing  under  its  railroad  for  stock  at  one  point,  and  a 
bridge  over  its  railroad  for  teams  and  stock  at  another,  in  addition 
to  certain  crossings  already  built  by  the  company.  From  the  proofs 
before  the  court,  it  Is  difficult  to  perceive  any  necessity  for  a  bridge 
over  the  railroad  at  all,  and  it  is  also  very  questionable  whether 
any  more  cattle  culverts  are  required  for  the  reasonable  use  of  the 
farm  owned  by  the  plaintiffs.  There  is  no  such  amount  of  travel 
over  a  farm  crossing  as  to  justify  the  great  expemte  of  building  a 
bridge  over  a  railroad.  It  Is  weU  settled  that  the  cost  to  the  rail- 
road, as  compared  with  the  benefit  to  the  landowner,  is  to  be  taken 
into  consideration,  in  deciding  whether  a  crossing  shall  be  required. 
Jones  V.  Seligman,  81  N.  Y.  190-196;  Wademan  v.  Railroad  Co., 
51  K.  Y.  508.  The  interest  of  neither  party  is  to  control,  but  the 
power  to  compel  the  building  of  proper  crossings  and  culverts  is  to 
be  exercised  in  a  proper  manner,  having  due  regard  to  the  con- 
venience of  the  owner  of  the  land,  and  without  subjecting  the  rail- 
road to  extravagant,  burdensome,  and  unreasonable  expense.  The 
question  is  one  that  depends  upon  the  facts  and  circumstances  of 
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each  particnlar  case,  the  location  of  the  lands,  and  the  needs  and 
necessities  of  the  owner.  While  he  is  to  be  reasonably  accommo- 
dated, the  railroad  most  be  justly  and  equitably  dealt  with.  What 
Che  expense  would  be  to  make  the  improvements  demanded  by  the 
phdntifl  was  a  material  fact,  which  the  court  below  refused  to  find, 
ifhis  we  think  was  error.  It  was  also  error  in  refusing  to  find 
the  height,  details,  and  cost  of  overhead  bridge,  with  approaches, 
and  also  cost  and  kind  of  under-crosaing  for  cattle. 

There  are  numerous  exceptions  remaining,  but  we  will  only  notice 
one  other,  to  wit,  in  permitting  a  nonexpert  to  answer  the  following 
question,  ^  it  practicable  to  build  a  bridge  there,  over  that  rail- 
road, at  a  reasonable  expenser'  No  one  but  an  engineer,  or  a  man 
experienced  in  bridge  building  or  kindred  work,  could  intdligently 
answer  such  a  question.  Besides,  the  answer  decided  the  issue  in 
the  case. 

It  seems  to  us,  in  view  of  the  above  reasons,  and  the  fact  that  the 
defendant  has  already  built  three  grade  crossings  within  about  a 
third  of  a  mile,  and  that  to  comply  with  the  demand  of  the  plaintiff 
will  entail  great  expense  and  hardship  upon  the  defendant,  there 
ought  to  be  a  new  trial  Judgment  reversed,  and  new  trial  ordered; 
costs  to  abide  ttie  event  All  concur. 


(Snprane  Gourt,  Oeneral  Torm,  Second  Department   Uay  14. 1804.) 

Amdmpsit— EnDEHCE  VMDER  Gbnebai<  Dbhtal. 

In  an  action  for  mon^  alleged  to  bare  been  loaned  by  plaintiff  to  de- 
fendants, evidence  that  Qie  money  was  given  to  def«idant8  under  an  agree- 
ment by  wblcb  th^  were  to  take  care  of  plaintiff  la  admissible  imA&c  a 
general  denial. 

Appeal  from  circuit  court,  Weatcfaester  county. 

Action  by  Hester  A.  Tompkins  against  William  H.  Tompkins  and 
another  to  recover  money  alleged  to  have  been  loaned  by  plaintiff 
to  defendants.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  defendants  appeaL  Reversed. 

Ar^ed  before  BROWN,  P.  J.,  and  PBATT,  J. 

■  Francis  Larkin,  for  appellants. 
W^iUiam  P.  Fiero,  for  respondent. 

BBOWN,  P.  J.  The  complaint  in  this  action  set  forth  as  a  cause 
of  action  a  loan  of  a  sum  of  money  by  the  plaintiff  to  the  defendants, 
and  nonpayment  thereof  after  demand.  The  answer  was  a  general 
denial  of  the  complaint,  except  as  to  the  allegation  of  demand  and 
nonpayment.  Upon  the  trial,  upon  cross-examination  of  the  plain- 
tiff, and  upon  the  direct  examination  of  the  defendante,  ques- 
tions were  asked  for  the  purpose  of  showing  that  the  money  was 
given  to  the  defendants  under  an  agreement,  by  which  they  were 
to  board  and  take  care  of  the  plaintiff  and  her  sister,  who  were  re* 
iqpectively  the  mother  and  aunt  of  the  defendant  William  H.  Tom]>* 
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kins.  This  evidence  wa«  excluded  upon  plaintifTa  objection,  on 
the  ground  that  it  was  Inadmiasible  under  the  pleadings,  and  the 
«zception  to  this  ruling  presents  the  question  upon  ^is  appeal. 
Under  a  general  denial  the  defendant  may  contradict  any  evidence 
i^ven  by  the  plaintiff  in  support  of  the  cause  of  action  alleged  in 
the  complaint.  Milbank  t.  Jones,  141  N.  Y.  340,  36  N.  E.  388,  and 
rases  cited;  Boemer  v.  Striker,  142  N.  T.  134,  36  E.  808.  He  la 
not  confined  to  a  simple  denial  of  the  facts  testified  to  on  behalf 
of  the  plaintiff,  but  he  may  introduce  any  evidence  which  tends  to 
show  the  transaction  between  the  parties  to  be  different  from  what 
the  plaintiff  claims  it  to  be.  The  plaintiff  allied  and  testified  that 
the  transaction  with  the  defendants  was  a  loan  of  money.  Under 
a  general  denial,  defendants  were  entitled  to  show  the  agreement 
under  which  they  claimed  to  have  received  it  The  cases  cited  by 
the  respondent  have  no  application.  Bassett  t.  Lederer,  1  Hun,  274, 
and  McKyring  v.  Bull,  16  N.  Y.  297,  were  cases  where  defendants 
sought  to  prove  payment  under  a  general  denial  This  defense  mnat 
always  be  pleaded.  Lent  v.  Railroad  Co.,  ISO  N.  Y.  504-511,  29  N. 
E.  988.  Weaver  v.  Barden,  49  N.  Y.  294,  was  an  action  to  compel  tiie 
transfer  of  stock  to  the  plaintiff.  The  court  held  that  under  a  gen- 
eral denial  defendant  could  not  prove  he  was  a  bona  fide  purchaser 
of  the  stock,  for  the  reason  that  tlmt  fact  had  no  tendency  to  contra- 
dict an3rthing  which  plaintiff  was  bound  to  prove  to  sustain  his  case. 
These  cases  do  not  conflict  with  the  rule  here  applied.  The  judg- 
ment must  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 


OSnpreme  Ooort,  Genavl  Term.  Second  Department   Tdaj  14, 1894) 

Tasjbe  Ihpriborhkivt— What  CoNsrrruTEs. 

Though  plaintiff  was  not  arrested  by  defendant's  order,  the  arrest  Is  rati- 
fied, and  constitntes  a  technical  false  Imprisonment,  where  defendant 
afterwards  (Otiered  the  officer  to  detain  plamtlff,  thoi^  It  was  imly  for  & 

few  minutes. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Timothy  Callahan  against  Wilbur  H.  Searles  for  taUe. 
imprisonment.  From  a  judgment  entered  on  a  verdict  in  favor  ot 
plaintiff  for  f250,  defendant  appeals.  AflQrmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  J. 

William  G-.  Valentine  (Francis  Larkin,  of  counsel),  for  appellant. 
Nelson  H.  Baker,  for  respondent 

PILITT,  J.  This  is  an  action  of  false  imprisonment,  and  the  coun- 
sel for  the  defendant  well  says,  in  his  brief,  that  Bach  a  case  wonld 
not  be  likely  to  happen  in  a  lifetime.    That  such  a  coincidence 

should  happen  is  remarkable,  but  I  think  it  is  clear  that  an  arrest 
and  detention  or  imprisonment  were  sufficiently  proved  to  sustain 
a  verdict  for  the  plaintiff.  The  fact  that  the  officer  went  into  the 
pi'esence  of  the  plaintiff,  inquired  abont  the  stolen  property,  showed 
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his  shield,  and  t<dd  the  plaintiff  to  come  along  with  him  to  defend- 
ant%  was  an  arrest  Even  If  plaintiff  was  not  arrested  by  a  distinct 
order  of  defendant,  the  act  of  the  ofBcer  was  ratified  afterwards  at 
the  store  where  the  defendant  ordered  plaintiff  to  be  detained 
until  it  was  proved  that  the  idioes  had  been  a  few  doors  from  defend- 
ant's store.  A  technical  false  imprisonment  was  proved,  within 
weU-settied  mles  of  law.  Bissell  v.  Gold,  1  Wend.  210;  Searis  v. 
Viets,  2  Thomp.  &  C.  224;  Mowry  v.  Chase,  100  Mass.,  79-85;  Ghurk 
T.  Starin,  47  Hun,  345.  We  shotdd  have  been  much  better  satisfied 
with  the  Terdict  if  it  had  been  mtich  smaller,  but  we  are  unable  to 
say  that  it  is  so  ezcessiye  as  to  warrant  us  in  settinsr  it  aside.  Judg- 
ment afflnned. 


(Supreme  Court.  Genrasl  Term,  Second  Department    May  14,  ISM.) 

Apfbai^Harhlbss  Error— Comments  os  Evidence. 

In  an  action  for  services  alleged  to  have  been  rendered  by  plaintifiTa  as- 
signor to  defendant's  testator,  the  principal  witness  to  prove  the  services 
was  the  assignor's  daughter.  The  Judge,  commenting  on  the  evidence,  said 
that  the  witness  was  naturally  Interested  in  her  mother's  claim.  All  the 
facts  aa  to  the  relatl(m  of  the  witness  to  th6  parties  on  tiie  case  were  foUy 
presented  to  the  Jury.  Betd,  that  plaintiff  was  not  prejudiced  by  such  re- 
mark, as  it  could  not  have  been  understood  by  the  Jury  othowlse  than 
that  the  witness  was  naturally  interested  for  her  xaotha. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  John  Zi^ler  against  George  W.  Pearsall  and  another, 
as  ocecutors  of  the  will  of  Elizabeth  B.  Brush,  deceased,  on  claims 
arising  from  transaction  between  one  Mary  Harris  and  decedent, 
and  assigned  said  Mary  Harris  to  plaintiff.  There  was  a  Judg- 
ment in  ftLTor  of  defendants,  and  plaintiff  appeals.  Affirmed. 

Ajgued  before  BEOWN.  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

James  Henderson  (Simon  Sultan,  of  counsel),  for  appellant 
James  C  Church,  for  respondenta 

PRATT,  J.  We  hare  examined  this  case  with  great  care,  and 

have  arrived  at  the  conclusion  that  It  was  rightly  decided  at  the 
circuit  upon  the  merits.  The  evidence  was  conflicting,  but  it  pre- 
sented a  case  that  a  jury  might  well  regard  as  having  no  foundation 
in  justice  or  equity.  There  is  only  one  exception  that  requires  any 
comment.  The  claim  was  for  services  rendered  a  testator  in  her 
lifetime,  which  had  been  assigned  to  the  plaintiff.  The  assignor 
was  a  Mrs.  Harris,  who  claimed  to  have  rendered  the  services;  and 
the  most  important  witness  to  prove  the  services  was  Miss  Harris, 
her  daughter.  The  judge,  in  commenting  on  the  evidence,  stated 
that  Miss  Harris  was  naturally  interested  in  her  mother's  claim, 
to  which  remark  an  exception  was  taken.  Strictiy  speaking,  per- 
haps, that  was  error;  but  we  cannot  see  that  the  plaintiff  was  preju- 
diced thereby.  On  the  contrary,  it  clearly  appears  that  he  was  not 
prejudiced.  The  substance  and  intent  of  the  charge  was  that  the 
jury  were  at  liberty  to  pass  upon  the  credibility  of  the  testimony, 
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which  was  entirely  proper.  Taking  into  consideratioB  her  croas- 
^amination,  and  the  evidence  of  the  defendants,  it  was  a  case  that 
had  to  be  submitted  to  the  jury,  and  the  credibility  of  her  teBtimony 
paned  upon.  There  was  no  possibility  that  the  words  used  by  the 
Judge  could  have  misled  the  jury,  as  aU  the  facts  as  to  her  relation 
to  the  parties  and  the  case  were  fully  developed  to,  and  understood  by. 
the  jury.  The  chaise  was  not  that  Miss  Harris  was  interested  in  tibe 
result  of  the  suit,  but  was  a  rematk  simply  to  call  attention  to  her 
relation  to  the  principal  party  to  the  claim.  In  truth,  she  was 
naturally  interested  for  her  mother,  but  not  pecuniarily  interested, 
and  no  intimation  of  the  latter  kind  was  suggested  by  the  charge. 
The  whole  charge,  taken  together,  was  correct  and  Impartial,  and  the 
verdict  evidentj^  just. 

The  claim  for  rent  was  equally  without  foundation;  as  matter 
of  fact,  testator  never  occupied  the  room  at  all;  and,  upon  the  as- 
signee's own  showing,  the  room  was  given  up  on  the  26th  of  Aiml, — 
at  least  eight  weeks  before  the  termination  of  said  alleged  letting. 
— but  only  three  weeks'  credit  was  allowed  upon  the  bill.  Thi* 
transaction  seems  to  characterize  somewhat  the  motives  of  the  as- 
signor in  making  up  her  claims.  The  verdi<-t  was  just,  and  the 
judgment  must  be  affirmed,  with  costs.    AH  concur. 


JONES  T.  LEONAItD  et  al. 
(Bnpreme  Ooort,  Oenosl  Term,  Second  Department   Hb^  14. 18M.) 

Tbcsts— Validitt— ADTHORIZTR&  Trfrter  to  Ubk  Fdmd. 

A  provision,  In  a  bequest  In  trust,  that  the  trustee  may  a^ly  radb  pcR^ 
tion  ot  the  trust  fund  to  his  p«wnal  use  as  he  may  find  necessary,  does 
not  abolish  the  trust. 

Appeal  from  special  term,  Kings  county. 

Action  by  Daniel  S.  Jones  against  Edward  J.  Newell,  as  adminis- 
trator with  the  will  annexed  of  Bridger  Callahan,  deceased,  and 
Annie  Leonard,  as  administratrix  of  Patrick  D.  Callahan,  deceased, 
and  others,  to  compel  payment  of  a  judgment  held  by  plaintiff  out 
of  the  property  left  by  Bridget  Callahan,  deceased.  From  a  judg- 
ment which  determined  that  defendants  Annie  Leonard  and  others 
were  not  entitled  to  any  interest  in  the  estate  left  by  Bridget  Calla- 
han, deceased,  and  dismissing  their  claim  against  the  estate,  they 
appeal.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

John  M^.  Zum,  for  appellants. 

Olcott  &  (Hcott  (W.  M.  K.  Olcott,  ot  counsel),  for  vespondeot. 

PRATT,  J.  The  appellants  contend,  upon  the  authority  of  Fiord 
V.  Fitcher,  38  Barb.  409,  and  other  cases,  that  the  bequest  of  per- 
sonal property  to  Callahan,  with  a  limitation  over  to  bis  dau^ter, 
rested  in  him  the  whole  estate,  and  that  the  limitation  over  was  void 
for  repugnancy.  Howerer  this  may  liave  been  had  the  bequest 
been  to  him  primarily  for  his  own  benefit,  and  without  the  sogges- 
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tion  <tt  a  troftt,  St  to  not  neceauity  to  detennlne,  for  the  bequest  is 
made  to  Gallahan,  ''in  trust,  however,  and  for  the  benefit"  of  the 
dan^ter.  Appellant's  counsel  ai^e  with  great  ingenuity  that  the 
permiBsion  given  the  trustee  to  apply  such  portion  of  the  trust  fund 
to  his  personal  use  as  he  might  find  necessary,  without  accountabil- 
ity, was  equivalent  to  an  abolition  of  the  trust.  We  do  not  think 
this  can  be  held.  The  testator  cannot  be  suppled  to  have  contem- 
plated that  the  confidence  would  be  abused,  and,  if  not  abused,  the 
trust  was  not  endauKered,  as  the  result  well  illustrates.  On  the 
whole  case  we  are  of  <^inion  that  the  judgment  must  be  affirmed, 
bat  without  costs. 


(Supreme  Ooort,  Graicntl  Term.  Second  Departm«it   May  14,  ISM.) 

WiLUs — Undue  Influbncb — Evidekcb. 

Probate  will  not  be  refused  on  tbe  ground  of  undue  Influence,  where  it 
appears  that  testatrix  was  a  foiriy  Intelligent  person,  and  gave  Instruc- 
tlons  Intelligently  to  her  couna^  and  that  he  read  tbe  win  to  her,  ex- 
plaining each  clause,  to  whl<di  lAie  made  IntelUgeat  and  oonslsteitt  an* 
Bweni,  though  it  appears  that  she  was  somewhat  deaf,  and  not  very 
familiar  with  the  English  language. 

Appeal  from  surrogate  court,  Kings  county. 

Application  for  the  probate  of  the  will  of  Magdalena  Brommer, 
deceased.  The  application  was  contested  by  John  Paul  Hofhuan, 
Frederick  0.  Hoffman,  and  Henry  D.  Bultman,  gran^ons  of  decedent. 
The  will  was  admitted  to  probate,  and  contestants  appeal  Af- 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Miller  &  Miller  (Jacob  F.  Miller,  of  counsel),  for  appellants. 
George  F.  Martens,  for  respondents  John  Brommer  and  Frederick 
Brommer. 

l^omas  J.  Farrdl,  for  respondent  Helena  Hoffman. 

Henry  D.  Van  Orden  for  respondents  Bebecca  EUdderhoff  and 

others. 

PRATT,  J.  I  hare  been  much  entertained  with  the  ingenious 
and  admirable  presentation  of  this  case  by  the  appellants,  but, 
upon  careful  reflection,  it  seems  to  me  that  the  reasons  assigned  by 
the  learned  surrogate  for  his  conclusion  to  admit  thto  will  to  probate 
are  entirely  satisfactory.  The  will  is  dated  and  was  executed  May 
8, 1879, — 13  years  before  the  death  of  the  testatrix.  The  proofs  show 
that  the  draughtsman  had  been  counsel  for  the  husband  of  the  testa- 
trix, and  drew  his  will.  He  had  been  counsel  for  her  husband's 
executors.  Hto  professional  relations  with  the  family  had  been 
continued.  It  was  therefore  natural  that  she  should  send  for  this 
lawyer  when  she  determined  to  make  a  will  herself.  True,  he  had 
not  seen  much  of  testatrix,  herself,  after  her  husband's  death;  but 
there  is  no  evidence  that  she  had  any  occasion  to  confer  with  counsel 
in  the  mean  time,  or  that  she  ever  even  saw  any  other  counsel  for  any 
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purpose.  It  is  therefore  apparent  that  no  inference  of  fraad  or 
undne  influence  should  be  drawn  from  the  fact  that  this  lawyer  vnm 
selected.  The  choice  of  counsel  seems  to  have  been  her  own.  She 
evidentiy  determined  for  herself  to  make  a  wilL  When  the  coaasel 
eame  to  her,  she  stated  the  buemess  on  hand  hersdf,  and  gave  her 
own  instructions  to  him.  After  receiving  the  same,  he  made  an 
appointment  to  call  at  her  house  to  execute  the  document,  and  in- 
structed her  that  she  must  provide  witnesses  for  that  purpc«e. 
When  the  draughtsman  came  with  the  draft,  he  found  that  two  wit- 
n^Hes  were  present,  evidently  ciu»en  and  invited  by  her.  It  does 
not  appear  that  she  personally  requested  the  attendance  of  the  two 
witnesses,  but  one  of  them  (Mr.  Bremer)  testified  that  when  he  ar- 
rived the  testatrix  herself  told  him  that  she  wanted  him  ''to  come  as 
a  witness.**  The  other  witness  (BCr.  EUng,  since  deceased)  was 
present  when  Mr.  Bremer  arrived.  He  was  about  62  years  of  age, 
and  was  in  good  health.  Mr.  Bremer  had  formerly  lived  in  the 
family  with  testatrix  and  her  husband,  and  had  been  a  clerk  for  her 
husbfind  in  Us  grocery  business.  After  the  paper  was  executed, 
it  was  delivered  to  the  draughtsman,  who  took  and  kept  it  for  her. 
She  subsequently  spoke  to  others  of  the  fact  that  she  had  made  a 
will,  evidently  refeiring  to  this  occasion  and  this  paper.  It  is  there- 
fore plain  that  she  began  and  carried  out  this  business  understand- 
ingly, — so  far,  at  least,  as  t^e  matter  of  making  a  testamentary  dis* 
position  of  her  prox>erty  was  concerned,  and  selecting  natnral 
agencies  to  carry  out  her  purpose.  It  also  appears  that  the  will  was 
executed  with  aU  due  formality.  She  thereafter  lived  for  some  13 
years,  conscious  of  the  fact  that  she  had  made  a  will;  and  none  of  the 
contestants  seem  to  have  raised  any  question  of  her  capaclly,  al- 
though some  of  them  knew  that  she  had  made  a  will. 

The  next  question  relates  to  her  knowledge  of  the  04>ntents  of  the 
document  On  this  point  there  was  rather  more  than  the  ordinary 
amount  of  proof.  The  paper  was  read  over  to  her  by  the  draughts* 
man,  who  was  one  of  the  witnesses,  in  the  presence  of  the  other  two 
witnesses,  whom  she  had  herself  selected  for  that  purpose, — Mr. 
Bremer  and  Mr.  Bing.  There  Is  not  the  slightest  suggestion  that  the 
document  was  not  fully  and  fairly  read  to  her.  Indeed  no  motive  is 
t^uggested  for  any  fraud  or  imposition  in  this  respect.  The  only 
suggestion  of  want  of  knowledge  of  its  provisions  on  her  part  is 
predicated  upon  the  allegations — ^First,  that  she  did  not  understand 
the  Knglish  language;  and,  secondly,  that  she  was  too  deaf  to  nnder^ 
stand  what  was  read  to  her,  even  if  she  had  been  able  to  understand 
the  language.  On  the  first  point, — her  alleged  ignorance  of  the  lan- 
guage,— there  certainly  was  evidence  that  she  spoke  English,  and 
understood  the  speech  of  others  when  they  spoke  English.  True, 
there  were  some  suggestions  in  the  evidence  to  the  contrary;  but  it 
is  sufficient  to  say  that  there  was  fair  conflict  of  evidence  on  thia 
point,  and  therefore  the  finding  of  the  learned  surrogate  ought  not 
to  be  disturbed.  The  second  point  is  met  by  a  like  condition 
in  the  proof.  There  certainly  was  evidence  litat,  while  this 
testatrix  was  hard  of  hearing,  she  nevertheless  could  hear  what  was 
said  to  her  when  people  spoke  with  their  lips  from  6  to  12  inches 
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from  her  ears,  and  in  fotrlj  lond  tones.  One  witness,  as  the  result 
of  considerable  experience  with  her,  testified  that  when  she  spoke  in 
ordinary  tones,  near  to  her  ears,  she  seemed  to  understand  better 
than  when  she  spoke  loudly.  She  attended  to  her  ordinary  duties 
about  the  time  of  the  execution  of  this  paper,  receiving  communica- 
tions in  that  way  in  relation  to  everyday  affairs  of  Ute;  answering 
and  otherwise  acting  intelligently.  Mr.  Afertensy  the  draughtsman 
of  the  will,  and  Mr.  Bremer,  the  surviTor  of  the  two  witnesses  invited 
the  testatrix,  each  testified  that  the  former  read  over  the  will, 
clause  by  clause,  pausing  occasionally  to  make  explanations,  as  he 
read;  that  he  spoke  loudly,  with  his  Hps  within  about  12  inches  of 
her  ears;  and  that  her  answers  were  intelligent  and  consistent 
There  was  therefore  suificient  evidence  to  sustain  the  findings  of 
the  learned  surrogate  that  she  heard  the  contents  of  the  will  read, 
and  nnderstood  the  explanations,  and  there  certainly  was  no  snch 
w^hty  mass  of  evidence  to  the  contrary  as  to  justify  ns  in  overrul- 
ing Mb  conclusionB  on  this  qaestlon  of  fact 

We  thus  reduce  this  ease  to  the  simple  question  whether  or  not 
this  paper  attests  such  an  nnnatoral  disposition  of  property  as,  of 
itself,  to  indicate  undue  infiuence  from  somebody.  It  seems  to  me 
that  this  question  is  pretty  much  answered  by  what  has  been  already 
said.  This  lady  was  a  fairly  intelligent  person,  who  knew  what  she 
was  about;  who  intelligently  gave  her  own  instructions  to  counsel 
of  her  own  selection,  and  there  is  no  question  but  that  they  were  fair- 
ly expressed  in  this  document.  It  is  of  no  moment  that  counsel 
could  not,  as  a  mere  act  of  memory,  recall  the  details  or  snbstance 
of  the  conversation  In  which  the  instructions  were  given,  indqtend- 
entiy  of  the  will  itself.  That  was  not  remarkable,  after  the  lapse 
of  13  to.  15  years.  Indeed,  it  would  have  been  more  remarkable 
if  he  had  undertaken  to  detail  such  conversations  after  such  a  lapse 
of  time.  He  was  intrusted  with  the  custody  of  the  document  for 
safe-keeping,  and  hence  there  was  a  special  occasion  why  he  should 
have  preserved  his  memorandum  of  the  original  instructions.  Under 
these  circumstances,  the  paper  attests  her  will;  and  neither  courts 
nor  individuals  have  a  right  to  speculate  upon  the  reasons  why  she 
chose  this  or  rejected  that  relative  as  an  object  of  her  bounty.  Tak- 
ing the  whole  case  together,  I  think  the  evidence  showed  tiiat  this 
lady  possessed  fair  testamentary  capacity;  that  she  clearly  under- 
stood the  contents  of  this  instrument,  and  freely  executed  It.  Under 
these  circumstances,  we  ought  not  to  interfere.  The  decree  of  the 
snm^te  should  ther^ore  be  affirmed,  with  costs  of  the  appeal 
ag^nst  the  adult  contestants,  but  not  against  the  infanta. 


(Sniveme  Ooort,  Ooteral  Term,  Second  Department.   May  14, 18M.) 

Affbal — Admibsion  op  Evidence— Harmless  Errok. 

Error  In  admitting  Incompetent  evidence  is  cored  whwe  competent  evi- 
dence of  the  same  facts  is  afterwards  given. 
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Af^ieal  from  circuit  court,  Westchester  county. 

Action  hj  John  Baven  against  WiUiam  B.  Smith  for  services  per^ 
formed  under  a  contract  There  was  a  judgment  in  favor  of  plain- 
tiff, and  defendant  appealB.  AfQrmed. 

For  former  report,  see  24  N.  Y.  Supp.  600. 

Argued  before  BBOW]^,  P.  J.,  and  DYKMAN  and  FBATT,  JJ. 

J.  K.  Bowen,  for  appellant 
Frederick  W.  Clark,  for  respondoit 

PBATT,  J.  The  plaintiff  testified  under  ezc^rtion  that  his  men 
reported  to  him  that  they  had  been  stopped  from  work,  having 
been  discharged  by  defendant  That  did  not  injure  defendant,  for 
the  fact  of  being  stopped  was  testified  to  by  another  witness,  and 
was  not  contradicted  by  defendant,  who  went  upon  the  witness 
stand  at  a  later  stage  of  the  trial.  It  is  also  objected  that  plaintiff 
was  allowed  to  put  in  evidence  a  copy  of  a  notice  served  by  him  on 
defendant,  without  having  previously  given  notice  for  the  produc- 
tion of  the  orj^naL  Such  notice  was  given  at  the  trial  after  de- 
fendant had  failed  to  produce  the  originaL  Ko  suggestion  wm 
made  that  defendant  was  unable  to  produce  the  original,  or  that  he 
desired  to  do  so.  Nor  did  he,  when  upon  the  witness  stand,  deny 
receiving  the  notice.  It  is  plain  tliat  defendant  was  not  injured  by 
receiving  the  copy  in  evidence.  It  appears  tiiat  at  the  time  the  ver^ 
bal  contract  was  made  a  Mr.  Fairchild  was  present,  who  made  min- 
utes of  the  conversation.  Neither  party  asked  him  to  produce  his 
minutes,  although  he  was  examined  as  a  witness.  Had  th^  been 
produced,  it  may  well  be  tliat  we  should  be  better  satisfied  with  the 
proof.  But  tiie  parties  elected  to  go  to  the  jury  upon  their  own  te»- 
timony,  and  the  verdict  based  upon  it  cannot  be  set  aside  as  con- 
trary to  the  evidence.  Bo  as  to  tiie  measure  of  damages.  Two  wit- 
nesses testified  the  work  could  be  done  at  a  cost  that  would  allow 
plaintiff  a  profit  of  five  cents  a  cubic  yard.  Three  testified  that  it 
would  cost  much  more  than  the  agreed  price.  As  it  is  not  disputed 
that  plaintiff  wished  to  proceed  at  the  contract  price,  and  was  not 
called  upon  to  do  so,  the  jury  may  well  have  believed  the  plaintiff's 
witnesses.  We  cannot  the  verdict  was  wrong,  Joc^mrat  af- 
firmed, with  Goste. 

Tn  re  GILROT. 

(Supr^e  Court,  Geoeml  Term,  Second  Department    May  14, 18M.) 

JIminbnt  Dohaih— Award  or  Damaobb— Sufpicibnct  of  Evidbncs. 

The  report  of  the  commlssloaerfl  In  a  condemnation  proceeding  as  to  the 
amount  of  the  award  will  not  be  disturbed  unless  it  la  apparent  that  the 
-same  amount  Is  so  grossly  iuadcqunto  as  to  show  evidence  of  partialis, 
fraud,  or  undue  influence. 

Appeal  from  special  term,  Westchester  county. 

Application  by  Thomas  F.  Gilroy  to  acquire  lands  under  the  aque- 
duct law.  From  the  award  of  damages,  the  landowner  appeals. 
Affirmed. 

Argued  before  BBOWN,  P.  J.,  and  I>Y£MAN  and  PRATT,  JJ. 
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Bangs,  Stetson,  Tracy  &  McVeagh,  for  appellant. 
Wm.  H.  Caaric,  for  respondmt. 

PRATT,  J.  This  proceeding  was  instituted  under  chapter  490  of 
the  Laws  of  1883,  commonly  known  as  the  ^Aquednct  Law,^'  to  acquire 
land  in  Westchester  county  fw  a  storage  reservoir.  Oommissioners 
were  duly  appointed,  entered  upon  their  duties,  viewed  the  prem- 
ises, heard  testimony  and  arguments,  and  made  a  report  The 
only  ground  upon  which  the  report  is  sought  to  be  set  aside  is  that 
the  commissioners  failed  to  award  a  sufficient  amount  to  the  appel- 
lant to  afford  him  "just  compensation"  for  the  property  taken,  and 
damages  caused  by  such  taking.  It  is  to  be  observed  that  it  is  not 
claimed  that  there  is  any  irr^ularity  in  the  proceeding,  or  that 
any  l^al  principle  has  been  violated,  but  simply  that,  upon  the 
proofs,  the  award  is  insufficient  in  amount  The  evidence  is  con- 
flicting, no  two  witnesses  folly  agreeing  as  to  a  proper  amount;  but 
the  report  in  no  respect  is  lower  than  the  sum  ftzed  by  any  witness 
who  testified  to  the  lowest  amount,  or,  in  other  words,  the  report  is 
at  a  sum  between  the  highest  and  lowest  estimates;  bo  that,  as 
sometimes  said  of  a  verdict,  it  is  supported  by  the  evidence.  But 
it  must  be  recognized  that  the  commiraioners  were  not  entirely  bound 
by  the  oral  testimony.  They  saw  the  property,  its  location  and  ca- 
pabilities, and  their  report  must  stand,  unless  it  is  apparent  that 
the  sum  awarded  Is  so  grossly  inadequate  as  to  afford  evidence  of  par- 
tiality, fraud,  or  undue  influence.  It  must  appear  that  the  awnrd 
is  grossly  inadequate,  to  justify  a  court  in  setting  It  aside.  The  mie 
is  well  settled  that,  except  in  extreme  cases,  an  appellate  court  will 
not  set  aside  an  assessment  unless  the  same  is  clearly  proved  to  be 
grossly  inadequate,  or  that  the  commissioners  fell  into  some  error  in 
their  estimates,  or  adopted  some  erroneous  principle.  Because  the 
landowner  may  have  more  witnesses  is  not  sufficient  to  overcome  the 
oj^ions  of  the  commissioners.  In  re  Central  Park  Extension,  16 
Abb.  Fr.  56;  Railroad  Co.  v.  Lee,  13  Barb.  169.  Under  well-Bettled 
principles,  the  order  appealed  from  must  be  affirmed. 


In       PAYNE'S  E8TATB. 

(Snpreme  Gonrt,  Oenoral  Term,  Second  Department.   May  14. 1894.) 

E1KCDTOR8  AHD  Adhinistrators— Ihvbntobt— Strieibo  Out  Iteus. 

An  Item  Inserted  In  an  inventoiT  by  mistake  may  be  strlfften  oat  after 

the  Inventory  is  swom  to. 

Appeal  from  surrogate's  court,  Suffolk  county. 

Judicial  accounting  of  Albert  Payne  and  Shepard  H.  Payne,  as 
«^xecntor8  of  Silas  W.  Payne.  From  the  decree  settling  the  accounts, 
the  executors  appeal.  Reversed. 

Ai^ed  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Wilmot  M.  Smith,  for  appellants. 
T.  II.  Griffing,  for  respondent 
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PRATT,  J.  The  contestantB  herein  eeem  to  rely  mainly  upon  the 
statement  that  the  note  In  controTeray  was  returned  in  the  inven- 
tory as  part  of  the  estate  of  the  deceased,  and  was  sworn  to  as  such. 
But  this  is  not  true,  as  a  matter  of  fact.  On  the  other  hand,  it  clear- 
ly appears  that  this  item  was  stricken  from  the  inventory  before  It 
was  died.  It  is  said  it  was  sworn  to  before  it  was  amended  by  strik- 
ing out  this  item,  and  hence  it  must  be  r^arded  as  conclusively  to 
be  an  asset  of  the  estate.  If,  however,  it  was  put  in  the  inventory 
by  mistake,  it  was  proper  to  make  the  correction,  and  It  was  done. 
The  weight  of  evidence  seems  clearly  to  show  that  the  testator  in- 
tended to  ^ve  one-half  of  the  property  which  he  conveyed  to  him  ou 
Oxford  street,  reserving  only  the  interest  on  one-half  (tf  this  par- 
chase  money.  This  is  proved  by  the  written  agreement,  as  well  as 
the  declarations  of  the  testator.  It  is  a  jnst  Inference  that  the  mort- 
gage was  satisfied,  and  the  note  in  question  given  to  carry  out  said 
agreement  to  pay  the  testator  the  interest  during  life.  Such  a 
theory  is  the  only  one  consistent  with  all  the  facts.  The  testator, 
so  far  as  appears,  was  a  man  of  small  means,  comparatively;  and 
if  he  had  advanced  f2,000,  for  which  the  note  was  given,  it  seems 
incredible  that  some  one  of  the  family  should  not  be  aware  of  the 
fact,  and  able  to  explain  or  prove  the  transaction.  We  think  the 
fair  inference  is  that  the  note,  although  absolute  in  form,  was  given 
simply  as  securily  for  performance  of  the  obligation  to  pay  interest 
during  the  lifetiaie  of  the  testator,  and  that  tile  same  was,  in  legal 
effect,  canceled  at  his  death.  For  this  error  the  decree  must  be  re- 
versed, with  costs. 


(Snpreme  Court  General  Term,  Second  Department    May  14, 1894.) 

Oriiuhal  Law— Convictiom  undeb  Plea  op  Guiltt. 

Oode  Cr.  Proc.  {  332,  providing  that  do  convictloD  shall  be  had  on  the 
plea  of  guilty  In  cases  where  the  crime  Is  punishable  by  death  or  im- 
prlaonmeDt  tw  Ufe,  does  not  forbid  a  conviction  on  a  plea,  of  guilty  of 
manslaught^  In  the  second  degree,  though  the  Indictment  was  for  murder 
in  the  first  degree 

Appeal  from  court  of  oyer  and  terminer,  Kings  county. 

WiUiam  J.  Smith  was  indicted  for  murder  in  the  first  decree,  and 
pleaded  guilty  of  manslaughter  in  the  second  degree,  and  was  sen- 
tenced to  the  penitentiary  for  a  term  of  10  years.  He  now  apjdies 
for  writ  of  habeas  corpus,  alleging  that  his  imprisonment  was  ille- 
gal.   The  writ  was  dismissed,  and  he  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Btapleton  &  Miles,  for  appellant 

James  W.  lUdgway,  Dist  Atty.,  for  the  People. 

PRATT,  J.  There  is  no  merit  in  the  contention  urged  by  the  ap- 
pellant Section  35  of  the  Penal  Code  provides  ae  follows:  Tpon 
the  trial  of  an  indictment  the  prisoner  may  be  convicted  of  the  crime 
charged  therein,  or  of  a  lesser  degree  of  the  same  crim^  or  an 
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attempt  to  commit  the  crime  bo  chargfd,  or  an  attempt  to  com- 
mit a  lesser  degree  of  the  same  crime."  This  sectiOD  speaks 
for  Itself.  Section  332,  Code  Or.  Proc,  provides  that  no  eon- 
Tiction  shall  be  had  ux>od  a  plea  in  cases  where  the  crime  la  punish- 
able hy  death  or  state  prison  for  life.  The  appellant  was  not  con- 
victed of  any  such  crime,  but  of  one  punishable  for  a  term  of  years. 
Section  332  does  not  provide  that  a  man  may  not  plead  guilty  of 
any  crime  whatever,  bnt  simply  that  no  man  shall  be  convicted  upon 
such  a  plea  where  tiie  punishment  is  by  death  or  imprisonment  foi* 
life.  Ilie  matter  is  too  simple  and  plain  to  require  argument.  It 
may  be  added  that  courts  are  bound  to  decide  under  well-settled 
rules  of  statutory  construction,  without  r^rd  to  what  was  the  in- 
tention of  the  man  who  drafted  the  law.  Order  afQrmed.  AH 
concur. 


MDTCAL  UFB  INS.  OO.  Or  NICW  TORK  T.  NEWELL  et  al. 
(Supreme  Court,  Qeneml  Tmn,  Second  Department   May  14, 18M.) 

MOBTOAOBS — RlQHTB  OF  HORTOAOBR— PAVHEITr  OV  TaXRS  AFTB  t  FoRKONOSURS 

The  right  of  a  mort^gee  to  a  lien  (or  taxes  paid  to  protect  his  interest 
depends  not  on  coveDantB  in  the  bond  or  mortgage,  but  on  the  general 
principles  of  equity,  and  it  la  not  affected  by  the  merger  of  the  bond  and 
mortgage  in  a  judgment  of  foreclosure. 

Appeal  from  special  term,  Westchester  county. 

Action  by  the  Mutual  IJfe  Insurance  Company  of  New  York 
against  Darius  C  Newell  and  another  to  foreclose  a  morti:age. 
From  an  order  amending  the  judgment  of  foreclosure  so  as  to  include 
taxes  paid  by  plaintiff  after  the  judgment  was  entered,  Albert  C. 
Benedict,  grantee  of  the  equity  of  the  mortgaged  land,  appeals. 
Modified. 

Argued  before  BBOWN,  P.  J.,  and  PRATT,  J. 

B.  E.  &  A.  J.  Prime  &  Bums,  for  appellant  Albert  C.  Benedict 
Miller  &  Wells  (James  A.  Briggs,  of  counsel),  for  respondent. 

PBATT,  J.  The  right  of  the  mortgagee  to  protect  his  interest 
hy  pigment  of  taxes,  which  become  a  superior  lien,  depends  not  upon 
the  covenants  in  the  bond  or  mortgage,  but  upon  the  general  princi- 
ples of  equity.  It  follows  tiiat  the  merger  of  the  bond  and  mort- 
gage in  the  judgment  has  no  effect  upon  the  right.  The  general 
powers  of  the  court  are  ample  to  make  anch  corrections  in  the  judg- 
ment as  the  changed  conditions  render  necessary.  We  observe 
that  a  small  amount  paid  by  the  mortgagee  for  insurance  against  fli-e 
was  allowed  at  special  term.  The  order  appealed  from  should  be 
modified  by  striking  out  the  sum  allowed  for  insurance,  and,  as  thus 
modified,  affirmed,  with  costs. 
v.28N.Y.s.no.9— 58 
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NEWMAK  et  al.  v.  WILSON  et  aL 


(Supreme  Conrt,  General  Term,  Second  DepartmMit.    May  14,  18M.) 

Appeal— Wkioht  of  Etidknce. 

A  verdict  rendered  on  convicting  evidence  will  not  be  disturbed. 

Appeal  from  circuit  court,  Kings  couotT. 

Action  by  Simon  Newman  and  others  against  John  G.  Wilson  and 
another.  There  was  an  affirmative  judgment  in  faror  of  defendants 
on  a  counterclaim,  and  plaintiffs  appeal.  Affirmed. 

Argued  before  BBOWN,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

Benjamin  Patterson  and  George  Bell,  for  appellants. 
Byram  L.  Winters,  for  respondents. 

i'RATT,  J.  This  is  an  appeal  from  a  judgment  entered  on  a  vet- 
diet  of  a  jury,  and  from  an  order  denying  a  new  trial.  There  seems 
to  have  been  no  exception  taken,  however,  to  the  denial  of  the  mo- 
tion for  a  new  trial ;  but  that  is  immaterial,  as  there  was  no  merit 
in  the  motion,  and  we  should  affirm  the  order  even  if  there  had  been 
an  exception.  The  action  was  for  the  price  of  vinegar  sold  and  de- 
livered to  the  defendants,  which  they  used  in  their  business,  and  the 
jury  allowed  the  plaintiffs  the  price  of  it  in  this  verdict.  The  de- 
fendants set  up  a  counterclaim  for  damages  for  a  breach  of  warranty, 
which  was  sustained  by  the  jury,  and  judgment  was  thereafter  ren- 
dered in  favor  of  the  defendants.  The  evidence  was  conflicting,  and 
the  charge  was  fair,  clear,  and  unexceptionable,  and,  under  such  cir- 
cumstances, the  verdict  is  conclusive.  There  is  nothing  in  the  case 
to  show  that  the  verdict  was  not  an  intelligent  and  honest  exercise 
of  judgment  upon  all  the  facts  and  circumstances  of  the  case. 

The  appellants  complain  of  the  amount  of  the  verdict,  in  that  de* 
fendants  are  given  double  damages.  The  answer  to  that  is  that 
such  is  not  the  fact.  With  the  plaintiffs*  consent  the  judge  made  a 
list  of  the  items  of  the  defendants'  claim  for  damages,  and  gave  it 
to  the  jury  as  they  went  out  to  deliberate  upon  their  verdict,  and 
they  returned  a  verdict  for  a  sum  less  than  that  claimed  by  the  de- 
fendants. If  the  list  was  incorrect,  or  If  it  contained  any  claim 
which  ought  not  to  have  been  submitted  to  the  jury,  the  appellants 
should  have  had  it  corrected,  or  taken  an  exception. 

As  to  the  warranty  and  the  rule  of  damages,  the  judge  charged 
according  to  well-settled  roles  of  law,  to  which  no  exception  was 
taken.  Judgment  affirmed,  with  costs. 


(Supreme  Court,  Genial  Tmn>  Second  Departmoit   May  14. 1804.) 

Kboligknck— Etidbhcb, 

In  an  action  for  powmal  injuries,  caused  1^  a  collision  with  defend- 
ant's horses  while  In  charge  of  defendant's  servant,  plaintiff  testified  ttat 
when  she  first  saw  the  hwses  they  were  prandng  about,  bo  that  die  was 
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frightened,  and  drove  as  far  to  the  right  of  the  road  as  she  could;  tlint 
defendant's  servant  did  not  l^im  out  of  the  road,  or  attempt  to  stop  them; 
and  that,  when  near  plaintiff's  vehicle,  he  Jerked  the  halter  of  one  of  the 
horses,  causing  It  to  swerve  against  plaintiff's  wagon,  whereby  she  was 
thrown  out  ffeM,  tliat  the  question  as  to  whether  defendant's  servant 
was  negligent  ahonld  have  been  submitted  to  the  Jurj. 

Appeal  from  circuit  conrt,  Westchester  county. 

Action  hj  Sophia  Crozier  against  George  B.  Bead  for  personal 
injuries.  Judgment  was  entered  on  a  verdict  directed  by  tihe  court 
in  favor  of  defendant,  and  plaintiff  appeals.  Berersed. 

Argued  before  BBOWN,  P.  J.,  and  PBATT,  J. 

Frederick  W.  Sherman,  for  appellant 

Maurice  DUlou  (Martin  J.  Keogh,  of  coonsel),  for  respondent 

PBATT,  J.  This  is  an  appeal  from  a  jadgment  in  favor  of  the 
defendant,  entered  upon  a  vei^ict  rendered  by  direction  of  the  court 
at  the  close  of  the  tiiai,  notwithstanding  plaintiff's  request  to  go  to 
the  jury.  The  action  was  brought  by  the  plaintiff  to  recover  damages 
for  severe  and  permanent  injuries  caused  by  her  being  thrown  from 
her  wagon  by  a  collision  with  one  of  the  defendant's  horses.  Sho 
testifled  that,  as  she  was  driving  with  her  infant  daughter  in  Port 
Chester,  she  saw  a  pair  of  defendant's  horses,  in  charge  of  a  boy 
tplaintifTs  servant,  McCarthy),  coming  towards  her.  The  boy  was 
riding  one  horse  bareback  and  leading  the  other  by  a  halter.  The 
horses  were,  from  the  time  plaintiff  first  saw  them  in  the  distance, 
prancing  and  plnnging  about,  so  that  she  was  frightened.  She 
turned  far  out  to  the  right, — so  far  that  there  was  more  than  enough 
room  for  a  two-horse  team  and  lai^e  wagon  to  pass,  and  still  leave 
room  on  either  side  thereof.  The  boy,  instead  of  turning  out  of  the 
traveled  road,  or  of  stopping  or  attempting  to  stop  the  horses,  took 
them  suflBciently  near  to  cause  the  accident,  and  then,  when  Just 
abreast  of  her,  jerked  or  pulled  upon  the  halter  of  th^  led  horse, 
causing  the  latter  to  swerve  across  the  road,  and  back  into  plain- 
tifTs  wagon,  thereby  arresting  Its  progress  with  such  suddenness 
as  to  throw  her  and  her  child  out  of  the  wagon.  She  fell  upon  the 
atone  roadway,  and  injured  her  back,  arm,  shoulder,  and  legs.  A 
conflict  arises  between  the  testimony  of  the  four  witnesses — two  on 
each  side — as  to  whether  or  not  the  defendant's  horses  were  misbe- 
having before  the  collision  to  such  an  extent  as  to  have  made  it 
Diligent  to  take  them  near  the  plaintiff's  wagon.  We  think, 
under  the  testimony  as  it  stood  at  the  close  of  the  trial,  it  presented 
a  proper  question  to  be  submitted  to  a  jury.  The  testimony  on  the 
part  of  the  plaintiff  might  well  justify  the  inference  that  the  collision 
could  have  been  avoided  by  the  exercise  of  proper  care  on  the  part 
of  defendant's  servant.  If,  as  claimed  by  the  plaintiff,  the  horses, 
just  previous  to  the  accident,  had  become  in  a  degree  unmanageable, 
and  were  cavorting  from  one  side  of  the  street  to  the  other,  a  jury 
might  well  infer  it  was  thedutyof  the  servant  to  either  turn  the  horses 
out  of  the  road,  or  dismount  and  hold  them  by  the  heads  until  the 
plaintiff  had  safely  passed.  A  party  can  be  charged  with  negligence 
for  omitting  to  take  a  precaution  which  a  reasonable  man  would 
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have  taken  to  prevent  injury,  as  for  a  positive  n^Ugent  act  which 
results  in  damage.  Again,  a  jury  might  have  fonnd  it  was  negli- 
gent, under  the  circumstances,  to  jerk  the  horses'  heads  just  as  the 
horses  were  about  to  pass  the  plaintiff.  A  sudden  and  violent  jerk 
has  a  tendency,  as  everybody  knows,  to  make  a  horse  settle  back; 
and,  his  head  being  turned  from  the  wagon,  instead  of  towards  it^ 
the  tendency  woold  naturally  be  for  him  to  back  against  the  wagon. 
The  jury  might  have  thought  that  the  boy  negligently  and  unskill- 
fully  managed  the  horses  at  the  instant  of  or  just  before  the  collision. 
If  the  horses'  heads  had  been  towards  the  wagon,  there  would  have 
been  no  collision,  but  the  horses  would  have  backed  away,  which  is 
a  conclusion  that  follows  from  the  well-known  disposition  and  hab- 
its of  a  horse  not  to  run  against  any  obstacle.  At  all  events,  it 
presents  a  case  where  12  honest  men  might  differ  in  their  inferences 
as  to  the  n^ligence  of  the  defendant,  and,  if  they  found  in  favor  of 
the  plaintiff,  it  conld  not  be  said  the  verdict  had  no  support  in  the 
evidence.  It  therefore  appeared  that  the  idaintUf  was  without 
fault  Judgment  reversed,  and  new  trial  granted;  coats  to  abide 
the  event. 


REHRET  V.  CITY  OP  NEWBURGH. 

(Supreme  Court,  Oenerul  Term,  Second  Department.    May  14,  18d4.) 

HninciPAL  C0KPOBATION8— Defective  Btrekts— Plan  op  CoMeTRUcriOH. 

The  plan  of  construction  of  a  sidewalk,  whereby  water  flom  OY&r  and 
freezes  on  It,  is  not  a  nnlsauce  for  wtalcb  tbe  city  ia  liable  to  aue  who 
falls  thereon,  where  no  other  negligence  than  the  plan  of  constractlon  is 
charged  against  the  Htj.  Urquhart  t.  City  of  Ogdensbnrg,  91  N.  Y.  67^ 
followed. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  George  Rehrey  against  the  city  of  Newburgh  for  in- 
juries caused  by  falling  on  an  icy  sidewalk  at  a  point  where  the 
gutter  overflowed.  There  was  a  judgment  in  ffivor  of  d^endantp 
and  plaintiff  appeals.  Affirmed. 

Argued  before  DYKMAN  and  FBATT,  JJ. 

William  D.  Dickey,  for  appellant 
0.  Lw  Waring,  tor  respondent 

PRATT,  J.  It  is  perfectly  dear  that  this  case  cannot  be  reversed 
upon  the  ground  tliat  there  was  any  question  of  n^ligence  that 
ought  to  have  been  submitted  to  the  jury.  Indeed,  the  appellant 
does  not  claim  that  any  negligence  on  the  part  of  the  city  waa 
proved,  but  he  claims  that  the  oonstmction  of  the  sidewalk  as  con- 
structed constituted  a  nuisance  for  which  the  defendant  was  liable. 
This  contention  has  never  had  any  foundation  in  reason  or  law. 
Such  a  claim  would  impose  upon  every  city  that  constructed  a  side- 
walk to  make  it  level  from  one  end  to  the  other.  But  it  is  unneces- 
sary to  state  any  reason  for  the  affirmance  of  the  judgment  herein 
further  than  to  say  that  it  falls  under  the  principle  decided  in  the 
case  of  Urquhart  v.  Gil^  of  Ogdensburg,  91  N.  Y.  67.  Judgment 
affirmed,  with  costs. 
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O'NEIL  T.  TUIia>  AVE.  R.  GO. 


(Supreme  C!ourt,  Gleneral  Term,  Second  Department    May  14, 1894.) 

Witness— Credibility — Party  to  Action. 

Where  plalntlfl  la  a  wltneas  In  bis  own  behalf,  and  li  neither  contradicted 
nor  corroborated,  a  verdict  In  favor  of  defendant  will  not  be  dlatmrbed 
on  aH>eal  as  agalnat  the  wdght  of  evidence,  as  the  uncontradicted  testi- 
mony of  a  par^  to  an  action  Is  not  controlling. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Leonard  J.  O^eil  against  the  Third  Arenue  Bailroad 
Company  for  personal  injuries.  There  was  a  judgment  In  faror  of 
defendant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Tredwell  &  Gatlin  (Bufns  O.  Gatlin),  for  appellant. 
Hoadly,  Lauterbach  &  Jobnaon  (Wm.  N.  Cohen  and  Frederick  P. 
Delafidd,  of  counsd),  for  respondent 

PRATT,  J.   This  was  an  action  for  damages  for  personal  injuries. 

The  material  allegation  in  the  complaint  is  as  follows :  "That  when 
said  car  slowed  up  sufficiently  for  that  purpose,  plaintiff  started  and 
undertook  to  get  off,  bat  while  in  the  act  of  stepping  down  from  said 
«ar  into  the  street  the  said  defendant  negligently,  carelessly,  and 
recklessly  started,  increased,  and  accelerated  the  speed  of  said  car." 
As  to  the  course,  manner,  and  result  of  the  accident  the  plaintiff  vaH 
the  principal  witness  in  Ids  own  behalf,  and  he  was  not  contradicted 
nor  impeached,  nor  was  he  corroborated  upon  some  vital  points  in  the 
case.  It  is  not  very  clear  that  the  plaintiff  was  free  himself  from 
negligence  which  contributed  to  the  accident,  but  that  question  was 
submitted  to  the  jury  under  the  following  words:  "This  plaintiff 
must  show  you  that  he  was  free  from  fault  here,  and  that  the  defend- 
ant was  at  fault,"  so  that,  in  that  regard,  the  plaintiff  had  no  canse 
of  complaint  The  court  also  said  in  its  charge:  "Where  a  person 
is  interested  in  an  action,  it  is  for  the  jury  to  say,  after  having  heard 
his  testimony,  what  credit  they  will  give  to  it."  The  plaintiff  took 
no  exception  to  the  charge,  and  the  juiy  were  at  liberty  to  find  a 
verdict  for  the  defendant  upon  either  of  the  above  propositions. 
Bank  v.  Diefendorf,  123  Y.  191-200,  25  N.  E.  402.  See,  also,  Bel- 
ton  V.  Baxter,  58  N.  Y.  411,  and  Hart  v.  Bridge  Co.,  80  K  Y.  622. 

The  only  further  questions  available  to  plaintiff  to  reverse  that 
judgment  are  those  relating  to  rulings  upon  the  admission  and  re- 
•  Jection  of  evidence  upon  the  trial.  The  evidence  of  the  clerk  as  to  the 
role  about  reporting  cases,  and  that  the  office  had  received  no  report, 
we  think  was  relevant,  and  properly  admitted,  when  all  the  facts  and 
circumstances  of  the  case  are  considered.  It  was  proving  thp  absence 
of  a  circumstance  which  would  naturally  follow  if  the  contention 
of  the  plaintiff  was  true.  The  exception  to  the  ruling  of  the  judge 
made  at  request  of  the  defendant,  "that  the  nonproduction  of  a  wit- 
ness who  knows  nothing  of  the  accident  does  not  justify  an  inference 
against  the  defendant,"  is  too  plainly  right  to  require  comment. 
Judgment  affirmed,  with  costs. 
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MONTEVERDE  T.  BOAED  OF  SUP'RS  OF  QUEENS  COUNTY. 

(Supreme  Court,  Geno'al  Term,  Second  Departmeot.    May  14.  ISM.) 

OoHTRACTs— Substantial  Pbbforuancb. 

A  contract  la  substantially  performed  wha»  the  price  oC  flw  woi^  to 
be  done  Is  $21,000,  and  all  liad  been  done  except  small  matters,  which 
could  be  completed  for  $130^ 

Appeal  from  jadgment  on  report  of  referee. 

Action  by  Frank  Monteverde  against  the  board  of  BuperriBore  of 
Queens  county  to  recover  the  contract  price  of  work  done.  There 
was  a  jadgment  in  favor  of  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 
John  Fleming,  for  appellant 

Benjamin  W.  Downing  (W.  T.  B.  Milliken,  of  counsel),  for  respond- 


PRATT,  J.  The  determination  of  this  cause  depends  largely  on 
the  question  whether  the  plaintiff  sulwtantially  performed  his  era- 
tract.  That  is  ordinarily  a  question  of  fact.  The  contract  price  of 
the  work  was  $21,700,  and  flie  referee  finds  that  all  the  work  stip 
nlated  for  was  done,  with  the  exception  of  some  small  matters, 
which  could  be  completed  for  $154.  The  testimony  abundantly 
supports  that  conclusion.  It  appears  that  the  engineers  of  the 
county  were  in  constant  attendance  while  the  work  was  in  progress. 
It  was  done  under  their  supervision,  and  the  chief  engineer  certified 
to  the  county,  before  this  action  was, commenced,  that  the  road  could 
be  completed  according  to  the  contract  for  the  sum  of  $601.  At 
that  time  the  plaintiff  had  done  work  for  which  he  was  then  entitled 
to  receive  about  f3,500,  being  the  balance  of  80  per  cent  he  had  a 
right  to  draw  as  the  work  progressed.  He  urged  the  payment  <rf 
this,  and  offered  to  complete  the  work.  The  defendant  refused  to 
pay  him.  By  that  breach  of  their  duty  plaintiff  was  authorized  to 
bring  Ms  action  for  the  work  already  done.  The  contract  was  sub- 
stantially performed.  Had  it  not  been,  the  plaintiff  would  be  en- 
titled to  recover  for  the  work  so  far  as  done,  as  a  consequence  of 
defendant's  refusal  to  pay  as  required  by  the  contract  Judgment 
affirmed,  with  costs. 


MICKEE  V.  WALTER  A.  WOOD  MOWING  &  REAPING  MACH.  00. 

(Supreme  Court,  General  Term,  l^rd  Department  May  S,  1S94.) 

Mastkr  and  Sbbvant— Sapb  Plack  for  Servant  to  Wose. 

Whfre  nn  employe  of  defendant,  while  working  near  a  building  in  course 
of  construction  for  defendant  by  an  independent  contractor,  was  injured 
by  the  fall  of  a  piece  of  timber  from  the  building,  defendant  Is  not 
liable  on  the  ground  that  a  safe  place  was  not  furnished  for  the  em- 
ploye to  worli.  uul<>ss  it  had  notice  of  the  danger  of  falling  timbov,  or 
oould  have  known  of  It  by  reasonable  care. 

Appeal  from  circuit  court,  Rensselaer  county. 
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Action  by  Agnes  Mickee,  aa  administratrix,  against  the  Walter 
A.  Wood  Mowing  &  Reaping  Machine  Company  to  recoTer  damages 
for  the  death  of  plaintiff's  intestate.  From  a  judgment  entered  on 
a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  on  the  judge's  minutes,  defendant  appeals.  Re- 
versed. 

ArgttedbeforeMAYHAM,P.J.,and  PUTNAM  and  HEERICK,  JJ. 

Hinsdill  Parsons  (Q.  B.  Wellington,  of  counsel),  for  appelant 
Martin  &  Kelly  (OUn  A.  Martin,  of  counsel),  for  respondnit 

HEBRIGK,  J.  At  the  time  of  the  accident  which  gave  rise  to  this 
action,  the  defendant  was  engaged  in  laying  some  railway  tracks 
upon  its  premises.  Alongside  of  these  traclu,  and  about  four  feet 
distant  therefrom,  at  the  point  where  the  accident  happened,  there 
was  a  building  in  process  of  erection  for  the  defendant,  and  upon 
its  premises.  On  the  third  floor  of  the  building,  on  a  beam  or  plate 
upon  which  the  third  floor  lay,  were  a  number  of  upright  pouts  of 
spruce  timber,  about  10  inches  square  and  about  10  feet  long,  and 
about  15  feet  distant  from  each  other,  which  were  to  support,  as  I 
understand  it,  tiie  fourth  floor  of  such  building.  While  the  plaiutifT s 
intestate  was  engaged  in  laying  the  railway  tracks  alongside  of  such 
building,  one  of  these  posts  fell  upon  him,  and  caused  his  death.  This 
case  has  once  before  been  to  this  court  upon  appeal.  70  Hun,  45G, 
24  N.  T.  Supp.  501.  Upon  the  former  trial,  no  evidence  was  offered 
upon  the  part  of  the  defendant,  but  a  judgment  of  nonsuit  was 
granted  at  the  close  of  the  plaintiff's  case,  and  this  court  held  that, 
upon  the  facts  as  then  they  appeared,  the  nonsuit  was  erroneously 
granted,  and  that  the  case  should  have  been  submitted  to  the  jury. 
The  case,  as  it  now  appears,  differs  in  essential  particulars  from  that 
before  the  court  upon  the  former  appeal   It  then  appeared: 

"Tbat  this  post  had  stood  there  three  or  four  itija  hetore  It  fell  (70  Hun, 
457,  24  N.  Y.  Supp.  501),  and  there  was  do  evidence  shown  that  the  post  bad 
been  guyed  or  secured,  and,  as  was  then  stated.  It  needs  no  evidence  to  show 
tbat  a  stick  set  up  on  «Dd  of  the  dimensions  of  the  one  by  which  the  Injury 
was  Inflicted,  unless  the  same  was  well  guyed  or  secured,  was  liable  to  CalL** 
70  Hun,  450, 24  N.  Y.  Supp.  501. 

It  now  appears  In  the  case  that  this  building  was  being  erected 
for  the  defendant  in  pursuance  of  a  contract  with  one  Charles  A. 
Russell,  who  employed  the  men  who  were  at  work  thereon,  and  paid 
them;  that  said  Russell  was  a  contractor  and  builder,  who  had  been 
engaged  in  such  business  for  18  or  20  years;  that  the  post  in  ques- 
tion was  raised  and  placed  in  position  Saturday  afternoon;  that  it 
was  stayed  and  secured  in  the  following  manner: 

Tbere  was  a  hard-pbte  block  nailed  onto  a«trlnger,  and  the  post  was  nalleil 
onto  that  and  nailed  to  the  bottom  and  stayed  both  ways.  The  stay  was  nn 
Inch  board,  about  elpht  Inches  wide,  nailed  on,  and  a  stay  lath  nailed  to  a  cleat 
that  was  nailed  to  the  floor,  and  another  one  to  the  top  of  the  post  and  the 
outside  of  tbe  building." 

After  the  post  was  erected,  some  of  the  men  employed  went  up 
to  tJie  top  of  it  by  means  of  a  ladder  set  up  against  it  One  of  the 
men  testifies  that  he  went  up  three  different  times.   As  before  stated. 
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the  post  in  question  was  erected  Saturday  afternoon,  and  the  follow- 
ing Monday,  between  8  and  9  o'clock  in  the  morning,  plain- 
tiff's  intestate  was  killed  by  its  falling  npon  him.  The  reason  at  Its 
falling  does  not  appear.  There  is  some  testimony  that  there  was  a 
strong  wind  blowing  at  the  time,  and  the  assumption  is  that  the 
post  was  blown  over  by  sueh  wind.  It  will  thus  be  seen  that  the 
4'ase  is  presented  in  quite  a  different  aspect  from  what  it  was  upuu 
the  former  appeal.  The  defendant  is  not  liable  for  any  negligence 
in  the  erection  of  the  post,  or  for  any  injury  resulting  from  such 
negligent  construction,  the  building  being  in  process  of  construction 
by  an  independent  contractor.  Devlin  v.  Smith,  89  N.  Y.  470;  Butler 
V.  Townsend,  126  K.  Y.  105,  26  N.  E.  1017;  Wyllie  v.  Palmer,  137  N. 
Y.  248,  33  li.  E.  381.  But  it  is  said  that  the  defendant  has  failed 
to  perform  its  dn^  to  plaintiff's  intestate  in  not  famishing  a  safe 
place  in  which  to  work.  The  duty  of  the  master  to  furnish  a  safe 
place  in  which  his  servant  may  work  is  not  an  absolute  duty.  'THe 
is  not  bound  to  furnish  them  an  absolutely  safe  place  to  work  in,  but 
is  bound  simply  to  use  reasonable  care  and  prudence  in  providing 
such  a  place."  Harley  v.  Manufacturing  Co.,  142  N.  Y.  :i4,  36  N.  E. 
S13.  He  is  not  an  inmircr  of  the  safety  of  the  place  ur  an  insurer 
of  his  servant  against  injury.  As  was  said  in  Butler  v.  Townsend, 
126  X.  Y.  105,  26  K.  E.  1017:  "A  place  In  its  bi-oad  sense  is  nerer 
safe  in  which  an  accident  happens,  and  an  accident  always  happeob 
in  some  place,  and  so  the  master  might  almost  become  an  insurer." 
The  duty  of  the  master  is  discharged  by  furnishing,  not  an  absolute- 
ly, but  a  reasonably,  safe  place,  and  by  the  exercise  of  reasonable 
care  and  watchfulness  in  keeping  it  safe.  To  render  him  liable,  there 
must  be  some  positive  fault  on  his  part,  either  of  commission  or  omis- 
sion. "The  liability  of  the  master  for  injuries  to  the  servant  received 
in  the  service  is  based  upon  his  personal  negligence,  and  the  evi- 
dence must  establish  some  personal  fault  or  neglect  of  duty  on  his 
part,  or,  what  is  equivalent  thereto.  In  order  to  justify  a  verdict,  and 
he  is  entitled  to  the  presumption  that  be  has  performed  this  duty 
until  the  contrary  is  made  to  appear."  Crown  v;  Orr,  140  N.  Y.  450- 
453.  35  N.  E.  648.  It  is  culpable  negligence  which  makes  the  master 
liable,  not  a  mere  error  of  judgment.  Harley  v.  Manufacturing  Co., 
142  X.  Y.  31-35,  36  N,  E.  813. 

The  place  where  the  plaintiff's  intestate  was  working  appears  to 
have  been  a  safe  place,  except  as  it  was  made  dangerous  by  the  negli- 
gent erection,  if  it  was  negligently  erected,  of  the  post  which  fell, 
and  for  that,  as  we  have  seen,  the  defendant  was  not  liable;  neither 
can  it  be  held  liable  for  the  dangerous  condition  in  which  such 
negligent  erection  placed  the  premises  where  plaintiff's  intestate 
was  employed,  unless  it  had  notice  of  such  danger,  or,  by  reasonable 
care  and  watchfulness,  could  have  acquired  knowledge.  It  is  not 
claimed,  nor  is  there  anything  in  the  evidence  to  show,  that  the  de- 
fendant had  any  actual  notice  of  any  negligent  or  improper  erection 
of  the  post  which  fell;  indeed,  from  the  manner  in  which  the  poat 
was  secured,  guyed,  and  braced,  and  the  tests  to  which  it  was  sub- 
jected, after  it  was  erected,  by  persons  repeatedly  climbing  up  upon 
it,  it  appears  to  have  been  reasonably  well  secured.  It  was  done  under 
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the  snperrision  of  a  man  who  had  been  ens^ged  from  IB  to  20  yeara 
in  the  erection  of  buildings.  Bat,  assuming  it  to  have  been  negli- 
gently placed  and  insnfiadentlj  stayed,  in  the  absence  of  actnal 
knowledge  of  that  fact  on  the  part  of  the  defendant  I  do  not  think 
that  there  is  anything  in  the  evidence  by  which  we  are  entitled  to 
say  that  it  had  constructive  notice,  or  that  there  has  been  an  (Hnis- 
sion  of  duty  on  its  part  in  not  ascertaining  the  negligent  placing  of 
the  post.  It  was  placed  in  position  Saturday  afternoon,  and  then 
was  so  secnrefy  in  position  that  men  could  climb  up  upon  it,  and  the 
f(dlowing  Monday,  between  8  and  9  o'clock  in  the  morning,  it 
fell.  These  facts  b^g  oncontradlcted,  it  does  not  seem  to  me  that 
there  is  anything  in  them  from  which  we  can  hold  that  the  defend- 
ant by  inspection  could  have  acquired  knowledge  of  any  defect  or 
unsafe  condition,  or  that  anflScient  time  had  elapsed  within  which 
we  can  say  that  It  ought  to  have  acquired  knowledge,  and  hence 
had  constmctive  notice.  For  these  reasons,  the  judgment  should  be 
rererved,  and  a  new  trial  granted,  costs  to  abide  the  event 

HAYHAH,  P.  J.,  ooncnra  in  resnlt  FUTNAM,  J.,  concnn. 


(Snpreme  Oonrt,  Omeral  Term,  Third  Departmoit  tSxy  8. 18M.) 

JvmCKS  OP  TSB  P£4CK^1l7RISDICTTOX— XONUBBIDSKCB. 

Code  Civ.  Froc.  {  2889,  provides  that  "an  action  must  be  brought  before 
a  Justice  of  the  town  or  city  wherein  one  of  the  parties  rMldes  or  a  Justice 
of  nn  adjoining  town  or  city  in  the  same  county  except  In  one  of  the 
following  cases:  *  •  *  (3)  Where  the  defendant  is  a  nonresident  of 
the  county  It  may  be  brought  before  a  Justice  of  the  town  or  city  In  which 
he  Is  at  the  time  of  the  commencement  of  the  action."  H^d,  thnt  nn 
action  may  be  brought  against  a  nonresident  defendant  In  a  town  ad- 
joining the  city  In  which  plalntlCF  resides,  though  defendant  was  not  In 
such  town  when  the  action  was  commenced. 

Appeal  from  Albany  county  court. 

Action  by  Thomas  Slavin  and  Thomas  F.  Slavin  against  William 
K.  Mansfield  on  account  of  goods  sold  and  delivered,  and  for  a 
balance  alleged  to  be  due  plaintiffs  in  a  prior  settlement  From 
a  judgment  of  the  county  court  reversing  a  judgment  in  favor  of 
plaintifts,  plaintiffs  appeal.  Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

Henry  J.  McCormich,  for  appellants. 

P.  D.  &  Smith  Nlver  (P.  D.  Niver^  of  counsel),  for  respondent 

HEREICK,  J.  The  plaintiffs  reside  in  the  city  of  Cohoes,  the 
defendant  resides  in  the  county  of  Saratoga.  The  action  was 
brought  In  the  justice's  court  in  the  town  of  Watervliet,  which  ad- 
joins the  clfy  of  Cohoes.  The  defendant  was  served  with  a  sum- 
mons in  the  city  of  Cohoes.  The  judgment  was  rendered  In  favor 
of  the  plaintifts,  and  against  the  def^dant,  for  the  sum  of  (38.29 
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damages  and  98.86  costs.  The  defendant  appealed  to  tiie  county 
court  of  ^bany  county.  The  county  court  reversed  the  judgment  (MT 
the  justice's  court  upon  the  ground  that  such  court  had  no  jurisdic- 
tion over  the  defendant  This  I  think  was  error.  Section  2889  of 
the  Code  of  Civil  Procedure  provides  that  "an  action  must  he 
brought  before  a  justice  of  a  town  or  city  wherein  one  of  the  parties 
resides,  or  a  justice  of  an  adjoining  town  or  city  in  the  same  count}', 
except  in  one  of  the  following  cases:  *  *  *  Subd.  3.  Where  the 
defendant  is  a  non-resident  of  the  county,  It  may  be  brought  beCore 
a  justice  of  the  town  or  city  in  which  he  is  at  tiie  time  of  the  com* 
mencement  of  the  acdon."  Subdivision  3  ot  section  2869  is  not  a  re- 
striction or  a  limitation  of  the  jurisdiction  of  the  justice,  but  is  an 
addition  to  the  jurisdiction  given  by  the  flrat  part  of  the  sec- 
tion. Bennett  v.  Weaver,  50  Hun,  111,  3  N.  Y.  Supp.  776.  The 
plaintiffs  brought  their  action  in  the  town  adjoining  the  one  in  which 
they  resided.  They  had  the  right  to  bring  into  such  court  any  per- 
son over  whom  the  court  had  jurisdiction.  It  had  jurisdiction  over 
the  defendant,  he  being  found  in  the  connty,  unless  there  is  some- 
thing in  the  statute  depriving  it  of  jurisdictiMi.  Subdivision  3 
of  the  section  referred  to  Ls  not  a  provision  that  a  nonresident  must 
be  sued  in  the  court  in  the  town  wherein  be  is  at  the  time  the  process 
is  served  upon  him.  The  provision  is  permissive,  not  compulsorj. 
He  may  be  sued  in  such  town,  although  the  plaintiff  does  not  livp^ 
there  nor  in  the  adjoining  town.  The  justice's  court,  therefore,  had 
jurisdiction  over  the  defendant,  and  the  judgment  of  the  county 
court  should  be  reversed,  and  that  of  the  justice's  court  affirmed, 
with  costs  of  this  appeal  and  of  the  appeal  to  the  county  court  All 
concur. 


yjIiAB  NAT.  BANK  OF  PLATTSBURGH  T.  BARNARD  et  aL 

(Supreme  Court,  General  Term,  Third  Depai-tment  May  8,  1894.) 

Nbqotiablb  Ihstbdmbnts— Accohuodation  Paper. 

An  answw  whifdi  alleges  that  the  note  sued  on  was  accommodation 
paper,  aud  was  made  and  dellvored  on  cOndltl<m  that  defendants  should 
not  be  held  liable  thereon,  provided  tbere  was  delivered  to  plaintiff  goo.l 
business  paper  of  the  person  accommodated,  is  insufficient,  because  It  does 
not  allege  that  the  agreement  to  replace  such  note  with  other  paper  wa* 
made  with  plaintiff. 

Appeal  from  special  term,  Clinton  county. 

Action  by  the  Vilas  National  Bank  of  Flattsbnrgh  against  Henry 
E.  Barnard  and  Benton  Turner  on  a  promissory  note.  From  a  judg- 
ment in  favor  of  plaintiff  for  $5,116.71  damages  and  costs,  and'from 
an  order  overruling  defendants'  answer  as  frivolous,  and  ordering 
that  plaintiff  have  judgment  in  the  action  for  damages  and  costs  as 
above  stated,  defendants  appeal  Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK^ 
JJ. 

Foote  &  Stokes  (Wallace  T.  Foote,  Jr.,  of  counsel),  for  appellants. 
Shedden  &  Booth  (L.  L.  Shedden,  of  counsel),  for  resimndent 
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HEBRICK,  J.  The  defendants  allege  that  the  note  in  question 
wa8  for  money  loaned  and  advanced  by  the  {daintlff  to  and  for  the 
benefit  of  a  third  person,  and  that  said  money  was  not  loaned  to  the 
defendants,  or  either  of  them,  and  that  they  did  not  hare  the  same; 
which  facts  the  answer  alleges  the  plaintiff  well  knew  when  said 
note  was  made,  indorsed,  and  delivered  to  it  The  answer  then  pro- 
ceeds to  allege  as  a  defense  that  the  note  was  made  and  delivered 
upon  the  express  condition  that  the  defendants  were  not  to  be 
called  npon  to  pay  the  same  at  maturity,  provided  th«re  was  deliv- 
ered to  the  plaintiff  good  bnginees  paper  of  sach  third  party  to  the 
amonnt  of  llie  note,  which  good  bnsinesB  paper  was  the  paper  re- 
ceived by  such  party  for  merchandise  sold.  There  is  notiiing  in  the 
answer  to  show  with  whom  such  agreement  was  made.  While  the 
answer  carefully  sets  forth  that  the:  plaintiff  knew  that  the  defend- 
ants were  accommodation  indorsers,  and  received  no  benefit  from  said 
not^  it  does  not  state  that  the  agreement  to  replace  such  note  at 
its  maturity  with  good  business  paper  belon^ng  to  the  maker  of  the 
note,  and  received  for  merchandise,  was  made  with  the  plaintiff; 
and,  if  It  was  not  made  with  the  plaintiff,  of  course  it  would  be 
no  defense  to  this  action.  The  answer  should  plainly  and  dearly 
set  forth  all  the  facts  which  constitute  the  defense  relied  upon. 
None  should  be  left  for  guess  or  inference.  Here  the  very  important 
fact  whether  this  agreement  or  condition  was  made  with  or  known  to 
the  plaintiff  is  not  made  known  to  the  court.  The  agreement  itself 
is  uncertain.  The  character  of  tiie  paper  is  perhaps  sufficiently  de- 
scribed, but  its  terms,  conditions,  and  length  of  time  for  which  it 
was  to  run  are  uncertain,  and  the  agreement  could  not  be  ^forced 
for  that  reason.  Van  Schalck  v.  Van  Buren  (Bup.)  24  K.  T.  Snpp. 
306;  MUliman  v.  Huntington  (Sup.)  22  N.  Y.  Supp.  997.  Judgment 
should  be  affirmed,  witii  costs.   AH  concur. 


(Supreme  Court,  Qmeeal  Term,  Third  Department  May  8,  ISM.) 

Sbodkitt  for  Costs — Action  for  Death  bt  WROKoruL  Act. 

It  is  error  to  base  an  order  requiring  plaintiff  In  an  action  for  deatb  by 
wrongful  act  to  give  security  for  costs  solely  on  the  ground  that  plaintiff 
was  personally  Irresponsible,  aiid  the  estate  was  Insolvent,  but  the  merits 
of  the  cause  of  action  should  be  considered  as  on  an  application  for  leave 
to  sue  hi  forma  pauperis. 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  Annie  Rutherford,  as  administratrix  of  James  Buther- 
ford,  deceased,  against  the  town  of  Madrid,  to  recover  damages  for 
alleged  negligence  of  defendant  in  causing  the  death  of  plaintiff's 
intestate.  From  an  order  requiring  plaintiff  to  give  security  for 
costs  (26  N.  Y.  Supp.  573),  plaintiff  appeals.  Reversed. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HEBBIGK, 
JJ. 

Louis  Hasbrouck,  for  appellant 

F.  J.  Merriman  (G.  A.  Kdlogg,  of  counsel),  for  respondent. 
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HEBBICK,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
requiring  the  plaintiff  to  give  aeciirit7  for  oosts.  The  action  la  one 
hronght  the  plaintiff,  aa  adminlatratr^  of  her  deceaaed  hiu- 
band,  agahaat  the  town,  tor  n^ligfflice  canaing  the  death  of  ths 
intestate.  The  order  ia  made  under  section  3271  of  the  Code  of 
Civil  Procedure.  It  is  a  discretionary  order,  aud  excepting  where  it 
has  been  irr^nlarly  obtained,  or  there  hae  been  an  Abuse  of  discre- 
tion, or  where  the  discretion  has  been  exercised  in  pursuance  of 
erroneous  principles  or  theories  of  law,  that  discretion  will  not  be 
reviewed  upon  appeal.  With  great  respect  for  the  very  aide  and 
learned  court  which  made  the  order,  it  aeems  to  me  that  it  was 
granted  in  puraoance  of  an  erroneona  theory  and  conatmction  of  the 
sectiim  of  the  Code  referred  to.  In  arriving  at  ita  determination,  it 
expressly  refused  to  take  into  consideration,  In  any  degree,  the 
merits  of  the  plaintiff's  cause  of  action,  and  to  base  the  order  upon 
the  sole  and  only  ground  that  the  plaintiff  was  personally  irrespon- 
aible,  and  the  estate  was  insolvent  If  this  be  tiie  correct  principle 
to  apply  in  determining  applications  of  this  kind,  it  is  obvious  that 
in  actions  like  this,  brought  for  the  death  of  the  intestate  by  the 
negligence  or  wrongdoing  of  the  defendant,  it  would,  in  a  very 
considerable  number  of  caaes,  pnt  an  emd  to  litigation  without  a 
hearing  upon  the  merits.  A  family  whose  only  means  of  anpport  haa 
been  the  earnings  of  its  head,  and  whose  only  asset  is  the  cause  of 
action  which  the  law  gives  for  the  negligent  and  wrongful  taking 
of  the  life  of  the  head  of  the  family,  would  be  deprived  of  the  means 
of  prosecuting  the  right  which  the  law  gives.  Provision  is  made,  un- 
der our  laws,  whereby  a  poor  person  having  a  cause  of  action  in 
his  own  right  may,  upon  application  to  the  courts,  be  permitted  to 
prosecute  such  action  without  liability'  or  giving  security  for  costs. 
But  there  la  no  such  affirmative  provision  in  our  atatntes  as  per- 
mits the  court  to  grant  the  like  immunity  to  persons,  like  the  plain- 
tiff, suing  in  a  representative  capacity,  and  it  seems  to  me  that 
a  humane  and  rational  principle  upon  which  to  exercise  the  discre- 
tion vested  in  the  court,  under  section  3271,  in  cases  like  this,  is  to 
adopt  practically  the  same  principles  upon  which  courts  permit  per- 
sons to  bring  suits  in  their  own  right  as  poor  persons;  that  is,  if  the 
court  is  satisfied  that  t^e  action  is  brought  in  good  faith,  that  it  is 
not  malicious  or  vexatious,  and  that  the  plaintiiEf  has  a  prima  facie 
case  upon  the  merita,  then  the  plaintiff  should  not  be  required  to  file 
security  for  costs.  It  seems  to  me  that  in  this  case  the  special  term 
did  not,  in  fact,  exercise  its  discretion.  The  theory  upon  which  it 
proceeded,  if  correct,  entitles  the  defendant,  as  a  matter  of  right, 
to  liave  a  plaintiff  suing  in  a  representative  capacity  file  security  for 
costs  in  all  cases  where  he  is  personally  irresponsible,  and  the  estate 
has  no  appreciable  assets  except  the  cause  of  action  which  he  seeka 
to  prosecute,  no  matter  how  good  that  cause  of  action  may  be.  A 
construction  which,  witliout  any  consideration  of  the  merita  of  his 
case,  exdndes  a  suitor  from  the  courts  of  justice  because  he  is  poor 
and  without  friends  to  become  his  security,  cannot  be  sustained. 
The  order  appealed  from  should  be  reversed,  and  the  proceedings 
remitted,  to  be  heard  at  special  term,  that  its  discretion  may  be 
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exerciBed  npon  the  merits  in  consonance  with  the  views  herein  ex- 
pressed, with  flO  costs,  and  printing  and  other  diBbnrsements  of 
this  appeal,  to  the  appellant.   Ail  concur. 


(Supreme  Court,  General  Term,  Second  Department.    "M&y  14,  ISM.) 

JBXECUTOBS  ASD  ADMINISTRATORa — POWBR  TO  EXECUTE  MUKTGAGE. 

Where  an'execntor  conveys  land  under  a  power  In  the  will,  taking  ft 
mortgage  for  part  of  the  price,  and,  on  default  of  the  purchaser,  taketi 
bade  a  couTeyance  of  the  laud  In  satisfaction  of  the  mortgage  debt,  the 
land  Is  merely  a  substitute  for  the  mortgage,  and  is  therefore  pmonaltr 
as  between  the  executor  and  the  legatees,  etc. 

Appeal  from  special  term,  Westchester  county. 

Action  by  the  Yonkers  ^vings  Bank  against  William  H.  Klndey^ 
as  executor,  to  foreclose  a  mortgage.  Xhere  was  a  judgment  in  favor 
of  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  BBOWN,  P.  J.,  and  DYKMAN  and  FBATT,  JJ. 

BurriU,  Zabriskie  &  Bnrrill,  for  appellant 
llkayer  &  Small,  for  reapondent 

FBATT,  J.  This  is  an  appeal  from  a  judgment  of  foreclosure 
and  sale,,  entered  at  special  term  on  December  9,  1893.  The  fact» 
and  circumstances  connected  with  the  execution  of  the  mortgage  are, 
briefly  stated,  as  follows:  Hie  mortgaged  iwemlsea  were  formally 
a  part  ot  the  estate  of  Hudson  Kinsl^,  who  died  at  the  city  of  Yon- 
kers,  March  26, 1868,  leaving  a  will  which  was  duly  admitted  to  pro- 
bate by  the  surrogate  of  the  county  of  Westchester,  April  11,  1868, 
and  letters  testamentary  thereupon  were  duly  issued  to  Btephen  H. 
Thayer,  one  of  the  executors  named  in  the  will.  By  said  will  the 
testator  gave  all  his  estate,  real  and  personal,  to  his  executors,  in 
trust  to  put  the  whole,  or  the  net  jHw^ds  thereof,  Into  a  productive 
shap^  and  to  invest  all  moneys  not  Wanted  for  immediate  use  in 
bonds  and  mortgages  of  real  estate  and  in  other  specified  securities,, 
and  to  dispose  of  the  same  as  particularly  directed  In  said  will,  with 
fun  power  and  authority  to  sell  and  dispose  of  any  and  all  of  the  real 
estate,  and  to  give  deeds  and  conr^nces  therefor.  Under  the 
power  of  sale  in  the  will,  the  executor,  on  the  5th  day  of  November, 
1868,  conveyed  the  premises  described  in  the  complcdnt,  with  other 
premises,  to  John  T.  Waring,  for  f 16,000,  f 6,000  of  which  was  paid 
in  cash,  and  the  balance — $10,000 — was  secured  by  a  purcliase- 
money  mortgage  to  the  executor  upon  the  premises  conveyed.  War- 
ing made  d^ault,  and  the  executor,  Stej^en  H.  Thajer,  c(»amenced 
an  action  to  foreclose  the  mortgage.  That  action  was  settled  by 
the  conveyance  by  Waring  to  Thayer  of  the  mortgaged  premises  with 
other  property,  the  executor,  Thayer,  taking  the  deed  in  Ms  own  name 
individually.  On  the  10th  day  of  December,  1880,  the  said  Stephen 
H.  Thayer  mortgaged  the  premises  described  in  the  complaint,  being^ 
a  portion  of  the  premises  so  reconv^ed  to  him  by  Waring,  to  the 
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Youkers  Savings  Bank,  the  plaintifl,  to  secure  a  loan  of  fS.OOO.  It 
was  agreed  by  the  parties  that  the  proceeds  of  this  mortgage  should 
be  ai^Ued  to  the  payment  of  taxes  upon  the  premises  described  in  the 
complaint,  and  the  other  premises  reconreyed  by  Waring,  as  above 
stated.  Stephen  H.  lliayer  died  on  the  15th  day  of  January,  1890, 
the  defendant  William  H.  Kinsley  qualified  as  an  executor  under  the 
will  of  Hudson  Kinsley,  deceased,  and  the  executor,  widow,  and  heirs 
at  law  of  Stephen  H.  Thayer  conveyed  to  the  said  William  H.  Kins- 
ley, as  such  executor,  the  premises  described  in  the  complaint,  and 
the  other  premises  which  had  been  reconveyed  by  John  T.  Waring 
as  above  stated,  the  mortgage  to  the  Yonkers  Savings  Bank  being 
still  open.  On  the  24th  of  October,  1891,  the  interest  on  this 
mortgage  being  in  arrears,  thhi  action  was  conunenced.  No  question 
was  made  upon  the  trial  as  to  the  propriety  or  validity  of  the  ar^ 
rangement  between  Hr.  Thayer  and  Mr.  Waring,  or  as  to  the  bona 
fides  of  the  transaction.  The  folh>wing  stipulation  was  also  produced 
upon  the  trial,  to  wit: 

"Bzhllilt  A. 

"For  the  purposes  of  this  trial  It  la  admitted  and  stipulated  bs  follows:  (1) 
That  all  the  all^tlons  of  fact  contained  in  the  complaint,  excluding  conclu- 
sions of  law,  are  tnie  as  Owr^  set  fwth,  except  that  the  d^endants  do  not 
concede  that  anything  la  due  the  plaintiff  <m  the  mortgage,  cr  that  the  In- 
to'eats  of  the  defendants  accrued  subsequently  to  the  lien  of  the  mortgaf^. 
It  Is  admitted,  however,  that  the  amonnt  unpaid  upon  the  bond  set  forth  in 
the  complaint  is  the  sum  of  fS.OOO,  with  interest  thereon  from  the  1st  day  ol 
June,  1889.  (2)  That  all  the  allegations  of  fact  contained  In  the  anaww  of 
the  defendant  William  H.  Kinsley,  excluding  conclusions  of  law,  are  true  as 
th«-eln  set  forth.  (S)  That  the  defendants  do  not  question  the  propriety  and 
validity  of  tlie  arrangement  between  Mr.  Thayer  and  Hr.  Waring  set  forth 
in  the  anawtf,  which  reanlted  In  the  reoonv^ance  to  Hr.  Thayer  tbmdn  nmi- 
tioned.  <4)  That  the  money  advanced  by  the  piatntiff  upon  Die  txmd  ud 
mortgage  set  tixth  In  the  complaint  was  advanced  for  the  purpose  of  paying 
taxes  upon  the  mortgaged  premises  and  the  other  premises  mentioned  In  the 
answa*,  and  was  so  applied  under  the  supervision  of  the  mortgagee,  as 
follows: 


Redemption  from  sales  for  taxes  of  1876  and  1S77  $1,633  76 

Taxes  of  1878   396  26 

do    do  1879   419  12 

do     do  18S0   352  60 


Total   $2.800  82 


"The  balance  of  the  $3,000  borrowed  from  the  plaintiff  was  applied  by  Mr. 
Thayer  towards  the  payment  of  the  taxes  for  1881  upon  the  same  property, 
and  the  amount  of  these  taxes— 71  per  coit— was  assessed  against  the  prem- 
ises  described  In  the  mortgage,  and  the  residue  against  the  other  property  re- 
conveyed  Waring  to  Thayer.  (5)  That  the  personal  estate  of  Hudson 
Kinsley,  deceased,  in  the  hands  of  Mr.  Thayer,  amounted  to  $70,000;  that 
there  was  Income  therefrom  to  an  amount  larger  than  the  amonnt  of  said 
taxes,  which  Income  was  paid,  as  It  accrued,  to  the  l^atees  under  the  will. 
(6)  That,  subsequent  to  the  death  of  Mr.  Thayer,  his  heirs  and  legal  representa- 
tlTej«  executed  and  delivered  a  deed  purporting  to  convey  and  release  the 
mortgaged  premises  and  the  other  premises  mentioned  In  the  answer  to  the 
defendant  William  H.  Kinsley,  as  executor  and  trustee  under  the  will  of 
Hudson  Kinsley,  deceased." 

The  defendant  is  met  on  the  threshold  of  this  case  by  the  fact  that 
the  loan  this  mortgage  was  given  to  secure  was  for  the  benefit  of  the 
«state,  and  in  absolute  good  faith.  There  is  therefore  no  justice  or 
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«qnity  in  the  defense.  Aasnmlng  that  there  was  a  converdon  of  the 
land  sold  to  Waring,  there  never  was  any  reconTersion,  as,  when  land 
has  once  been  converted  into  personalty.  It  requires  an  election  or 
intention  to  reconvert  to  restore  it  to  its  original  condition.  There 
is  no  question  made  but  that  the  executor  made  a  valid  sale  to  War- 
ing, and  it  is  clear  that  the  bond  and  mortgage  he  took  as  security 
was  personal  property.  And  whether  he  received  money  or  took 
land  in  payment  was  immaterial.  He  was  only  accountable  to  the  es- 
tate for  his  conduct.  This  subject  has  been  exhaustively  examined 
by  the  court  of  appeals  in  Lockman  t.  Beilly,  95  Y.  64.  In  that 
caise  the  court,  per  Bapallo,  says: 

"It  may  happen  that  an  executor  or  administrator,  without  authori^,  In- 
vests the  funds  of  the  decedent's  estate  In  land,  or  he  may  take  land  In 
payment  of  a  debt  due  to  the  estate  which  be  represents,  or  may  purchase  It 
for  the  protection  of  the  estate  at  an  execution  sale  under  a  judgment  be- 
longing to  the  estate.  The  legal  title  to  the  land  Is  in  the  executor  or  ad- 
ministrator; but,  aB  between  him  and  the  legatees,  next  of  kin,  and  creditors 
of  the  deceased  party,  It  is  pwapnal  estate,  and  he  holds  It  as  ttie  legal  repre- 
sentative of  the  deceased.  That  land  bought  in  by  executors  on  a  foreclosure 
of  a  mortgage  belonging  to  the  estate  is  to  be  treated  as  p^sonol  property, 
which  the  executors  may  sell,  and  tor  which  they  are  accountable  as  such,  has 
been  frequently  decided,  and  It  is  immaterial  wb«ther  the  deed  Is  takea  in  the 
names  of  the  executors  as  such,  or  in  th^r  indlvldnal  names.  Clark  v.  Clark, 
S  Paige,  152;  StdMwnmnker  r.  Van  Wyck,  SI  Barb.  467;  Valentine  t.  Belden, 
20  Hun.  537;  Oook  v.  Ryan,  29  Hnn,  2^.  In  all  these  cases  land  thus  pur- 
chased by  an  executor  or  administrator  la  rejiarded  as  a  substitute  for  the 
mortgage  foreclosed,  and  takes  its  place  for  all  purposes,  as  iKtween  the  ex- 
«cntor  or  administrator  and  the  parties  Interested  in  the  estate.  It  Is  not 
treated  as  land  belonging  to  the  testator.  His  heirs  or  devisees  take  no  di- 
rect Interest  in  it,  and  cannot  dispute  the  tlUe  of  a  purchaser  from  the  ex- 
ecutor, though  no  power  of  sale  be  contained  In  tbe  wllL  The  helra  of  an  In- 
testate cannot  question  the  title  of  a  purchaser  from  his  administrator  who 
luu  purdused  land  und«r  such  circumstances.  Long  v.  O'Fallon,  19  How. 
116;  WllUams,  Bx'tb.  6B0.  noted." 

There 'can  be  no  doubt,  If  the  foreclosure  of  the  mortgage  from 
Waring  had  prweeded  to  sale,  that  Thayer  could  have  purchased  it 
In,  and  taken  title  in  his  own  name,  subject  only  to  an  accounting  to 
the  estate.  But  even  assuming,  for  the  sake  of  ai^ument,  that  Tbay- 
<>r  held  the  land  as  real  estate  anhject  to  a  trust,  even  then  equi^ 
will  sustain  the  mortgage,  as  at  the  time  he  had  no  trust  funds  on 
hand,  and  the  mortgage  was  made  for  the  safety  and  protection  of 
the  trust  estate.  New  v.  NicoU,  73  N.  Y.  127;  Payne  v.  Wilson,  74 
:K.  Y.  348.  See,  also,  case  of  McLean  v.  Ladd,  66  Hun,  341,  21  N.  T. 
Supp.  196,  and  cases  there  cited.  We  think  that  receiving  the  deed 
from  Waring  in  payment  of  the  mortgage  was  the  same,  in  effect, 
AS  if  Thayer  had  purchased  it  at  foreclosure  sale,  and  that,  having 
taken  title  in  his  own  name,  he  had  full  power  to  mortgage,  subject 
to  account  to  the  legatees  under  the  will.  Judgment  affirmed,  with 
«OBta.   All  concur. 
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(Supreme  Court,  General  Term,  Third  Department  May  8,  ISM.) 

JUBTICBS  OF  THB  PbaCB—RbMOVAL— SUPREME  (?ODBT. 

Ber.  8t  (BIrdaeye's  Ed.)  p.  1770,  H  283,  2S4.  anthorlBlns  the  removal  of 
a  justice  of  the  peace  1^  the  county  Judge,  having  been  repealed  by  Law* 
1^0,  c.  SB»,  I  3^  sucli  removal  can  be  made  only  by  Out  (eneral  term  uf 
the  supreme  court  as  provided  by  Code  Cr.  Proc.  i  132,  • 

Appeal  from  order  of  Franklin  county  judge. 

Application  by  L.  J.  PreBcott  and  others  for  the  removal  of  Rich- 
ard Donovao,  a  jnetice  of  the  peace,  from  office.  From  an  order  of 
remoral,  said  Donoran  appeals.  BeTereed. 

Argued  before  MAYHAH,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

Cant  well  &  Cant  well  (Wm.  P.  CantweU,  of  counsel),  tor  appellant. 
Jacob  W.  Webb,  for  respondents. 

HERRIGK,  J.  This  is  an  appeal  from  an  order  of  the  count? 
jndge  of  Franklin  county  removing  Richard  Donovan  from  the  office 

of  justice  of  the  peace.  The  proceeding  beforo  the  county  judge  for 
the  removal  of  said  Donovan  from  office  was  founded  upon  section 
35,  pt  1,  c.  5,  tit  4,  art  4,  Rev.  St  (Birdseye^s  St  1770,  §§  283,  284). 
These  prodsions  of  the  Revised  Statutes  were  repealed  by  chapter 
569  of  the  Laws  of  1890.  See  section  243,  Schedule  of  Laws  Repealed. 
Section  18  of  article  6  of  the  constitution  provides  that  Justices  of  the 
peace  may  be  removed  from  office  by  such  courts  as  mi^  be  pre- 
scribed by  law,  and  the  legisliiture  by  law  prescribed  the  general 
term  of  the  supreme  court  as  the  court  to  be  vested  with  such  power 
(see  section  132  of  the  Code  of  Criminal  Procedure),  and  it  is  the  only 
court  that  the  legislature  has  vested  with  such  power.  The  county 
judge  had,  therefore,  no  jurisdiction  over  the  proceedings  to  remove 
said  Donovan  from  the  office  of  justice  of  the  peace,  and  the  order 
appealed  from  should  therefore  be  reversed,  with  the  costs,  printing, 
and  other  disbursements  of  this  appeal,  and  of  the  proceedings  be- 
fore the  county  judge.   All  concur. 


(BuForeme  Court,  General  Term,  Second  Department    May  14. 18M.) 

HUTDAL  BBNEPIT  INSURANCE— DlBABn.ITIBS. 

Under  a  by-law  of  a  ben^t  society  prorldlng  tbat,  aboold  a  member 
become  permanently  disabled  from  following  his  "usual  or  some  oUkt 
oc<*npatlon,"  be  should  be  entitled  to  half  the  amount  the  certlflca^..a 
member  who  is  disabled  from  following  his  usual  emplt^ment  is  entitled 
to  such  portion  of  the  benefit,  though  he  Is  not  disabled  from  toUowtng 
some  other  occupatioii. 

Appeal  from  circuit  court.  Orange  county. 

Action  by  Thomas  Xeill,  Jr.,  against  the  Order  of  United  Friends 
tjo  recover  f 1,500,  being  one-half  ttie  death  benefit  given  to  a  member 
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who  met  with  fl  total  disability  nnder  the  constitution  and  by-laws  of 
d^endant  The  complaint  was  dismissed,  and  plaintiff  appeals. 
Beversed. 

Argued  before  BROWN,  P.  J.,  and  DYKJIAN  and  PRATT,  JJ. 

W.  F.  (raeill,  for  appellant 
Hackett  &  Williams,  for  respondent 

BROWN,  P.  J.  This  action  was  upon  a  certificate  of  membership 
In  the  defendant  corporation,  which  provided  that  "Thomas  Neill^ 
Jr.,  *  •  *  is  a  beneficiary  member  of  the  Order  of  United 
Friends,  and  entitled  to  all  the  rights  and  privileges  of  such  member- 
ahip,  and  a  benefit  of  not  exceeding  three  thousand  dollars  from  the 
reaei  fund,  which  sum  shall  at  death  be  paid  to  his  wife,"  etc.  By 
the  by-laws  of  the  order  it  was  provided  that  "should  a  member  be- 
come permanently  disabled  from  following  hto  or  her  usual  or  some 
other  occupation,  by  reason  of  accideBt  or  disease,"  he  was  entitled, 
after  examination,  and  upon  approval  of  his  application  by  certain 
officers  named,  to  one-half  the  amount  of  his  relief  fund  certificate, 
to  be  paid  to  him,  and  deducted  from  the  total  benefit  due  at  death. 
The  plaintiff  was  a  brakeman  in  the  employ  of  the  Ontario  &  West- 
em  Railway,  and  waa  pushed  from  his  train  by  a  tramp.  His  foot 
was  crushed  by  the  cars,  and  afterwards  amputated,  rendering  him 
thereafter  unable  to  follow  the  work  of  a  brakeman.  He  was  out 
of  work  for  four  months,  and  was  then  given  employment  by  the 
railway  company  in  watching  a  tower,  and  after  that  in  watctdng  a 
milk  car  at  Weehawken.  It  was  stipulated  by  the  parties  that,  at 
the  time  of  the  injury  and  ever  since,  the  assessments  levied  by  the 
defendant  were  suflQcient  to  pay  the  plaintiff  f 1,500.  The  complaint 
was  dismissed  at  the  close  of  plaintiff's  evidence,  upon  the  ground 
that  the  loss  of  plaintifTs  foot  did  not  disable  him  from  following 
bis  usual  or  some  other  occupation. 

It  would  seem  as  if  the  language  of  this  provision  must  have  been 
chosen  for  the  purpose  of  raising  disputes  as  to  the  right  of  a  bene- 
ficiary to  recover,  rather  than  to  make  plain  the  intent  and  meaning 
of  the  contract  If  the  lutention  was  to  afford  an  insurance  during 
the  life  of  a  member  only  in  case  of  his  inability  to  perform  hia  usual 
and  all  other  occupations,  the  contract  should  have  so  stated.  But 
the  exprrasion  "some  other  occupation"  is  not  the  equivalent  of  "all 
other  occupations.'^  And  if  it  was  intended  to  provide  a  benefit 
fond  only  bi  case  a  member  was  disabled  so  that  he  could  not  follow 
any  occupation,  it  was  wholly  unnecessary  to  make  any  reference 
to  his  usual  occupation.  It  would  rarely  happen  that  a  person  would 
be  disabled  go  .that  he  could  not  follow  some  occupation;  yet,  if  the 
meaning  of  the  provision  is  as  claimed  by  defendant,  the  ability  to 
work  at  any  employment,  no  matter  how  trivial  it  was,  would  defeat 
a  recovery.  In  construing  such  a  provision  in  a  contract  as  the  one 
under  consideration,  the  court  will  give  it  such  meaning  as  will  be 
consistent  with  the  fair  import  of  the  words  used,  having  reference 
to  the  purpose  and  object  of  the  parties  in  entering  into  the  agree- 
ment, and,  as  the  language  is  that  of  the  defendant,  a  construction 
v.28N.Y.8.no.9— 59 
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Will  not  be  adopted  which  will  defeat  a  recovery,  if  it  fa  snsceptible 
of  a  meaning  which  will  permit  one.  The  expression  quoted  tmm 
the  by-IawB  admits  of  two  meanings, — one  which  treats  the  dis- 
ability as  a  condition  which  would  render  the  beneflciaiy  unaUe  to 
work,  and  the  other  which  treats  the  occupation  as  the  source  or 
occasion  of  the  disability.  The  intent  of  the  parties,  as  manifested 
by  the  last  reading,  would  be  that  a  member  would  be  entitled  to 
the  benefit  fund  provided  that  the  accident  or  disease  which  caused 
his  disability  arose  from  his  employment;  that  is,  if  the  accident 
happened,  or  the  disease  had  its  source,  in  his  occupation.  In  other 
words,  it  refers  the  disability  to  the  occupation,  and  makos  its  aonnse 
the  t^  of  the  company's  liability.  As  the  accident  which  caused 
plaintiffs  disability  happened  while  engaged  In  his  usual  emfdoy- 
ment,  his  case  falls  within  this  constrnc^ou  of  the  contract  Under 
the  other  reading,  the  source  of  the  accident  or  disease  causing  dis- 
ability is  of  no  importance.  Inability  to  labor  is  made  the  test  of 
liability,  and  the  member  becomes  entitled  to  the  benefit  fund  pro- 
rided  be  is  unable  to  follow  his  usual  occupation  or  some  otiier 
occupation.  The  defendant  reads  this  sentence  as  if  **or"  was  "and,*" 
and  "some  other"  "all  other."  It  cannot  be  so  construed.  The  word 
"or"  creates  two  cases  in  which  the  member  may  become  entitled 
to  the  benefit  fund.  Who  would  be  included  in  the  second  class  of 
cases  we  need  not  now  determine.  When  a  member,  who  is  per- 
manently disabled  from  following  some  occupation  other  than  his 
usual  occupation,  asserts  a  claim  to  the  fund,  the  expression  "some 
other  occupation"  will  be  construed  and  given  its  proper  place  in 
the  contract.  It  is  sufficient,  for  the  present  occasion,  that  the  plain- 
tiff is  unable  to  follow  his  usual  occupation.  That  fact  brings  his 
case  within  the  contract.  Under  either  reading,  therefore,  ot  the 
condition  of  the  contract  in  question,  the  plaintiff's  case,  as  made 
by  the  evidence,  falls  within  it  He  has  lost  a  limb,  which  Is  a  po^ 
manent  disability.  The  loss  renders  him  unable  to  follow  his  usual 
occupation,  and  its  loss  was  by  reason  of  an  accident  which  hap- 
pened while  engaged  in  following  his  usual  occupation.  We  are  of 
the  opinion,  therefore,  that  the  case  was  for  the  jury.  The  judgment 
must  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event 
All  concur. 


(Supreme  Court,  General  Term,  Third  Departmoit  May  8,  ISdi.) 

BsFLKTnr— RioST  to  Possebston— Prtua  Facik  Etidbncs. 

Where  plaintiff  establlstaeB  a  prima  fade  title  and  right  to  ponesakm. 
and  there  Is  no  evidence  as  to  how  defendant  came  Into  possession  of  the 

chattel,  plaintifC  la  entitled  to  recover. 

Appeal  from  Schenectady  county  court. 

Action  by  John  H.  Bame  against  Anton  Seykora  to  recover  the 
possession  of  a  chattel.  There  was  a  Judgment  in  favor  of  defendant, 
and  plaintiff  appeals.  Reversed. 


Argued  before  KAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIG£,  JJ. 
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Jacob  W.  Clote,  for  appellant 
Louis  M.  King^  for  respondent 

HEBRIGK,  J.  An  action  to  recover  the  possession  of  a  chattel 
may  be  brought  before  a  justice  of  the  peace,  without  taldng  pro- 
ceedings to  require  the  replevining  of  the  chattel  before  judgment 
Code  av.  Proc  §§  2919,  2933, 3038 ;  Delin  v.  Stohl,  2  Qv.  Proc.  R.  222; 
Gnyon  t.  Booney  (Sup.)  6  N.  T.  Bupp^  99.  The  plaintiff  established 
a  prima  facie  title,  and  the  right  to  the  possesion  of  the  property 
in  question,  against  every  one  except  a  bona  flde  purchaser.  There 
is  no  evidence  In  the  case  to  show  how  tiie  defendant  came  into  ihe 
possession  of  the  property, — whether  he  stole  it,  took  it  for  debt,  or 
purchased  it.  Plaintiff  having  established  a  prima  facie  title  and 
right  to  the  possession  of  the  property,  it  is  incumbent  upon  the 
defendant  to  show  how  he  came  into  the  possession  of  it.  The  judg- 
ment of  the  county  court  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event  All  concur. 


mcclttskb;  v.  national  life  ass*n  of  habtfobd. 

(Snproue  Court  General  Term,  TUiH  Department  Mi^  8,  1894.) 

Payment — Tbanbmisbion  bt  Mail. 

AVhere  an  insurance  company  authorises  the  insured  to  send  a  prrmlum 
by  maU,  sadx  premium  is  paid  when  the  lettw  containing  It  is  d^oiAted 
in  the  post  office,  addressed  to  the  company. 

Appeal  from  circuit  court,  Washington  county. 

Action  by  Sarah  A.  McCluskey  against  the  National  Life  Asso- 
ciation of  Hartford  on  a  policy  of  life  insurance.  From  a  judgment 
in  favor  of  plaintiff,  entered  on  a  trial  before  the  court  without  a 
jury,  defendant  appeals.  AfQrmed. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HEBBIGS; 
JJ. 

Shuart  &  Sutherland  (W.  A.  Sutherland,  of  counsel),  for  appellant 
O.  A.  Dennis,  for  respondent 

HEBBIGE^  J.  The  plaintiff  was  the  beneficiary  of  a  policy  of 
life  insurance,  Issued  to  Thomas  McCluskey.  The  defendant  is  a 
foreign  insurance  company,  having  its  principal  or  home  office  at 
Hartford,  Conn.  It  seems  to  have  had  no  agent  at  Whitehall,  in  this 
state,  where  the  said  Thomas  McCluskey  resided.  On  the  10th 
day  of  September,  1892,  the  defendant  mailed  a  notice  from  Hartford 
to  the  said  McCluskey,  notifying  him  that  his  bimonthly  premium 
of  f 7.90  was  due  and  payable  on  or  before  the  1st  day  of  October. 
Inclosed  in  the  notice  was  an  envelope  directed  to  the  defendant, 
which  the  assured  was  requested  to  use  in  sending  his  remittance. 
The  notice  also  directed  all  checks  and  post-office  orders  to  be  made 
imyable  to  the  National  Life  Association.  On  the  afternoon  of  the 
1st  day  of  October  the  assured  inclosed  said  notice,  together  with 
a  check  for  f 7.90,  payable  to  the  order  of  the  defendant,  in  the  en- 
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velope  received  by  him  from  the  defendant,  and  deposited  it  in  the 
post  office  at  Whitehall.  It  was  received  at  the  Hartford  post  of- 
fice on  October  2,  1892,  at  8  p.  m,  October  1,  1892,  was  Saturday. 
On  the  3d  of  October,  1892,  the  defendant  mailed  a  notice  to  l^omas 
HcCSuBkey,  calling  upon  him  to  forward  a  certificate  as  to  his 
health,  and  that  upon  doing  so  his  policy  would  be  reinstated.  l%e 
assnred,  in  response  thereto,  informed  tiie  defendant  that  he  could 
not  truthfully  sign  the  required  -certificate  of  health  sent  him  by 
such  company.  On  the  15th  day  of  December,  1892,  the  assured, 
Hiomas  McGluskey,  died.  The  defendant,  among  other  defenses 
to  the  claim  made  against  it  upon  said  policy,  asserted  that  the 
policy  was  forfeited  by  the  failure  of  the  assured  to  pay  the  bi- 
monthly premium  due  October  1st  Ibe  law  does  not  favor  for- 
feitures. The  defendant  directed  the  assured  to  send  Ms  pre- 
mium by  mail,  and  his  sending  it  by  mail  by  its  direction  would  be 
sufficient,  even  although  the  money  had  never  been  actually  re- 
ceived by  it  Palmer  v.  Insurance  Co.,  84  N.  Y.  63;  Kenyon  v.  As- 
sociation, 122  K.  Y.  247-260,  25  N.  E.  299.  When  a  person  directs 
money,  or  the  evidence  of  money, — as  checks,  notes,  or  merchandise, 
— to  be  transmitted  or  shipped  to  him  by  mail,  or  by  a  specified  line 
of  carriers,  it  has  always  been  held  that  the  responsibility  of  the 
sender  ceaised  upon  his  delivering  the  articles  to  the  specified  car^ 
rier,  and  that  they  were  thereafter  at  the  risk  of  the  person  who  di- 
rected them  to  be  sent  to  him  by  means  of  such  carrier;  that  he 
thereby  made  tiie  carrier  his  agent  It  may  be  said,  therefore,  in 
this  case,  that  the  defendant  made  the  post-office  anthoiitles  at  the 
place  of  residence  of  the  assured  its  agent  to  receive  from  him  the 
payment  of  the  premium  in  question.  If  it  had  had  an  agent  sta- 
tioned at  that  place,  and  the  assured  had  given  him  a  check  for  the 
amount  of  the  premium  in  question  on  the  1st  day  of  October,  al- 
though the  defendant  had  not  received  it  at  Its  home  office  until 
the  2d  or  3d,  I  assume  that  no  question  would  be  raised  but  what 
such  payment  was  made  in  time.  If,  instead  of  having  a  r^^arly 
appointed  agent  at  such  place,  to  whom  payments  could  be  made, 
they  directed,  in  lieu  thereof,  that  they  should  be  transmitted  by 
mail,  it  seems  to  me  that  depositing  a  check  in  the  post  office,  paya- 
ble to  the  order  of  the  defendant,  properly  enveloped,  and  directed 
to  it,  on  the  day  of  payment,  is  equally  as  good  a  payment  as  though 
the  same  check  had  been  deposited  on  the  day  of  payment  with  the 
local  agent  Payment  was  made  at  the  time  the  money,  or  that 
which,  under  the  notice  issued  by  the  company,  could  be  i^ven  in 
lieu  of  money,  was  deposited  with  the  company's  agent,  which  in  this 
particular  case  was  the  United  States  postal  authorities.  It  has 
been  held  that  a  contract  by  correspondence  was  completed  when 
the  party  to  whom  the  promise  was  made  placed  a  letter  in  the  post 
office,  accepting  the  terms.  Tayloe  v.  Insurance  Co.,  9  How.  390; 
Patrick  v.  Bowman,  149  TJ.  S.  411-424,  13  Sup.  Ct.  811,  866.  Upon 
the  same  principle  it  seems  to  me  that  payment  was  made  when  the 
check  was  dex>osited  in  the  post  office. 

The  defendant  upon  this  appeal  raises  the  question  that  in  cases 
of  this  kind  the  plaintiff  must  allege  in  his  complaint,  and  prove 
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on  tke  trial,  either  that  there  ia  a  eufficient  fund  on  hand  to  meet 
the  plaintiff's  claim,  or  some  part  thereof,  or  else  that  an  assess- 
ment duly  issaed  would  produce  a  sufficient  amount  to  meet  his 
claim,  or  some  purt  thereof.  Without  discussing  the  qaeation  as 
to  whether  tiie  rule  contended  for  and  support&S  by  the  case  of 
CVBrien  v.  Society,  117  N.  T.  310,  22  N.  E.  954,  and  kindred  cases, 
is  applicable  to  causes  of  action  upon  policies  of  the  kind  involved 
in  this  action,  it  is  sufficient  to  say  that  the  defendant  made  no 
objections  to  the  plaintiff's  complaint  upon  the  trial,  but  proceeded 
to  trial  upon  the  merits,  and  did  not  raise  this  qaeation,  so  far  as 
appears  in  the  record  before  us,  either  by  motion,  request  to  find,  or 
exception;  and,  baring  failed  to  raise  the  question  in  the  trial  court, 
he  cannot  raise  it  here.  Whitman  t.  Foley,  126  N.  Y.  661, 26  N.  E. 
726.   Judgment  should  be  affirmed,  with  coats.  All  concur. 


FARMERS'  LOAN  ft  TRUST  CO.  T.  NEW  YORK  &  N.  RT.  CO.  et  al. 
(Supreme  Ooort,  General  Term,  Second  Department    May  14,  ISM.) 

L  CORFORATIONB— FORBOLOBDItB  OF  MORTOAOE— RiOHTB  OF  STOCKHOLDERS. 

In  an  action  to  foreclose  a  mortgage  of  a  railroad  for  default  In  payment 
of  Interest,  a  misapplication  by  the  railroad  company  of  Its  earnings  tn 
order  to  tolng  about  the  d^nlt  Is  not  available  to  a  stockholder  as  a  de- 
fense. 

S.  Sahr— Stockholders— RioHT  to  Foreclosb  Mortsaoe. 

Stockholders  of  a  corporation  may  purchase  Its  mortgage  bonds,  and 
enforce  payment  in  the  nsoal  manner,  though  the  object  in  purchasing  the 
bcoids  was  to  cause  a  foredosnre,  and  to  purchase  the  propwty  at  the  sale. 

Appeal  from  special  term,  WestchMter  county. 

Action  by  the  Fanners'  Loan  &  Trust  Company  against  the  New 
York  &  Northern  Bailway  Company  and  Artemas  H.  Holmes,  Al- 
fred E.  Pick,  and  others  to  foreclose  a  mortgage.  From  a  judgment 
In  favor  of  plaintiff,  defendants  Holmes  and  Pick  appeaL  Affirmed. 

Argued  before  BEOWN,  P.  J.,  and  PKATT,  J. 

Simon  Sterne  and  Holmes  &  Adams,  for  appdlants. 
David  McGlare,  Ashbel  Green,  and  Thomas  Thacher,  for  respond- 
ent 

BBOWN,  P.  J.  This  action  was  to  foreclose  a  mortgage  made 
by  the  New  York  &  Northern  Bailway  C!ompany  to  the  plaintiff,  as 
trustee,  to  secure  the  payment  of  bonds  amounting  to  the  sum  of 
98,200,000.  The  railway  company  did  not  defend,  but  the  defend- 
ants Holmes  and  Pick  were  permitted  by  the  court  to  intervene  and 
servfe  an  answer  to  the  complaint,  and  they  have  appealed  from 
the  judgment.  Prior  to  January,  1893,  the  majority  of  the  bonds 
and  stock  of  the  Northern  road  were  owned  by  the  New  York  Loan 
&  Improvement  Company.  About  Januaiy  28th,  bonds  to  the 
amount  of  |1,700,000,  and  a  majority  of  the  stock,  were  sold  by  that 
company  to  Drexel,  Morgan  &  Co.,  who  In  April,  1893,  sold  them  to 
the  New  York  Central  &  Hudson  River  Bailroad  Company.  On 
Jnly  1^  1893,  the  Central  Company  entered  into  an  agvetment 
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with  Louis  V.  Bell  and  Heniy  K.  McHarg  for  the  purchase  of  up- 
wards of  1700,000  of  the  bonds  secured  by  the  mortgage  in  suit, 
which  agreement  provided  that  the  bonds  might  be  us^  by  Drexel, 
Moi^an  &  Co.  for  the  purpose-  of  reorganizing  the  Northern  Com- 
pany, either  by  foreclosure  or  otherwise,  according  to  such  plan 
as  they  should  deem  proper.  The  mortgage  in  suit  was  dated  Octo- 
ber 1,  1887,  and  the  Interest  upon  the  bonds  was  payable  semian- 
nually on  December  1st  and  June  let  Up  to  December  1, 1891,  the 
interest  was  payable  from  net  income  ozdy,  subject  to  the  right  of 
the  company  to  nse  the  income  for  betterments,  improvements, 
and  other  purposes.  No  interest  was  ever  paid  on  the  bonds.  Cou- 
pons falling  due  June  1,  1892,  and  payable  absolutely,  were  pre- 
sented for  payment,  and  protested.  Default  was  also  made  in  pay- 
ment of  coupons  due  December  1,  1892,  and  June  1,  1893.  The 
mortgage  provided  that,  if  default  in  payment  of  principal  or  in- 
terest shoidd  continue  for  12  months  after  presentation  of  the  bonds 
or  coupons  for  payment,  the  plaintiff  mi^t,  and  upon  request  of 
the  holders  of  $2,000,000  of  bonds  then  outstanding  and  unpaid, 
should  apply  for  a  foreclosure  and  sale  of  the  mortgaged  property. 
On  July  20,  1893,  Drexel,  Morgan  &  Co.,  holding  |1,700,000  of  the 
said  bonds,  and  being  authorized  thereto  by  the  Central  Company, 
and  also  repr^enting  the  owners  of  the  Bell  and  McHai^  bonds, 
requested,  in  writing,  the  plaintiff  to  take  proceedings  for  the  fore- 
closure and  sale  of  tiLe  mortgaged  property,  and  thereafter,  on  Jnly 
27th,  this  action  was  commenced. 

The  first  defense  alleged  is  that  the  earnings  of  the  Northern 
Company  had  been  misapplied  in  order  to  bring  about  a  default 
This  defense  involves  neither  the  plaintiff  nor  any  bondholder.  If 
there  was  any  misapplication  of  t^  earnings  prior  to  June  1,  1892, 
it  was  the  act  of  the  mortgagor  alone.  It  had  the  right  to  apply 
all  the  net  earnings  prior  to  December  1,  1891,  to  the  improvement 
of  the  road,  and  the  action  of  the  directors  was  approved  by  the 
stockholders  at  their  annual  meeting,  and,  if  the  just  and  proper  lim- 
itation of  that  authority  was  exceeded,  the  loss  fell  upon  the  bond- 
h(^ers,  and  it  does  not  lie  with  the  mortgagor  or  its  stockholders 
to  complain  of  this  action.  From  the  date  of  the  mortgage  until 
the  foreclosure,  the  appellant  Holmes  was  a  stockholder,  and  at* 
tended  the  annual  meetings,  and  had  knowledge  of  the  manner  in 
which  the  income  of  the  road  was  applied  by  the  directors,  while 
the  appellant  Pick  purchased  his  stock  after  the  default  in  the 
payment  of  the  coupons. 

The  second  proposition  asserted  as  a  defense  is  that  the 
Central  Company  acquired  a  majority  of  the  bonds  and  stock  of 
the  Northern  Company  for  the  purpose  of  destroying  it  as  a 
competitor,  and  securing  its  property,  and  to  that  end  so  man- 
aged its  business  that  its  obligation  should  not  be  met  or  its 
default  repaired.  Nothing  appears  in  the  evidence  to  support  this 
claim.  Defaults  on  two  coupons  had  occurred  before  the  Central 
Company  became  the  owner  of  any  of  the  stock  or  bonds,  and  it  ex- 
ercised no  control  over  the  management  of  the  Northern  Company 
after  it  acquired  the  stock.  As  a  stockholder,  it  was  in  no  respect 
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Illegal  for  It  to  purchase  and  hold  the  bonds,  or  to  enforce  their  pay- 
ment in  the  usual  way.  Officers  and  directors  of  a  corporation  may 
own  its  bonds  and  enforce  their  payment.  Duncomb  v.  Railroad 
C!o.,  84  N.  Y.  190;  Id.,  88  N.  Y.  1;  Harpending  v.  Munson,  91  N.  Y. 
652.  The  Central  Company  had  a  right,  so  long  as  it  violated  no 
doty  owing  to  the  mortgagor  or  its  stockholders,  to  avail  itself 
of  all  the  Btipnlations  of  the  contract  contained  in  the  bonds  and 
mortgage,  and  although  its  object  may  have  been  to  cause  a  fore- 
cloeure,  and  to  become  the  purchaser  of  the  property  at  the  sale, 
that  purpose  was  not  illegal,  and  afforded  no  ground  of  comfdaint 
on  the  part  of  the  appellants,  and  is  not  available  as  a  defense  to 
this  action.  It  certainly  was  under  no  obligation  to  advance  money 
to  repair  the  default  which  had  occurred  before  the  purchase  of  the 
bonds.  Evidence  was  offered,  and  excluded  upon  plaintiff's  objec- 
tion, which,  it  is  claimed,  would  have  tended  to  show  a  diminution 
of  revenue  of  the  Northern  nuid  subsequent  to  the  purchase  of  the 
stock  hj  the  Central  Company.  This  evidence  was  not  pertinent 
to  any  issue  in  the  case,  and  had  no  proper  tendency  to  show  any  un- 
lawful action  upon  the  part  of  the  Central  Company  as  a  stockholder. 
Its  rejection  was  not  error. 

The  third  defense  is  that  the  request  of  holders  of  f 2,000,000  of  the 
bonds  was  requisite  to  the  commencement  and  maintenance  of  the 
action;  that  the  Central  Company  had  no  power  to  purchase  bonds 
and  stock  of  another  railroad  corporation,  and  that  an  action  In- 
stitnted  upon  its  request  could  not  be  proceeded  with.  This  con- 
tention rests  upon  a  misconception  of  the  mortgage.  The  pro- 
vision applicable  to  the  case  is  as  follows: 

"In  the  event  of  any  of  the  defaults  mentioDed  In  the  next  preceding  article, 
the  party  of  tne  second  part  may,  and  npon  Uie  written  request  of  the  holders 
of  92,000^000  of  Bald  bonds  «  •  •  shall,  apply  to  any  court  baring  juris- 
diction  *   *   *   for  a  foreclosure  and  sale  of  the  mortgaged  premises." 

Two  cas^  are  provided  for.  In  one,  the  trustee  may  act  upou 
his  own  motion;  in  the  other,  his  action  may  be  coerced.  It  waa 
not  therefore  essential  that  plaintiff  should  have  alleged  in  its  com- 
plaint  that  it  had  been  requested  to  foreclose,  and  it  is  not  essen- 
tial to  the  support  of  the  judgment  that  that  fact  should  have 
been  proven  upon  the  trial  Morgan's  L.  &  T.  Railroad  &  Steam- 
ship Co.  V.  Texas  Cent  Ry.  Co.,  137  U.  S.  171,  11  Sup.  Ct  61;  Guar- 
anty Trust  &  Safe-Deposit  Co.  v.  Green  Co^e  Springs  &  M.  R.  Co., 
139  U.  S.  137,  11  Sup.  Ct  512.  If  the  fact  be  that  there  was  any 
inforniality  in  the  request  made,  the  plaintiff  may,  upon  this  appeal, 
avail  itself  of  the  provision  of  the  mortgage  quoted,  as  it  would 
be  a  useless  proceeding  to  reverse  the  judgment  upon  this  ground, 
when,  upon  a  new  trial,  the  plaintiff  would  be  entitled  to  the  same 
relief  without  proof  that  any  request  was  made.  It  is  of  no  impor- 
tance, therefore,  to  this  case  whether  the  Central  Company's  act 
in  acquiring  its  bonds  and  stock  was  authorized  or  not.  Owner- 
ship of  the  bonds  is  not  in  question,  and  the  validity  of  that  act 
may  be  left  to  be  decided  when  it  shall  be  questioned  by  some  per- 
son interested  in  its  determination. 
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The  main  argument,  however,  which  the  learned  counsd,  for  the 
appellant  has  addressed  to  us  is  based  upon  the  assumption  that 
the  Central  Company  became  an  owner  of  a  majority  of  the  stock 
of  the  Northern  Company.  As  the  disability  of  the  Central  Com- 
pany wonld  apply  equally  to  the  ownership  of  stock  and  bonda^ 
we  shall  assume,  for  the  purpose  of  this  appeal,  that  it  had  the 
power  to  purchase  these  secnrities.  The  meaning  of  section  40, 
c.  688,  Laws  1892,  is,  we  thii^  hardly  debatable,  and  power  existed 
under  that  statute  to  acquire  ownership  of  the  sto<^  and  bonds 
in  question.  If  we  are  wrong,  however,  in  this,  the  argument  ad- 
dressed to  the  court,  and  which  I  shall  now  briefly  consider,  has 
no  force  and  no  application  to  the  case,  as  it  rests  solely  upon  the 
ownership  by  the  Central  Company  of  a  majority  of  the  stock  in 
the  Northern  Company.  The  argument  is  that  the  Central  Com- 
pany, as  the  owner  of  the  majority  of  stock,  occulted  a  sort  of 
trust  relation  towards  the  minority  stockholders,  which  in  some  way 
is  available  to  them  as  a  defense  to  this  action.  I  have  been 
unable  to  learn  from  the  appellant's  written  or  oral  argument  what 
is  the  practical  application  to  this  case  of  the  relation  that  he 
claims  to  exist  between  majority  and  minority  stockholders.  If  it  is 
intended  to  assert  the  Central  Company  could  purchase  bonds  of  the 
Northern  road  only  in  trust  for  all  stockholdera,  the  answer  is  that 
there  is  no  such  rule  of  law.  Undoubtedly  the  holders  of  the  majority 
of  the  shares  of  a  corporation  owe  to  the  minority  much  the  same 
duty  which  directors  owe  to  all  the  stockholders.  They  may  not 
use  their  power  to  obtain  advantapies  at  the  expense  of  the  minority, 
and,  when  that  is  done,  equity  will  interfere  to  restrain  the  wrong- 
ful acts.  All  must  be  permitted  to  share  equally  in  the  benefits, 
and  the  law  requires,  both  from  the  officers  of  the  corporation  and 
the  majority  stockholders,  the  utmost  good  faith  in  the  management  ' 
and  control  of  the  corporate  business  and  property.  But,  between 
themselves,  stockholders  owe  no  duty  to  each  other.  In  the  pur- 
chase and  (»ntrol  of  his  stock,  or  any  of  the  corporate  obligatioua, 
«ach  stockholder  acts  for  himself,  and  he  is  in  no  sense  a  trustee 
for  others.  Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  E.  201.  The 
Central  Company  purchased  the  bonds  after  default  in  payment 
of  the  coupons.  It  had  a  right  to  hold  and  enforce  these  obliga- 
tions, and  was  subject  to  no  restraint  in  so  doing,  except  such  as 
flowed  from  the  terms  of  the  contract  As  a  stockholder.  It  was 
not  responsible  for  the  default,  and  was  nnder  no  obligation  to 
contribute  money  to  pay  the  interest  or  relieve  the  Northern  Com- 
pany from  the  effects  of  the  default  It  could  remain  passive  until 
foreclosure,  and  become  a  purchaser  of  the  mortgaged  property, 
or  receive  payment  of  its  bonds  from  the  proceeds  of  the  sale,  with- 
out trespassing  upon  any  right  of  the  other  stockholders.  Hut 
assume  it  intended  to  compel  a  foreclosure,  and  for  that  purpose 
entered  into  the  contract  with  McHarg  and  Bell  for  the  purchase 
of  additional  bonds,  so  that  it  should  control  an  amount  sufficient 
10  make  the  request  of  the  trustee  necessary  to  compel  its  action,  * 
there  is  nothing  in  the  act  of  purchase  which  violated  any  legal  duty 
which  it  owed  to  the  corporation  or  the  other  stockholders.  It 
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had  a  right  to  purchase  the  bonds,  and,  having  the  bonds  in,  had 
a  right  to  enforce  their  payment  But  had  it  not  also  the  right  to 
request  the  tmstee  to  foreclose,  if  such  request  was  essential  to 
the  enforcement  or  protection  of  its  rights  as  a  bondholder?  Clear- 
ly it  had  a  right  to  avail  Itself  of  every  stipulation  in  the  mortgage, 
and  no  duty  to  any  other  stockholder  required  it  to  forego  or  surren- 
der any  of  the  rights  annexed  to  the  bonds.  But,  as  I  have  already 
pointed  out,  this  question  is  not  of  the  sUghtest  consequence  to 
the  appellants,  as  no  request  was  necessary  to  institute  this  action, 
and  the  absence  of  such  would  not  lead  to  a  reversal  of  the  judg 
ment.  There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 
We  have  examined  the  questions  arising  upon  the  appeals  from  the 
orders  denying  motions  for  a  change  of  the  place  of  trial,  tar  a  ref- 
erence, and  for  a  postponement  of  the  trial.  No  error  appears  upon 
any  of  the  appeals,  and  the  orders  are  affirmed.  Judgment  and 
orders  are  affirmed,  with  coats  to  be  paid  by  the  appellants. 


(Supreme  Court,  Qeneral  Term,  Second  Deputmoit   May  14, 1804) 

DXBD — EVFECT— IKTEHBBT  CONTETBD. 

A  deed  converlng  "all  the  dower  and  tlilrd  and  right  and  title  of  dower 
•  *  •  and  all  otber  right  of"  the  grantor,  oouTera  ail  the  ri^ts  of 
every  kind  that  the  gcantar  may  have  In  the  lands. 

Appeal  from  special  term.  Kings  county. 

Action  by  Caroline  Veit  against  Elvira  Dul  for  specific  performance 
of  a  contract.  From  a  judgment  dismissing  tiie  complaint  and 
awarding  affirmative  relief  to  defendant,  plalntifl  appeals.  Af- 
firmed. 

Argued  before  BBOWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 
Thomas  H.  Williams,  for  appellant. 
Wm.  B.  Hard,  Jr^  for  respondent 

BROWN,  P.  J.  This  action  was  brought  in  form  for  the  specific 
performance  of  a  contract  for  the  sale  of  land,  but  really  to  recover 
the  expense  incurred  in  the  examination  of  the  title  on  the  ground 
that  the  defendant,  who  was  the  vendor,  could  not  convey  a  market- 
able title.  The  defendant  acquired  title  to  the  land  in  question 
from  John  Moore.  Moore's  titie  came  from  Mary  Doyle  and  seven 
children  of  herself  and  her  husband,  John  Doyle.  The  Doyle  title 
was  acquired  in  18CT,  under  a  deed  made  to  John  and  Mary,  hi 
which  tiiere  were  no  words  showing  any  intent  on  their  part  to 
hold  as  tenants  in  common.  John  Doyle  died  in  1881.  The  case  pre- 
sented is  one  where  the  parties  appear  to  have  been  misled  by  the 
case  of  Meeker  v.  Wright,  76  N.  Y.  262.  Mrs.  Doyle,  after  her  hus- 
band's death,  contracted  to  sell  the  land  to  Moore.  Upon  the  author- 
ity of  the  case  cited  it  was  assumed  that  Doyle  and  his  wife  held  as 
tenants  in  common,  and  that  the  husband's  estate,  upon  his  deatii, 
descended  to  his  childrm,  subject  to  the  wife's  dower.  Two  deeds 
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were  accordingly  executed  and  delivered  to  Moore.  One  conveyed 
tlie  estate  of  Mrs.  Doyle  and  three  adult  children  in  and  to  ten- 
fourteenths  of  the  land,  and  the  other  conveyed  fourfourteentha 
assumed  to  be  vested  in  four  infant  children,  and  in  this  share  Mrs. 
Doyle  released  her  dower.  The  decision  of  ^is  case  rests  upon  the 
construction  to  be  placed  upon  the  latter  instroment.  The  appel- 
lant claims  it  is  a  conveyance  of  the  dower  only,  while  the  special 
term  has  decided  that  it  was  a  conveyance  of  all  her  estate,  what- 
ever it  might  be.  We  agree  with  the  trial  court  The  conveyance 
grants,  releases,  conveys,  and  quitclaims  "all  the  dower  and  third 
and  right  and  title  of  dower,  •  *  •  and  all  other  right  of  me, 
the  said  Mary  Doyle,  in  and  to,"  etc.  The  intent  of  Mrs.  Doyle,  under 
the  contract,  to  convey  the  whole  Uind,  is  clear,  and  she  received  the 
consideration  expressed  in  the  agreement  It  hi  equally  dear  that 
she  intmded  by  the  instrument  from  which  I  hare  quoted  to  convey 
not  only  her  dower,  but  all  other  rights  she  had  in  the  land.  The 
instrument  was,  in  ^ect,  a  quitclaim  deed,  and  the  language  used 
.was  appropriate  to  vest  in  the  grantee  all  estate  she  had  in  the 
land.   The  judgment  should  he  affirmed,  with  costs.   All  concur. 


NEW  YORK  CITY  SUBURBAN  WATER  CO.  et  al.  v.  BISSELL  et  aL 

(Supreme  Gourt,  Genial  Term,  Second  Department.    May  14, 1801.) 

Ihjukction — Final  Dbcibion — Liabilitt  on  Bond. 

PeodlDK  an  appeal  from  an  orHer  of  tiie  general  term  reverstng  an  wder 
grantliiK  a  temporary  Injunction,  tbe  parties  stipulated  that  it  the  <wder  of 
the  general  term  should  be  afSrmed  on  its  merits,  the  complaint  should  be 
dismissed.  The  court  of  appeals  affirmed  the  order,  and  judgment  was 
entered  according  to  the  stipulation.  Hdd  a  final  decision  that  plaintiffs 
were  not  entitled  to  the  injunctloiii  so  as  to  render  them  liable  on  the  Id- 
jnnction  bond. 

Appeal  from  special  term,  Westchester  county. 

Action  by  the  New  York  City  Suburban  Water  Company  and 
others  against  Joseph  B.  Blssell  and  Joseph  M.  Low  on  an  injunc- 
tion bond.  From  a  judgment  In  favor  of  plaintifFs,  defendants  ap- 
peal Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAJT  and  PRATT,  JJ. 

Albertus  Perry,  for  appellants. 
John  B.  Gleaaon,  for  respondents. 

BROWN,  P.  J.  Judgment  was  recovered  against  the  defendants 
upon  an  undertaking  given  as  security  upon  the  issning  of  an 
injunction  in  an  action  in  which  Duncan  F.  Cameron  and  an- 
other were  plaintiffs,  and  the  plaintiffs  herein  were  defendants. 

The  only  question  presented  upon  this  appeal  is  whether  there  has 
been  a  final  decision  that  the  plaintiffs  in  that  action  were  not  en- 
titled thereto.  The  general  term  reversed  the  order  granting  the  in- 
junction, and  the  order  of  the  general  term  was  affirmed  by  the  conrt 
of  appeals.  Cameron  v.  Water  Ca,  133  N.  T.  336, 31  N.  E.  104.  Be- 


Sup.  Ct.]     NEW  YOUK  CITY  SUBURBAN  WATER  CO.  tJ.  BIS8ELL.  939 


fore  the  appeal  from  the  order  was  argued  Id  the  court  of  appeals, 
and  after  the  case  had  been  noticed  for  trial,  the  parties  entered 
into  a  Btipalation  adjoaming  the  trial  until  after  the  decision  of  the 
court  of  appeals,  and  proriding  that,  if  the  order  of  the  general  term 
was  affirmed  upon  its  merits,  the  complaint  should  be  dismissed, 
and  the  judgment  recite  that  plaintiffs  were  not  entitled  to  the  in- 
junction. Accordingly,  npon  presentation  to  this  court  of  the  re- 
mittitur from  the  court  of  appeals,  a  judgment  was  entered  in  ac- 
cordance with  the  stipulation  and  a  reference  ordered  to  ascertain 
the  damages  to  secure  the  payment  of  which  the  undertaking  was 
given.  The  referee  having  made  hia  report,  and  the  same  having 
been  confirmed,  this  action  was  commenced.  Hie  judgment  entered 
pursuant  to  the  stipulation  is  as  binding  upon  the  defendants  as 
though  it  had  been  recovered  upon  a  trial;  and,  in  the  alwence  of 
evidence  of  fraud  or  collusion,  it  is  conclusive  upon  them.  Conner 
V.  Reeves,  103  N.  Y.  527,  9  N.  E.  439;  Steinbeck  v.  Evans,  122  N.  Y. 
551,  25  N.  E.  929.  Orders  vacating  an  injunction  and  discontinuing 
an  action,  whether  entered  voluntarily  by  the  plaintiff,  or  after  leave 
granted  by  the  court  upon  his  application,  are,  in  effect,  a  determina- 
tion that  plaintiff  was  not  entitled  to  the  injunction  granted. 
Steamship  Co.  v.  Toel,  85  N.  Y.  646;  Amberg  v.  Kramer  (Sup.)  8  K. 
T.  Supp.  821.  The  stipulation  under  consideratioD  here  was,  In 
effect,  a  voluntary,  conditional  discontinuance  of  the  action  by  the 
plaintiff.  The  right  to  the  temporary  injunction  involved  the  merits 
of  the  case,  and  that  was  recognized  by  the  parties.  Hence,  the 
agreement  that,  if  the  order  of  the  general  term  was  afBrmed  on 
its  merits,  the  complaint  should  be  dismissed  upon  the  merits.  It 
would  have  been  manifestly  a  waste  of  time  to  have  tried  the  action 
after  the  decision  of  the  court  of  appeals. 

The  appellants  have  cited  many  cases  which  they  claim  decide 
that,  where  an  action  has  been  discontinued  by  agreement,  there  is 
no  liability  upon  the  undertaking.  None  of  them  are  applicable  to 
the  facts  here  presented,  but  all  are  distinguished  from  the  cases  I 
have  cited  by  some  fact  existing  which  takes  them  out  of  the  rule 
governing  a  voluntary  discontinuance  by  the  plaintiff.  The  stipula- 
tion here  was  not  a  settlement  of  the  action.  It  contemplated  its 
continuance  if  the  order  of  the  general  term  should  be  reversed. 
But  it  recognized  that  a  question  of  law,  arising  upon  the  construc- 
tion of  the  statutes  of  the  state,  lay  at  the  foundation  of  plaintiffs^ 
case,  and  if  tiiat  Aould  be  decided  adversely  to  their  contention  the 
right  to  a  judgment  was  destroyed,  and  it  would  be  useless  to 
try  the  action;  and  so  it  was  agreed  that,  if  the  decision  upon  that 
legal  question  was  against  the  plaintiffs'  claim,  the  complaint  should 
be  dismissed.  The  judgment  entered  upon  that  stipulation  has  de- 
termined that  the  plaintiffs  were  not  entitled  to  the  injunction.  The 
judgment  appealed  from  is  affirmed,  with  costs.  All  concur. 
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FBX>PLB  ex  reL  VINGENT  v.  COMMON  OOUNCIL  OF  OITT  OF 
HUDSON  et  al. 

(Supreme  Ccurt,  General  Term,  Third  Department  Hay  8,  1894.) 

UdHICIPAL  CORPORA.TIORS — DiBCHARUB  OF  Poi.fCBMAN — HBAKIKO. 

Under  Hudson  Citj  Charter,  providing  that  the  common  conncU  may,  by 
a  majority  vote,  remove  a  policeman  after  notice  of  the  charges  apaioat 
bim  and  an  oppwtunlty  to  be  heard,  the  removal  of  a  policeman  is  illegal, 
where  the  common  council,  without  giving  him  an  opportunity  to  be 
heard,  adopts  the  report  of  the  committee  by  which  the  charges  were  pre- 
f  «Ted,  and  by  which  the  common  cooncll  directed  the  charges  to  be  heard, 
though  the  policeman  had  a  hearbig  before  such  committee. 

Certiorari  by  Martin  Vincent  a^inst  the  common  council  of  the 
city  of  Hndson  and  others  to  review  fhe  proceedings  of  said  common 
council,  and  its  decision  and  determination  thereon,  dismissing  rela- 
tor from  the  police  force  of  said  city.  Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK, 
JJ. 

Duntz  &  Aldcroftt  (Mark  Dnntz,  of  counsel),  for  appellant 
Collier,  Collier  &  Browning  (D.  F.  Collier,  of  counsel),  for  respond- 
ents. 

HERRICK,  J.  By  section  4  of  chapter  468  of  the  Laws  of  1872, 
as  amended  by  chapter  563  of  the  Laws  of  1873,  the  common  council 
of  the  city  of  Hudson  is  authorized  to  appoint  the  chief  of  police 
and  policemen,  not  to  exceed  eight  In  number.  By  section  19  of 
said  act,  as  so  amended,  it  is  provided  that: 

"The  chief  of  police,  and  any  of  the  policemen,  may  be  removed  by  the 
common  council  on  i»roof  of  charges  preferred  In  writing  of  Illegal,  corrupt  or 
improper  conduct,  neglect  of  duty,  disobedience  of  orders,  or  neglect  to  cmn- 
ply  with  the  rules  and  regidattons  prescribed  or  enacted  by  the  common  coun- 
cil for  the  government  and  discipline  of  such  pollcem^  of  which  he  has  no- 
tice. The  common  council  may  prescribe  the  time,  place  and  manner  of 
services  of  the  chief  of  police,  and  of  each  of  the  policemen,  and  make  such 
rules  and  regulations  for  the  government  and  discipline  of  such  policemen  as 
it  may  deem  proper  and  expedient  fc^  the  good  government  of  the  city." 

Section  40  of  the  same  act,  as  amended  by  chapter  379  of  the 
Laws  of  1876,  provides  as  follows: 

"The  common  council  may  remove  from  office  by  a  vote  of  a  majority  of 
the  memboiv  thereof,  ai^r  officer  appointed  1^  the  common  conndl.  •  •  • 
But  nothing  herein  contained  shall  authorise  ^e  removal  of  any  chitf  of  police 
or  policeman  now  in  office  except  In  the  mannor,  and  for  the  causes  men- 
tioned in  eectloQ  19  of  this  act,  and  no  chief  of  police  or  policeman  shall  be  re- 
moved until  he  shall  have  had  notice  of  the  charges  preferred  against  him  and 
a  reasonable  opportimlty  afforded  him  aftor  such  notice  <^  bdng  beard  in 
his  defense  by  counsel  or  oth^wLse." 

The  relator  has  been  for  a  number  of  years  a  member  of  the 
police  force  of  the  city  of  Hudson.  On  the  19th  day  of  March,  1893, 
a  burglary  was  committed  in  the  city  of  Hudson,  and  it  was  fdleged 
that  at  such  time  the  relator  was  absent  from  his  post  of  duty  with- 
out leave.  What  was  known  as  the  police  committee  of  the  com- 
mon council  of  said  city,  hearing  of  said  com^int  against  the 
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relator,  and  having  presented  to  it  one  or  more  affidaritB  in  rela- 
tion thereto,  preferred  charges  against  the  relator  of  gross  neg- 
lect of  duty  as  a  police  officer,  of  disohedience  of,  and  want  of  atten- 
tion to,  the  orders  and  directions  of  the  chief  of  police;  specifica- 
tions of  such  charges  were  attached  thereto,  which  charges  and  speci- 
fications were  served  upon  the  relator.  The  relator  appeai'ed  be- 
fore tlLe  committee,  and,  throng  his  counsel,  made  varioos  objec- 
tions to  tlie  jurisdiction  and  authority  of  the  committee  to  investi- 
gate such  charges;  notwithstanding  which,  the  investigation  pro- 
ceeded, and  evidence  was  taken.  The  committee  made  a  report  of 
their  proceedings  to  the  common  council,  upon  the  receipt  of  which 
the  common  council  passed  two  resolutions, — one,  "that  such  report 
be  received  and  placed  on  file,  and  the  action  of  said  committee  set 
forth  in  said  report,  to  be  fully  Indorsed  and  approved  by  the 
common  council;"  and  the  other,  "that  the  police  committee  be  di- 
rected to  proceed  with  the  investigation  of  the  charges  against  Cliief 
Snyder  and  Officers  Vincent  and  Bhepard,  and  report  the  xesnlt 
of  such  investigation  at  a  subsequent  meeting  of  the  common  coun- 
cilf  with  such  recommendations  as  the  police  committee  shall  deem 
advisable."  That  thereafter,  on  the  5th  day  of  April,  the  said  police 
committee  had  a  hearing  upon  such  charges,  of  which  notice  was 
duly  given  to  the  r^ator,  who  appeared  thereat  in  person  and  by 
counsel.  That  thereafter,  on  the  29th  day  of  April,  said  police  com; 
mittee  submitted  their  report  to  the  common  council,  with  the  evi- 
dence that  had  been  taken  before  them,  and  their  findings  and  rec- 
ommendations thereon,  and  wherein  they  found  that  the  charges 
against  the  relator  had  been  sustained,  and  recommended  that  he  be 
oismissed  from  the  police  force ;  and  thereupon,  by  the  vote  of  the 
common  council,  the  report  of  the  committee  was  approved  and 
adopted,  and,  by  a  resolution  of  the  common  council,  the  relator  was 
dismissed  from  the  police  force  of  the  city  of  Hudson. 

The  relator  did  not  appear  before  the  common  council,  neither 
does  it  appear  that  he  was  notified  of  any  hearing  by  said  common 
Gonndl,  or  notified  or  requested  to  be  present  before  them  upon  the 
hearing  of  such  charges.  I^ceedings  by  boards  of  police  com- 
missioners,  or  by  a  common  council,  in  the  trials  of  policemen  and 
other  kindred  officials,  where  the  powers  of  such  commissioners  or 
boards  are  largely  disciplinary,  are  not  regulated  by  the  same  degree 
of  formality  that  is  required  upon  trials  of  criminal  charges  before 
ordinary  tribunals  of  Justice.  People  v.  Board  of  Police  Com'rs, 
9S  N.  Y.  97.  Errors  and  irregularities  that  would  be  fatal  in 
ordinary  courts  of  justice  are  overlooked  in  proceedings  of  this  kind, 
so  long  as  the  court  can  see  that  the  substantial  rights  of  parties 
accused  have  not  been  violated,  and  that  the  requirements  of  the 
statute  clothing  such  bodies  with  the  power  to  try  municipal  servants 
have  been  substantially  complied  with.  The  common  council  of 
the  city  of  Hudson  had  power  to  make  rules  and  regulations  for  the 
government  of  the  police  force  of  the  city,  and  had  power  to  try 
offenders  against  such  rules;  they  could  take  and  delegate  the  tak- 
ing of  testimony,  upon  ihe  trial  of  such  charges,  to  a  committee  of 
thdr  body.    People  ex  rel.  Flanagan  v.  Board  of  Police  Com'rs,  93 
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N.  Y.  97 ;  People  ex  reL  McCarthy  t.  Board  of  Fdiee  Corners,  98  N.  T. 
332.    In  that  respect  these  proceedings  were  not  irr^ular.  Tbe 

statute  heretofore  cited  provides  that: 

"A  poUcemsD  shall  not  be  removed  until  he  has  been  notified  of  the  charges 
preferred  against  him,  and  a  reasonable  opportmilty  afforded  Um  after  swA 
notice,  of  being  heard  In  bis  defense  by  counsel  or  othfa^lse." 

He  had  notice  of  the  bearing  before  the  committee,  and  appeared 
thereat,  and  if  the  proceedings  before  such  committee  are  to  be  re- 
garded as  the  hearing  or  trial  that  the  relator  is  entitled  to  under  the 
statute,  then  it  seems  to  me  that  one  of  the  substantial  rights  that 
every  person  is  entitled  to  has  been  infringed  upon;  that  is,  he  was 
tried  by  his  accusers.  It  is  a  fundamental  principle  of  law,  as  I 
understand  it,  that  no  man  or  body  of  men  can  be  both  accusers  and 
judges;  the  committee  preferred  charges  upon  their  own  motion, 
and  then  proceeded  to  try  them.  I  do  not  think,  however,  that  these 
proceedings  before  the  committee  were  the  trial  contemplated  hj 
the  statute  that  contemplates  a  trial  by  the  common  counciL  As 
I  have  stated,  it  undoubtedly  had  the  power  to  ddegate  to  a  commit- 
tee the  taking  of  testimony  in  the  proceedings,  which  could  be  re- 
ported to  the  common  council,  and  then  the  hearing  or  trial  had 
thereon  before  the  whole  common  council,  or  a  quorum  thereof,  ajs 
was  done  by  the  police  commissioners  in  the  case  of  People  ex  reL 
Flanagan,  above  cited. 

Assuming  that  the  police  committee  in  this  case,  notwithstanding 
they  had  made  charges,  could  take  evidence,  and  report  the  same 
to  the  common  council,  to  be  passed  upon  by  them,  still  the  statute 
I  do  not  think  has  been  complied  with.  The  relator,  it  appears, 
became  a  member  of  the  police  force  about  the  Ist  of  January,  1873, 
and  the  statute  provides  that  no  person  then  in  oflBce  "shall  be 
removed,  except  upon  charges  of  misconduct,  or  until  he  has  received 
notice  of  the  charges  against  him,  and  a  reasonable  opportunity 
afforded  him  after  such  notice  of  being  heard  in  his  defense  by  coun- 
sel or  otherwise.'*  Of  course,  that  hearing  must  be  before  the  body 
that  is  to. try  him.  A  hearing  before  a  committee  of  the  common 
council,  counting  <rf  a  portion  of  Its  members,  is  not  the  common 
council  that  is  to  tiy  him,  and  is  not  a  hearing  before  the  common 
council.  The  report  of  the  committee,  with  the  evidence,  so  present- 
ed to  the  meeting  held  April  29th,  was  acted  upon,  and  the  relator 
dismissed  at  the  same  meeting.  That  was  not  giving  him  a  reason- 
able opportunity  to  be  heard.  The  proceedings  of  the  common 
council  should  therefore  be  reversed  and  set  asid^  with  ^0  costs 
and  disbursements.    All  concur. 


In  re  SNELUNG'S  WILL. 

(Supreme  Goort,  Qenaal  Term,  Second  D^rtment.   Maj  14, 18M.) 

Wills— Test  AM  ENTAnT  Capacity— PBRionrcAL  Insasitt. 

Evidence  that  testator  understood  the  nature  and  condition  of  her  prop- 
erty, and  the  dispoeltlon  she  made  of  It,  shows  testamentary  capacity, 
though  she  had  periods  of  insanity. 
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Appeal  from  surrogate's  court,  Suffolk  county. 

Proceeding  for  tlie  probate  of  the  will  of  Marj  Snelling,  deceased. 
The  application  was  contested  by  John  H.  Lewis,  Mary  Gordon, 
Thomas  H,  Lewis,  Peter  H.  Lewis,  Susan  Lewis,  Thomas  Lewis,  of 
New  Yorlt  City,  Thomas  Lewis,  of  Elwood,  L.  L,  Charles  H.  Lewis, 
Henrietta  Anderton,  and  Frank  Lewis.  The  will  was  admitted  to 
probate,  and  contestants  appeal  Affirmed. 

Argued  before  BBOWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

L.  B.  Heckley,  for  appellants. 
Thos.  Young,  for  respondents. 

BROWN,  P.  J.  When  this  case  was  before  the  court  of  appeals 
on  a  prior  appeal,  the  conclusion  of  the  surrogate  that  the  wUl 
was  not  the  product  of  undue  influence,  and  that  the  decedent 
possessed  the  necessary  testamentary  capacity  to  execute  It,  was 
not  disturbed.  32  N.  £.  1006.  The  decree  then  before  the  court 
was  reversed  for  the  erroneous  admission  of  improper  testimony. 
Some  new  testimony  was  introduced  upon  the  last  hearing,  but,  after 
a  careful  examination  of  the  whole  case,  I  do  not  think  it  is  changed 
in  any  essential  feature  from  that  presented  on  the  first  appeal. 
The  evidence  would  not  permit  the  conclusion  that  Mr.  and  Mrs. 
Cook  exerted  any  undue  influence  upon  Mrs.  Snelling.  The  im- 
portant question  Is  whether  she  possessed  testamentary  capacity. 
That  her  mind  was  weak,  and  that  she  was  at  times  insane,  Is  clearly 
shown;  but  the  periods  of  her  insanity  were  generally  of  short  dura- 
tion, and  existed  when  she  was  slclc  When  she  recovered  from  her 
sickness,  her  mental  powers  returned,  and  she  was  capable  of  taking 
care  of  herself  and  her  property.  The  will  in  question  was  executed 
on  June  24,  1890.  For  about  a  year  prior  to  that  date,  she  had  re- 
flided  with  Mrs.  Denton ;  and  her  mode  of  life,  and  her  physical  and 
mental  condition,  during  that  period,  have  been  fully  dmcribed  by 
tbxt  witness.  During  that  time  she  had  no  sickness  requiring  the 
attendance  of  a  physician,  and  her  memory  was  fairly  good,  and  she 
attended  to  and  transacted  her  own  business.  She  appears  to  have 
understood  the  nature  and  condition  of  her  propCTty,  and  the  dispo- 
sition which,  by  will  or  otherwise,  she  had  made  of  it  She  was 
during  this  time  a  near  neighbor  of  Mr.  and  Mrs.  Cook,  and  on  terms 
of  intimacy  with  them,  and  regarded  and  treated  them  as  her  near- 
est friends.  The  weight  of  evidence  is  in  favor  of  the  conclusion 
that  when  she  executed  the  will  she  understood  the  nature  and 
character  of  her  act,  and  comprehended  its  consequence,  and  the  de- 
termination of  the  surrogate  that  she  was  competent  to  execute  the 
instrument  cannot  be  disturbed.  The  decree  must  be  affirmed,  with 
costs  to  be  paid  by  the  contestants. 

DYKMAN,  J.  I  am  in  favor  of  affirmance,  but  I  think  the  costs 
bad  better  be  paid  from  the  estate.  There  was  some  jusliflcation 
for  the  contest. 

PRATT,  J.,  concurs  in  affirmance;  costs  to  be  paid  out  of  the 
■estate. 
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STUART  T.  MUTUAL  RESERVE  FUND  UFB  ASS'N. 

(Snpreme  Court.  General  Term,  Second  Department    May  14. 1894.) 

L  ImvaUTOB — Breach  ov  Cohditiohs — Waiver, 

Where  a  life  Insurance  company  notifies  the  admlnlatrator  of  a  polity 
bolder  tiiat,  as  the  facts  flioi  appeared,  the  proofs  wore  approred,  and  the 
claim  would  be  paid  on  a  certain  day.  It  does  not  thereby  waive  Its  right 
to  declare  the  policy  void  for  a  breach  of  conditions  of  which  It  was  not 
aware  when  the  letter  was  written. 

9L  BaHB— FALBB  8TATBHBNT8  IN  APPLTCATION. 

An  Insurance  company  proposed  to  the  holders  of  tontine  policies  that 
additional  Insurance  should  be  pm-chased  with  the  dividends,  subject 
to  the  condition  that  any  person  accepting  the  proposal  should  pass  a  satis- 
factory medical  examination.  A  policy  holder  wishing  to  accept  the  pro- 
posal Wiis  examined  by  a  medical  examiner,  who  reported  unfavorably, 
and  the  additional  Insurance  was  refused.  Bdd,  that  this  was  a  refusal 
to  Insordf  within  the  meaning  of  the  question,  "Has  any  proposal  to  Insure 
the  life  of  the  applicant  ev»  beoi  declined?"  contained  In  an  appUcaUon 
■abseqnaitly  made  by  soch  poUcy  boldor  to  defendant,  anotliBr  Inanrance 
company. 

Appeal  from  circuit  court,  Kings  county. 

Action  hj  James  H.  Btuart  a^nst  the  Mutual  B^rre  Fund 
Life  Association  on  two  certlflcates  or  policies  of  life  InBuranee  is- 
sued by  defendant  on  the  life  of  John  B.  Page  for  f 5,000  each.  From 
a  judgment  dismissing  the  complaint,  entered  on  a  verdict  directed 
by  tlie  court  in  favor  of  defendant,  plaintiff  appeals.  Affirmed. 

Argued  before  BBOWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

Alfred  B.  Page,  for  appellant 

F.  A.  Bumham  and  William  C  De  Witt,  for  respondent 

BBOWN,  P.  J.  This  action  was  brought  by  the  plaintiff,  as  as- 
signee of  William  R.  Page,  administrator  of  John  B.  Page,  deceased, 
upon  two  certificates  or  policies  of  life  insurance,  dated  Septemb«> 
26, 1885,  issued  by  the  defmdant  upon  the  life  of  said  John  B.  Page, 
and  payable  to  his  legal  representatives  within  90  days  after  receipt 
of  satisfactory  proofs  of  death.  A  Terdict  was  directed  for  the  de- 
fendant upon  the  ground  that  the  answers  made  by  the  insured  in 
his  application  to  the  two  following  questions  were  untrue : 

"First  Q.  Has  any  proposal  to  Insure  Qie  life  of  the  applicant  ev^  been  de- 
clined? If  so,  by  what  company  or  association?  Second  Q.  Has  any  physi- 
cian given  an  unfavorable  opinion  upon  the  life  of  the  ap^cant  with  refw- 
ence  to  life  Insorance  or  otherwise?" 

To  both  questions  the  answer  returned  was  ''No," 
Mr.  Page  died  on  October  24th  following  the  issuing  of  the  policies. 
Proofs  of  death  were  furnished  on  December  16th.  and  on  May  10, 
1886,  the  defendant  advised  the  administrator  of  Sir.  Page  that,  as 
the  facts  then  appeared,  the  proofs  were  approved,  and  the  claim 
would  be  paid  on  July  30th.  On  June  Ist  a  mortuary  call  was  made 
by  the  defendant,  assessing  its  members  for  approved  claims,  amoi^ 
which  was  the  one  in  suit,  and  the  money  was  collected.  The  de- 
fendant did  not  pay  in  accordance  with  its  notice  of  May  10th,  and 
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tn  March,  1887,  it  notified  the  administrator  of  its  revocation  of  ap- 
proval of  the  claim,  and  declined  to  pay  it.  This  action  vaa  com- 
menced on  September  28, 1888. 

The  appellant  contends  that  by  its  approval  of  the  proofs  and 
promfee  to  pay  the  claim,  and  collection  of  the  money  by  assessment 
upon  its  members,  the  defendant  waived  any  right  to  declare  the 
policy  void  for  breach  of  its  conditions,  and  cites  Smith  v.  Insurance 
Co.,  62  N.  T.  87,  to  sustain  this  contention.  That  case  is  not  ap- 
plicable to  the  present  controversy.  It  was  a  case  of  fire  insurance,, 
where,  in  consideration  of  the  suirender  and  cancellation  of  the 
policy,  the  defendant  agreed  to  pay  a  specified  sum  in  aettlonent  of 
the  loss.  The  policy  was  sulrrendered,  and  after  that  defendant  re- 
fused to  pay,  and  pleaded  a  breach  of  warranty  in  an  action  to  re- 
cover the  sum  agreed  to  be  paid.  The  court  held  that  the  defense 
of  a  breach  of  condition  of  the  policy  did  not  survive  its  surrender 
and  cancellation,  and  that  the  action  was  not  on  the  policy,  but  on 
the  new  agreement,  and  that  defendant  must  pay.  A  similar  ruling 
was  made  in  Insurance  Co.  v.  Minch,  53  N.  Y.  144-151.  The  present 
case  has  in  it  no  client  of  settlement.  The  defendant  never  prom- 
Ib^  to  pay  absdlntely.  The  statement  of  tiie  letter  of  May  10th  was 
that  "on  the  evidence  then  with  the  association,  and  as  the  facts 
then  api>eared,"  it  would  pay  on  July  30th.  At  the  time  of  writing 
that  letter  it  did  not  know  of  the  facts  now  asserted  as  a  defense, 
and  consequently  then  could  not  waive  a  defense  based  upon  them. 
Bobertson  v.  Insurance  Co.,  88  Y.  541.  Neither  is  the  fact  that 
the  money  to  pay  the  claim  was  collected  by  assessment  upon  the 
members  of  the  association  available  to  the  plaintiff,  nor  does  it 
affect  Uie  right  of  defendant  to  reject  the  claim  upon  evidence 
mbeequently  obtained.  Such,  I  think,  would  be  the  duty  the  officers 
owed  to  the  association,  if  they  were  satisfied  from  ttieir  examina- 
tion that  there  was  a  breach  of  the  contract.  Fisher  t.  Andrews, 
37  Hun,  176;  Mayer  v.  Life  Ass'n,  42  Hun,  237. 

We  therefore  reach  the  inquiry  whether  the  court  properly  deter- 
mined that  the  answers  to  the  questions  I  have  quoted  were  untme. 
The  evidence  on  the  subject  was  not  in  dispute.  The  question  is, 
did  it  compel  the  conclusions  drawn  from  it?  It  appears  that  Mr. 
Page  had  a  tontine  policy  in  the  Equitable  Life  Assnrance  Society. 
That  policy  provided  that  the  tontine  dividend  slwuld  be  applied 
only  to  purchase  an  annuity  to  reduce  premiums  during  the  snbse- ' 
qnent  continuation  of  the  policy.  The  tontine  period  had  expired 
in  November,  1884.  The  associatiou  had,  however,  made  an  offer 
to  the  holders  of  such  policies,  including  Mr.  Page,  in  addition  to  the 
provision  I  have  quoted  from  the  contract,  that  the  tontine  dividend 
might  be  applied  to  the  purchase  of  additional  insurance  equal  in 
value  to  the  annuity  provided  in  the  contract;  bat  tiie  offer  was  sub- 
ject to  the  condition  that  the  p^son  accepting  it  should  pass  a  satis- 
factory medical  examination  as  to  the  insurable  character  of  his 
life.  On  the  day  preceding  the  application  for  the  policies  in  suit, 
Mr.  Page  called  upon  the  Equitable  Association,  and  saw  Mr.  Van 
Cise,  the  assistant  actuary.  The  additional  insurance  to  which  he 
v.28N.Y.s.nQ.9 — 60 
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would  hare  been  entitled  was  f4,100,  and  he  expressed  a  desire 
to  accept  the  offer  made  to  hioL  He  was  sent  by  Mr.  Van  Cise  to 
the  medical  department  to  be  examined  for  tiiat  insurance.  He  was 
examined  Dr.  WilUam  S.  Seaman,  a  medical  examiner  of  ike 
company.  The  result  of  that  examination  was  that  albnmen  was 
found  in  his  urine,  and  Dr.  Seaman  refused  to  approve  the  ap- 
plication, and  communicated  that  conclusion  to  Mr.  Van  Cise.  Mr. 
Van  Cise  testified: 

"I  saw  Mr.  Page  the  same  day  after  I  had  Bent  him  to  ttie  medical  depart- 
ment. «  •  •  I  told  him  that  om-  doctor  had  refused  to  pass  him  for  in- 
creased Insurance.  I  told  htm  that  the  doctor  would  not  approve  him.  In  the 
couversatlon  It  was  stated  that  the  doctor  refused  to  approve  him  on  account 
of  the  condition  of  his  health.  I  think  he  asked  why  the  doctor  refused  to 
approve  him,— what  was  the  matter  with  him.  My  recollection  Is  that  I  evad- 
ed the  answer." 

It  further  appears  by  the  testimony  of  Dr.  0ale,  who  was  Mr. 
Page's  physician  at  his  home  in  Vermont,  that  on  his  return  from 
New  York  in  September,  1885,  at  Page's  request  he  made  an 
examination  of  his  urine,  and  that  Page  then  told  him  of  his  applica- 
tion to  the  Eqnltable  Association  for  additional  insurance,  and  that 
he  had  submitted  to  an  examination,  and  an  unfavorable  opinion  had 
been  passed  upon  him,  and  he  wanted  Dr.  Gale  to  examine  his 
urine,  and  see  if  there  was  any  trouUe. 

The  appellant  claims  that,  as  no  formal  proposal  for  insorance  was 
made  by  Mr.  Page  to  the  Equitable  A^sodation,  bnt  the  offer  made 
to  the  policy  holders  was  in  the  nature  of  a  settlement  of  their  ton- 
tine dividend,  this  evidence  does  not  establish  that  the  negative  an- 
swer given  to  the  first  question  was  false;  but,  passing  this,  I  think 
it  penults  no  other  conclusion  than  the  untruthfulness  of  the  an- 
swer to  the  second  question.  That  inquiry  was  not  limited  to  an 
opinion  given  upon  an  ap(dication  for  insurance.  The  information 
called  for  was  whether,  in  "reference  to  insurance  or  otherwise," 
an  unfavorable  opinion  had  been  given  as  to  the  applicant's  life. 
The  criticism  made  upon  the  form  of  this  question  is  not,  I  think, 
well  founded.  I  do  not  consider  It  equivocal  or  amblguotw.  It 
does  not  call  for  an  opinion  as  to  the  manner  of  living  or  the  present 
condition  of  health  of  the  applicant,  further  than  those  elements 
might  affect  the  risk  of  insurance  upon  the  individual.  The  life  ia 
Inferred  to  as  the  subject  of  insurance,  just  as  in  fire  or  marine'  in- 
sorance a  building  or  vessel  would  be  referred  to;  and  the  inquiiy  U 
whether  an  opinion  had  ever  been  given  that  was  unfavorable  to 
the  life,  considered  as  an  insurable  thing.  Undoubtedly,  when  the 
sense  in  which  language  is  used  or  intended  by  parties  is  in  doubt, 
its  proper  meaning  may  present  a  mixed  question  of  law  and  fact, 
which  must  be  left  to  a  jury  to  determine;  but  I  do  not  think  this 
is  such  a  case.  The  question  was  plain  and  intelligiUe,  and  the  in* 
sured  must  be  held  to  have  known  that  Dr.  Seaman  had  given  to 
Mr.  Van  Cise  an  opinion  that  was  unfavorable  to  his  life  as  an 
insurable  risk.  His  answer  was  therefore  properly  held  by  the 
trial  court  to  have  been  untrue.  The  answer  to  this  and  other  qDeft> 
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tions  was,  by  the  terms  of  the  policy,  warranted  to  be  true,  and  made 
A  part  of  the  contract.  Its  nntruthfulness,  therefore,  avoided  the 
contract  Foot  t.  InBurance  Go^  61  N.  Y.  671;  Edingrton  t.  In- 
surance Ga,  77  N.  Y.  664. 

The  respondoLt  has  called  onr  attention  to  alleged  breaches  of 
other  conditionfl,  and  to  the  clause  in  the  contract  providing  that  no 
suit  shall  be  brought  after  the  lapse  of  one  year  from  the  date  of 
the  death  of  the  insured.  I  am  of  tha  opinion  that  the  evidence 
permitted  the  conclusion  that  the  breach  of  the  condition  as  to  other 
insurance,  and  as  to  the  time  of  the  commencement  of  an  action 
to  recover  upon  the  policies,  was  waived  by  the  defendant;  but 
whether  the  question  waa  one  to  be  determined  by  the  court  or  jury 
it  is  unnecessary  to  decide;  nor,  inasmuch  as  we  think  the  judg- 
ment must  be  affirmed,  Is  it  necessaiy  to  state  the  reason  that  leads 
to  that  conclnsion.  -The  judgment  must  be  affirmed,  with  costs. 


(Snpreme  Oonrt,  General  Term,  Second  Dqwrtment.   Hay  14, 1804.) 

1.  MoNiciPAL  Corporations — AesKSSMBNTS— DKacBiPTiON  op  District. 

Id  an  action  to  set  aside  a  sewer  assessment  on  the  gTound  that  the 
assessment  district  incloded  land  not  assessed,  It  appeared  that  the  matter 
had  been  referred  to  a  committee,  whose  report  to  the  common  council  was 
prepared  by  the  city  clerk;  that  the  description  of  the  assessment  district 
was  on  a  printed  slip,  and  pasted  to  the  report;  that  the  clerk,  thlnklnff 
there  was  an  error  In  the  description,  drew  a  line  through  one  course  there* 
of,  tiie  effect  of  which  was  to  Include  in  the  description  additional  land. 
The  clerk,  having  discovered  his  orror,  stated  to  the  common  council,  when 
the  report  was  presented,  tiiat  it  should  be  read  as  if'  there  liad  been  no 
erasure,  and  it  was  so  read  and  adopted,  but  the  description  was  not  in* 
aerted  nntll  aft^wardsu  HOd,  that  the  district  fixed  by  the  common  corn^ 
ell  waa  that  desoibed  In  the  repwt  as  if  no  erasure  had  been  made. 

It.  Same— Obvious  Errors. 

A  sewer  assessment  is  not  affected  by  obrioOB  errors  in  the  description 
of  the  aoaeaament  district  contained  In  the  printed  notice  of  the  meetlnc 
of  the  common  council  to  act  on  the  proposed  sewer. 

9.  BaMB— PREJUOICIAL  ErROR. 

An  action  to  set  aside  a  sewer  assessment,  being  equitable  In  its 
character,  plaintiff  may  show  a  substantial  emv  In  the  assessment  pro- 
ceedings, by  which  he  was  actually  pr^ndleed. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Isaac  Bell  and  another  against  the  city  of  Yonkers  to 
set  aside  an  assessment  made  on  plaintiffs'  land  for  the  construction 
of  a  sewer.  From  a  judgment  in  favor  of  defendant,  piaintilfs  ap- 
peed.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ, 

Balph  E.  Prime,  for  appellants. 
James  H  Hunt,  for  respondent 

BBOWN,  P.  J.  This  action  was  brought  to  set  aside  an  assess* 
ment  made  upon  plaintitCs'  land  for  the  construction  of  a  aewer. 
Mkny  defects  in  the  assessment  proceedings  are  alleged  in  tiie  com- 
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plaint,  and  the  case  before  ys  contains  73  exceptionB  to  the  findings 
of  the  conrt,  and  to  its  refusal  to  find  as  requested  by  the  plaintiffs. 
The  grounds,  however,  upon  which  the  plaintifEs  have  based  their 
claim  to  relief  upon  the  argument  before  this  court  are  compre- 
hended in  three  general  propositions :  (1)  That  the  assessment  dis- 
trict which,  by  the  charter  of  the  defendant,  it  was  made  the  duty 
of  the  common  cotincil  to  fix,  included  land  omitted  from  the  assesa- 
ment;  (2)  that  the  notice  .of  the  time  when  the  common  council 
would  act  in  relation  to  the  proposed  sewer  did  not  correctly  describe 
the  assessment  district  as  fixed  by  the  common  councU;  (3)  that  the 
assessors*  notice  of  the  completion  of  their  report,  and  of  the  time 
when  they  would  meet  to  review  the  same,  was  not  in  the  form  re- 
quired by  the  charter.  The  sections  of  the  charter  of  the  city  to 
which  we  are  referred,  so  far  as  they  are  important  to  be  considered 
In  connection  with  the  questions  presented,  are  sontained  in  diapter 
19,  Laws  1887,  and  are  as  follows: 

"Section  17.  Prior  to  contracting  tor  nay  mc3i  work  a  plain  and  aodonite 
speciflcatlon  of  the  work  proposed  to  be  coDstructed  must  be  prepared.  *  *  • 
The  common  council  sball  then  fix  a  district  of  assessment,  beyond  irtilcb  tbe 
assessment  sbaU  not  extend,  and  cause  to  be  publlsbed  In  one  or  more  of  tiie 
official  city  newspapers  a  notice  tbat  on  a  day  tta^ln  to  be  named  •  •  • 
It  will  act  In  relation  to  tbe  work  proposed  to  be  constructed.  A  description 
of  such  district  shall  form  a  pai-t  of  sucb  notice."  "Section  19.  The  assess- 
es shall  make  a  report  lu  writing  of  the  assess  meut  so  made,  and  deposit  the 
same  with  the  city  cla*k,  and  cause  to  be  published  *  *  *  a  notice  that  the 
report  has  been  completed  and  so  d^KMlted  and  that  they  will  meet  at  a 
time  and  place  th^ln  to  be  spedfled  *  *  *  to  rertew  th^  report** 

It  is  not  denied  that  plans  and  specifications  were  prepared,  and 
an  assessment  district  fixed,  and  the  work  of  constraction  directed, 
by  the  common  council  in  tlie  manner  prorided  by  the  charter.  The 
charge  that  the  assessment  district  included  land  not  assessed  rests 

upon  the  following  facts:  The  communication  from  the  water  com- 
missioners, and  the  plans  and  specifications,  were  referred  by  the 
common  council  to  the  street  committee.  The  report  of  that  commit- 
tee was  prepared  by  the  city  clerk.  The  description  of  the  assess- 
ment district  to  be  recommended  by  the  committee  was  on  a  printed 
slip  pasted  to  the  report  The  clerk,  in  reading  over  this  description, 
thought  there  was  an  eiror,  and  he  drew  a  line  with  pen  and  ink 
through,  and  eliminated,  one  course  of  tiie  description,  and  the  effect 
of  this  was  to  add  to  the  district  the  rear  portion  of  a  considerable 
number  of  lots.  He  then  found  that  it  was  correct  as  printed.  And 
he  intended,  before  the  report  was  presented,  to  attach  a  new  slip 
to  it,  but  omitted  to  do  that,  and  the  report  as  presented  to  the  com- 
mon council  contained  the  lines  stricken  out  in  the  manner  stated. 
In  reading  the  report  to  the  committee,  however,  he  stated  to  its 
members  that  the  description  should  be  as  if  no  erasure  had  been 
made  from  the  printed  matter;  and  when  the  report  was  presented 
to  the  common  council,  it  was  read  as  if  there  had  been  no  erasure, 
and,  as  so  read,  it  was  adopted  on  May  12,  1890,  and  a  resolution 
passed  fixing  the  assessment  district  The  description  of  the  dis- 
trict, however,  was  not  actually  inserted  in  the  resolution  until  May 
ITtii,  when  a  printed  slip,  cut  from  the  notice,  of  tlie  time  when  the 
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common  conncU  would  meet  1x>  act  upon  the  propoBed  sewer,  was 
pasted  into  the  minutes  of  the  meeting.  The  description  so  inserted 
was  not  an  exact  copy  of  that  in  the  report,  but  contained  two  errors 
which  will  be  hereafter  noticed.  The  appellants  claim  that  the 
district  aa  flxed  by  the  common  council  was  that  described  in  the 
report  with  the  erasures  I  have  referred  to,  while  the  trial  court  has 
found  that  it  was  fixed  as  described  in  that  report  as  if  no  erasures 
had  been  made.  I  have  been  referred  to  no  pro^sion  of  the  charter  that 
makes  the  report  or  the  resolution  of  the  common  council  conclusive 
evidence  of  what  the  council's  action  was.  Undoubtedly  either  the 
report  in  connection  with  the  resolution  adopting  it,  or  the  resolu- 
tion lizing  the  district  as  it  appeared  in  the  minutes  of  the  common 
council,  would  be  prima  facie  evidence  of  the  council's  action.  But 
what  that  body  did  was  a  question  of  fact,  and,  as  the  evidence  from 
the  record  was  not  consistent,  parol  evidence  was  admissible  to  show 
the  fact;  and  it  appears  without  contradiction,  from  the  evidence 
of  the  cily  derk,  that  the  erasure  was  his  act,  and  that  neither  the 
committee  nor  the  common  council  adopted  it.  The  description  was 
read  to  the  council  as  if  no  erasure  had  been  made,  and  upon  the 
report  as  read  that  body  acted,  and  the  legal  effect  of  its  action  was 
to  fix  the  assessment  district  according  to  the  printed  description, 
as  if  no  erasure  had  been  made  on  it  The  argument  that  the  com- 
mon council  must  be  presumed,  in  adopting  the  report,  to  have 
adopted  it  as  printed,  and  not  as  read,  has  no  force  in  the  presence 
of  competent  and  uncontradicted  evidence  showing  a  contrary  re> 
suit.  The  finding  of  the  trial  court  was  therefore  in  accordance 
with  tiie  evidence. 

The  changes  from  the  description  of  the  district  as  adopted  and 
as  printed  in  the  ofQcial  newspapers  in  the  notice  of  the  meeting  of 
the  common  council  to  act  upon  the  proposed  sewer  were  immaterial, 
and  deceived  no  one.  They  were  errors,  merely,  that  were  obvious 
to  any  one  reading  the  notice.  In  the  district  as  adopted  the  de- 
scription was,  "to  title  southwesterly  corner  lot  No.  145,  Biverdale  ave- 
nue; Ihence  easterly  on  a  line  parallel  with,  and  twenty-five  feet 
southerly  from,  the  southerly  line  of  Harriot  street"  In  the  printed 
notice  the  words  *^eni7-flve"  were  made  to  read  "fif  ty*'  in  one  pa- 
per and  **fifty>flv^'  in  another.  But,  as  the  course  started  at  the 
southwesterly  comer  of  lot  No.  145,  and  ran  "thence  easterly  on  a 
line  parallel  with  Harriot  street,  it  was  of  no  consequence  what  the 
distance  of  that  line  from  Harriot  street  was  stated  to  be.  It  was 
controlled  by  fixed  monuments,  and  the  description  in  the  notice 
did  not  vary  the  district  from  that  fixed  by  the  common  council, 
and  did  not  have  the  effect  to  inclnde  in  it  additional  land.  The 
other  change  was  of  the  same  character.  The  description  ran  to 
the  northwesterly  comer  of  lot  73,  Hawthorne  avenue;  thence  along 
the  rear  line  of  lots  fronting  on  the  westerly  side  of  Hawthome 
avenue.  In  the  printed  notice  it  ran  to  the  northwesterly  comer  of 
lot  72,  Hawthome  avenue,  which  was  upon  the  opposite  side  of  the 
street,  and  from  which  the  course  along  the  rear  line  of  lots  fronting 
on  the  westeriy  side  of  said  street  could  not  be  ran.  The  error  was 
obvious  to  anyone  reading  Ihe  description.  But  in  considering  the 
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legal  effect  of  tke  error  in  the  notice,  aBBuming  that  they  did  change 
slightJj  the  boundaries  of  the  district,  I  fail  to  see  how  th.e  error  i» 
available  to  the  plaintiffs.  The  object  of  making  a  description  of 
the  asaessipent  district  a  part  of  the  notice  was  that  erezy  land- 
owner within  the  district  shoold  know  that  his  land  was  liable  to  be 
assessed.  It  was  not  a  part  of  the  proceedings  to  fix  the  district. 
It  was  addressed  to  every  person  within  the  district  as  fixed,  and  its 
object  was  to  afford  to  such  persons  the  constitutional  right  of  an 
opportunity  to  be  heard  before  the  assessment  was  imposed.  Stuart 
V.  Palmer,  74  K.  Y.  183.  And  if  it  fulfilled  that  purpose,  and  met 
that  constitutional  requir^ent,  the  assessment  cannot  be  held 
to  be  void  because  it  was  addressed  to  or  reached  parties  outside  of 
the  district.  The  effect  of  describing  the  first  course  I  have  alluded 
to  was  apparently  to  include  in  the  district  two  lots  on  Biverdale 
avenue.  But  the  plaintiffs  had  no  right  to  have  the  assessment 
spread  on  that  property,  and  they  suffer  no  k>M  because  it  has  not 
been  done.  If  the  effect  of  the  change  was  to  leave  out  property 
lying  in  the  district  as  fixed,  a  different  question  would  be  presented. 
The  plaintiffs'  complaint  comes  to  this:  that  notice  of  the  hearing 
before  the  common  council  was  served  upon  persons  whose  land  was 
not  within  the  district  as  fixed,  and  who  were  not  liable  to  be  as- 
sessed for  the  improvement.  This  clearly  did  not  injure  the  jdaln- 
tiffs.  Evezy  one  within  the  district  had  notice,  and  all  jurisdictional 
requirements  to  every  person  liable  to  be  assessed  have  been  com- 
plied with,  and  it  is  apparent,  without  further  argument,  that  the 
error  in  the  notice  as  published  did  not  affect  in  the  slightest  degree 
any  of  the  plaintiffs'  legal  rights.  The  notice  of  the  filing  of  the 
assessors'  report,  and  fixing  a  grievance  day,  substantially  complied 
with  the  statute.  The  charter  required  a  notice  that  the  report  had 
been  "completed  and  deposited.'^  The  notice  stated  that  the  assess- 
ors had  ''assessed  the  expense**  of  extending  the  sewer,  '*made  a  re- 
port in  writing,"  which  was  the  manner  in  which  tiliey  were  required 
to  make  it,  and  ''had  deposited  the  same  with  the  city  clerk,'*  the 
officer  with  whom  the  charter  required  they  should  deposit  it.  The 
statute  required  a  notice  of  the  time  and  place  to  be  fixed  by  them 
to  "review  their  report"  The  notice  stated  the  time  and  place 
"when  and  where  the  parties  interested  can  be  heard."  No  valid 
critidam  can  be  made  upon  this  notice,  as  it  contained  the  substance 
of  all  that  the  statute  required.  Literal  ccMupliance  with  the  law 
was  not  necessary. 

This  bdng  an  action  equitable  In  its  character,  it  was  incumbent 
upon  the  plaintiffs  to  establish  some  substantial  error  in  the  as- 
sessment proceedings  by  which  they  were  actually  prejudiced. 
Otherwise,  they  are  not  entitled  to  be  released  from  the  assessment 
upon  their  lands.  Morse  v.  City  of  Buffalo,  35  Hun,  615;  In  re  Mu- 
tual Life  Ins.  Co.,  89  K.  Y.  630.  And,  while  an  omission  to  assess 
property  situated  within  an  assessment  district  is  ground  for  declar- 
ing the  assessment  void  (Hassan  v.  City  of  Rochester,  67  N.  Y.  528; 
EUwood  T.  Same,  122  N.  Y.  236, 26  N.  E.  238),  that  rule  cannot  be  ap- 
plied to  this  case.  None  of  the  errors  claimed  here  to  exist  aflecteb 
the  idaintifCs  or  prejudiced  them  in  the  slightest  d^^ree,  and  no  land 
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has  escaped  aBBessment  tiiat  the  common  coancil  or  its  committee 
ever  ixktended  should  be  incladed  in  the  asseBsment  district  The 
judgment  must  be  affirmed,  with  costs. 


WHITLATOH  T.  FIDELITY  &  CASUALTY  00.  OF  NHW  TOBK 

(Supreme  Oonrt.  Geoeral  T^rm,  Second  Department   May  14, 1894.) 

breDSAxoE—AoTKor  oir  Polict— BotoiDs. 

In  an  action  on  an  accident  policy,  a  defense  tbat  the  Insured  committed 
suicide  must  be  eiitabllshed  by  a  preponderance  of  tbe  proof. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Josephine  Whitlatch  against  the  Fidelity  &  Casualty 
Company  of  New  York  on  an  accident  insurance  policy.  There  was 
a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Ohaiies  O.  Nadal  (Thomas  S.  Moore,  of  counsd),  for  appellant 
Thomas  Darlington  (John  L.  HUl,  of  counsel),  for  respondent. 

PBATT,  J.  The  cause  has  been  twice  tried,  and  is  reported  in 
71  Hun,  146,  24  N.  Y.  Supp.  537.  The  rule  was  then  laid  down  that, 
upon  the  pleadings,  the  burden  of  proving  death  by  suicide  rested 
upon  the  defendant.  Upon  the  trial  now  under  coDsideration,  the 
circuit  judge  applied  the  rule,  as  given  him  by  the  general  term, 
and  the  result  was  in  favor  of  the  plaintiff.  Upon  the  facta  there 
was  but  one  question  for  the  jury ;  that  was  whether  the  death  of 
Whitlatch  was  the  result  of  accident  or  suicide.  No  one  was  pres- 
ent when  the  pistol  was  discharged.  Each  party  tried  to  produce 
evidence  that  would  shed  light  upon  the  condition  of  Whitlatch's 
mind  before  his  death.  Neither  party  claimed  him  to  have  been  in- 
sane. We  think  it  can  be  safely  said  that  nothing  was  shown  that 
would  justify  a  jury  in  finding  a  verdict  that  the  deceased  intended 
to  commit  suicide.  The  court  charged  that,  to  find  a  verdict  for  de- 
fendant, the  jury  must  be  satisfied,  by  a  preponderance  of  proof, 
that  Whitlatch  intentionally  took  his  own  life.  We  think  that  was 
a  correct  statement  of  the  law.  The  common  experience  of  mankind 
teaches  that  suicide  is  not  an  ordinary  mode  of  death.  The  natural 
instinct  of  self-preservation  is  opposed  to  it.  It  is  also  a  breach 
of  the  criminal  law.  No  jury  should  be  allowed  to  find  one  guilty  of 
such  a  violation  of  law — of  such  a  perversion  of  the  ordinary  rules 
of  human  action — except  upon  a  preponderance  of  proof.  We  think 
the  circuit  judge  correctly  stated  the  rules  of  law,  and  that  the 
requests  to  charge  proposed  by  defendant,  if  granted,  would  have 
heen  more  liable  to  mislead  the  jury  than  to  guide  them  ar^ht,  and 
were  properly  refused.  Judgment  affirmed,  with  costs.  All  concur. 
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(Bapreme  Ooart,  Genvol  Term,  Second  Department   Ifi^  14. 18M.) 

SnciFic  Pbbfosuance — Discbbtion  or  Trial  Court. 

Specific  perfOTmance  Is  a  matt^  ot  cUscretloD  with  tiw  oonrt,  and  wiU 
not  be  sranted  where  It  would  be  Inequitable  or  onjuat. 

Appeal  from  jodgment  on  report  of  referee. 

Action  hy  Frederick  Hoch  against  James  B.  Cocks  for  specific  per- 
formance. The  complaint  was  dismissed  on  the  merits,  and  plaintiff 
appeals.  Affirmed.   

Argued  l>efore  BBOW,  P.  J.,  and  PYKMAy  and  FBATT,  JJ. 

George  Finck,  for  appellant 
John  F.  Kirby,  for  respondent 

PBATT,  J.  This  is  an  appeal  from  a  judgment  entered  on  a  report 
of  a  referee  dismissing  a  complaint  upon  the  merits.  The  relief 
prayed  for  was  a  specific  performance  of  an  alleged  contract  for  the 
sale  of  real  estate.  It  is  conceded  by  both  parties  that  the  defendant 
cannot  give  title,  as  he  is  not  the  owner  In  fee,  but  only  owns  an  nn* 
divided  one-half  interest  in  the  property.  Whether  specific  perform- 
ance shall  be  decreed  is  lai^ely  a  matter  of  discretion  with  the  court, 
and  the  rule  is  to  deny  it  where  such  a  course  will  be  inequitable  and 
unjust.  In  this  case  it  is  admitted  that  the  land  is  worth  f2,600, 
and  the  claim  of  the  plaintiff  is  to  have  it  decreed  to  him  for  only 
$500.  I  have  thus  far  assumed  that  there  was  a  valid  legal  contract 
proved  for  the  sale,  as  claimed  by  the  plaintiff.  The  referee,  how- 
ever, has  found  upon  conflicting  testimony  that  no  such  controct  was 
entered  into,  and  we  think  this  conclusion  Is  supported  by  the  evi- 
dence. The  vital  point  is  that  the  minds  of  thcT  parties  never  met 
upon  quantity  and  deecription  of  the  land  in  question.  This  is  evi- 
dent from  the  price  fixed  upon,  and  the  testimony  of  the  parties.  The 
land  was  unfenced,  Ko  survey  was  made,  and  no  fixed  boundary 
agreed  upon.  The  decree  below  allowed  the  plaintiff  to  recover  the 
money  he  had  paid,  which  was  all  he  could  justly  do  under  the  facts 
disclosed.  Mai^raf  v.  Muir,  67  N.  Y.  155.  Judgment  affirmed,  wiUi 
«osts.   All  concur. 


(Snpreme  Oourt,  General  Term,  Second  Department    Blay  14, 1894.) 

1.  Live  Ihsubahcb—Warbantibb— Statements  in  Application. 

Where  an  application  states  tbat  "I  do  hereby  warrant  the  trnthfolness 
oC  the  statements  In  this  application,  and  consent  and  agree  that  any 
tmtrne  or  fraudxilent  statement  made  thweln"  shall  forfeit  all  rlffbts  nndtf 
It,  the  statements  contained  tbereln  are  warranties. 

8.  Witness— Phivileobd  Commdnicationb— Phtsiciamb. 

Laws  1S91,  amending  Code  Civ.  Proc.  i  836,  so  as  to  provide  that  priv- 
ileged communications  by  a  patient  to  bis  physician  may  be  waived  i»ily 
on  the  trial,  does  not  apply  to  an  action  on  a  policy  Issued  befWe  title 
amendment,  and  cmtalnlng  an  express  waiver  of  the  privUi^  as  to  oobh 
munlcatlonB  between  tbe  Insured  and  bis  pbysldan. 
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Appeal  from  circuit  courts  Orange  county. 

Ac^on  Annie  Foley  against  the  Boyal  Arcanum  on  a  mutual 
benefit  certificate.  The  complaint  was  dismisBed  on  the  merits,  and 
plaintiff  appeals.  Affirmed. 

Ai^ed  before  BROWN,  P.  J.,  and  DTKMAN  and  FBATT,  JJ. 

John  M.  Gardner,  for  appellant. 
8.  M.  Lindslej,  for  respondent. 

BBOWN,  P.  J.  This  action  was  brought  to  recover  upon  a  benefit 
certificate  issued  by  the  defendant  to  Jeremiah  B.  Foley,  and  made 
payable  upon  his  death  to  the  plaintiff,  who  was  his  wife.  By  the 
terms  of  the  certificate  the  statements  made  by  Foley  in  his  appllca- 
ti<m  for  membership  in  one  of  the  defendant's  councils,  and  the 
fltatements  certified  him  to  the  medical  examiner,  both  of  which 
were  filed  in  tlie  snpreme  secretary's  office,  were  made  a  part  of  the 
contract.   The  application  contained  the  following: 

"I  have  no  injury  or  disease  which  will  tend  to  shorten  my  life.  Am  now 
In  good  health.  *  *  *  I  do  hereby  warrant  the  truthfulness  of  the  state- 
ments in  this  application,  and  consent  and  agree  that  any  untrue  or  fraudnloAt 
statement  made  therein,  or  to  the  medical  examiner,  •  •  «  shall  foifait 
the  rights  of  mys^  and  my  family   *   *   *   to  all  bmeflts." 

To  the  medical  examiner  he  stated  that  he  had  never  had  any  seri- 
ous illness  or  injury,  or  unde^one  any  sni^cal  <^ration,  and  never 
had  been  subject  to  or  had  difficulty  in  urinating,  excessive  or  scanty 
secretion  of  urine,  and  never  had  hemorrhoids,  or  any  disease  of  the 
genital  or  urinary  organs;  and  he  warranted  the  trutlifulneas  of  the 
statements  so  made.  The  defense  was  that  these  statements  were 
false;  and  upon  the  trial  it  appeared  by  the  testimony  of  the  physi- 
cians who  had  treated  and  prescribed  for  Foley  prior  to  the  applica- 
tion for  membership  in  the  council  of  defend^t,  and  by  other  wit- 
nesses  who  knew  him  intimately  and  saw  him  frequently,  and  to 
some  of  whom  he  had  made  statements  as  to  his  health,  that  for 
some  months  prior  to  his  application  he  had  hemorrhoids;  idso,  a 
disease  of  the  urinary  organs  and  difficulty  in  urinating.  That  he 
suffered  severely  from  these  diseases  was  clearly  established,  if  the 
testimony  of  the  defendant's  witness  was  to  be  believed;  and  the 
inference  was  also  permitted  from  the  evidence  that  he  had  been  a 
patient  in  Boosevelt  Hospital  fn  the^nonth  of  November,  1889.  The 
application  for  membership  was  made  in  Mareh,  1890.  The  certifi- 
cate was  issued  on  the  Sth  of  April  following,  and  in  June  following 
he  became  a  patient  in  the  New  York  Hospital,  where  a  surgic^ 
operation  was  performed  upon  him,  and  where,  a  few  weeks  later, 
he  died.  The  learned  trial  judge  held  that  the  falsity  of  the  state- 
ments made  in  the  application  was  established  by  uncontradicted 
evidence,  and,  as  a  result,  the  plaintiff  could  not  recover.  The  ap- 
pellant asks  to  reverse  the  judgment  on  the  following  grounds: 
First,  tlmt  the  statements  referred  to  were  not  warranties,  but  rep- 
resentations, and  the  question  of  their  materiality  was  thus  presented, 
and  should  have  been  determined  by  the  jury;  second,  that  there 
was  a  conflict  of  testimony  upon  the  question  of  their  truth  or  falsity; 
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third,  that  evidence  of  physiciana  who  had  attended  Foley  in  a  pro* 
feBsional  capacity  was  admitted,  contrary  to  the  proTidona  of  the 
Code  of  CivU  Procedure. 

It  iB,  I  think,  of  no  importance  to  this  appeal  whether  the  state- 
ments be  regarded  as  representations  or  warranties.  Their  ma- 
teriality to  the  risk  apparent,  and,  if  untrue,  the  policy  was 
avoided.  But  the  trial  court  properly  held  that  the  statements  were 
warranties.  By  the  exprera  language  of  the  certificate  the  state- 
ments made  in  the  application  and  those  certified  to  the  medical  ex- 
aminer were  made  a  part  of  the  contract.  Their  truthfulness  was 
warranted,  and  it  was  agreed  that,  if  they  were  untrue,  the  applicant 
and  his  family  and  dependents  should  forfeit  all  benefits  thereunder. 
The  two  papers  were,  therefore,  to  be  construed  as  a  single  instru- 
ment, and  {dl  the  statements  contained  In  the  application  and  the 
answers  made  to  the  medical  examiner  were  thus  made  warranties, 
and  must  be  substantiaUy  true,  or  the  policy  will  be  avoided.  Foot 
V.  Insurance  Co.,  61  K.  Y.  671;  Gushman  v.  Insurance  Co.,  63  N.  Y. 
404;  Insurance  Co.  v.  Raddin,  120  U.  S.  183,  7  Sup.  Ct  500. 

There  was  no  substantial  contradiction  of  the  testimony  intro- 
duced by  the  defendant  The  plaintiffs  evidence  was  drawn  chiefly 
from  the  friends  and  associates  of  Foley,  and  showed  nothing  more 
than  that  they  had  not  observed,  in  his  daily  conduct,  indications 
of  the  sickness  for  which  physicians  had  treated  him.  The  certificate 
of  Dr.  Taylor,  the  medical  examiner  of  the  defendant,  spoke  <Hi]y  of 
his  examination  at  the  time  of  the  application,  and  had  no  necessary 
tendency  to  show  a  condition  of  health  during  the  year  1889.  All 
this  evidence  was  negative  in  its  character,  and  raised  no  question 
for  the  jury  to  consider. 

The  testimony  of  Foley's  attending  physicians  was  property  ad- 
mitted, under  the  conditions  and  stipulations  of  the  contract  In  re 
Coleman,  111  N.  Y.  220,  19  N.  E.  71;  Alberti  v.  RaUroad  Co.,  118  K 
Y.  77,  23  N.  E.  35.  There  was  an  express  waiver  by  the  assured  of 
the  provision  of  the  Code,  and  a  consent  that  any  physician  other- 
wise disqualified  might  testify  concerning*  his  health  and  physical 
condition.  The  amendment  of  section  836  of  the  Code  in  1891,  pro- 
viding, in  substance,  that  the  provisions  of  the  three  prior  sections 
could  only  be  waived  on  the  trial,  assuming  it  has  the  effect  claimed 
for  it  by  the  appellant,  has  no  application  to  this  case.  Laws  must 
be  constmed  so  as  to  be  prospective,  and  not  retrospective,  in  their 
operation,  unless  they  are  specifically  made  applicable  to  past  trans- 
actions (People  V.  McCall,  94  N.  Y.  587);  and  there  is  no  evidence  that 
this  amendment  was  intended  to  apply  to  old  eases.  Moreover,  at 
the  ti^e  of  its  enactment,  the  rights  of  all  parties  were  fixed.  The 
contract  was  made  effective  by  delivery  in  April,  and  the  insured 
died  in  July,  1890.  The  defendant's  liability  must  be  adjudged  upon 
the  agreement  as  it  then  stood.  It  was  entirely  competent  for  the 
parties  to  stipulate  what  evidence  should  be  received  as  to  any  fact 
upon  which  defendant's  liability  was  made  conditional,  and  the  legis- 
lature could  not  change  or  impair  the  obligation.  To  exclude  the 
r^ht  to  avail  itself,  upon  the  trial,  of  the  evidence  of  the  attending 
p^sicians,  would  be  to  destroy  the  contract  made  by  the  parties. 
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and  impose  an  obligation  upon  the  defendant  which  it  had  not  as- 
sumed. The  legislature  could  change  the  rule  of  evidence,  but  it 
could  not  make  the  new  rule  applicable  to  a  past  transaction,  if  its 
effect  was  to  Impair  the  obligation  of  a  contract  Ko  other  question 
needs  conrideiation.  The  judgment  must  be  affirmed,  with  costs. 

DYKMAJSf  concurB. 

PRATT,  J.  (concurring).  The  rule  Is  well  settled  that  upon  the 
trial  of  a  case  at  circuit,  if  the  weight  of  evidence  is  so  decided  in 
favor  of  either  party  that  a  verdict  against  such  party  would  be  set 
aside,  it  Ui  proper  for  the  judge  to  direct  a  verdict  In  this  case  the 
wei|^t  of  evidence  was  so  decidedly  against  the  plaintiff  that  a  ver- 
dict in  his  favor  would  have  been  immediately  set  aside,  and  the 
judge  very  properly  dismtosed  the  complaint  upon  the  merits.  The 
action  was  upon  a  mutual  or  fraternal  certificate  or  policy  issued  by 
the  defendant  to  the  husband  of  the  plaintiff.  Prior  to  the  issuance 
of  the  certificate,  there  was  an  application  and  medical  examination, 
which,  by  the  terms  of  the  certificate,  was  made  a  part  of  the  con- 
tract Under  the  questions  and  answers  contained  in  the  examina- 
tions, and  dgned  by  tiie  deceased  beneficiary,  was  the  following 
dauBe:  '1  hereby  warrant  the  truthfulness  of  all  the  answers 
given  to  the  above  questiona"  The  court  was  clearly  right  in  hold- 
ing that  this  was  a  warranty.  Bipley  v.  Insurance  Co.,  30  N.  Y.  157 ; 
Olemans  v.  Supreme  Assembly,  131  N.  Y.  485,  30  N.  E.  496;  1  Bid. 
In&  p  643 ;  and  other  cases  too  numerous  to  refer  to.  It  was  proved 
beyond  question  that  these  answers,  in  many  particulars,  were  false 
and  fraudulent.  These  matters  avoided  the  certificate.  It  is  im- 
material whether  the  answers  made  by  the  assured  were  considered 
as  warranties  or  representations  to  obtain  the  certificate.  If  false, 
they  equally  avoid  the  contract  Cushman  v.  Insurance  Co.,  63  K.  Y. 
108;  Higbie  v.  Insurance  Co.,  63  K.  Y.  603;  1  Bid.  Ins.  S  SSL  The 
weight  ot  evidence  was  so  clearly  in  favor  of  the  defendant  that  no 
other  course  was  open  to  the  court  except  to  dismiss  the  complaint 
Dwight  V.  Insurance  Co.,  103  N.  Y.  341,  8  N.  E.  654,  and  cases  there 
cited.  What  I  have  now  stated  is  upon  the  assumption  that  the 
court  was  right  in  permitting  the  doctors  to  testify  as  to  information 
they  acquired  while  attending  the  insured  in  a  professional  capa- 
city. We  think  the  court,  in  this  respect,  committed  no  error,  as 
the  privilege  contained  in  section  834  of  the  Code  of  Civil  Procedure 
had  been  expressly  waived  by  the  Insured.  In  the  application  for 
insurance,  which  iiB  made  a  part  of  the  contract^  are  the  following 
words: 

"And  for  myself,  and  for  any  person  accepting  or  acquiring  any  Interest  la 
any  benefit  certificate  Issued  on  QiiB  appUcatiou,  I  hereby  expressly  waive  any 
and  all  provisions  of  law  now  existing,  or  tiiat  may  hereafter  e^Bt,  prevent- 
ing any  physician  from  disclosing  any  information  acquired  in  attending  me 
In  a  professional  capacity  or  otherwise,  or  rendering  him  Incompetent  as  a 
witness  in  any  way  whatever;  and  I  hereby  consent  and  request  that  any 
snch  pl^idan  testify  concerning  my  health  and  phydcal  condition,  past» 
present,  or  future." 
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There  can  be  no  doubt  that  sqgIl  a  waiver  was  effectire,  and  had 
reference  to  a  trial  upon  the  policy  after  the  d^th  of  the  insured, 
as  there  could  be  no  occasion  to  use  it  until  such  tim&  In  re  Oole- 
man,  111  N.  Y.  220,  228,  19  N.  E.  71;  Alberti  v.  Railroad  Co.,  118 
N.  Y.  77,  23  N.  E.  35;  RosBeau  t.  Bleau,  131  N.  Y.  177,  184,  30  N. 
E.  52;  Gahen  v.  Insurance  Co.,  41  N.  Y.  Super.  Ct  296;  Railroad  Oa 
V.  Martin,  41  Mich.  667,  3  N.  W.  173 ;  Adreveno  v.  Association.  34 
Fed.  870.  This  agreement  to  waive  the  privilege  was  an  essential 
part  of  the  contract, — as  much  so  as  the  payment  of  the  premium. 
The  defendant  was  not  prevented  from  showing  what  were  the  real 
facta,  by  the  production  of  the  medical  certiflcate  of  their  own 
medical  examiner,  any  more  than  th^  would  have  been  from  show- 
ing that  any  witness  they  put  upon  the  stand  was  mistaken  or  incor- 
rect upon  some  point  in  his  testimony,  so  long  as  it  was  not  done 
to  impeach  him.  No  point  is  made  by  the  plaintiff  as  to  change 
of  beneficiary,  or  that  the  declarations  of  the  insured  were  not 
properly  received  in  evidence.  There  are  no  other  pc^ts  raised 
that  require  notice.  Judgment  aiBrmed,  with  costs. 


(Supreme  Court  General  Term,  Second  Department    May  14. 1804.) 

Nbqliobnob— Etidbncb. 

In  an  action  for  Injuries  caused  hj  a  fall  in  front  of  defendant's  wagon, 
no  recovery  can  be  had  without  proof  that  the  person  Injured  was  knodced 
down  by  the  horse  or  the  wagon.  Pratt  dissenting,  on  the  ground 
tlutt  thwe  was  evidence  that  the  Injury  was  canoed  by  defendant's  nei^ 
gence. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Adalina  G.  Bichard^  administratrix,  against  Henry  San- 
ford,  as  president  of  the  Adams  Express  Ck>mpany.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  defendant  i^peals. 
Reversed.   

Argued  before  BROWN,  P.  J.,  and  DTEMAN  and  PRATT,  JJ. 

Wm.  D.  Guthrie,  for  appellant 
Mr.  Dikeman,  for  respondent. 

BBOWN,  P.  J.  The  judgment  In  this  action  must  be  reversed, 

upon  the  ground  that  the  evidence  does  not  permit  the  inference  that 
the  driver  of  the  wagon  was  negligent,  or  that  injuries  received  by 
the  deceased  were  caused  by  the  defendant  The  accident  happened 
between  5  and  6  o'clock  on  November  2l8t,  near  the  comer  of  Pearl 
street  and  Maiden  lane,  in  the  city  of  New  York.  The  expreaB  wagon 
was  going  north  on  Pearl  street,  and  the  deceased  was  crossing  the 
street  just  north  of  the  crossing  on  the  north  side  of  Maiden  lane. 
There  was  no  eyewitness  of  the  accident  sworn  upon  the  trial,  except 
the  driver  of  the  wagon.  He  testified  as  follows: 

"I  was  driving  alraig  Pearl  street  and  I  see  this  man  Jnst  across  the  cross- 
ing In  a  diagonal  way.  He  attempted  to  cross  the  street  and  I  shouted  at 
him,  and  my  helper  shouted  at  him.  and  I  hauled  up  my  horse  aU  I  po^Uy 
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could,  and  he  staggered  and  felL  My  borse  I  Jost  held  like  that,— steady. 
He  neither  tramped  on  him  nor  did  the  wagon  or  shaft  hit  him.  My  horse 
did  not  touch  him  In  any  way;  the  shafts  did  not  strike  him  in  any  way;  the 
wheels  did  not  touch  him  in  any  way.  When  the  man  fell,  he  fell  probably 
from  two  to  three  feet  ahead  of  the  horse,  as  near  as  I  can  guess.  I  hauled 
my  horse  up,  handed  the  lines  to  my  man,  and  got  down,— the  pair  of  us  got 
down,— and  lifted  him  np.  The  gentleman  started  to  ran  across  about  ten 
feet  ahead  of  the  crossing.  It  was  nwtb  of  the  crossing,  up  towards  Fulton 
street  The  moment  I  saw  the  man  attempt  to  cross,  I  shouted  to  him.  I 
held  up  my  horse  for  all  I  was  worth,  and  he  did  stand.  I  was  driving 
through  Pearl  street  al)out  ten  feet,  as  near  as  I  can  guess,  from  Maiden  lane. 
I  was  going  np  town  towards  Fulton  street.  That  is  where  I  was  crossing 
Maiden  lane.  I  was  probably  about  ten  feet,  as  near  as  I  can  guess,  over 
the  up-town  cross  wa^  Mr.  Ric^rda  came  ^m  the  up-town— the  Broad- 
way—side, acroM  down  town,  towards  the  ferry.  I  think  that  Is  what  he  was 
making  tor.  I  see  him  start  from  the  sidewalk  on  a  run,  and,  at  the  time  I 
saw  him  UU,  probably  he  was  six  or  seven  feet  across  the  street;  maybe 
more.   I  couldn't  Just  say." 

Tlie  only  witness  called  by  the  plaintiff  to  prove  the  accident  was 
Henry  Baker.  He  testifled  as  ftdlows : 

"On  the  evening  or  In  the  afternoon  of  November  21st,  1891,1  was  on  thesoath- 
east  corner  of  Maiden  lane  and  Pearl  street,  New  York  City.  It  was  some- 
where around  between  Ave  and  half  past  Ave  o'clock  In  the  evening.  I  was 
standing  cn  tbe  cwner  waiting  tor  a  friend  to  dose  his  stwe,  previous  to  going 
to  Brooklyn;  and  while  I  was  waltli«  I  heard  a  wagon  passing  the  comer  at 
a  Toy  fast  rate,  and  I  just  turned  around  to  see  what  It  was,— what  the  noise 
was  about,— and  didn't  pay  no  more  attention  to  It  until  it  had  crosseil 
Maiden  lane;  and  then  1  heard  a  sudden  stop,  and  I  saw  two  or  three  men 
running  towards  the  wagon,  and  I  knew  It  was  an  accident,  and  I  saw  some 
one  lying  in  front  of  the  horse  as  I  ran  over.  We  helped  the  man  to  his  feet, 
and  carried  him  over  to  the  sidewalk.  At  the  time  it  stopped,,  this  wagon 
was  about  five  feet  from  the  crossing  of  Pearl  street  and  Maiden  lane.  Whoi 
I  locdced  around,  and  the  wagon  had  stopped,  Mr.  Richards  was  in  frmt  of 
the  horse,  lying  down.  The  horse  was  In  Pearl  street,  going  up  towards  Ful- 
ton street  When  they  stopped,  they  were  at  the  np-town  crossing  towards 
Fulton  street  about  five  feet  over  it.  I  ran  to  the  place  where  Mr.  Bichards 
was.  I  got  there  as  soon  as  some  of  the  other  people  got  ttiere.  At  the  time 
tliat  he  was  lying  there  in  front  of  the  horse  he  spoke.  I  heard  what  he  said. 
The  driver  was  down  on  the  street  then.  He  got  off  the  wagon.  I  saw  no 
marks  on  him.  He  was  within  two  feet  of  the  horse  when  I  got  there.  I 
know  of  nothing  In  the  way  to  obstruct  the  view  of  the  drlvw  of  this  wagon  to 
prevent  his  seeing  Mr.  Richards  before  he  came  onto  him.  Tha-e  was  a  truck 
going  up  Maiden  lane  from  Pearl  street  about  three  or  four  minutes  jvevtous  to 
the  express  wagon  coming  down  at  going  up.  It  was  out  of  the  way  before 
the  express  wagtm  got  to  the  down-town  side  of  Maiden  lane,  ^e  truck  that 
I  saw  turned  from  Pearl  street  Into  Maiden  lane.  It  was  going  south,  and 
turned  the  comer  towards  Broadway.  Right  after  that  trudc  paued,  Uits  ex- 
press wagon  came  down.  I  guess,  about  the  same  time  the  truck  wokt  into 
Blaiden  lane,  the  express  wagon  came  down." 

It  will  thus  be  seen  that  there  was  nothing  to  obstruct  the  view 
of  the  driver  or  the  deceased.  The  deceased  could  have  seen  the 
wagon  had  he  looked  before  he  left  the  sidewalk.  The  driver  saw 
the  deceased  as  soon  as  he  stepped  into  the  street,  and  stopped  his 
horse  within  two  feet  of  him  as  he  fell.  There  is  absolutely  no  evi- 
dence that  the  deceased  was  knocked  down  by  the  horse  or  the 
wagon,  and,  withoat  some  proof  of  ^at  fact,  the  injury  received  from 
the  fall  cannot  be  attrlbnted  to  the  driendant  Si  It  was  received 
from  the  fiUl  in  the  street,  defendant  is  not  liable,  and  it  is  entirely 


958 


mw  YORK  BDPPLEHBKTi  VcA.  28. 


[8lip.  Ct. 


conslBtent  with  all  fhe  facts  proven  that  it  was  so  received,  and  so 
other  cause  for  it  appears.  There  is  nothing  to  anpport  the  condn- 
sion  of  the  jury  that  the  injury  was  caused  by  dc^ndant,  except 
guess  and  speculation.  I  think,  alaOj  th&t  the  evidence  shows  de- 
ceased to  have  been  guilty  of  contribntory  negligence.  He  was  not 
at  the  street  crossing,  but  above  it,  and  could  have  se^  the  wagon 
if  he  had  looked  to  the  south. 

Befer^ce  is  made  to  an  answer  made  by  witness  Baker  to  a  ques- 
tion put  to  him  on  rebuttal.   The  question  and  answer  are  as  follows: 

"Q.  Did  BIr.  Richards  say,  In  tlie  presence  and  heartng  of  Mr.  Macaaley, 
at  that  time,  that  the  horse  came  on  him  bo  qtiicklT  that  be  couldnt  get  out  of 
the  way?  (Objected  to  as  incompetent  and  as  leading.  Objection  overruled. 
Exception  taken.)  The  Coxat:  This  Is  admitted  solely  as  lmpea<dilns  Qi«  wit- 
ness.  The  Witness:  Yes,  sir." 

This  evidence  does  not  aid  the  plaintiff's  case.  It  does  not  show 
that  the  horse  or  wagon  struck  the  deceased,  or  that  the  driver  was 
negligent  It  ia  entirely  consistent  with  the  fact  that  deceased 
slipped  on  the  street  in  his  effort  to  avoid  the  wagon,  which  he  had 
not  observed  when  he  started  to  cross.  But  the  effect  of  the  evidence 
was  limited  by  the  trial  court,  and  we  can  give  it  no  greater  weight 
than  it  was  permitted  to  have  on  the  triaL  The  judgment  should  be 
reversed,  and  there  should  be  a  new  trial 

DYKMAN,  J.,  concurs. 

PRATT,  J.  (dissenting).  This  is  an  appeal  from  a  judgment  in 
favor  of  the  ]daintiff,  entered  upon  a  verdict;  also,' from  an  ordier  de- 
nying a  motion  for  a  new  trial  upon  the  minutes,  etc  The  action 
was  for  damages  in  causing  the  death  of  plalntifTs  intestate.  As 
to  the  question  of  freedom  from  negligence  on  the  part  of  the  de- 
ceased, the  evidence  was  sufScient  to  warrant  submission  of  this 
question  to  the  jury.  The  express  wagon  was  going  at  quite  a  fast 
rate  ot  speed.  The  time  was  between  sundown  and  dark,  which, 
considered  in  connection  with  the  conduct  oi  the  driver  of  the  express 
wagon,  and  all  the  circumstances  of  the  cas^  presented  such  a  case 
as  to  justify  a  jury  in  inferring  that  the  deceased  omitted  no  precau- 
tion which  a  prudent  man  should  have  taken  to  avoid  the  accident 
While  no  presumption  arises,  from  the  mere  fact  of  injury,  that  the 
injured  pariy  is  free  from  fault,  yet  such  fact  may  be  established  by 
inferences  properly  drawn  from  surrounding  facts  and  circumstances. 
Galvin  v.  Mayor,  112  N.  Y.  223,  19  N.  E.  675.  The  main  difficulty  in 
the  case  rdates  to  fhe  question  whether  death  was  caused  by  the 
negligence  of  the  defendant  The  evidence  established  the  fact  that 
■death  was  caused  by  consumption,  accelerated  by  the  injury.  Tbis 
question  is  raised  by  an  exception  to  the  following  expression  in  the 
charge  of  the  judge,  which  was  duly  objected  to,  to  wit: 

"I  charge  you  that,  If  the  defendant  materially  hastened  the  death  of  the 
deceased,  that  Is  a  cause  of  death,  within  the  meaning  of  this  statute,  which 
enables  the  plalnttff  to  maintain  this  action." 

In  effect,  if  the  deceased's  life  was  materially  shorixned  by  the 
negligence  of  the  defenduit,  the  action  could  be  maintained.  At 
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common  law,  if  a  person  was  killed  by  anotiier,  although  abont  to 
die,  yet  the  slayer  was  held  responsible,  and  there  seems  no  good 
reason  why  the  same  rale  shonld  not  apply  to  the  statute  upon  which 
this  is  brought.  If  the  deceased's  life  was  materially  shortened  by 
the  act  of  the  defendant,  then  death,  at  the  time  it  took  place,  must 
be  reguded  as  due  to  that  cause.  It  is  true,  the  award  of  damages 
is  mate  or  leaa  speculaticm,  as  the  jury  had  to  And  how  long  the  de- 
ceased would  have  probably  lived,  in  order  to  estimate  the  amount 
of  pecuniary  loss  sustained  by  the  next  of  kin;  but,  if  the  ruling  as 
made  by  the  judge  was  correct,  there  was  no  other  thing  to  do  than 
to  furnish  the  best  evidence  available,  and  let  the  jury  determine  the 
result  The  plaintiff  proved  a  reasonable  basis  for  the  conclusion 
that  death  would  not  have  taken  place  as  soon  as  it  did  had  it  not 
been  for  the  injury  received  by  the  intestate.  It  is  true,  the  intestate 
had  consumption  at  the  time  of  the  accident;  but  no  other  cause  of 
death  intervened  after  to  cause  death,  and  it  Is  in  no  wise  certain 
that  he  might  not  have  recovered  from  that  disease  if  it  had  not 
been  for  the  injury  received.  With  some  hesitation,  I  think  the  ml> 
ing  of  the  judge  upon  this  question  was  sound.  The  question  of 
defendant's  negligence  was  properly  submitted  to  the  jury,  and  the 
verdict  is  supported  by  the  evidence.  The  evidence  was  conflicting, 
and  the  verdict  must  be  taken  as  conclusive.  The  main  question 
in  this  case,  as  to  cause  of  death,  has  not,  to  my  knowledge,  been 
passed  upon  in  this  state,  and  no  case  has  been  referred  to  by  either 
aide  that  has  directly  passed  upon  this  question.  Judgmoat  af- 
firmed, with  costs. 


MUIXINS  T.  METROPOLITAN  LTPB  INS.  00. 

(Supreme  Coort,  General  Term.  Second  Department   Ma7  1^  1864.) 

flimcoNft— Serticb  of  Cobpouttov— MAirAQiiro  Asbnt. 

A  local  Buperintendoit  of  a  Ute  bumrance  compai^,  who  has  "general 
mipenrlsUm  of  the  business'*  of  hla  district,  Is  a  "managing  agent,"  on 
whom  process  against  the  company  may  be  aerred,  as  provided  Code 
OiT.  Froc.  S  431.    Dykman,  J.,  dissenting. 

Appeal  from  Mt,  Vernon  city  court 

Action  by  Julia  Mullins,  as  administratrix  of  Catherine  Flynn, 
deceased,  against  the  Metropolitan  Life  Insurance  Company,  on  a 
policy  of  life  insurance.  The  summons  was  served  on  one  W.  A. 
^ddmore,  a  local  superintendent  of  defendant  From  an  order 
d^iying  a  motion  to  set  aside  the  service  of  the  summons,  defendant 
appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Amoux,  Ritch  &  Woodford  (Wm.  H.  Amouz  and  John  McG. 
Ooodale,  of  counsel),  for  appellant 
William  RUey,  for  respondent 

PRATT,  J.  The  justice  had  evidence  before  him  which  Justified 
him  in  finding  that  Skidmore  was  a  managing  agent  of  defendant, 
and  his  decision  is  binding  upon  us.  We  think  that  the  duties  of 
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Skidmore,  as  set  forth  ia  tiie  manual  of  d^eudan^  quoted  in  appd- 
lant's  points,  are  Bufficirat  to  sustain  tiie  findii^.  **Aa  superin- 
tendentf  yon  hare  general  enpervision  of  the  bn^ess  of  yonr  dis- 
trict." An  agent  who  has  general  enperrision  of  a  business  is  a 
managing  agent  The  district  in  which  the  powers  are  exercised 
may  be  limited,  but  the  powers  are  generaL  Bain  v.  Insurance  Go, 
9  How.  Pr.  448;  Fabner  v.  Pennsylvania  Co^  35  Hun,  870;  Roches- 
ter, H.  &  L.  B.  Co.  T.  New  York,  L.  E.  &  W.  R  Co.,  48  Hun,  190; 
Barrett  t.  Telegraph  Co.  (Sup.)  10  K.  T.  Suppu  138;  Brayton  Rail- 
road Go.  (Sup.)  26  N.  Y.  Snpp  264, — are  in  point,  and  Bostain  this 
conduslon.    Judgment  affirmed,  with  costs. 

BROWN,  P.  concurs.  DTKMAN,  J.,  diBsentlng.  Bee  opbiion 
in  Stubing  t.  Insurance  Co.,  infra. 


8TDBINO  T.  METROPOLITAN  LIFB  INS.  Oa 
(Supreme  Court,  G«ia%i  Term,  Second  Department   May  U, 
Appeal  from  Mt  Vernon  city  court 

Action  by  Frederick  J.  Stubing  against  the  Metropolitan  life 
Insurance  Company  on  a  policy  of  life  insurance.  Summons  was 
served  on  one  EL  Wall,  a  local  superintendent  of  defendant,  From 
an  order  denying  a  motion  to  set  aside  tiie  service  of  Bummons,  de- 
fendant appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

Amoux,  Bitch  &  Woodford  (Wm.  H.  Amonx  and  Jtdin  KeQ. 
Qoodale,  of  counsel),  for  appellant 
David  Switi^  for  respondent 

PER  CURIAH.  Order  aiBrmed,  with  costs,  on  opinion  of 
PRATT,  J.,  in  MullinB  v.  Insurance  Co.,  28  K.  T.  Snpp.  969. 

DTKMAN,  J.  (dissenting).  This  is  an  appeal  from  an  order  of  the 
city  court  of  the  city  of  lit  Vernon,  in  Westchester  county,  de- 
nying a  motion  to  set  aside  the  service  of  the  summons  in  this  acti(HL 
The  defendant  is  a  domestic  corporation,  with  its  principal  ofte  in 
the  city  of  New  York.  This  action  waa  commenced  in  the  dty 
court  of  Mt.  Vernon,  and  the  summonB  was  served  personally  upon 
Heniy  Wall,  who  was  a  local  superintendent  of  the  defendant,  in 
its  industrial  branch,  and  was  in  charge  of  the  Morrisania  dfstrioL 
His  duty  was  to  oversee  the  soliciting  agents  of  the  defendant  in  his 
district,  receive  from  them  the  money  they  collected,  and  forward 
the  same,  with  the  accounts  of  the  agents,  to  the  home  office  of  the 
defendant  He  was  clothed  with  no  power  to  employ  or  distba^ 
agents,  make  contracts,  or  control  or  direct  any  portion  of  the 
busing  of  the  defendant  The  question  is  whether  the  court  ob- 
tained Jurisdiction  oi  the  defendant  by  the  service  (rf  Uie  sunonons 
personally  upon  Wall.  According  to  the  provisions  of  section  431 
of  the  Code  of  Civil  Procedure,  personal  service  of  the  summons 
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apon  the  defendant  must  be  made  by  delivering  a  copy  thereof, 
^thin  the  state,  to  the  president,  secretary,  or  clerk,  cashier,  treas- 
urer, or  director,  or  managing  agent  of  the  corporation.  As  Wall 
was  neither  of  the  officers  named  in  the  statute,  unless  he  was  the 
managing  agent  of  the  c<napany,  it  is  only  necessary  to  determine 
whether  he  sustain  that  character.  The  same  question  haa  been  be- 
fore presented  to  us,  but,  aa  the  facts  differ  In  each  case,  one  deci- 
sion is  seldom  an  authority  for  another;  and  while  the  statute  i» 
plain,  and  free  from  ambiguity,  its  application  is  not  always  easy. 
All  persons  who  are  employed  by  corporations  are  their  agents,  in 
A  general  sense,  because  those  bodies  are  intangible,  and  must  act 
by  and  through  agents  and  servants;  and,  as  Wall  was  in  the  service 
of  the  company,  he  was  its  agent,  for  some  purposes.  It  is  not,  how- 
ever, sufficient  for  us  to  determine  that  Wall  was  an  agent  of  the 
cranpany.  What  is  required  of  ua  is  to  determine  whether  he  sus- 
tained such  a  relation  to  the  defendant  as  to  authorize  the  serv* 
ice  of  a  summons  upon  him  for  the  commencement  of  an  acHon 
a^dnst  it  It  was  the  intention  of  the  legislature  to  require  more 
than  simple  agency,  to  clothe  an  individual  with  a  character  that 
would  justify  such  service  upon  him,  because  the  statute  has  the 
word  'Managing"  prefixed  to  the  word  "agent."  Manag^ent  pre- 
supposes guidance,  control,  direction;  and  the  restriction  of  the 
word  '^ent"  by  the  qualifying  vord  "managing*'  manifests  an  in- 
tention to  employ  the  phrase  '^naging  agent"  to  designate  a  per- 
son clothed  with  general  power,  as  contradiattnguished  from  an 
ordinary  agent,  who  is  not  required  or  antiiorized  to  exercise  judg- 
ment or  discretion;  to  distinguish  one  acting  independently  from 
one  subject  to  control  and  direction  from  supreme  authority.  Hie 
statute  was  designed  to  provide  a  simple  and  convenient  mode  of 
serving  a  summons  upon  a  corporation,  and  at  the  same  time  to  re- 
quire such  service  to  be  made  upon  a  person  who  would  comprehend 
the  importance  of  tiie  service,  and  bring  it  to  the  attention  of  the 
superior  officers,  to  the  end  that  the  company  would  not  suffer  from 
inatt^tion  to  the  same.  That  end  would  be  attended  with  much 
more  certainly  by  requiring  the  service  to  be  made  upon  a  gen- 
eral agent,  instead  of  an  inferior  servant.  Such  being  the  require- 
ment of  the  statute,  it  is  evident  that  Wall  did  not  meet  the  demand. 
His  duties  were  quite  restricted  in  their  extent,  and  the  scope  of 
his  action  was  quite  limited.  He  had  no  independent  authority. 
He  performed  his  services  under  the  direction  of  the  officers,  in 
pursuance  of  certain  written  regulations.  He  was  an  inferior  ai^ent, 
destitute  of  any  power  of  management  or  direction.  No  act  of  his 
was  binding  upon  the  defendant.  We  find  no  adjudicated  case  in 
which  a  service  has  been  held  valid  where  the  facts  are  in  any  way 
similar  to  those  in  this  case.  The  case  of  Brewster  v.  Railroad  Co., 
5  How.  Pr.  185,  is  an  authority  in  favor  of  the  appellant.  The  same 
may  be  said  of  the  case  of  Flynn  v.  Railroad  Co.,  6  How.  Pr.  308; 
Emerson  v.  Railroad  Co.,  13  Hun,  150,  It  is  to  be  observed,  how- 
ever, that  the  later  decisions  upon  tliis  question  do  not  require  as 
wide  ranire  of  anthoritv  as  the  earlier  cases,  to  constitute  a  person 
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a  general  agent,  within  the  meaning  of  the  statute.  In  the  ca»e  of 
Brewster  t.  Bailroad  Co.,  for  instance,  it  was  held  that  such  an 
agent  mast  be  one  who  is  engaged  in  the  management  of  the  (wiv 
poratioUj  as  dEstingaished  from  a  particalar  branch  or  department 
thereof.  No  one  person  has  the  charge  of  the  entire  business  of  a 
corporation,  and  tiierefore  it  seems  now  to  be  sufficient  to  consti- 
tute a  person  a  managing  agent,  witiiin  the  statute,  if  he  be  inveated 
with  general  power  involving  the  exerdse  of  judgment  and  discre- 
tion. Service  lias  been  held  valid  upon  the  general  superintendent 
of  the  work  of  operating  the  lines  of  a  telegraph  company  (Barrett 
V.  Telephone  Co.,  56  Hun,  430,  10  N.  Y.  Supp.  138;  Id.,  158  K  T. 
401,  34  N.  E.  289);  upon  the  division  superintendent  of  a  railroad 
company  (Rochester,  H.  &  L.  B.  Co.  v.  New  York,  L.  E.  &.  W.  B. 
Oa,  48  Hun,  190).  The  reason  for  requiring  the  service  of  the  sum- 
mons upon  a  corporate  agent  of  a  high  grade  is  the  natural  infer^ce 
that  such  portions  MrUl  be  occupied  by  persona  of  experience  and  dis- 
cretion, who  would  be  more  certain  to  appreciate  the  importance  of 
prompt  attention  to  such  an  important  legal  process,  and  bring  it 
immediately  to  the  attention  of  the  company,  and  so  prevent  any 
mistake  or  default.  An  agent  of  the  grade  of  Wall  does  not  answer 
the  requirement  of  the  statute  in  that  respect.  1%e  order  should 
tlierefore  be  reversed,  with  f  10  costs  and  disbursements,  and  the 
motion  to  set  aside  the  service  of  the  summons  granted,  with  flO 
costs. 


(Supreme  Oourt,  Oenwal  Term,  Second  Department   Mms  14^  1804.) 

1.  HUNtOIPAIt  COBFORATIONS— DbFECTITB  StRBBTS. 

In  an  action  against  a  city  for  personal  Injuries,  tt  appeared  that,  while 
plaintUf  was  driving  along  a  street  through  which  a  railroad  track  was 
laid,  he  turned  obliquely  across  the  track  to  avoid  a  hole  which  had  washed 
In  the  street  The  wagon  wheel  slid  along  the  rail  of  the  track,  and  the 
wagon  went  Into  the  hole,  and  Injured  plaintiff.  Hdd,  that  it  was  emv 
to  dismiss  the  complaint  on  the  ground  that  plaintiff  was  negligent. 
S.  NBOitiasNCB — CnoBBinQ  Railroad  Track  Oblk^uelt. 

In  driving  trom  <nie  side  to  the  other  of  s  street  In  which  a  railroad  track 
la  laid.  It  1b  not  negligence,  as  a  matter  of  law,  to  cross  the  tm±.  obUqael^. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  John  I^ch  against  the  village  of  Kew  Bochelle  tor 
personal  injuries.  From  a  judgment  entered  on  an  order  dluoiiaring 
the  complaint,  plaintifF  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  J. 

Isaac  N.  Mills,  for  appellant 
Calvin  Frost,  for  respondent 

BBOWTT,  P.  J.  This  action  was  to  recover  for  personal  injuries 
received  in  being  thrown  from  a  wagon  while  driving  in  the  defend- 
ant village,  and  which  were  alleged  to  be  due  to  a  defective  highway. 
The  complaint  was  dismissed,  on  the  ground  of  the  plaintift's  n^U- 
gence.    The  condition  of  the  highway  was  not  contested,  and  there 
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was  ample  evidence  from  which  the  jury  might  have  found  that  its 
defective  condition  was  due  to  the  defendant's  neglect  I  am  of  the 
opinion  that  the  case  was,  in  all  its  aspects,  one  for  the  jury,  and 
that  the  court  erred  in  dismiiraing  the  comfdaJjit 

The  accident  occurred  on  Washington  street.  There  was  a 
railroad  track  through  the  street,  and  upon  the  nortii  side,  for 
100  feet  from  Webster  avenue,  there  was  a  covered  drain,  hav- 
ing its  eastern  end  open  for  the  water  to  enter  It.  The  road  de- 
scended towards  the  mouth  of  this  drain,  and  near  to  it  the  water 
which  iiowed  down  the  street  in  large  quantities  had  washed  out  a 
large  part  of  the  street  between  the  track  and  the  north  sidewalk, 
making  a  deep  hole.  The  plaintiff  was  in  a  one-horee  buggy,  in  com- 
pany with  a  lady,  who  was  driving.  They  were  upon  the  north  side 
of  the  street  until  they  reached  a  point  near  the  washout,  wh^  they 
attempted  to  cross  the  track  in  a  diagonal  direction.  The  left  front 
wheel  slid  along  the  track,  and  the  wagon  went  into  the  hole,  upset- 
ting it,  and  throwing  the  plaintiff  and  his  companion  out,  and  in- 
flicting injuries  which  were  the  subject  of  this  action.  The  horse  at 
the  time  of  the  accident  was  upon  a  walk,  and  I  fail  to  see  how,  under 
the  circumstances,  any  lack  of  care  is  imputable  to  the  driver.  There 
is  nothing  to  indicate  that  she  was  not  a  competent  p«wn.  The 
plaintiff  said  she  had  horses  of  her  own,  and  was  accustomed  to  and 
knew  how  to  drive.  The  fact  that  she  sat  upon  the  left  band  side, 
opposite  to  the  hole,  Is  not  -necessarily  evidence  of  negligence. 
Under  a  rule  requiring  travelers  meeting  on  a  highway  to  turn  to  the 
right,  that  is  regarded  by  many  persons  as  the  proper  side  for  the 
driver  to  sit  upon. 

It  cannot  be  held  to  have  been  negligence  in  law  to  have  attempted 
to  cross  the  track  in  a  diagonal  direction  instead  of  at  right  angles, 
^at  was  a  question  of  fact  which  the  jury  should  have  been  per- 
mitted to  pass  upon.  The  judgment  diould  be  reversed}  and  a  new 
trial  granted,  with  costs  to  abide  the  event 


(Sapreme  Gotut.  Gtener al  Term,  Second  Department  14, 18M.) 

Wills— CoHBTHDcnoK— Devise  Oteh. 

Testator  devised  his  real  estate  to  his  children  subject  to  tlie  dower  of 
his  wife,  stating  that  "It  is  my  will  that  In  case  of  the  death  of  both  of  my 
children  leaving  no  Issue  that  aU  my  property  giren  and  devised  to  eucli 
chlldrrai  and  their  issue  shall  not  pass  to  the  branches  of  my  family, 
•  •  •  but  that  all  of  It  •  •  •  Is  hereby  glT&kt  devised,  and  be- 
queathed" to  a  certain  missionary  society.  By  another  clause  of  the  will 
he  referred  to  the  event  of  a  sale  of  some  of  the  realty,  which,  as  the  will 
contained  no  power  of  sale,  could  be  made  only  by  his  widow  and  children. 
He  also  created  two  trust  estates,  the  income  of  which  was  to  be  paid  to 
his  children  for  life,  and  on  their  death  without  issue  the  principal  sums 
were  to  go  to  the  missionary  society.  Hdd,  that  the  erent  on  which  the 
mls^nary  society  was  to  take  the  real  estate  devised  to  testator's  children 
was  the  deaOi  of  such  children  without  issue  in  testator's  lifetime. 

Appeal  from  special  t^rm,  Kings  county. 
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Action  by  Frank  8.  Benson  and  others  against  Anstin  Corbin  and 
otheni  for  specific  performance  of  a  contract  There  was  a  jadgment 
in  favor  of  plaintiffs,  and  defendants  appeaL  Affirmed. 

Argaed  before  BBOWN,  F.  J.,  and  PRATT,  J. 

E.  B.  Hinsdale,  for  appellants  Corbin  and  Pratt 

Bavies,  Short  &  Townsend,  for  appellant  missionaiy  sooiety; 

Daly,  Hoyt  &  Mason,  for  respondents. 

BROWN,  P.  J.  This  action  was  brought  to  compel  the  defendants 
Corbin  and  Pratt  to  specifically  perform  a  contract  by  which  they 
agreed  to  purchase  from  the  pl^ntiffs  real  estate  situated  on  the 
eastern  end  of  liong  Island.  The  defendants  refused  to  accept  the 
deed  tendered  to  them  1^  the  plaintiffs,  upon  the  ground  that  they 
could  not  convey  a  marketable  title  to  the  land  in  question,  for  the 
reason  that  the  Domestic  &  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  had  a  contingent  estate  therein.  The 
plaintiffs  are  the  widow  and  only  son  and  daughter  of  Arthur  W. 
Benson,  who  died  in  December,  1889,  leaving  a  last  will  and  testa- 
ment, the  ninth  and  tenth  paragraphs  of  whidi  are  as  follows: 

"Ninth.  I  give,  devise,  and  bequeath  to  my  son,  EVank  German  Baum. 
and  my  daughter,  Mary  Benson,  share  and  share  alike,  my  boose  In  Brooklyn. 
214  Columbia  Heights,  and  my  house  at  Montauk,  and  all  the  contents  of  both, 
subject  to  the  life  occupancy  of  their  mother,  and  also  all  my  land  In  East- 
hampton,  Amagansett  Napeag,  and  Montauk,  and  any  and  all  my  otber  lands, 
wherever  situated,  subject  to  the  dower  right  of  their  mother.  Tenth.  It  Is 
my  will  that  In  case  of  the  death  of  both  of  my  children,  leaving  no  issue,  tba.t 
all  my  propoty  glvm  and  devised  to  such  ctalldr«i  and  their  Issue  shall  not 
pass  to  the  braoches  of  my  faml^,  or  the  family  of  my  wife;,  bat  that  all  of 
it,  posonal  or  real,  which  I  have  tbe  power  to  wlU,  and  also  tbd  tnut  fond 
hoetofore  set  apart  for  income  to  my  wife,  is  hereby  given,  devised,  and  be- 
queathed to  tbe  Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Eplscc^l  Church,  tor  the  me  of  the  society,  to  be  expmded  tar  tlie  current 
expenses  within  tea  years." 

The  question  presented  is  the  oft-recurring  one  whether  the  event 
which  gives  effect  to  the  devise  over  is  the  death  of  the  primary  dev- 
isee in  the  lifetime  of  the  testator,  or  whenever  that  event  happens. 
If  the  former  is  the  true  meaning,  the  gift  over  to  the  missionaxy 
society  was  substitutionary  merefy,  designed  to  in«vent  a  lapee,  and 
the  children,  upon  the  death  of  the  testator,  took  an  absolute  fee. 
Vanderzee  v,  Slingerland,  103  N.  Y,  47,  8  N.  E.  247;  Mead  v.  Maben, 
131  N.  Y.  259,  30  N.  E.  98.  The  defendants  do  not  question  the  gen- 
eral rule  that  where  there  is  a  devise  to  one  person  in  fee,  and  in 
case  of  his  death  to  another,  the  contingency  referred  to  is  a  death 
during  the  lifetime  of  the  testator,  and  that  this  role  is  uniformly  ap- 
plied in  the  construction  of  wills,  unless  there  is  some  language  in 
the  instrument  indicating  a  different  intention.  But  they  contend 
that  the  intention  of  the  testator,  indicated  by  the  will,  was  that  the 
devise  to  the  missionary  society  should  take  effect  upon  tbe  death  of 
the  children  without  issue,  whenever  that  event  occurred.  This  view 
cannot,  in  my  opinion,  be  sustained.  Little  importance  can  be  at- 
tached to  the  expression,  in  the  tenth  clause,  that  it  is  the  testatcw's 
will  that  his  property  should  not  pass  to  the  branches  of  his  fuidly. 
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meaning  th^eby  collateral  heirs.  Such  would  be  the  result  of  the 
death  of  hie  children,  intestate,  without  issue,  after  his  own  decease; 
bat  sach,  also,  would  have  been  the  result  of  his  own  intestacy,  in 
case  he  left  no  children  or  issue  of  children  surrlTing  him.  By  the 
third  paragraph  of  the  will,  the  testator's  house  in  Brooklyn  and  his 
house  at  Montauk  were  devised  to  his  wife  for  life,  and  in  case  of 
the  sale  of  either  or  both,  with  her  consent,  the  income  of  the  pro- 
ceeds was  to  be  paid  to  her.  Clearly  he  contem^dated  that  it  might 
be  desirable  to  sell  these  properties,  and,  as  the  wiU  gives  no  power 
of  sale,  t^e  only  way  that  disposition  could  be  made  Would  be  by  a 
deed  from  his  children  and  widow.  The  children  were  to  have  the 
fee,  subject  to  the  wife's  life  estate,  and  in  this  provision  we  have 
an  indication  that  the  phrase  under  consideration  was  intended  to 
refer  to  a  death  in  his  own  lifetime.  By  the  fifth  paragraph,  one- 
third  of  the  personal  estate  was  given  absolutely  to  his  wife,  and,  by  , 
the  sixth  paragraph,  one-sixth  absolutely  to  his  son.  By  the  seventh 
and  eighth  paragraphs,  he  created  two  trust  estates  in  his  personal 
property,  the  .income  from  which  was  to  be  paid  respectively  to  his 
son  and  dai^hter  during  their  lives,  and,  upon  their  death,  the  prin- 
cipal to  go  to  their  surviving  issue,  with  cross  remainders  to  the 
surviving  issue  of  the  other,  in  case  either  died  without  surviving 
issne,  and,  in  case  of  the  death  of  both  without  issue  surviving  than, 
then  the  whole  of  the  principal  of  said  trusts  was  bequeathed  to 
the  missionary  society. 

In  these  trusts  the  intention  is  clear  that  the  missionary  society 
take  upon  the  death  of  the  children  without  surviving  issue,  when- 
ever that  event  happens,  and  no  reason  is  apparent  why  this  direc- 
tion dionld  be  repeated  in  the  tenth  clause.  Nor  is  any  reason  ap- 
parent why  he  idiould  have  made  two  separate  provisions  for  his 
son,  one  absolute  in  form,  and  the  other  in  trust,  if  he  intended  the 
whole  should  go  to  the  missionaiy  society  in  the  event  of  his  death 
without  issue.  If  such  was  his  purpose,  it  is  difficult  to  explain 
why  he  did  not  put  all  of  the  personal  estate  intended  for  his  son 
in  the  trust.  But  the  gift  to  the  son  is  as  absolute  in  terms  as 
the  gift  of  one-third  of  the  personal  estate  to  his  wife.  Again,  some 
light  upon  the  testator's  intention  can  be  drawn  from  the  character 
of  the  real  estate  in  question.  It  consisted  of  about  10,000  acres  of 
land  at  Montauk  and  in  Easthampton.  It  is  not  suitable  for 
farming  purposes.  It  has  been  used  chiefly  for  grazing,  but  the 
Income  derived  from  it  is  insuiBcient  to  meet  the  taxes  and  otib^r 
expenses  connected  with  its  ownership.  If  it  has  any  great  value, 
It  is  in  its  adaptability  for  the  purpose  of  summer  residences,  and 
during  his  lifetime  the  testator  had  made  some  sales  for  that  pur- 
pose. He  must  have  known  that  it  was  burdensome  to  hold  this 
Utnd,  and  it  is  not  probable  that  he  intended  to  prevent  the  sale  of 
any  of  this  property  during  the  lifetime  of  his  children.  Yet,  as  the 
wiU  contains  no  power  of  sale,  it  would,  under  the  construction  con* 
tended  for  by  the  defendants,  be  impossible  to  convey  any  title  to 
the  land  whUe  both  of  his  children  were  living.  This  result  would 
impose  a  severe  burden  upon  them,  with  little  chance  of  profit  The 
inference  and  conclusion  drawn  from  the  provisions  of  the  will  I 
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hare  referred  to  are  all  opposed  to  the  defendants'  contention,  and 
nothing  appears  from  a  consideration  of  the  whole  instnunent,  or 
the  gener^  scheme  for  the  disposition  of  the  testator's  estate,  to  take 
the  words  nsed  in  the  tenth  dause  ont  of  the  operation  of  the  gen* 
eral  rule  which  refers  them  to  a  death  In  the  testator's  lifetime.  In 
support  of  this  view,  we  may  also  invoke  the  rule  that  an  estate  in 
fee  created  by  a  will  will  not  be  cut  down  or  limited  a  subse- 
qnent  clause,  unless  the  intent  to  so  reduce  it  is  as  dear  and  dedsive 
as  the  words  used  in  giving  the  estate.  Boseboom  t.  Boseboom,  81 
N.  Y.  356;  Byrnes  v.  StilweU,  103  N.  Y.  453,  9  N.  E.  241.  Such  a  re- 
sult will  not  be  declared  because  of  a  doubt  arising  from  the  mean- 
ing of  the  subsequent  dause.  We  have  in  the  sixth  dause  of  the 
will  before  us  an  absolute  gift  of  one-sixth  of  the  personal  estate  to 
the  son,  and  in  the  ninth,  clause  an  absolute  devtoe  of  all  the  real 
estate  to  his  son  and  daughter  as  tenants  in  common.  A  doubt  as 
to  the  Intent  of  the  testator  in  tke  use  of  the  phrase  ''death  leaving 
no  Issue''  in  the  tenth  clause  is  not  snfflcient  to  cut  down  these  a^ 
solute  gifts.  In  the  reported  cases,  where  such  a  result  has  been 
worked,  there  has  been  in  the  dause  giving  the  estate  some  reference 
to  subsequent  limitation  thereon,  or  it  has  appeared  from  the 
scheme  of  the  will  that  the  testator  did  not  intend  an  absolute  gift. 
Nellis  V.  Nellis,  99  N.  Y.  505,  3  N.  E.  59;  Vanderzee  v.  Slingerland, 
103  N.  Y.  47,  8  N.  E.  247;  Bud  v.  Southwick,  70  N.  Y.  581;  Mead  v. 
Maben,  131  Y.  255,  80  K.  E.  9&  It  cannot,  therefore,  be  deter^ 
mined  that  the  testator's  intention  was  to  give  to  his  children  a  life 
estate,  only,  in  his  real  estate;  and  the  death  referred  to  in  the 
tenth  clause  must  be  held  to  refer  to  death  In  the  testator's  lifetime. 
The  children  took  an  absolute  fee,  and  the  title  tendered  to  the 
defendants  was  good.  The  judgment  must  be  affirmed,  with  coata. 


OBSOB  T.  HBTBOPOIJTTAN  GROSS-TOWN  BY.  00 

(Saprms  Oourt  C)«neral  Term,  Second  Department   1^  14, 1804) 

DAXAOsa— LoM  OP  Earnings. 

In  an  action  for  personal  Injiirles,  plaintiff  testified  that  before  tbe  acci- 
dent bis  earnings  aTeraged  about  $40  a  week.  On  cross-examination, 
be  Btfited  that  he  bad  not  prepared  himself  to  testify  as  to  his  earnings, 
as  be  did  not  think  that  question  would  come  np;  that  his  employera  paid 
blm  a  share  of  the  profits  of  the  bnsiness  for  bis  Berricee;  but  that  be  had 
not  had  an  accounting,  and  did  not  know  what  the  iH^sflts  were.  Hdd, 
that  It  was  error  to  submit  tbe  question  of  loss  of  earnings  to  the  jury,  u 
it  was  erldent  that  the  plaintiff  did  not  know  what  his  eaxnings  were. 

Appeal  from  circuit  court,  Richmond  county. 

Action  by  Robert  B.  Oreor  against  the  Metropolitan  Cross-Town 
Railway  Company  for  personal  injuries.  From  a  judgment  entered 
on  a  verdict  hi  favor  of  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Henry  Thompson,  for  appdlant. 
F.  M.  Bi^ham,  for  respondent 
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BBOWN,  P.  J.  The  plaintiff  was  Injared  by  being  thrown  from 
the  platform  of  one  of  the  defendant's  cars,  on  account  of  the  mis- 
management  of  the  car  by  the  driver  and  conductor.  Upon  the  trial 
he  was  asked  the  following  question:  '*Q.  What  were  your  average 
earnings  during  l^t  ten  months,  as  near  as  you  can  estimate  them?^ 
The  plaintiff  answered,  over  the  defendant's  objection  and  excep- 
tion :  *^  think  my  earning  would  average  about  $40  a  week  during 
that  ten  months."  The  court  was  ask^l  to  chaise  the  jury  that 
plaintiff  could  not  recover  for  loss  of  time  and  business,  which  re- 
quest was  refused,  and  the  jury  were  told  that  they  might  allow  him^ 
as  one  elemrat  of  his  damages,  *^e  pecuniary  loss  sustained  in  the 
way  of  wages,"  and  to  this  charge  defendant  excepted,  upon  the 
ground  'that  It  was  not  proven  in  tiie  evidence,  but  left  so  vague  and 
indefinite  that  it  ouj^t  to  be  liirbwn  out."  Prior  to  being  asked 
the  question  referred  to,  plaintiff  had  testified  how  the  injury  that  he 
received  affected  hie  ability  to  do  the  work  he  was  engaged  in  prior 
to  the  accident;  that  at  the  time  of  the  accident  he  had  an  interest  in 
a  business  of  one^third  of  the  profits,  which  he  received,  not  as  a 
partner,  but  as  compensation  for  his  services  as  an  employe;  and 
that  an  agreement  had  existed  for  ten  months  preceding  the  acci- 
dent Before  that  period  he  had  been  with  the  same  persons,  having 
a  half  interest    The  following  question  was  then  asked:  . 

"By  the  Oourt:  Q.  Wliat  were  your  average  earnings  for  that  ten  months? 
A.  I  have  not  prepared  the  earnings,  as  I  did  not  think  that  would  come 
up.  I  conldn't  tell  that.  Q.  Did  70U  lose  your  pay  from  the  time  you  were 
Mck?  A.  I  rec^ved  one  sinall  amount  after  I  was  injured,  but  I  couldn't  ^t 
out,  and  they  objected  to  my  drawing  money." 

Upon  cross-examination  he  testified: 

"The  concern  I  was  with  six  years  was  'Orsor  and  Andersoi.'  Orsor  was 
my  wife,  and  Anderson  was  his  wife.  They  went  out  of  business.  B.  Ander- 
son took  up  the  business  then.  He  Is  the  husband  of  the  Anderson  of  the 
old  firm.  My  arrangement  with  him  was  that  I  was  to  have  one-third  of  the 
profits.  I  never  had  a  settlement  with  Anderson,  so  I  don't  know  what  tha 
profits  were  for  those  ten  months." 

The  question  as  to  the  plaintiff's  earning  was  admissible,  and 
the  objection  was  properly  overruled.  Ehrgott  v.  Mayor,  96  N.  Y. 
264.  The  plaintiff  had  a  right  to  recover  for  his  pecuniary  loss 
caused  by  his  inability  to  perform  his  usual  work,  and  the  question 
called  for  his  income  from  his  personal  service,  and  did  not  involve 
any  element  of  income  from  invested  capital.  In  this  respect  the 
case  is  distinguished  from  Maaterton  v.  Village  of  Mount  Vernon, 
68  N.  T.  391,  and  Johnson  v.  Bailway  Co.,  52  Hun,  111,  4  N.  T.  Bnpp. 
848.  But  the  jury  should  not  have  been  permitted  to  consider  this 
element  of  the  case,  for  the  reason  that  it  was  evident  plaintiff  did 
not  know  what  his  earnings  were.  He  so  stated  in  answer  to  the 
court  and  upon  cross-examination.  He  was  injured  on  February  9, 
1893,  and  the  trial  took  place  in  October,  1893.  The  period  covered 
by  his  arrangement  with  Anderson  was  from  April,  1892,  to  the  time 
of  the  accident  It  would  have  been  entirely  competent  for  him  to 
have  stated  the  amount  that  he  had  actually  received  during  that 
period,  bnt  he  was  not  asked  that  question.    Notwithstandhig  he 
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state'd  that  he  had  had  do  settlement  with  ABderaon,  and  was  not 
prepared  to  say,  and  could  not  tell,  what  his  earnings  were,  he  was 
permitted  to  say  what  he  thought  they  would  amount  to,  and  the 
Jury  were  permitted  to  consider  that  evidence  as  one  of  the  elements 
of  his  damages.  The  evidence  was  insufflcient  to  support  any  find- 
ing as  to  the  j^intifTs  income,  and  the  exception  to  the  charge 
was  well  taken.  The  judgment  should  he  rerened,  and  a  new  trial 
granted;  costs  to  abide  the  event 

BAKER  T.  MOTT  et  al. 

(Supreme  Court,  Qeneral  Term,  Secoua  Departmoit.   Hay  H.  18M.) 

1.  Right  of  Wat— Dbbd  of  I^nd  Boithded  bt  Road. 

The  rule  that,  where  land  1b  conveyed  by  a  deed  describing  It  as  bounded 
on  a  road,  the  fee  of  which  Is  In  the  grantor,  the  grantee  acquires  a  rl^t 
of  way  orer  such  road.  Is  not  limited  to  city  and  village  lota. 
8.  Samr— Right  op  Wat  Annexed  to  Land. 

Where  a  grantor  of  a  part  of  a  tract  reserves  to  faimseU  and  Us  heirs 
a  right  of  way  over  land  conveyed,  such  right  of  way  Is  annexed  to  the 
land  retained  by  the  grantor,  and  passes  to  his  grantees. 
S.  Deed — Conditions. 

A  recital  in  a  deed  given  by  a  tenant  In  common  to  bis  cotenant  tor  tbe 
purpose  of  making  partition,  that  it  was  on  "conditton"  that  the  grantee 
should  at  aU  times  allow  the  grantor  and  his  heirs  a  right  of  my  over  the 
land  conveyed,  is  not  a  condition  snbseQuoit  but  a  mere  reservatloa  of  a 
right  of  way. 

Appeal  from  special  term,  Queens  county. 

Action  by  Amelia  F.  Baker  against  Kliza  A.  Mott  and  Lncretla 
A.  Burtis  to  establish  a  right  of  way.  There  was  a  judgment  in 
favor  of  piaihitifl,  and  defendants  app^  Affirmed. 

Argued  before  BBOWN,  P.  J.,  and  DYKBIAN  and  PRATT,  JJ, 

Henry  A.  Monfort,  for  appellants. 
Frederick  Baker,  for  respondent. 

BROWN,  P.  J.  This  action  was  brought  to  establish  plaintifFa 
i^ht  to  a  way  over  def^dants'  laud,  and  to  have  certain  obstruc- 
tions placed  therein  by  the  defendants  removed  liieretrom.  There 
is  no  dispute  as  to  the  facts.  The  parties  own  adjoining  lands, 
lying  on  the  northeasterly  side  of  a  highway  called  the  "Sands  Point 
Road;"  and  the  lane  in  dispute  extends  from  such  hi^way,  in  sub- 
stantially a  direct  line,  to  the  shore  of  Hempstead  harbor,  and 
bounds  plaintiff's  lands  on  the  southeast.  The  defendants  are 
devisees  of  Benjamin  Mott,  from  whom  plaintiff,  by  three  conv^- 
ances,  derives  title  to  all  her  land,  except  one  plot,  designated  aa 
**Na  4."  In  two  of  the  deeds  from  Benjamin  Hott,  the  plaintilPa 
lands  are  described  as  running  to  '^he  northwesterly  side  of  a  cer- 
tain lane  *  *  *  running  from  Hempstead  harbor  to  the  high- 
way from  Sands  Point  to  Boslyn;"  and  in  the  third  deed  the  lane 
itself  Is  made  the  southeasterly  boundary  of  the  land  conveyed. 
Prior  to  the  execution  and  delivery  of  the  two  deeds  first  men- 
tioned, and  wMch  conveyed  to  the  plaintiff  plots  2  and  3,  Benjamin 
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Mott  dellTered  to  the  plaintiff  a  map  of  each  of  said  plots,  showing 
the  lane  thereon,  and  said  deeds  were  thereafter  drawn  in  accord- 
ance with  said  maps. 

We  are  of  the  opinion  that  the  rule  that  when  land  is  conveyed  by 
a  deed  descrihing  it  as  bounded  npon  a  load,  the  fee  of  which  is 
Tested  in  the  grantor,  and  which  ia  mentictned  or  referred  to  in  the 
deed,  the  grantee  acqoires  a  rif^t  of  way  over  the  road,  is  applicable 
to  the  facts  here  priesented.  The  appellants  contend  that  this  rule 
is  ai^licable  only  to  city  and  Tillage  lota.  It  has,  howeTer^  no  sneh 
limitation,  and  the  caaes  cited  by  ^e  appellants  do  not  so  decide. 
In  Smyles  t.  Hastings,  22  N.  T.  217,  a  plot  of  about  400  acres  was 
diTided  into  nine  lots,  and  the  right  of  way  was  claimed  to  have 
attached  to  a  lot  57  acres  in  extent.  The  easement  was  claimed 
to  arise  from  the  designation  on  a  map  of  a  contemplated  road,  and 
a  sale  in  accordance  with,  and  by  reference  to,  the  map.  The  conrt 
held  that  a  right  of  way  over  the  road  passed  as  a  part  of  the  grant, 
aa  an  easement  appurtenant  to  the  lot  conveyed.  In  neither  of  the 
other  cases  cited  is  there  any  intimation  of  such  a  limitation  upon 
the  rule  as  appellants  claim.  The  doctrine  has  no  reference  to  the 
dedication  of  the  land  as  a  public  highway,  but  proceeds  upon  a  con- 
struction of  the  deed;  and  a  conveyance  by  which  lands  are  bound- 
ed npon  a  street  laid  out  or  existing,  or  designated  npon  a  map  re- 
ferred to,  is  held  to  constitntef  as  jKtween  grantor  and  grantee,  and 
as  to  the  lots  conveyed,  an  irrevocable  appropriation  of  the  spaces 
designated  as  streets  or  ways  appnrtenant  to  the  land  conveyed. 
We  haTe  in  this  case  the  maps  showing  the  road,  and  the  fact  that 
the  land  conveyed  was  bounded  upon  it  The  plaintiff  thus  acquired, 
as  against  Benjamin  Mott  and  his  successors  in  title,  a  right  of  way 
over  the  lane  in  question.  This  right  clearly  extended  from,  the 
land  couTeyed  to  the  Sands  Point  road.  Whether  it  also  extended 
to  the  harbor,  it  is  not  necessary  to  determine,  as  the  right  to  pass 
to  the  harbor  exists  under  the  conTeyance  of  lot  No.  4,  which  will 
be  now  referred  to. 

The  land  owned  by  the  parties  to  this  action  is  a  part  of  a  farm 
which  prior  to  1850  was  owned  by  Henry  Mott,  who  devised  the 
same  to  his  two  sons,  Adam  and  Benjamin.  In  1860  the  sons  par- 
titioned the  farm  between  them.  Adam  and  his  wife  quitclaimed 
to  Benjamin  90  acres,  which  include  the  defendants'  lands,  and  par- 
cels 1,  3,  and  3,  owned  by  plaintiff.  Benjamin  and  his  wife  quit- 
claimed the  balance  of  the  farm  to  Adam,  including  parcel  4,  owned 
bj  plaintiff.  Bubsequently,  the  executors  of  Adam  Hott  conTeyed 
parcel  4  to  Marianna  Wilson,  who  thereafter  conveyed  it  to  the  plain- 
tifl.  In  the  deed  from  Adam  to  Benjamin  Mott,  following  the  haben- 
dum danse,  is  the  following  provision:  . 

"And  npon  this  farther  condition:  That  the  party  of  the  second  part,  and 
hla  belrs  and  assigns,  shall  permit  and  allow  the  parties  of  the  first  part,  and 
th^r  heirs,  to  have  free  access,  with  teams,  at  all  times,  to  and  from  the  wa- 
ters of  Hempstead  harbor,  by  the  road  now  and  heretofore  used,  through  his 
land,  for  the  purpose  of  loading  and  unloading  Tesaels,  and  also  to  reach  that 
portion  of  the  shore  contiguous  to  such  waters,  bdonging  to  the  parties  of  the 
first  part;  toe  the  purpose  of  carting  to  and  from  the  same." 
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The  road  there  referred  to  is  the  lane  in  questioii,  and  it  boands 
parcel  1  on  the  southeaat  There  is  another  coaditicHi  in  this  deed, 
relating  to  a  road  through  a  wood  lot  referred  to  in  the  findings, 
bnt  it  is  not  of  importance  to  the  decision  of  this  case;  and,  in  dda 
connection,  it  may  be  stated  that  the  thirteenth  flnding  of  fact,  to 
which  appellants  exceptCKi,  is  not  ^sential  to  the  judgment,  and  is 
not,  therefore,  referred  to.  The  appellants  claim  that  the  provision 
of  the  deed  quoted  is  a  condition  subsequent.  If  such  was  its  char- 
acter, it  would  not  aid  them.  The  estate  vested  in  Benjamin  Mott, 
and  the  right  to  re-enter  for  breach  of  the  conditicm  would  be  in 
Adam's  heirs.  Until  that  right  is  exercised,  the  estate  would  re- 
main in  the  grantee.  The  defendants  could  not  avail  themselTes  of 
a  breach  of  the.  condition.  But  tlie  provision  is  not  a  conditioD 
subsequent.  Tb  create  snch,  the  intention  ot  the  parties  to  the  deed 
must  be  clearly  expressed,  in  some  words  importing  that  the  estate 
is  to  depend  upon  a  contingency  provided  for.  Lyon  v.  Hersey,  103 
K.  Y.  264,  8  K.  E.  518.  Ko  such  intention  appears  in  the  deed  in 
question.  On  the  contrary,  quite  the  opposite  was  intended.  The 
two  deeds  partitioning  the  farm  must  be  read  and  construed  as  if 
one  instrument  The  intention  was  to  divide  the  farm,  and  give  to 
each  grantee  a  way  ont  to  the  pnbUc  highway,  and  to  the  harbor. 
Access  to  the  highway  was  to  be  had  over  the  load  reserved, 
through  the  wood  lot,  and  to  the  harbor  over  the  lane  in  questioD. 
The  legal  effect  of  the  condition  was  to  annex  the  r^ht  of  way  to  the 
land  set  off  to  Adam.  It  was  an  exception  or  reservation  in  liis 
favor.  Mendell  v.  Delano,  7  Mete.  (Mass.)  176;  Bowen  v.  Conner. 
6  Cnsh.  132;.  Bexford  v.  Marquis,  7  lians.  249.  The  easement  was 
not  personal  to  him,  but  was  annexed  to  the  estate,  and  passed  to 
tlie  plaintiff  upon  her  purchase  of  the  land.  The  conveyances  be- 
tween Adam  and  Benjamin  Mott  were  absolute,  and  it  waa  not  in- 
tended or  contemplated  that  the  estate  conveyed  should  be  depend- 
ent upon  any  condition  whatever. 

The  right  of  way  to  the  Sands  Point  road  does  not  ai^iear  to  be 
presented  upon  the  pleadings.  The  complaint  aU^;e»  a  right  of 
way  from  plaintiff's  lands  to  the  harbor,  and  its  obstmctlwi  by  the 
defendants;  and  the  relief  demanded  is  that  plaintiff  be  adjudged 
to  own  and  possess  a  way  over  said  road  to  Hempstead  harbor,  and 
that  defendants  be  ordered  to  remove  all  obstructions  therefrom. 
The  judgment,  however,  adjudged  that  a  right  of  way  exists  from 
the  Sands  Point  road  to  the  harbor;  and,  as  no  point  is  made  tluit 
this  is  in  excess  of  the  relief  demanded  in  the  complaint,  we  have 
considered  the  question  as  it  is  presented  in  the  evidence  and  find- 
ings of  the  court.    The  ju^^ent  is  affirmed,  with  costs.   All  coa- 
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(Supreme  Court,  General  Twin*  Second  Departawmt  llay  14, 1884.) 

JUDOHKNT— RbS  JUDICATA. 

Where  a  contract  to  famish  labor  and  materials  in  the  exaction  of  a 
house,  for  certfAn  commissions  on  the  vahie  thereof,  does  not  stipulate  any 
time  for  the  payment  of  the  commissions,  they  do  not  become  due  until 
the  performance  of  the  contract;  and  therefore  a  Judgment,  In  an  action 
brought  during  the  continuance  of  the  contract,  for  the  value  of  the  labor 
and  matwlals  furnished,  will  not  bar  a  subsequent  action  for  the  commis- 
sions. 

Appeal  from  special  term,  BatchesB  county. 

Action  by  Augustus  Van  Keuren  and  others  against  William 
Starr  Miller.  There  was  a  judgment  in  faror  of  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

Argued  before  BBOWK,  P.  J.,  and  DYKMAN  and  FBATT,  JJ. 

Easelstyn  &  McCarty,  for  appellant. 
A  Lee  Wager,  for  reBpondents. 

BBOWK,  P.  J.  This  action  was  brought  to  recover  commissions 
Btipulated  to  be  paid  to  the  plaintiffs  bj  the  defendant  upon  the 
value  of  labor  performed  and  materials  used  in  the  construction  of 
a  dwelling  house.  The  only  defense  necessary  to  be  considered 
upon  this  appeal  Is  that  the  claim  here  sued  upon  is  a  part  of  a  cause 
of  action  made  the  subject  of  a  prior  suit  between  the  parties,  and 
npon  which  judgment  was  recovered  by  the  respondents.  ThsX  case 
was  before  this  court  In  1893,  and  is  reported  in  71  Hon,  68, 24  N.  Y. 
Supp.  680.  A  recovery  was  ther^  had  for  materials  purchased 
by  the  plaintiffs,  and  used  in  the  building.  There  was  no  general 
contract  between  the  parties  for  the  erection  of  the  building,  or  any 
part  of  it,  but  the  plaintiffs  were  to  purchase  the  materials  and  fur- 
nish the  labor,  and  to  the  bills  therefor  were  to  add  10  per  cent, 
which  sum  was  their  commission  or  profit  on  the  work.  The  con- 
tract between  the  parties  provided  that  on  or  before  the  15th  day 
of  each  month  the  defendant  should  pay  90  per  cent  of  the  value  of 
Ui£  bills  for  materials  and  labor,  and  that  the  balance  should  be  paid 
within  10  days  from  the  date  of  the  final  acceptance  of  the  building. 
Bills  for  the  materials  and  labor  were  to  be  rendered  before  the  fiftii 
day  of  each  month,  and  bills  for  labor  were  to  be  made  out  for  the 
exact  amount  paid  by  the  bnilden  to  the  men.  It  then  provided  as 
follows: 

**0n  the  bills  so  rendered,  the  builder  shall  be  entitled  to  charge  a  commis- 
sion of  ten  per  cent  for  bis  general  services  in  connection  with  tbe  work,  the 
purchase  of  material,  the  employment  of  labor,  and  such  clerical  work  as  is 
necessary  In  connection  with  the  execution  of  the  work  in  a  good  and  work- 
manllice  mannv." 

The  appelant  claims  that  the  c<mimissions  were  due  monthly,  and 
were  a  part  of  the  Ull  for  each  month,  and,  if  this  contention  is  sound, 
th^  should  have  been  included  in  the  former  action.  A  party  can- 
not prosecute  two  or  more  actions  for  the  same  demand,  and  if  a 
ringle  cause  of  action  is  severed,  and  a  recovery  had  for  a  part  of 
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the  claim,  the  judgment  will  operate  as  a  bar  to  a  snbsequent  action 
for  any  other  portion  of  the  same  claim.  And  it  has  been  held  that 
all  demands  actually  doe  upon  the  same  contract  make  but  a  aingle 
cause  of  action  in  reference  to  the  rule  aa  to  the  splitting  of  demands. 
Bendemagle  v.  Cocks,  19  Wend.  207;  Fish  t.  FoUey,  6  Hill,  54  But 
there  is  no  rule  which  requires  a  party  to  join  in  the  same  action 
separate  causes  of  action,  and,  where  one  demand  upon  a  contract 
is  due,  it  may  be  sued  for,  and  a  judgment  recovered  upon  it  is  not  a 
bar  to  another  demand  on  the  same  contract  not  due  at  the  time  of 
the  commencement  of  the  first  action.  Butler  v.  Wright,  2  Wend. 
369.  No  time  was  stipulated  in  the  conl^ct  for  the  payment  of  the 
commissions  on  the  labor  and  materials  famished,  and,  as  it  repre* 
sented  the  pn^t  or  compensation  of  the  plaintifts,  it  was  not  due 
nntn  the  p^ormance  of  the  contract  and  the  final  completion  of 
the  building.  The  plaintiffs  were  discharged  in  March,  1893,  and 
they  were  not  entitled  to  sue  for  their  commission  until  that  date. 
The  prior  action  was  commenced  in  February.  The  claim  here 
asserted  was  not,  therefore,  due  when  that  action  was  conmienced. 
The  dischai^e  of  the  plaintiffs  terminated  the  contract,  and  they 
were  entitled,  in  addition  to  conunission  upon  work  performed  and 
materials  furnished,  to  tiien  sue  for  breach  of  the  agreement;  and|  In 
the  absence  of  any  evidence  justifying  the  discharge,  th^  were 
properly  allowed  as  damages  10  per  cent  upon  the  cost  of  the  work 
subsequent  to  the  discharge.  That  sum  represented  the  value  of  the 
contract  to  them.  The  judgment  should  be  affirmed,  with  coats.  All 
concur. 


'  OAELKT  T.  GAADINER  et  aL 

(Supreme  Oonrt  Oeneral  Torm,  Seccmd  DepartmoiL  Hsgr  14,  l^M.) 

1.  KUKICIPAL  COHPORATIONB — AB8E8ilfBIIT  DlBTBICT — LOW-WaTBB  HaRK. 

Where  an  asseasment  district  In  Long  Island  Olty  is  described  as  ex- 
tending to  a  point  on  the  westvn  bonndarr  of  the  dty  which  Is  low-water 
mark,  fbe  western  boundary  of  tlie  aasessmoit  district  la  the  actoal  line  of 
low  water,  as  It  existed  at  the  time  of  the  assessment 

9,  BaMB— JUDOHENT  FOB  LiBN. 

Where  the  northern  boundary  line  of  an  assessment  district  runs  ttarongb 
a  pier,  a  Judgment  declaring  a  lien  on  the  portion  of  the  property  south  of 
such  line,  "including  the  dock  or  pier  extending  from  said  property  Into 
the  Bast  river,  together  with  all  the  right,  title,  and  Interest  of  the  parties 
hereto  In,  to,  end  over  the  lands  under  and  between  high  and  low  wata 
mark  of  the  East  rivw  opposite  the  same,  and  southerly  of  the  aforesaid 
line,"  does  not  declare  the  entire  pier  to  be  subject  to  the  lien,  bat  onljr 
so  much  as  is  south  of  the  line. 

Appeal  from  special  term.  Queens  county. 

Action  by  Rosalie  Adele  Oakley  against  John  I^ron  Qardiner  and 

others  for  partition.  From  an  interlocutory  decree  of  putitlon  and 
sale,  defendants  Gardiner  appeal.  Affirmed. 

The  real  estate  which  is  the  subject  of  this  action  Is  sitoated  In  Long  Island 
City,  and  In  the  year  1888  a  portion  thereof  was  sold  tor  nonpayment  of  as- 
sessments levied  thereon  to  pay  for  certain  street  Improremoits.  After  ihe 
commencement  of  this  action,  the  parties  entered  into  a  stipulation  that  a  re- 
ceiver be  appointed  <tt  the  property  so  sold,  with  authority  to  redeem  the 
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same,  and  to  borrov  npon  his  certificates  the  mon^  necessary  fw  audi  pur- 
pose, which  certificates  were  to  be  a  first  Uen  upon  the  assessed  property, 
and  be  ilrst  paid  from  the  proceeds  of  the  sale  thereof.  Such  certificates  were 
isancd,  and  Uie  property  redeemed,  and  the  questions  presented  upon  this  ap- 
peal relate  to  the  lien  of  aach  cwtitlcates. 

Argued  before  BROWN,  P.  J.,  and  DYKMAJH  and  PBAXT,  JJ. 

J.  Langdon  Ward,  for  appellanta. 
Thos.  P.  Wickes,  for  respondent  OaUey. 

EvartB,  Ghoate  &  Beaman,  for  respondents  Rutherturd  &  Remsen. 

BROWN,  P.  J.  The  question  presented  for  onr  decision  is 
whether  the  pier  and  land  under  water  upon  the  northerly  side  of 

Nott  avenue,  and  immediately  in  front  of  lot  50,  as  a  part  of  such  lot, 
and  was  subject  to  the  lien  of  the  assessments.  The  land  under 
water  in  front  of  the  lot  was  granted  to  the  parties  to  this  action 
by  the  state  in  December,  1871.  The  northerly  boundary  of  the 
improTement  district  begins  at  the  intersection  of  the  westerly 
boundary  line  of  the  city  with  a  line  drawn  parallel  with  Kott  ave- 
nue and  100  feet  northerly  therefrom.  Laws  1874,  c.  326,  §  1.  The 
wester)^  boundary  of  the  city  is  low-water  mark  on  the  east  shore 
of  the  East  river.  Laws  1871,  c.  461,  §  1.  The  pier  in  question  was 
first  constructed  in  1877,  and  subsequently  reconstructed  and  en- 
larged. The  appellant  contends  that  the  westerly  boundary  of  the 
improvement  district  is  the  line  of  original  low-water  mark;  while 
the  respondent  claims  that  it  is  the  westerly  line  of  the  city,  which 
advances  into  the  river,  as  docks,  piers,  and  other  improvements  are 
constructed  along  the  water  front  It  has  been  repeatedly  decided 
that  the  boundary  of  territorial  jurisdiction  between  the  coonttes  of 
New  York  and  Kings  la  the  actual  line  of  low  water  on  the  Brook- 
lyn side,  whether  corresponding  with  original  low-water  line  or 
changed  by  the  constmction  of  piers  and  docks  (Tebo  v.  City  of 
Brooklyn,  134  N.  Y.  341,  31  N,  E,  984,  and  cases  cited);  and  that 
rule  is  applicable  to  Long  Island  City.  We  are  erf  the  opinion  that 
the  legidature  intended  that  the  westerly  line  of  the  improvement 
district  should  cwrespond  to  the  westerly  boundaiy  line  of  the  city 
as  it  should  exist  at  the  time  the  commissioners  rttould,  in  accord- 
ance with  the  statute,  file  their  map.  On  December  6, 1877,  the  date 
of  the  filing  of  the  map,  the  westerly  line  of  the  pier  was  substan- 
tially the  same  as  It  is  now.  The  jurisdiction  of  the  city  extended 
to  that  line,  and  there  was  the  westerly  line  of  the  improvement 
district  The  case  of  Insurance  Co.  v.  Voorhis,  71  Hun,  117,  24  N. 
Y.  Supp.  629,  does  not  aid  the  appellants.  A  principle  of  public 
policy  and  public  convenience  underlies  the  decision  in  Tebo  v.  City' 
of  Brooklyn  and  kindred  cases.  The  Voorhis  Case  involved  no  pub- 
lic question.  It  related  solely  to  the  rights  of  private  individuals, 
and  there  was  no  principle  of  law  which  could  esttend  the  mortgage 
to  lands  acquired  by  the  mortgagor  subsequent  to  the  execution  of 
the  mortgage. 

A  part  of  the  pier  In  question  lies  north  of  the  northern 
boundary  of  the  improvement  district,  and  the  appellants  claim 
that  sndfi  part  la  by  the  judgment  declared  to  be  subject  to  the  lien 
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of  the  peceiTera'  certiflcatea.  The  aBseasment  could  not  extend  be- 
yond a  line  100  feet  north  of  the  northerly  line  of  Nott  avenue,  and 
the  recelTerB*  certificates  attach  to  the  same  properly.  But  I  do 
not  underBtand  the  judgment  to  extend  the  lien  beyond  that  line. 
The  twenty-sixth  paragraph  of  the  judgment  la  as  foUows: 

"The  bold»v  of  certlflcates  •  •  •  have  a  lien  upon  the  portion  of  uld 
property  lying  southerly  of  a  line  drawn  parall^  with  Nott  aroiue  and  one 
hundred  feet  northo'ly  therefirom,  •  •  •  u»diidine  the  dock  or  plee  eztoid- 
fng  from  aajid  property  Into  the  Bast  rlTer.  togethw  with  all  the  rl^t,  ttOe, 
and  Interest  of  the  parties  hereto  In,  to,  and  over  the  lands  under  and  be- 
tween  high  and  low  water  mark  of  the  Elaet  rlrer  opposite  the  same,  and 
southeiiy  of  the  aforesaid  line,  drawn  parall^  with  the  northerly  side  of  Nott 
aveDue  and  ona  hundred  feet'nortlierly  therefnnu." 

The  description  la  qualified  by  the  last  sentence,  and  the  lien  is 
limited  to  that  part  of  the  pier  and  land  under  water  south  of  the 
north  line  of  the  imprevement  district.  The  same  qualification  ap- 
pears in  the  twelfth  paragraph  of  the  judgment,  declaring  the  extent 
of  the  lien  of  the  assessments.  Tly  however,  the  form  of  the  expres- 
sion used  is  regarded  by  either  party  as  equivocal  or  uncertain,  it 
«an  be  correct^  by  motlcm  made  to  the  special  term.  The  judg- 
ment is  affirmed,  with  costii  to  be  paid  by  the  appellants,  with  leave 
to  either  party  to  move  at  special  term  to  make  more  definite  the 
provision  of  the  judgment  relating  to  the  extent  tsi  the  lien  of  the 
certificates.    All  concur. 


EBU3BT  V.  BTATEN  IEOjAND  AAPID  TRANBTT  R.  CX>. 
(SniH'eme  Ooort,  General  Term,  Second  Department  Uay  14, 1894.) 

L  Ratlboas  CoHPAmsB— Accideitt  at  Cbossino— Oontbibutort  Nbouositcs. 
In  an  action  for  an  injury  at  a  railroad  crossing  whwe  the  Tiew  of 
the  track  was  obstructed,  except  within  a  short  distance,  it  appeared  Hiat 
plalntur  was  familiar  with  the  crossing,  and  its  dangerous  character,  and 
knew  that  a  train  was  dne  about  tde  time  of  the  accident  Plaintiff  testl- 
fled  that,  when  within  a  few  feet  of  the  track,  he  8topi>ed,  and  looked 
and  listened,  but  did  not  see  or  hear  anything.  HtU,  Uiat  the  queaUon  of 
contributory  ne^Igence  should  have  been  submitted  to  tb»  jury. 

-fl.  Saub—Decibbb  ow  Carb. 

It  is  not,  as  a  matto-  of  law,  negligence  for  persMi  crosalng  a  railroad 
track  at  a  place  where  the  track  cannot  be  se^  except  when  <me  Is  only 
a  few  feet  distant,  to  attempt  to  drive  acron  without  first  walklnc  <m  the 
track,  and  looking  tor  a  tnMp. 

Appeal  from  circuit  court,  Bichmond  county. 

Action  by  Abram  B.  Kelsey  against  the  Staten  Island  Rapid 
TTransit  Bailroad  Company  for  personal  injuries.  The  ccmplauit 
was  dismissed,  and  plaintifC  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  BYKMAN  and  PRATT,  JJ. 

Adelbert  E.  Carroll,  for  appellant 
Tracy,  Boardman  &  Piatt,  for  respondent 

BROWN,  P.  J.  This  action  was  to  recover  for  injuries  received 
in  a  collision  with  a  train  on  defendant's  road  at  a  highway  crossing. 
There  was  evidence  which  would  have  permitted  the  jury  to  have 
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fotind  negligemce  upon  the  part  of  the  defendant  The  complaint 
was  dismissed  upon  the  gnmnd  tilat  it  also  showed  contrlbatoiy 
negligence  upon  the  plaintifTB  part  The  law  required  of  the  plain* 
tiff  that  degree  of  care  and  caution  which  prudent  persons  of  ordi- 
nary intelligence  usually  exercise  under  like  circumBtances.  Par- 
sons v.  Eailroad  Co.,  113  N.  Y.  355,  21  K.  E.  145.  And  it  is  only 
when  It  clearly  appears  from  the  evidence  that  the  party's  own  act 
or  neglect  contributed  to  his  injuiy  that  the  case  can  be  withdrawn 
from  the  jury.  It  is  not  enough  to  show  that  it  was  possible  for  the 
injured  party  to  dlBcover  the  tralUf  but  the  question  always  is 
whether  the  care  exercised  was  that  which  an  ordinarify  prudent 
■and  intelligent  person  would  exercise  under  dmUar  conditiona  I 
think  the  case  should  have  been  submitted  to  the  jury.  The  acci- 
dent occurred  on  September  12th,  between  7  and  8  o'clock  in  the 
morning.  The  plaintiff  was  driving  a  milk  wagon  having  a  wooden 
top,  with  sliding  side  doors,  which  were  open  at  the  time  of  the  acci- 
dent He  was  familiar  with  the  crossing,  knew  its  dangerous  char- 
acter, and  knew  that  a  train  was  due  about  the  time  of  the  acci- 
dent He  was  going  north  towards  the  track,  and  the  colliding  train 
was  approaching  from  the  east  For  1,320  feet  east  of  the  crossing 
the  track  ran  through  a  cut  15  feet  in  depth  at  the  crossing,  and 
running  out  until  it  reached  the  level  ground.  The  street  ran 
through  a  cut  for  300  feet  south  of  the  crossing,  and  for  that  dis- 
tance a  view  of  the  track  was  obstructed  to  a  person  approaching 
from  the  south  imtU  within  30  feet  of  tiie  track,  when  he  could  see 
350  feet  to  tiie  eaat  The  plaintiff  teatifled,  as  to  the  accident,  as 
follows: 

"When  I  wu  up  tbe  road  where  we  conid  see,  1  looked  to  see  If  I  could  see 
the  train.  I  fMmld  sot  see  It  m  bear  It  I  listened,  and  my  borae  walked  slow* 
ly  down  the  hllL  I  listened  all  the  way  down  the  hlU.  I  did  not  hear  It  whis- 
tle or  ring  a  beU.  When  I  got  down  within  a  few  feet  of  tiie  track,  I  ilatened 
with  my  head  out  on  the  side  of  the  wagon.  I  did  not  hear  any  sound  of  a 
train.  Then  I  started  my  horse  right  on  the  track.  I  was  struck  by  the  txaln. 
Until  the  horse's  head  was  on  tbe  crossing,  the  obstmction  was  socb  tiiat  no 
one  could  see  an  approaching  loconu>tiTe  at  alL" 

The  seat  occupied  by  the  plaintiff  was  in  the  rear  of  the  wagon, 
back  of  the^  doors,  and  the  horse  was  on  a  walk.  It  is  apparent  from 
this  evidence  that  when  the  plaintiflf  reached  a  point  within  30 
feet  of  the  track,  where  from  his  seat  he  could  look  up  the  track  to 
the  «uBt,  his  horse's  head  was  within  a  few  feet  of  the  rails.  The 
horae  crossed  the  track,  and  the  aigine  collided  with  the  wi^on.  It 
is  entirely  credible,  therefore,  that  plaintiff  did  not  see  the  train 
when  he  listened  with  his  head  out  of  the  side  of  the  wagon  at  the 
point  30  feet  from  the  track,  and  that,  while  his  horse  walked  the 
distance  of  30  feet,  there  was  time  for  the  train  to  reach  ttie  cross- 
ing. It  cannot  be  said,  as  a  question  of  law,  that  plaintiff  should 
have  stopped  his  horse,  or  gotten  out  of  his  wagon,  and  gone  upon 
the  track  and  looked,  before  attempting  to  cvosa.  While  the  ^gl- 
lance  of  a  traveler  must  be  proportioned  to  the  known  danger,  it  ia 
■also  limited  ^  usual  and  ordinary,  signals  and  evidence  of  danger 
'Weber  t.  Bailroad  Co.,  68  N.  T.  454-166.  The  defendant  had  ere- 
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ated  a  dangerous  crossing,  and  tiien  omitted  all  notice  of  the  ap- 
proach of  trains.  The  plaintiff  had  listened  for  the  nsaal  signals 
while  he  passed  slowly  over  a  distance  of  300  feet,  and  heard  none. 
He  looked  at  the  first  point  where  he  had  a  view  of  the  track,  and 
saw  no  danger.  It  was  possible  for  him  to  have  discerned  the  tralu 
if  he  had  gotten  oat  of  the  wagon  and  gone  upon  the  track,  but 
whether  it  was  negligent  for  him  to  omit  that  precaution  was  a 
question  for  the  jury,  not  for  the  court.  Whether  his  conduct  was 
that  of  an  ordinary  prudent  and  cautions  man  was  a  fact  to  be  de- 
termined by  inference  drawn  from  the  eridence,  and  the  qnestion 
was  for  the  jury.  'Oie  judgment  should  be  reversed,  and  a  new  trial 
granted,  with,  costs  to  abide  the  event  All  concar. 


(Bapreme  Court,  Oeneral  Term,  Second  Department  Vaj  lA,  18M.) 

1.  Statute  of  LmiTATioin— Ezobptiosb— Patubkts. 

Defendant  gare  a  mortgage  on  ber  land  as  collateral  secnrttr  for  a 
bond  which  one  F.  had  Riven  to  plaintiff  to  secnre  a  debt  of  defendant's 
husband  to  plaintlfFs.  The  bond  was  signed  by  F.  alone,  bat  both  F.  and 
defendant's  husband  Joined  in  the  execution  of  the  mortgage.  In  which 
the  only  personal  covenant  wna  that  of  F.  H^d,  that  payments  ou  the 
bond  by  defmdant's  husband  did  not  stop  the  running  of  the  statute  of 
Umltadons  against  the  right  to  foredose  the  mortgage.  Pratt,  dis- 
senting. 

S.  BAm^ABSINOB  FROM  StATB. 

Where  a  mortgage  Is  given  as  oollatmd  secnrltr  toe  the  bond  of  a  third 
person,  and  the  obligor  In  the  bond  Joins  In  the  mortgage,  thongh  he  has 
no  interest  In  the  mortgaged  land,  the  absence  of  the  mortgagor  from  the 
state  does  not  atop  the  running  of  the  statute  of  Umltatlona  against  tlw 
mortgage. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Henry  H.  Fowler  and  Weeden  Fowler  against  ZillalL 
H.  Wood  and  William  H.  Bishoff  to  foreclose  a  mortgage.  From  a 
judgment  in  favor  of  plaintiffs,  defendant  Wood  appeals.  Beversed. 

Argued  before  BBOWN,  P.  J.,  and  PBATT,  J. 

A.  J.  Adams,  for  appellant.  , 
Close  &  Bobertson,  for  respondents. 

BROWN,  P.  J.  The  only  question  necessary  to  discuss  upon  tlus 
appeal  is  whether  the  cause  of  action  upon  the  mortgage  in  snlt  ia 
barred  by  the  statute  of  limitations.  The  following  focta  appear 
from  nn^puted  evidence,  or  were  found  by  the  trial  court:  Prior 
to  the  3d  day  of  March,  1856,  Bqulre  Wood,  the  husband  of  the  ap- 
pellant, was  indebted  to  the  respondents  In  the  sum  of  95,000.  To 
secure  payment  of  a  part  of  such  debt,  Cyrus  M.  Ferris,  a  brother-in- 
law  of  Wood,  on  the  date  aforesaid,  executed  and  delivered  to  the  re- 
spondents his  bond  conditioned  to  pay  f 750  three  years  after  date, 
with  interest,  and,  as  collateral  security  for  the  payment  of  said 
bond,  tike  mortgage  in  suit  was  executed  by  the  appellant,  who  was 
the  owner  of  the  mortgaged  property.  In  1872,  Ferris  v&aioved 
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from,  this  state  to  Counecticnt,  where  he  died  in  about  the  year 
1891.  Wood  paid  |250  upon  the  principal  of  the  bond,  and  the  inter- 
eit  thereon  each  year  until  March,  1890.  He  died  in  July,  1892.  No 
pi^yxnent  of  principal  or  interest  was  ever  made  by  the  appellant^ 
nor  did  she  ever  anthoriEe  any  one  to  make  any  payment  on  her  be- 
half. This  action  was  commenced  in  1893.  Wood  and  Ferris  joined 
in  the  execution  of  the  mortgage,  but  Mrs.  Wood  assumed  no  person- 
al liability  for  the  debt.  The  cause  of  action  upon  both  bond  and 
mortgage  was  complete  on  March  3,  1859.  It  was  clearly  outlhwed 
at  the  time  this  action  was  commenced,  unless  the  facts  appearing^ 
in  evidence  bring  it  within  some  of  the  exceptions  of  the  statute  of 
limitations.  As  to  Ferris  and  the  cause  of  action  exiati]^  against 
him  upon  the  bond,  the  operation  of  the  statute  was  suspended  dur- 
ing the  period  snbisequent  to  his  remoTfd  from  the  state;  and  the 
claim  is  made  that  the  mortgage  could  be  enforced  as  long  as  there 
was  a  valid,  enforceable  cause  of  action  upon  the  bond.  The  re- 
spondents cite  two  cases  to  sustain  this  proposition, — Heyer  v. 
Pruyn,  7  Paige,.  465;  Insurance  Co.  v.  Covert,  3  Abb.  Dec.  350. 
Neither  of  them  touches  the  question  here  presented.  In  Heyer  v. 
Pruyn  there  was  a  recognition  of  the  mortgage  as  a  valid  incum- 
brance by  an  owner  of  the  mortgaged  property  within  20  years  pre- 
ceding the  commencement  of  the  action,  and  all  that  was  decided  in 
that  case  was  that  a  subsequent  purchaser  was  bound  by  such  ac- 
knowledgment. Insurance  Co.  v.  Covert  discussed  only  the  question 
of  presumption  of  payment.  The  statute  of  limitations  does  not 
appear  to  have  been  pleaded.  The  court  held  that  the  presumption 
of  payment  arising  after  the  lapse  of  20  years  was  not  available  to 
the  owner  of  the  equity  of  redemption  to  defeat  a  foreclosure  of  a 
mortgage  where  the  mortgagor  had  made  payments  'within  20  years 
of  the  conunencment  of  the  suit,  although  not  the  owner  of  the  prop- 
er^ at  the  time  of  making  audi  payments.  Judge  Grover  says,  in 
the  course  of  his  opinion,  that  the  mortgage  would  continue  until  the 
debt  was  in  some  manner  dischai^ed,  unless  released  from  the  lien 
by  some  act  of  the  holder  of  the  mortgage;  but  this  remark  was  said 
in  discussing  the  application  to  the  facts  of  the  rule  of  presumption 
of  payment,  and  does  not  necessarily  apply  to  the  statute  of  limita- 
tions. Hughes  V.  Edwards,  9  Wheat.  489,  referred  to  in  the  cases 
cited,  was  also  a  case  of  presumption  of  payment  These  cases  sus- 
tain the  proposition  that  the  mortgage  and  the  cause  of  action  there- 
on, is  subject  to  Uie  dealings  and  acts  of  the  debtor  with  reference  to 
the  debt,  but  they  are  not  autfaoriiy  for  the  broad  proposition  that 
the  statute  of  limitations  does  not  run  against  a  cause  of  action  upon 
a  mortga^^e  as  long  as  an  action  can  be  maintained  upon  the  bond 
to  which  it  is  collateral;  and  the  facts  of  this  case,  in  my  judgment, 
present  a  case  where  the  cause  of  action  on  the  mortgage  has  been 
lost  while  that  upon  the  bond  remains.  The  obligor  never  did  any 
act  with  reference  to  the  debt  which  took  it  out  of  the  operation  of 
the  statute,  and  in  this  respect  the  case  here  presented  is  difFerent 
from  those  cited. 

The  only  payments  ever  made  upon  the  bond  and  mortgage  were 
made  by  Squire  Wood.    While  the  debt  secured  was  originally  his, 
v.28N.Y.B.no.9— 62 
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he  was  not  liable  upon  the  bond  or  mortgage.  He  did  not  dga  the 
bondj  and  the  land  mortgaged  belonged  to  his  wif^  and  the  only 
pci'Bonal  covenant  in  the  mortgage  is  that  <A  Ferris.  No  pajm»it 
was  ever  made  on  the  bond  by  Ferris,  and  none  by  the  appellant 
Payments  of  principal  and  interest  by  Wood  would  not  arrest  the 
operation  of  the  statute.  The  bond  matured  on  March  3, 1859.  At 
that  date  the  cause  of  action  upon  both  bond  and  mortgage  was 
complete,  and  the  statute  of  limitations  began  to  run  against  it. 
Nothing  appears  in  the  evidence  to  arrest  the  operation  of  the 
statute  as  to  the  appellant,  except  the  fact  that,  before  the  expiration 
of  20  years,  Ferrb  removed  from  the  state.  This  act  suspended 
the  mnnlng  of  the  statute  as  against  him.  Whether  it  also  sus- 
pended the  statute  as  to  the  cause  of  action. against  the  owner  of  the 
mortgaged  property  is  a  question  that,  so  far  as  my  examination  goes, 
has  not  prior  to  this  ease  been  decided  in  this  state.  The  answer 
to  the  question,  I  think,  is  to  be  found  in  the  statute  itself.  The 
statute  of  limitations  does  not  discharge  a  debt,  but  acts  upon  the 
remedy  solely  (^\'^altermire  v.  Westover,  14  N.  T.  16-20);  and  no  ex- 
ception from  its  operation  can  be  claimed  unlera  it  is  expressly 
mentioned  in  the  statute  (Bucklin  v.  Ford,  5  Barb.  304;  Levy  v.  New- 
man,  130  K.  Y.  11-14,  28  K.  E.  660).  'Haeneral  words  of  a  statate 
must  receive  a  general  construction,  and,  unless  there  can  be  found 
in  the  statute  itself  some  ground  of  restraining  it,  it  cannot  be  re- 
strained by  arbitrary  addition  or  retrenchment."  Bucklin  v.  Ford, 
supra.  /  The  Code  provides  tliat  an  action  upon  a  sealed  instrument 
must  be  commenced  within  20  years  after  the  cause  of  action  ac- 
crued, but  if,  after  a  cause  of  action  has  accrued  against  the  person, 
he  departs  from  the  state,  etc.,  the  time  of  his  absence  is  not  a  part 
of  the  time  limited  for  the  commencement  of  the  actiim.  ^Tfais  pro-  ^ 
vision  very  plainly  has  reference  .sol^  to  a  cause  of  action  against 
the  person  who  departs  from  the  state.  It  does  not  suspend  the 
operation  of  the  statute  as  to  a  person  liable  on  the  same  cause  of 
action  who  continues  to  reside  within  the  state,  nor  was  it  intended 
to  extend  the  time  generally  within  which  an  action  might  be 
brought  for  the  debt  or  the  enforcement  of  a  security  collateral 
to  the  debt  It  affects  the  remedy  soldy  against  the  person  who 
departs  from  the  state.  The  appellant  and  FerriB  were  both  liable 
to  the  plaintiffs,  but  their  liability  existed  upon  separate  contracts 
and  upon  separate  instruments.  True,  no  action  could  be  sustained 
on  the  mortgage  without  proof  of  the  e^stence  of  the  debt,  but  a  sale 
of  the  mortgaged  property  would  not  have  dischai^ed  the.  bond  or 
released  Ferris  from  his  liability.  In  this  respect  the  causes  of 
action  were  separate  and  distinct  Ferris'  liability  was  personal, 
while  the  appellant's  was  confined  to  the  land  mortgaged.  Ferria 
was  not  a  necessary  party  to  a  foreclosure  of  the  mortgage,  and  the 
appellant  could  not  be  sued  personaUy  for  the  debt  Assuming, 
however,  that  the  two  causes  of  action  were  so  far  connected  and 
dependent  that  Feiris  a>nld,  by  payment  or  acknowledgmont,  have 
kept  alive  the  debt  on  the  bond,  and  thus  have  taken  out  of  the  opera- 
tion of  the  statute  the  cause  of  action  on  tiie  mortgage,  no  such  case 
is  presented.    He  never  did  any  act  with  reference  to  the  debt  after 
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the  execution  and  detiTery  of  the  bond.  His  presence  in  or  absence 
from  the  state  was  not  material  to  the  foreclosure  of  the  mortgage, 
and  did  not  affect  the  canee  of  action  therefor  in  the  slightest  degree. 
Suppose  he  had  been  a  nonresident  at  the  date  of  the  bond  and 
mortgage,  and  had  never  made  a  payment  on  it,  would  the  statute 
never  run  against  the  mortgage?  Ko  reason  is  apparent  to  my 
mind  why  the  fact  of  his  removal  from  the  state  should  suspend 
the  operation  of  the  statute  of  limitations  as  to  the  mortgage.  The 
Btatnte  does  not  in  terms  declare  such  to  be  the  effect,  and  it  neither 
operated  as  an  acknowledgment  of  the  existence  of  the  debt  nor 
{Jfected  the  remedy  on  the  mortgage.  To  hold,  therefore,  that  the 
statute  did  not  run  against  the  canse  of  action  upon  the  mortgage, 
is  to  restrain  its  operation  by  an  arbitrary  addition  to  it  The  con- 
clnsion  here  reached  is  supported  by  decisions  in  other  states.  2 
Jones.  Mortg.  1210-1212,  and  cases  cited  in  the  notes.  In  my  opin- 
ion, the  bar  of  the  statute  was  complete  at  the  commencement  of  the 
action,  and  the  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event 

PBATT,  J.  (dissenting).  The  coverture  of  ZUlah  Wood  at  the 
time  shf  executed  the  mortgage  is  no  defense.  In  equity,  a  married 
woman  is  regarded  as  a  feme  sole,  and  has  power  to  dispose  of  her 
real  estate,  and  incidentally  to  charge  it  for  the  debts  of  another. 
That  has  always  been  the  rule  in  New  York.  The  bond  was  not  cut 
off  by  the  statute  of  limitations,  and  consequently  the  collateral 
mor^ge  remained  a  valid  lien.    Judgment  afQrmed,  wifh  costs. 


MALLOT  V.  .8TATBN  ISL.AND  RAPID  TRANSIT  B.  OO. 

(BI^V«lle  Court,  Oencnl  Tom,  Second  Department.  May  14, 18M.) 

Whastes — Pdblic  or  Privatr. 

A  wharf  occupied  by  a  ferry  company,  to  which  access  can  be  had  only 
throngb  a  gate  controlled  the  ftfry  company,  oe  ova  private  property 
ot  another,  la  a  private  wharf. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  James  Ualloy  against  the  Btaten  Island  Bapid  Transit 
Byroad  Company  for  personal  injuries.  The  complaint  was  dis- 
missed, and  plaintifl  appeals.  A£Qrmed. 

Argued  b^ore  BROWN,  F.  J.,  and  DYKMA2T  and  FBATT,  J  J. 

Benedict  &  Benedict,  for  appellant. 
Tracy,  Boardman  &  Piatt,  for  respondent 

BBOTVK,  F.  J.  The  plaintiff  in  this  action  received  injuries 
under  peculiar  circumstance&  On  the  t9th  day  of  August,  1891, 
he  went  upon  a  wharf  occupied  by  the  defendant,  in  the  city  of  New 
York,  to  ftsh.  East  of  the  wharf  was  a  ferry  slip,  also  occupied  by 
the  defendant.  The  slip  was  constructed  of  piles  driven  into  the 
bottom  of  the  river,  and  planked  on  the  inside.  The  west  side  of  the 
rack  was  about  five  feet  from  the  east  side  of  the  wharf;  and  Into 
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that  space  plaintiff  dropped  his  flBh  line,  and  sat  down  on  the  edge 
of  the  wharf,  with  hia  legs  over  the  side.  A  ferry  boat  entering  the 
Blip  struck  against  the  rack,  forcing  it  over  towards  the  dock;  and 
plaintiffs  1^^  were  canght  and  crushed  between  the  rack  and  dock. 

The  foundation  of  the  appellant's  argument  for  a  ravenal  of  tJbaa 
judgment  is  that  the  whai^  where  the  accident  occurred  is  a  public 
street  I  am  unable  to  find  in  the  case  any  foundation  for  this  claiio. 
The  complaint  alleges,  and  the  answer  admits,  "that  the  d^endant 
is  the  owner  of  a  franchise  under  which  it  operates  a  ferry  between 
Staten  Island  and  New  York,  •  •  •  and  the  lessee  and  occupant 
of  a  wharf  and  ferry  slip  in  the  East  river,"  etc.  The  source  of  de- 
fendant's title  is  not  shown,  nor  does  it  appear  that  the  wharf  ia  at 
the  river  end  of  any  street  of  the  ci^.  On  the  contrary,  it  does  ap- 
pear that  it  was  shut  off  from  the  street  in  front  of  it  by  a  solid  bnild- 
ing,  and  access  was  had  to  it  through  gates  controlled  by  the  de- 
fendant The  only  access  to  it  was  through  this  gate,  or  over  prop- 
erty of  other  persons.  A  public  street  leased  to  and  occupied  by  a 
private  individual,  and  from  which  the  public  was  excluded,  as  they 
appear  to  have  been  from  this,  would  be  an  anomaly.  Omittiiig  any 
reference  to  the  legi^tion  with  reference  to  the  water  front  ^  th« 
dly  of  New  York  along  the  shores  of  the  Hudson  and  East  ziTets^ 
it  is  sufficient  to  say  that  numerous  piers  about  the  city  are  now 
made  the  subject  of  private  ownership  and  controL  The  general 
course  of  legislation  upon  this  subject  is  set  forth  qnite  fully  in 
recent  cases  in  the  court  of  appeals.  lAngdon  v.  Mayor,  etc,  93  N.  Y. 
129;  Williams  v.  Mayor,  etc,  105  N.  Y.  419, 11 N.  E.  829;  Kingsland 
V.  Mayor,  etc.,  110  N.  T.  569,  18  N.  E.  435.  While,  originally,  the 
wharves  and  exterior  streets  which  were  constructed  at  the  expense 
of  or  by  riparian  owners  were  made  public,  and  open  to  the  commerce 
of  the  port  and  the  free  access  of  the  people,  later  legislation  has 
modified  the  prohibitions  and  restralnta  of  the  earlier  law;  and  now 
many  of  the  piers  and  wharves  on  the  river  front  are  occui^ed  >y 
steamship  and  railroad  companies,  and  by  private  individuals,  by 
titles  which  are,  for  the  time  beii^,  practically  that  of  private  owner- 
ship. Under  the  allegations  and  admissions  of  the  pleadings,  and 
in  the  absence  of  any  evidence  as  to  the  source  or  character  of  the 
defendant's  title,  we  must  assume  that  the  wharf  in  question  was  a 
private  pier.  It  was  inclosed  from  the  street,  and  the  plaintiff  had 
no  right  there.  The  defendant  had  no  notice  that  he  was  th^ri^  and 
was  under  no  duty  or  obligation  to  him,  in  reference  to  tilie  manage- 
ment of  its  boat  He  went  upon  the  wharf  in  a  roundabout  way, 
getting  acce^  from  adjoining  property,  and  must  be  treated  as  a 
trespasser.  Under  such  circumstances,  there  was  no  negligence  up- 
on the  part  of  the  defendant,  and  the  complaint  was  properly  dis- 
missed. Victory  v.  Baker,  67  N.  Y.  866;  Larmore  v.  Iron  Co,  101 
K.  Y.  391, 1 N.  E.  762.    The  Judgment  is  aiOrmed,  with  coats. 
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PBOPLB  ex  reL  OATNOB  t.  McKANE  et  aL 
(Snpreme  Court.  General  Term,  Secood  Department  May  14, 18M.) 

COVTElfPT— DiSOBBTINa  INJUNCTION— V A LIXUTT  OH'  OrDEH. 

Where  a  judge  ^*ant8  a  temporary  Injunction  on  an  application  which 
he  had  power  to  entertain,  the  InJuncUon  order,  though  It  may  be  errone- 
ons,  is  valid  until  reTosed  <a  set  aside,  and  dlsobedlotce  thereof  Is  a 
criminal  contempt 

Appeal  from  special  term,  Kings  county. 

Application  by  William  J.  Gaynor  for  an  injunction  against  John 
Y.  McKane,  Nicholas  J.  Johnson,  Harlan  Grandall,  James  H.  Crop- 
sey,  and  Richard  V.  B.  Newton,  From  orders  adjudging  each  de- 
fendant guilty  of  contempt  of  court,  and  imposing  on  each  punish- 
ment by  fine  and  tmprisonment^  defenduits  appeaL  Affirmed. 

The  appdlants  were  adjudged  guilty  of  resistance  willfully  offered  tOi  and 
willful  disobedience  of,  an  injunction  order  granted  by  Justiee  Joseph  F. 
Barnard  on  November  6,  1883.  The  injunctlcm  was  granted  in  an  action  In 
which  the  relator  was  the  plalntitC,  and  the  appellants,  McKane,  Johnson, 
Crandall,  Qropsey,  and  othnv,  were  defendants.  In  the  complaint  in  tluit 
action,  it  was  alleged  that  the  plaintiff  was  an  elector  of  the  state,  and  enti- 
tled to  vote  In  the  connty  at  Kings,  and  had  been  nominated  for  the  offlce 
of  Justice  of  the  supreme  court  by  the  Republican  party  and  various  Demo- 
cratic bodies,  and  was  to  be  voted  for  at  the  election  on  November  7th;  that 
the  defendant  McKane  was  chief  of  irallce  of  the  town  of  Gravesend,  In  Kings 
county,  and  the  other  defendants  were  Inspectors  of  election  of  the  six  elec- 
tion districts  of  said  town,  and  that  they  had  conspired  together  to  make  up 
ft  false  and  fraudulent  registry  list  of  the  voters  of  aald  town,  and,  und(3>  the 
color  of  such  false  registry  list,  to  permit  persons  to  vote  In  said  town  who 
were  not  entitied  so  to  do;  that  the  plaintiff  had  been  prevented  by  the  de- 
fendants from  Inspecting  or  copying  said  registry  lists,  and  persons  sent  bj 
him  to  take  such  copies  had  been  arrested,  by  the  direction  of  said  McKane, 
and  committed  to  jail,  without  any  opportonl^  to  give  bail;  that  said  def«id- 
ants  Intended  to  refuse  to  allow  watchers  appointed  by  the  Republican  or- 
eanlzation  to  enter  the  polling  booths,  or  be  present  at  the  voting,  or  at 
the  counting  of  the  ballots.  The  judgment  prayed  that  said  defendants  be 
enjoined  from  preventing  the  persons  appointed  as  such  watchers  entering  and 
remaining  in  the  polling  places  of  the  election  district  of  said  town  to  which 
they  should  be  apiwlnted,  and  their  acting  as  watchers,  and  performing  all 
duties  pertaining  to  their  office,  Including  the  rl^t  to  see  the  ballots  given  out 
and  votes  cast  and  watching  and  overseeing  the  canvass  of  the  ballots.  Up- 
on the  complaint  duly  verified,  and  upon  accompanying  affidavits,  a  prdtm- 
Inary  injunction  was  granted,  Bubstantlally  as  prayed  for  in  the  complaint 
The  appellants  were  charged  in  this  proceeding  with  willful  resistance  to, 
and  disobedience  of,  said  injunction,  and  have  appealed  from  the  orders  ad- 
judging them  gnUly  upon  such  charges. 

Argued  before  BEOWN,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

James  Troy,  for  appellants. 
Jesse  Johnson,  fw  respondent. 

BBOWN,  P.  J.  If  the  snpreme  court  had  jurisdiction  of  the 
subject-matter  of  the  action  brought  against  the  appellants,  and  if 
Justice  Barnard  had  jurisdiction  to  grant  the  preliminary  injunc- 
tion, for  disobeying  or  resisting  which  the  appellants  have  been  con- 
victed, that  order  mast  be  treated  as  a  valid  and  binding  order  of 
the  court,  and,  as  such,  was  to  be  obeyed,  until  it  was  revoked  by 
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Bubaequent  order  made  in  the  BEime  action.  People  t.  Startevant, 
9  N.  T.  263;  Railroad  Go.  t.  Bamsey,  45  K.  T.  644;  Uayor,  etc^  of 
New  York  v.  New  York  &  a  L  Perry  Co.,  64  N.  Y.  624;  People  y. 
Dwyer,  90  N.  Y.  402;  People  v.  Van  Buren,  136  N.  Y.  252,  32  N.  E. 
775.  "Jurisdiction,"  in  the  strict  meaning  of  the  term,  as  applied 
to  judicial  officers  and  tribunals,  means  no  more  than  the  power 
lawfully  existing  to  hear  and  determine  a  cauee.  It  is  the  power 
lawfully  conferred  to  deal  with  the  general  subject  involved  in  the 
action.  Bouv.  law  Diet;  And.  Law  Diet  It  does  not  depend 
upon  the  ultimate  existence  of  a  good  cause  of  action  in  the  plain- 
tiff, in  the  particular  case  before  the  court  "It  is  the  power  to 
adjudge  concerning  the  general  question  involved,  and  is  not  depend* 
ent  upon  the  state  of  facts  which  may  appear  in  a  particular  case." 
Hunt  V.  Hunt,  72  N.  Y.  217.  "Jurisdiction  does  not  relate  to  the 
right  of  the  parties,  as  between  each  other,  but  to  the  power  of  the 
court  The  question  of  its  existence  is  an  abstract  inquiry,  not  involv- 
ing the  existence  of  an  equity  to  be  enforced  nor  the  right  of  the  plain- 
tiff to  avail  himself  of  it,  if  it  exists.  It  precedes  those  questions,  and 
a  dectoion  upholding  the  jurisdiction  of  the  court  is  entirely  consist- 
ent with  a  denial  of  an^  equity  in  the  fdahitiff,  or  in  any  one  else." 
People  V.  Stnrtevant,  9  N.  Y.  263.  The  constitution  of  the  state 
gives  to  the  supreme  court  general  jurisdiction  in  equity;  and  the 
Code  of  Oivil  Procedure  defines  that  jurisdiction  to  be  all  that  was 
possessed  by  the  court  of  chancery  of  England  on  the  4th  day  of 
July,  1776,  with  the  exceptions,  additions,  and  limitations  created 
by  the  laws  of  the  state.  The  English  court  of  chancery  granted  the 
equitable  remedy  of  injunction  by  final  decree  and  interlocutory 
writ,  and  the  subject-matter  of  the  action  was  therefore  within  the 
jurisdiction  of  the  court  But,  while  the  power  in  the  sniffeme 
court  to  award  the  relief  by  final  decree  is.  general,  thB  Code  <rf  ^o- 
cedure  has  abolished  the  interlocutory  writ,  and  substituted  in  its 
place  a  temporary  injunction,  to  be  granted  by  order,  and  has  pre- 
scribed rules  governing  the  application  for,  and  the  granting  of,  such 
'  an  order.  In  this  respect,  the  jurisdiction  of  the  court  or  judge  is 
not  general,  but  limited;  and  such  temporary  order  must  be  made 
in  compliance  with  the  provisions  of  the  Code,  or  it  will  be  treated 
as  void.  Spears  v.  Mathews,  66  N.  Y.  127.  The  questioa  la  tbuB 
presented  whether  Justice  Barnard  acquired  jurisdiction  to  grant 
the  temporary  injunction.  It  is  provided  in  the  Code,  inter  alia 
(section  603),  that,  when  the  right  to  an  injunction  depends  upon  the 
nature  of  the  action,  a  temporary  injunction  may  be  granted,  when 
it  appears  from  the  complaint  that  the  plaintiff  demands,  and  is  en- 
titled to,  a  judgment  against  the  defendant,  restraining  the  com- 
mission or  continuance  of  an  act,  the  commission  or  continuance  of 
which  during  the  pendency  of  the  action  would  produce  injury  to  the 
plaintiit  Jurisdiction,  under  this  provision,  is  made  dependont 
upon  the  presentation  to  the  coiirt  or  judge  of  a  complaint  eettlng 
forth  facts  upon  which  the  plaintiff  daims  to  be  entitled  to,  and 
upon  which  he  demands,  equitable  relief;  but  it  is  not  dependent 
upon  the  conclusion  which  the  judge  makes  upon  the  facts  of  the 
complaint    Whether  they  constitute  an  equitable  cause  of  action^ 
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or  create  a  case  within  equitable  cognisance,  is  a  judicial  question 
to  be  decided  by  the  judge  to  whom  the  application  is  made.  His 
power  to  decide  does  not  depend  upon  the  correctness  of  his  decision. 
Jurisdiction  is  entirely  independent  of  the  manner  of  its  exercise. 
It  involves  the  power  to  decide  either  way  upon  the  facts  presented 
to  the  court  When  Justice  Barnard  granted  the  injunction  we  are 
now  considering,  he  had  presented  to  him  a  verified  complaint,  in 
which  the  plaintiff  demanded  equitable  relief,  and  which  set  forth 
the  facts  upon  which  such  leli^  was  claimed,  and  upon  those  facts 
apidieation  for  a  temporary  order  was  made.  tJpon  the  presentation 
of  such  a  complaint,  it  became  his  duty  to  consider  and  decide 
whether  or  not  to  grant  the  order  asked  for.  He  had  power  to  con- 
sider the  case,  and  decide  the  application  made  to  him.  His  de- 
termination upon  the  facts  before  him,  and  the  order  which  he  issued, 
cannot,  therefore,  be  said  to  be  void.  Clothed  as  he  was  with  tho 
jndicial  power  to  decide,  the  order  made  was  valid.  It  may  have 
been  erroneous,  but  it  was  not  void;  and  it  cannot  be  reviewed  or 
questioned  in  any  collateral  jffoceeding,  but  must  be  respected  and 
obeyed  until  vacated  or  set  aside  in  the  same  suit  in  which  it  was 
granted.  The  court  having  jurisdiction  of  the  subject-matter  of 
tile  action,  and  the  justice  jurisdiction  to  consider  and  decide  the 
application  or  the  temporary  order,  it  was  the  duty  of  the  appellants 
to  obey  it;  and  disobedience  or  resistance  to  its  mandate  was  an 
offense  punl^able  as  a  criminal  contempt    Code  Civ.  Froc.  §  8. 

The  question  whether  the  complaint  contained  facts  calling  for 
the  equitable  interference  of  the  court,  or,  in  other  words,  whether  it 
set  forth  a  valid  cause  of  action  in  the  plaintiff,  did  not  arise  upon 
the  application  to  punish  for  a  criminal  contempt,  and  hence  is  not 
before  this  court  for  review.  This  rule,  which  is  applicable  only  to 
cases  of  criminal  contempt,  to  which  claqs  the  present  proceeding 
belongs,  is  to  be  distinguished  from  the  rule  applied  in  cases  of  civil 
contempt  In  the  latter  class,  it  is  essential,  to  sustain  a  convic- 
tion, that  there  shall  exist,  not  only  jurisdiction  in  the  court  or 
officer  granting  the  order  wlilch  has  been  disobeyed,  but  also  a.  valid 
caniBe  of  action  in  the  aggrieved  party;  and  this  results  from  the  tact 
that  a  civil  contempt  is  not  an  offense  against  the  dignity  of  the 
court,  but  against  the  party  in  whose  behalf  the  mandate  of  the  court 
has  been  issued,  and  a  flue  is  imposed  solely  as  indemnity  to  the 
injured  parly.  And,  as  there  can  be  no  injury  when  there  is  no  right 
to  maintain  the  suit,  it  is  essential  that  this  right  should  exist,  in 
order  to  sustain  a  conviction,  and  that  question  is  always  open  for 
examination  upon.appecil.  But  it  is  otherwise  in  a  case  of  criminal 
contempt  That  offense  involves  no  element  of  personal  injury.  It 
is  of  a  public  character,  and  indictable.  It  is  directed  against  the 
dignity  and  authority  of  the  court  alone.  Hence,  in  proceedings  to 
prosecute  such  an  act,  the  court  will  look  only  to  the  question  of 
power;  and,  if  there  was  jurisdiction  to  grant  the  order,  it  will  im- 
pose punishment  upon  those  who  willfully  disobey  it,  for  the 
purpose  of  vindicating  its  own  power  and  maintaining  its  own  dig- 
nity, and  leave  any  error  as  to  private  rights  to  be  redressed  in  the 
orderiy  manner  provided  for  by  the  rules  of  practice.    And  obviously 
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no  other  rule  could  prevail,  and  maintain  the  lu^ulneBB  of  the  oonitik 
It  would  be  inttderable  if  any  snitor  could  question  and  disregard 

ihe  orders  and  decrees  of  the  courts  whenever  he  c(»isidered  they 
were  erroneous.  As  well  might  the  aheriff,  who  is  its  executive 
officer,  refuse  to  execute  them.  Under  such  a  rule,  the  administra- 
tion of  the  law  would  fail,  and  government  would  break  down  in  one 
of  its  vital  parts.  The  distinction  between  a  civil  and  criminal  con- 
tempt is  plainly  stated  in  the  Code,  in  sections  8  to  14,  inclnsive,  and 
has  recently  been  pointed  out  by  the  court  of  appeals  In  People  v. 
Court  of  Oyer  and  Terminer  of  ^^ew  York,  101 N.  Y.  246,  4  K.  £.  259. 
While  I  have  been  unable  to  find  that  it  has  been  referred  to  in  any 
of  the  contempt  cases,  it  underlies  every  decision;  and  the  different 
questions  that  have  been  considered  in  the  opinions  in  the  reported 
cases  result  from  the  difference  in  the  character  of  the  two  offenses, 
and  the  different  results  that  follow  conviction,  according  as  the 
contemptuous  act  has  been  prosecuted  as  a  civil  or  criminal  offense. 
Criminal  contempts  consist  in  a  violation  of  the  rights  of  the  public, 
as  represented  in  their  judicial  tribunals.  An  element  of  wiUful- 
nesB  exists  in  them,  and  they  are  punished  in  the  interest  of  public 
jiutice,  and  not  in  the  interest  of  individual  litigants.  GivU  con* 
tempts  cause  an  injury  to  a  party  to  a  civil  action.  The  act  need 
not  necessarQy  be  willful,  and  they  are  punished  by  a  fine  awarded 
to  the  individual  litigant,  as  an  indemnity  for  bis  loss,  and  payment 
of  which  is  enforced  by  the  compulsory  process  of  the  court  exerted  in 
bis  behalf;  and  conviction  of  such  a  contempt  involves  a  judicial 
determination  that  the  party's  rights  or  remedies  have  been  defeated 
or  impaired  by  the  contemptuous  act  Hence,  it  follows  that  as  a 
party  cannot  be  said  to  be  injured,  who  has  not  shown  himself  to  be 
<*ntitled  to  the  equitable  right  or  remedy  which  has  been  awarded  to 
him.  the  court,  in  determining  whether  a  person  is  guilty  of  a  civil 
contempt,  will  look  into  the  facts  of  the  case,  and  see  if  they  present 
an  occasion  for  equitable  relief.  Snch  are  the  cases  of  BaUroad  Co. 
T.  Bamsey,  45  N.  Y.  637,  and  People  v.  Van  Buren,  136  N.  Y.  252.  32 
K.  775.  Those  were  civil  contempts,  and  where,  in  the  opinion,  the 
term  "jurisdiction"  is  used,  it  was  not  intended  to  refer  to  the  power 
of  the  court  to  hear  and  determine  the  application  for  the  injunction, 
but  to  the  occasion  for  the  exercise  of  that  power,  which  is  ''equita- 
ble jurisdiction,"  as  that  term  is  used  and  understood  in  equity 
jurisprudence.  As  already  pointed  out,  two  questions  were  properly 
b<'fore  the  court  in  the  cases  cited — ^First,  the  question  of  abstract 
power  in  the  judge  who  granted  the  order;  and,  second,  was  the 
plaintiff  entitled  to  the  remedy  awarded?  Unless  the  latter  ques- 
tion was  answered  affirmatively,  the  damages  awarded  could  not  be 
sustained;  and  all  that  was  said  about  the  jurisdiction  of  a  oonrt 
of  equity  to  entertain  such  a  suit  as  was  then  before  the  court  meant 
notiiing  more  than  a  consideration  of  the  question  whethw  a  proper 
case  for  equitable  relief  existed,  on  the  fiicts  presented.  The  dlis* 
cussion  had  nothing  to  do  with  the  power  vested  in  the  court  to  con- 
sider and  decide  the  case.  That  such  power  existed  independently 
of  the  facts  of  the  case  was  repeatedly  stated  in  the  opinion.  In  Peo- 
ple V.  Van  Buren,  it  is  true  that  the  prevailing  opinion,  in  its  opaking, 
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proceeds  to  consider  the  question  wtiether  the  conrt  liad  jurisdiction 
of  the  subject-matter  of  the  action.  That  was  an  inaccurate  ex- 
pression. There  was  no  question  of  that  kind  before  the  court.  A 
plea  that  the  supreme  court  liad  no  jurisdiction  of  the  subject-matter 
of  an  action  would  be  a  plea  in  bar,  because,  if  that  court  has  no 
jurisdiction,  no  court  in  the  state  has;  and  as  to  any  question  arising 
under  the  laws  of  the  state,  and  between  its  citisens,  such  a  claim 
would  be  absurd.  The  jurisdictional  question,  in  that  case,  was  not 
as  to  the  subject-matter  of  the  action,  but  whether  the  aiBdaTits  pre- 
sented to  the  county  judge  brought  the  case  witliin  tiie  provision  of 
the  Code,  so  as  to  authorize  that  ofQcer  to  grant  the  preliminary  in- 
junction. What  the  learned  judge  who  wrote  the  prevailing  opinion 
in  that  case  intended  to  demonstrate,  and  what  he  did  demonstrate, 
was  that  the  facts  set  out  in  the  affidavits  presented  a  proper  case  for 
equitable  cognizance,  or,  in  other  words,  that  there  was  "equitable 
jurisdiction,''  as  the  term  is  generally  understood;  and  that  question 
was  a  pertinent  one  to  the  case,  it  being  one  of  dvU  contempt  There 
is  a  dear  distinction  between  the  term  "jurisdiction,"  in  its  strict 
meaning,  and  as  generally  used  in  equity  jurisprudence.  In  its  strict 
meaning,  as  I  have  stated,  it  imports  only  the  power  raiding  in  a 
court  to  hear  and  determine  an  action.  But,  as  applied  to  the  power 
of  a  court  of  equity,  it  is  ordinarily  used  with  more  limited  significa- 
tion, and  imports,  not  the  power  to  hear  and  decide,  but  the  cases  or 
occasions  when  that  power  will  be  exercised.  This  distinction,  while 
clearly  pointed  out  hi  the  best  works  on  eqnily  jurisprudence,  has 
not  alwi^  been  observed  in  jucUcial  opinions;  and  the  expression 
'jurisdiction"  has  been  used  when  the  writers  meant  onty  to  inquire 
whether  the  facts  before  the  court  presented  a  case  for  the  proper 
exercise  of  the  power  of  a  court  of  equity.  Mr.  Pomeroy  has  very 
clearly  pointed  out  the  distinction  here  referred  to,  1  Pom.  Eq. 
Jur.  §§  12&-131.  The  term  "equity  jurisdiction,"  he  says,  "is  used  in 
contradistinction  to  jurisdiction'  in  general,  and  to  'common-law 
jurisdiction'  in  particular.  •  *  •  *Equit7  jurisdiction,'  in  its 
ordinary  acceptation,  as  distinguished  from  the  general  power  to 
decide  matters  at  aH,  and  from  the  'corjmon-law  jurisdiction,'  is 
the  power  to  hear  certain  kinds  and  classes  of  causes,  according  to 
the  principles  of  the  method  and  procedure  adopted  T>y  the  courts 
of  chancery,  and  to  decide  them  in  accordance  with  the  rules  of 
equity  jurisprudence.  *  *  *  If  a  court  clothed  with  the  equity 
jurisdiction,  as  thus  described,  should  hear  and  decide,  according  to 
equitable  methods,  a  case  which  did  not  fall  within  the  scope  of 
equitable  jurisprudence,  such  judgment,  however  erroneous  it  might 
be,  and  liable  to  reversal,  would  not  necessarily  be  null  and  void. 
•  *  *  Equity  jurisdiction  may  exist  over  a  case,  although  it  is 
one  in  which  the  doctrine  of  equity  jurisprudence  forbid  any  rdief  to 
be  given,  or  any  right  to  be  maintained.  This  conclusion  is  very 
plain,  and  even  commonplace.  Yet  equity  jurisdiction  is  constantiy 
confounded  with  the  right  of  plaintiff  to  maintain  his  suit,  and  ob> 
tain  his  equitable  relief;  thus,  in  fact,  making  the  power  to  decide 
whether  equitable  relief  should  be  granted  depend  upon  the  actual 
granting  of  such  rdlef."  In  the  sense  here  referred  to  the  expression 
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is  used  in  the  cases  cited,  and,  when  the  term  is  used  in  the  opinions 
in  connection  with  the  facts,  it  has  no  r^erence  to  the  power  of  the 
judge  who  granted  the  order,  Init  to  the  question  whether  the  facts 
showed  a  case  for  equitable  cognizance.  The  discussions  which  ap- 
pear in  the  opinions,  in  cases  of  civil  contempt,  in  reference  to  the 
plaintifTs  cause  of  action,  are  not,  therefore,  in  any  wise  inconsistent 
witli,  or  opposed  to,  the  rule  applied  in  cases  of  criminal  contempt; 
and  in  the  latter  dass  the  only  inquiry  pertinent  to  the  nature  of  the 
alleged  contemptaons  act  is,  was  the  order  which  has  been  disobeyed 
or  resisted  made  by  a  court  or  oflBcer  having  power  to  make  it?  An 
examination  of  the  decisions  in  this  das^  of  cases  will  show  how 
closely  the  courts  have  adhered  to  this  role.  And,  when  the  focts 
have  been  referred  to,  it  was  only  in  the  way  of  argument,  and  the 
final  assertion  has  always  been  that  questions  arising  upon  the  facts 
were  not  to  be  considered  in  the  contempt  proceedings.  Thus,  in 
the  Sturtevant  Case,  after  considering  the  complaint,  jand  the  nature 
of  the  act  enjoined,  and  the  point  raised  that,  it  being  a  le^tdative 
one,  the  power  did  not  exist  in  the  courts  to  restrain  it.  Judge  Jobn- 
son  says: 

"Whaterer  maj  be  determined  m  to  the  diaracter  of  tbla  act.  It  is.  I  appre- 
hend, plain  that  the  question  Is  judicial.  The  court  whl<^  Is  called  upon  to 
determine  this  question  Is  called  upon  to  perform  a  le^tlmate  Jndldal  fanc- 
tloD.  It  Is  exercising  jurisdiction  wben  It  makes  Its  decision,  and  its  order, 
though  it  may  be  erroneous,  cannot  be  regarded  as  void." 

To  the  same  effect  are  the  remarks  of  Judge  Finch  in  the  Dwyer 
Case,  where  a  similar  question  was  raised.   He  says: 

"Whethra'  the  act  sought  to  be  enjoined  was  or  was  not  of  a  leglslatlTe  char- 
acter, was  a  Judicial  question,  to  be  disposed  of  by  the  court  acting  upon  the 
facts.  If  the  court  erred  In  its  conclusion  the  remedy  was  by  appeal,  and  not 
by  disobeying  its  mandate." 

We  are  not,  therefore,  permitted,  upon  this  appeal,  to  review  the 
decision  of  Justice  Barnard  in  granting  the  preliminary  injunction. 
His  decision  involved  the  determinatiou  of  every  question  necessary 
to  support  the  order;  and,  in  making  it,  he  was  exercising  the  juris- 
diction conferred  upon  him  by  the  constitution  and  laws  of  the  state. 
Hia  order  was  a  valid  exercise  of  judicial  power,  and,  while  the  ques- 
tion whether  such  an  action  as  was  brought  against  the  appellants 
could  be  maintained  la  open  to  grave  doubt,  t^t  question  is  not 
now  before  the  court,  and  cannot  be  determined.  Disobedience  or 
resistance  to  the  order  was  a  criminal  contempt. 

The  point  tiiat  the  act  whidi  it  was  sought  to  restrain  was  one 
which  would  be  final  and  complete  before  the  trial  of  the  action  does 
not  affect  the  jurisdictional  question.  Interlocutory  writs  of  In- 
junction were  granted  by  the  court  of  chancery  because  of  the  ne- 
cessity of  the  case,  and  there  could  be  no  more  proper  occasion  for 
the  interference  of  the  restraining  power  of  the  court  than  one  where 
the  Injury  would  be  complete  before  the  plaintiff  could  bring  his  suit 
to  trial.  Mandatory  injunctions,  which  require  of  a  party  the  per- 
formance of  some  act,  always,  to  some  extent,  anticipate  the  judg- 
ment of  the  court  It  may  ultimatdy  be  determined  that  such  an 
order  was  erroneous,  but  it  is  no  less  within  the  power  of  the  court 
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to  trnuit  It  It  rests  in  the  diseretion  of  the  conrt,  and  never  can 
be  granted,  nnder  the  Code  of  Practice  in  this  state,  nnless  an  ac- 
tion IB  pending;  and  ample  provision  is  made  to  indemnify  the  de- 
fendants against  loss,  in  case  it  Is  finally  determined  that  the  plain- 
tifl  was  not  entitled  to  it  Nmnerous  instances  might  be  cited 
where  the  final  judgment  could  not  operate  npon  the  act  sought  to 
be  restrained.  The  cases  instanced  by  Justice  GuUen,  of  a  threat- 
ened interference  by  a  landlord  with  a  tenant  whose  t^m  would  ex- 
pire within  20  days,  or  of  a  contract  to  perform  some  act  immediate- 
ly, are  fair  illustrations.  The  threatened  interference  with  private 
property,  which  was  the  case  of  Cercle  Francais  de  L*Hannonie  v. 
French,  44  Hun,  123,  and  Bronk  v.  Eiley,  50  Hun,  489,  3  N.  Y.  Supp. 
446,  is  a  further  illustration  ot  this  power.  And  while,  in  both 
of  the  cases  cited,  the  preliminary  injunction  was  vacated,  tiie  power 
of  the  court  to  grant  it  in  the  first  instance  was  conceded.  In- 
junctions which,  in  effect,  anticipate  the  judgment,  or  give  some  of 
the  r^ef  which  it  is  sought  to  obtain  by  the  decree  of  the  court, 
should  he  granted  with  caution,  and  only  when  the  necessity  is  great. 
Applications  therefor  call  for  great  care  upon  the  court  to  which 
they  are  made.  But  not  only  the  power  to  grant  them  is  undoubted, 
but  the  remedial  and  restraining  power  of  a  court  of  equity  would  be 
greatly  impaired  if  such  was  not  the  rale.  The  conolusions  of  the 
special  term  npon  the  facts  have  ample  support  in  the  evidence,  and 
tlie  orders  appealed  from  are  affirmed,  with  costs.  All  concur. 


WAINWRIOHT  et  al.  T.  QUBBNS  CX>UNTT  WATER  OO. 
(Saprem«  Oourt,  General  Term,  Second  Department  May  14, 1894.) 

1.  PLRADIHO— AtERUENT  OP  COKOLD8IOK8. 

In  an  action  against  a  water  company  for  damages  for  the  bmnlog  of 
plalntifCa'  building,  in  consequence  of  defendant's  failure  to  provide  an  ade- 
quate supply  of  water,  according  to  its  contract  with  the  fire  district  of 
which  plaintiff  was  a  resident,  an  averment  that  "said  agreement  was  en- 
tered into  with  defendant  •  •  *  for  the  benefit  of  the  residents  and  tax- 
payers wittiln  said  Are  district,  and  for  the  benefit  of  the  plalntUIs,"  Is  a 
amchiBlan  of  tbe  pleader,  where  the  agreement  did  not  name  any  Individ- 
ual tazpajrer,  or  state  that  the  agreemoit  was  for  tiielr  benefit 

%.  COXTRAOTS— AOnOH  BT  PbRSOK  NOT  A  PARTT. 

A  taxpay»  of  fba  Are  district  cannot  sue  on  such  cmitract  since  a 
person  not  a  party  can  sue  on  a  contract  only  when  It  is  benefldal  to  him, 
and  was  intended  by  the  contracting  parties  to  taave  been  for  his  ben^t 

Appeal  from  special  term,  Queens  county. 

Action  by  William  Wainwright  and  others  against  the  Queens 
County  Water  Cwnpany.  From  an  interlocutoiy  judgment  entered 
on  an  order  OTermling  a  demurrer  to  the  complaint^  defendant  ap- 
peals. Beversed. 

The  complaint  after  setting  forth  the  incorporation  of  the  defendant,  al- 
lies that  on  April  3, 1887,  the  board  of  suporism  of  Queens  county,  pursu- 
ant to  law,  established  a  fire  district  in  the  unincorporated  village  of  Rocka- 
way  Beach,  and  authorized  such  district  to  purchase  apparatus  for  the  ez- 
tingnlsbment  of  fires,  and  to  procure  for  like  purposes  a  supply  of  water 
fbrongh  hydrants  to  be  set  maintained,  and  supplied  hf  the  defendant  at  the 
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annual  reat  or  snm  for  the  use  of  such  hydrantB  of  92.000,  to  be  paid  to  said 
defendant  upon  condition  that  It  should  maintain  a  preesure  In  Its  pipes  sup- 
plying sudi  hydrants  at  all  times  so  as  to  throw  a  stream  of  water  40  feet  in 
height,  through  a  one-Inch  nozzle,  at  a  hydrant  to  be  set  at  the  comer  of 
Bemsen  avenue  and  the  Central  boulerard,  In  said  district  That  such  condi- 
tions were  accepted  by  the  defendant,  and  an  agreement  entered  Into  be- 
tween it  and  said  Are  district,  wbersl^  defraidant  bound  Itself  for  the  teem  of 
10  years  to  supply  -water  to  said  district  by  the  means,  fw  the  considwatlon. 
and  upon  the  condition  aforesaid,  and  said  district  agreed  to  pay  said  sum  of 
$2,000  annually,  proTided  the  conditions  and  requirements  of  said  contract 
were  fnlfllled.  That  said  district  organized  and  equipped  a  fire  department 
and  purchased  hose,  hose  carriage,  and  necessary  appliances  therefor,  and  duly 
performed  the  agreement  upon  its  part  ejiA  annually  paid  over  to  the  defend- 
ant the  snm  of  f 2,000,  which  was  raised  by  taxation  upon  the  district  tor  the 
purpose  aforesaid.  That  plaintiffs  were  residents  of  and  taxpayers  in  said 
district  snd  wero  taxed  and  had  paid  their  taxes  tor  the  purpose  of  carry- 
ing out  said  agreement  and  that  the  district  was  established,  and  said  agree- 
ment entered  into  with  the  defendant,  for  the  benefit  of  the  residents  and  tax- 
pi^^ers  of  said  district  and  for  the  benefit  of  the  plaintiffs,  all  of  which  the 
defendant  knew  when  It  entered  into  said  agreement  snd  that  the  same  was 
entered  into  by  defendant  in  rlew  of  that  fact  That  on  Septemb^  13, 1802. 
building  owned  by  the  plalnUffs  within  said  district  were  destroyed  by  fire. 
That  the  fire  department  of  said  district  were  present  at  said  fire,  and  used 
every  means  to  extinguish  it;  but  were  unable  so  to  do,  because  of  an  in- 
adequate supply  of  water.  'That  such  inadequate  supply  of  water  was  the  re- 
sult of  a  failure  on  the  part  of  defendant  to  maintain  the  pressure  upon  its 
pipes  which  it  had  agreed  to  supply  and  maintain,  and  that  If  such  pressure 
had  been  supplied  and  maintained  at  the  time  of  the  fire,  the  supply  of  water 
would  have  been  adequate,  and  the  fire  would  have  been  extinguished.  That 
by  reason  of  the  failure  of  defendant  to  p^orm  its  agreement  title 
buildings  were  destroyed,  and  plaintiffs  suff^ed  damages  to  the  amount  of 
$30,000,  for  which  sum  Judgment  was  demanded  against  the  defendant  De- 
fendant demurred  to  the  complaint  on  the  ground  that  the  facts  stated  did  not 
constitute  a  cause  of  action. 

Argued  before  BROWN,  P.  J,,  and  DYKMAN  and  PBA.TT,  JJ. 

Jesae  Johnson,  for  appellant. 
Dailey,  Bell  ft  Crane,  for  respondenta. 

BROWN,  P.  J.  The  plaintiffs  rest  their  right  to  recover  solely 
upon  the  contract  entered  into  between  the  defendant  and  the  ^re 
dtetrict.  The  allegation  is  that  the  defendant  "failed,  neglected, 
and  refased  to  comply  with  its  agreement,  •  •  •  and  that  by 
reason  thereof'  the  buildings  were  destroyed.  Ko  negligmce  on  the 
part  of  the  defendant  is  alleged,  nor  is  ^ere  any  assertion  of  omis- 
sion on  its  part  of  any  act,  in  its  power  to  perform,  to  which  coold 
be  attributed  its  failure  to  supply  and  maintain  the  required  pres- 
sure on  its  pipes.  The  first  question  presented,  therefore,  is  whether 
there  is  such  contractual  relation  between  the  defendant  and  the 
plaintiffs  as  to  support  this  action.  The  allegation  in  the  complaint 
which  it  is  claimed  established  such  relation  is  that  "said  agree- 
ment was  entered  into  with  defendant  *  *  *  for  the  b^eflt 
of  the  residents  and  taxpayers  within  said  fire  district,  and  for  the 
benefit  of  the  plaintiffs."  The  plaintiffs  dalm  this  to  be  an  allega- 
tion of  a  fact  which  ia  admitted  by  the  demnrrer.  I  am  of  the  opin* 
ion  that  it  la  only  the  pleaders'  conclusion  as  to  the  effect  of  the 
agreement.  The  substance  of  the  resolution  of  the  board  of  supers 
Tisora  and  the  agreement  entered  into  between  the  parties  la  set 
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forth  in  the  second  and  third  paragraphs  of  the  complaint.  No 
individual  taxpayer  Is  named  in  the  agreement,  nor  is  it  therein 
fitated  to  be  for  their  benefit,  or  that  it  was  intended  for  their  bene- 
fit; nor  does  the  defendant  agree  to  extinguish  fires.  And  it  is 
dear,  I  think,  that  the  allegation  la  a  conclusion  solely  from  the 
fact  that  its  performance  by  the  defendant  wonid  inure  to  the  bene- 
fit of  the  plaintiffs  and  other  taxpayers  of  the  district  This  is  not 
snfiQcient  to  bring  the  case  within  the  rule  that,  when  a  promise  is 
made  hj  one  person  for  the  benefit  of  another,  it  may  be  enforced 
at  the  suit  of  the  latter.  It  would  serve  no  useful  purpose  to  renew 
the  discussion  that  has  existed  upon  this  rule  since  the  deciirion  of 
the  case  of  Lawrence  t.  Fox,  20  N.  Y.  268.  Many  cases  in  which 
that  principle  has  been  applied  seem  to  be  in  conflict  with  the  rule 
that,  in  an  action  npon  a  contract,  privity  of  contract  must  exist 
between  the  partis  Bnt  where  the  tiiird  party  waa  specifically 
named  in  the  contract,  or  the  promisor  received  money  or  property 
which  he  agreed  to  pay  over  to  the  third  party,  who,  by  adopting  the 
contract,  became  a  beneficiary  thereunder,  or  where  the  promisee 
was  nnder  a  legal  obligation  to  the  third  person  which  the  promieor 
assumed  as  his  own,  and  thus  connected  himself  with  the  transac- 
tion, privity  of  contract  by  adoption  was  spelled  ont  But  It  to  now 
settl^  that,  to  bring  a  case  within  the  rule,  the  contract  must  not 
only  be  beneficial  to  the  third  party  bnt  it  most  hare  been  intended 
for  his  benefit  by  the  contracting  parties.  Aetna  Nat.  Bank  v. 
Fourth  Nat  Bank,  46  N.  Y.  82;  Gamsey  v.  Rogers,  47  N.  Y.  233; 
Vrooman  v.  Turner,  69  K.  Y.  280.  In  many  cases  where,  as  in  the 
one  before  the  court,  the  performance  of  ^e  agreement  would  be 
beneficial  to  third  persons,  recoveries  have  been  denied,  because 
the  agreement  was  not  specially  intended  for  the  benefit  of  those 
suing  tikereon.  Turk  t.  Ridge,  41  K.  Y.  207;  Merrill  t.  Green,  55 
N.  Y.  270;  Bimson  T.  Brown,  68  N.  Y.  856.  This  case  cannot  there- 
fore, I  Ihink,  be  bronght  within  the  rule  applicable  to  promises  made 
for  the  benefit  of  third  parties. 

The  case  chiefiy  relied  npon  to  support  the  action,  and  the  one 
npon  which  the  learned  judge  who  decided  the  case  «t  special  term 
placed  his  decision,  is  Little  v.  Banks,  85  K.  Y,  258.  The  decision  in 
that  case  appears  to  have  been  put  npon  two  grounds:  (1)  That 
the  promise  sued  on  was  made  for  the  benefit  of  the  plaintiffs;  (2) 
that  the  contract  was  with  the  state  for  a  consideration  received 
from  it,  upon  which  the  defendants  were  liable  to  a  private  action 
at  the  suit  of  a  party  injured  from  a  neglect  to  perform  it  Upon  the 
first  ground  It  is  distinguished  from  the  present  case  in  that  the 
plaintiffs  there  were  one  of  a  class  named  in  the  contract  for  whose 
benefit  the  promise  for  the  breach  of  which  the  action  was  brought 
was  made,  and  for  which  breach  the  contract  fixed  the  damages,  and 
^pressly  authorized  an  action  therefor  in  the  name  of  the  aggrieved 
party.  The  promise  wliich  was  broken  thus  became  a  part  of  the 
eoDB^deration  of  the  agreement,  and  the  main  question  presented  for 
the  decision  of  the  court  was  whether  the  state  olficers  had  authority  . 
to  insert  it  In  the  agreement.  The  second  ground  npon  which  the 
decii^on  rested  has  hi  my  opinion  no  application  to  the  present  con 
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troveray.  It  does  not  Bupport  an  action  on  contract,  and  is  applica- 
ble only  to  actions  for  wrongs.  It  was  first  stated  by  Judge  8eldeii 
in  Weet  v.  Village  of  Brockport,  16  N.  Y.  161,  note,  as  the  prin- 
ciple he  deduced  from  English  authorities  ux>on  which  rested  the  lia- 
bility of  municipal  corporations  for  the  misfeasance  and  nonfeasance 
of  its  officers  in  relation  to  the  duties  with  which  they  were  charged 
as  agents  of  the  corporation.  Whether  It  was  the  correct  rule 
upon  which  to  place  municipal  liability  for  snch  acts  is  of  no  im- 
portance. It  is  important,  however,  that  its  application  was  made 
to  the  liability  of  offlcers  chained  with  a  public  duty.  It  was  ap- 
plied in  the  cases  against  contractors  for  keeping  the  canals  of  the 
state  in  repair,  of  which  the  leading  authority  is  Robinson  v. 
Chamberlain,  34  N.  Y.  389,  and  it  was  hdd  there  that  one  who,  by 
contract  with  the  state,  assumes  the  duties  and  is  invested  with  the 
powers  of  a  public  officer,  is  liable,  for  a  n^ect  to  perform  audi  du- 
ties, to  a  person  injured  thereby.  Those  casM  were  all  actions  for 
wrongs.  The  opinions  in  Robinson  v.  Chamberlain  all  placed  the 
defendant's  liabllily  on  the  ground  of  neglect  of  a  public  duty,  and 
in  Bennett  v.  Whitney^  94  K.  Y.  302,  Judge  Finch  said  the  liability 
was  for  negligence  by  an  officer  in  the  pei^ormance  of  a  public  duty. 
In  Little  v.  Banks,  the  state  (Code  Civ.  Proc.  §  211)  made  it  the 
duty  of  the  state  reporter,  and  other  officers  named,  to  contract 
for  the  publication  of  the  reports  of  the  court  of  appeals  with 
a  person  who  should  agree  to  publish  and  sell  the  reports  on  terms 
most  advantageous  to  the  public  The  publication  and  sale  of  the 
reports  was  ttras  by  the  legislature  made  a  public  duty;  and  the 
person  who  undertook,  by  a  contract  vfitti  the  state  officers,  to  pub- 
lish the  reports,  was  thereby  performing  a  public  duty,  precisely 
the  same  as  if  it  had  been  specifically  impost  upon  him  by  act  of 
the  legislature,  and  accepted  by  him.  The  defendants  in  the  case 
cited,  therefore,  fell  within  the  principle  stated,  and  were  liable, 
not  on  the  ground  ttuit  there  was  privity  of  contract  between  them 
and  the  plaintiffs,  but  for  official  misconduct.  But  the  present  case 
presents  no  public  duty,  and  the  defradant,  under  its  contract,  has 
not  undertaken  to  perform  any. 

The  statute  under  which  the  board  of  supervisors  acted  is  not  re- 
ferred to  In  the  complaint,  but,  being  a  general  law,  we  take  judicial 
notice  of  it.  It  authorizes  such  boards  to  establish  fire  districtft  in 
any  unincorporated  village  in  the  state,  and  to  empower  such  district 
to  procure  a  supply  of  water,  and  purclmse  fire  apparatus,  for  the 
extinguishment  of  fires  therein,  •  •  •  and  provide  for  the 
assessment,  levy,  and  collection  of  the  cost  thereof  upon  snch  dis- 
trict in  the  same  manner  and  at  the  same  time  as  the  taxes  of  the 
town  in  which  the  district  was  located  were  assessed  and  col- 
lected. Laws  1885,  c.  489.  Powers  similar  to  those  conferred  by 
this  statute  are  granted  to  municipal  corporations  of  the  state  by 
their  charters,  or  by  the  laws  applicable  to  towns  and  incorporated 
villages,  and  it  was  the  purpose  of  this  act  to  meet  the  necessity 
for  a  supply  of  water  in  communities  that  could  not  avail  them- 
selves of  general  laws.  It  has  never  been  regarded  by  the  courts  as 
a  part  of  the  corporate  duty  of  a  municipal  corporation  to  supply  its 
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citizens  with  light,  water,  fire  apparatus,  hospitals,  or  any  of  those 
conveniences  which  to  so  great  an  extent  improve  the  sanitary  con- 
dition of  the  commnnity  and  are  beneficial  to  the  inhabitants.  The 
state  delegates  snch  powers  as  priyileges.  It  does  not  impose  them 
«8  dntiea,  and»  while  highly  beneficial  to  the  commTinitieB,  th«j  are 
not  regarded  as  beneficial  to  the  municipality  in  its  corporate  char- 
acter, ^e  power  to  perform  acts  or  to  maintain  BtmctoreB  or  sys- 
t^8  for  the  supply  of  water  and  light  is  not  equivalent  to  a  duty 
to  perform,  and  no  obligation  rests  upon  the  municipality  in^this  re- 
gard to  do  the  thing  it  has  the  power  to  do,  and  hence  the  authoi^ 
ities  are  uniform  that  the  failure  to  maintain  waterworks  system  in 
mtinicipalities  in  such  a  condition  that  it  might  be  determined  as 
a  fact  that  a  fire  would  have  been  extinguished  if  the  water  supply 
had  been  sufficient  does  not  create  a  cause  of  action  against  the 
municipality  in  favor  of  the  a^rleved  party.  Wheeler  t.  Cincin- 
nati, 19  Ohio  St.  19;  Vanhom  t.  City  of  Des  Moines,  63  Iowa,  447, 
19  N.  W.  293;  Fisher  v.  City  of  Boston,  104  Mass.  94;  Taintor  t. 
City  of  Worcester,  123  Mass.  311;  Edgerly  v.  Concord,  62  N.  H.  8; 
Jewett  V,  New  Haven,  38  Conn.  368;  Torbush  v.  City  of  Norwich, 
38  Conn.  225;  Grant  v.  City  of  Erie,  69  Pa,  St  420.  While  I  am 
not  aware  that  the  precise  question  decided  by  the  authorities  cited 
has  been  determined  in  tlds  state,  it  has  been  decided  by  our  courts, 
in  cases  quite  analogous,  that  for  the  wrongdoing  of  the  agents  of 
departments  of  charities  and  conections  and  the  water  depart- 
ment the  municipality  is  not  liable.  Maimilian  v.  Mayor,  etc.,  62  N. 
y.  160;  Smith  v.  Ci^y  of  Rochester,  76  N.  Y.  506,  and  cases  cited. . 
The  cases  of  injuries  occurring  from  defective  highways  have  no  ap- 
plication to  the  question  under  discussion,  and  need  not  be  re- 
ferred ta 

1  am  unable  to  perceive  how  the  fire  district,  the  contracting  party 
with  the  defendant,  differed,  in  respect  to  procuring  a  supply  of 
water,  from  the  municipal  corporations  referred  to  in  the  cases  cited. 
It  had  no  duty  to  perform,  but,  under  the  act  of  the  board  of 
supervisors,  it  was  permitted  to  exercise  a  power.  But,  unless 
it  had  a  corporate  or  ofRcial  duty,  a  contractor  with  it  cannot  be 
brought  within  the  rule  applied  in  Bobinson  t.  Chamberlain  or  in 
little  T.  Banks,  supra.  And  I  think  it  cannot  be  successfully 
claimed  that  territorial  districts  created  by  the  lawmaking  power, 
but  not  hicorporated,  stftnd  in  any  different  relation  to  the  powers 
and  duties  which  they  are  authorized  and  permitted  to  exercise 
than  municipal  corporations,  and  when,  instead  of  supplying  itself 
with  water  by  a  system  owned  and  operated  by  the  d^ttict,  it  con- 
tracts with  a  corporation  to  perform  that  service,  not  only  is  there 
no  privity  of  contract  between  the  individual  taxpayer  and  the  con- 
tracting corporation,  but  there  is  no  official  duty  assumed  by  the  cor- 
poration. The  contracting  party  is  responsible  to  the  district  alone, 
and  peraons  who  claim  to  have  been  injured  because  the  agreed  sup- 
ply of  water  was  not  furnished  hare  no  cause  of  action  against  the 
company.  The  authorities  upon  this  question  in  other  states,  with 
a  ungle  exception,  sustain  this  proposition.  Davis  t.  Water  Works 
Co.,  54  Iowa,  59,  6  N.  W.  126;  Fowler  v.  Water  Works  Co.,  83  Oa. 
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219, 9  S.  E.  C73;  FoBter  v.  Water  Co.,  3  Lea,  42;  Ferris  v.  Water  Co, 
16  Nev.  44;  Nickerson  t.  Hydraulic  Co.,  4G  Coun.  24;  and  to  the 
same  effect  is  Atkinson  t.  Water  Works  Co.,  2  Exch.  DIt.  441.  I  do 
not  see  that  the  relation  of  the  individual  taxpayer  to  the  company 
that  agrees  to  supply  water  is  any  different  than  it  is  towards  the 
person  who  sells  the  Are  engine  or  the  hose  to  the  fire  district  The 
power  of  the  district  to  contract  in  aU  cases  is  the  same,  and  derived 
from  the  statute.  But  if,  from  the  bursting  of  a  defectlTe  hose  or 
the  breaking  down  of  a  defective  engine,  the  extinguishment  of  a 
Are  was  made  impossible,  the  owner  ot  the  destroiyed  property  would 
have  no  rl^t  of  action  against  the  vendor  of  those  appliances. 
Longmeid  t.  Holliday,  6  Eng.  Law  &  Eq.  562;  I>avidflon  t.  Nichols, 
93  Mass.  514;  Losee  v.  Clute,  51  N.  Y.  494;  Coughtry  v.  Woolen  Co., 
56  N.  Y.  127.  Privi^  of  contract  Is  an  essential  element  to  an 
action  founded  on  a  breach  of  contract,  and,  whether  the  action  for 
damages  resulting  from  the  breach  be  in  form  on  contract  or  for  a 
wrong,  it  can  only  be  maintained  by  a  party  to  the  contract  l^ere 
ifl)  in  my  opinion,  no  principle  or  authority  upon  which  this  action 
con  be  maintained,  and  tiie  judgment  must  be  reversed,  and  tiie  de- 
murrer sustained.  All  concur. 


(Supreme  Court,  General  T&em,  Second  Department    May  14.  1804) 

1  GoHTRACTS— C0N8TDESATIOH— Bond  to  Wife  pob  Suppobt. 

A  bond  given  hj  a  man  to  his  wlte  be  a  provision  tor  her,  or  as  a  gift. 
Is  not  mforceable  against  his  estate,  since  an  executory  contract,  sop- 
ported  by  a  merltorlona  consideration  only,  is  not  enforceable,  eitber  In 
law  IX  egolty.   pykman,  J.,  dlssentli^. 

t.  MORTOAOB8— F0RECLO8UBB  AGAINST  NONREBIDBNT— DBFICIBKCT. 

Wbere  the  summons  In  an  action  brouffht  In  Iowa  to  foreclose  a  mort- 
gage on  land  In  that  aiate  Is  served  personally  on  defendant  in  New  Torfc. 
the  court  does  not  acquire  Jurisdiction  oyer  defendant  personally,  and 
therefore  the  judgment  of  foreclosure  does  not  preclude  him  from  conteat- 
Ing  his  p^sonal  liability  for  a  deficiency. 
S.  C0BPOBAT10K8— Btock  DrviDBNDS— Incoub  of  Pbhtccpal. 

Dividoids  on  the  stock  of  a  corpwatlon  whose  only  pn^erty  consists  of 
land,  which  dividends  are  paid  tnm  tlie  proseeds  of  sales  of  the  land*  «* 
from  interest  on  deferred  payments  on  soles,  are  all  Income. 

Appeal  from  surn^te's  court,  Putnam  county. 


Judicial  settlement  of  the  accounts  of  Julia  L.  Buttn^dd,  bm  ex- 
ecutrix of  the  will  of  Frederick  P.  James,  deceased.  From  the  de- 
cree settling  the  accounts,  Charles  T>.  Chase  and  others  appeal. 
Modified. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

William  H.  Amonx,  for  appellants. 

Frai^  E.  Smith,  for  Henry  A.  James  and  others. 

Charles  S.  Clark,  for  guardian  ad  litem. 

William  W.  Goodrich  and  William  P.  Qninn,  for  ezecntriz. 
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BROWN,  P.  J.  Frederick  P.  James  died  Id  May,  1884,  leaving 
a  laert  will  and  testament  dated  February  26,  1878.  He  left  no  de- 
scendants, and  Mb  heirs  and  next  of  kin  were  brothers  and  sistenv 
and  descendants  of  brothers  and  sisters.  He  left  a  widow,  now 
Mrs.  Butterfield,  who  is  the  sde  executrix  of  the  wilL  The  will  ha» 
received  judicial  conBtmction  by  the  court  of  appeals  (Woodward  v. 
James,  115  N,  Y.  346,  22  N.  E.  150),  and  under  it  the  executrix  is  en- 
titled to  one-half  of  the  gross  income,  and  the  heirs  of  the  testator 
are  entitled  to  the  other  half,  subject  to  the  payment  therefrom  of 
all  expenses,  and  after  the  death  of  the  executrix  they  are  entitled 
to  the  principal  of  the  estate.  Knmeroua  questions  are  presented 
apon  this  appeal,  which  will  be  considered  in  thdr  order. 

1.  As  to  the  claim  made  by  Mrs.  James  against  the  estate,  and 
the  mortgages  up(m  the  lan^  In  Iowa.  On  October  10,  1879,  the 
testator  executed  and  delirered  to  his  wife  two  bonds  and  mort- 
gages,— one  to  secure  the  payment  of  f43,920,  and  the  other  the 
payment  of  $30,720, — each  payable  one  year  after  date,  with  interest 
at  7  per  cent  The  lands  covered  by  the  mortgages  were  situated  in 
I^xm  county,  Iowa.  In  November,  1882,  witii  the  consent  of  Mr. 
James,  suit  was  ccwnmenced  in.  the  district  court  of  Lyon  county 
to  foreclose  said  mor^ages,  and  process  was  persoxially  served  upon 
Mr.  James  at  his  residence  in  the  city  of  New  York.  In  May,  1883, 
upon  default  of  appearance  in  tiie  action,  judgment  of  foreclosure 
and  sale  was  entered;  and  in  1885,  after  the  death  of  Mr.  James,, 
the  real  estate  was  sold  under  the  judgment,  and  there  was  realized 
thereon,  over  and  above  taxes,  the  sum  of  $5,151,  which  was  applica- 
ble to  the  payment  of  the  debt.  The  decree  of  foreclosure  gave 
no  judgment  against  Mr.  James,  and  none  was  ever  recovered  against 
him.  The  daim  of  the  executrix  is  for  the  balance  secured  to  be 
paid  by  the  bonds,  amounting  to  f  127,120.10  for  principal  and  inter- 
est, and  has  been  allowed  by  the  surrogate,  and  the  decree  directs 
that  she  pay  tiiat  sum  to  herself  out  ^  the  personal  estate.  The 
surrogate  found  that,  at  the  time  of  the  execution  of  the  bonds  and 
mortgages,  Mr.  James  was  not  indebted  to  his  wife  in  any  sum  what- 
ever, and  that  the  bonds  and  mortgages  were  execnted  and  delivered 
**(L)  a  provision  for  his  wife,  in  addition  to  the  bequests  and  de- 
vises in  her  favor  contained  in  his  will;  (2)  as  a  gift."  As  gifts, 
the  bon^  are  not  enforceable  against  thie  estate.  They  amount  to 
nothing  more  tiuui  the  donor's  miked  promise  to  pay  in  the  futnre, 
and,  b^ng  without  consideration,  could  be  enforced  neither  against 
falm  nor  Ms  estate.  Harris  v.  Clark,  3  N.  Y.  93;  Holmes  v.  Boper, 
141  N.  Y.  64,  36  N.  E.  180;  Wilson  v.  Education  Society,  10  Barb. 
308;  Basket  v.  Hassell,  107  V.  S.  602,  2  Sup.  Gt  415;  Pom.  Eq.  Jnr. 
$  1148;  Anthony  v.  Harrison,  14  Hun,  198.  The  presumption  of  a 
consideration  arising  from  the  seal  is  overcome  by  the  findings 
quoted.  TbB  ^dlng  that  the  bonds  and  mortgages  were  given  as 
a  provision  for  Mrs.  James  in  addition  to  the  provisions  in  her 
behalf  made  in  the  will  can  have  no  meaning  other  than  that  they 
were  gifts.  The  testimony  to  which,  we  are  referred  as  supporting 
tlds  finding  permits  no  other  wmdusion;  but,  if  this  finding  gave 
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great6r  sapport  to  the  claim  of  the  executrix  than  the  fact  that  they 
were  gifts,  it  would  be  insnflScient  to  uphold  the  decree.  The  eqafta- 
ble  rule  which  supports  a  proTision  made  for  a  wife  or  child  upon  a 
meritorious  consideration  alone  is  not  applicaUe  to  an  ^ecutorr 
contract  The  case  of  Whitaker  v.  Whitaker,  52  N.  Y.  368,  is  con- 
elusive  upon  this  question.  The  facts  there  differed  in  no  respect 
from  those  in  this  case.  A  promissory  note  and  a  bond,  ahown  to 
hare  been  executed  and  delivered  without  consideration  other  than 
natural  love  and  affection,  are  of  the  same  legal  character  in  their 
relation  to  the  makers.  In  the  case  cited,  the  surrogate  and  the 
general  term  gave  judgment  upon  the  note  upon  the  ground  that 
the  husband's  obligation  to  provide  for  his  wife  after  his  decease 
was  a  sufficient  consideration  to  support  it;  but  the  court  of  ap- 
peals overruled  this  contention,  reversed  the  judgment,  and  dis^- 
lowed  the  claim.  This  case  is  In  harmony  with  ttie  current  of  au- 
thority In  this  country  and  in  England.  Story,  Eq.  Jur.  §  987; 
Pom.  Eq.  Jur.  §  1293;  Perry,  Trusts,  §§  107,  108;  2  Kent,  Comm. 
464.  The  cases  cited  in  behalf  of  the  executrix  are  mostly  ones 
of  executed  contracta  In  those  in  which  executoi^  contracts  have 
been  upheld,  the  courts  have  found, in  the  facts  a  consideration  other 
than  that  of  natural  love  and  affection.  Hunt  v.  Johnson,  44  K.  Y. 
27,  was  a  case  of  an  executed  transfer  of  land  by  a  husband  to  his 
wife.  Bnchlin  v.  Bucklln,  1  Abb.  Dec  242,  was  decided  on  the 
theory  tiiat  the  instrument  was  an  executed  contract.  Beard  v. 
Kutthall,  1  Vem.  427,  waa  of  the  same  character.  Van  Amborgb 
V.  Kramer,  16  Hun,  206,  involves  no  question  applicable  to  this 
action.  In  Isenhart  v.  Brown,  2  Edw.  Oh.  341,  three  bonds  made  by 
the  testator  without  valuable  consideration  were  held  to  be  valid 
claims  against  his  estate.  These  bonds  were  all  dated  in  May, 
1820,  and  the  testator  died  in  the  same  year,  leaving  a  will  dated 
1818.  The  doctrine  laid  down  in  that  case  cannot  be  supported 
under  later  authorities.  But  ilie  bonds  were  dated  and  matured 
b^ore  the  enactment  of  our  statute  which  makes  a  seal  presamp- 
tive  evidence  only  of  a  sufficient  consideration,  and  were  probab^ 
assumed  not  to  be  affected  by  it,  although  the  case  was  not  de- 
cided until  1834.  No  question  appears  to  have  been  raised  as  to 
the  right  to  inquire  into  the  consideration,  and  the  bonds  were  as- 
sumed to  be  good  without  discussion.  But,  without  further  refer- 
ence to  the  numerous  authorities  cited  by  counsel,  it  la  sufficient  to 
s^,  npon  the  point  under  consideration,  that  an  executory  agree- 
ment, suppwted  by  a  meritorious  ctmsideration  only,  cannot  now 
be  enforced  in  law  or  equity  in  this  state.  Wilbur  v.  Warren,  104 
N.  Y.  195,  10  N.  E.  263;  Baptlat  Church  v.  Cornell,  117  N.  Y.  601, 
23  N.  E.  177.  The  judgment  recovered  in  Iowa  affords  no  support 
to  the  plaintiff's  claim.  Its  effect  is  confined  within  the  limitation 
of  the  court  which  granted  it.  No  jurisdiction  was  acquired  over 
James  personally,  and,  under  the  service  made,  the  court  had  no 
power  to  render  judgment  in  personam.  Lutz  v.  Kelly,  47  Iowa, 
S07.  Mrs.  James  obtained  all  the  relief  In  the  foreclosure  suit  to 
which  she  was  entitled,  and  the  failure  of  Mr.  James  to  appear  and 
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answer  the  complaint  did  not  debar  him  from  thereafter  contesting 
his  personal  liability  for  any  deficiency  on  the  bonds.  Giving  full 
faith  and  credit,  therefore,  to  the  Iowa  judgment,  It  does  not  touch 
the  qaestlon  presented  here,  and  does  not  bar  the  defense  now  made. 
We  are  of  the  opinion,  therefore,  that  the  plaintlfPs  daim  was  not 
established,  and  must  be  disallowed. 

But,  wliile  the  judgment  of  foreclosure  has  no  effect  upon  James* 
personal  liability  upon  the  bonds,  it  is  condusive  as  to  the  owner- 
ship of  the  mortgage  and  the  right  of  Mrs.  James  to  have  the  lands 
described  therein  sold,  and  the  proceeds  applied  to  the  payment  of 
the  amonnt  secured  to  her.  Having  been  rendered  by  a  court  hav* 
ing  jurisdiction  of  the  subject-matter  of  the  suit,  upon  due  and  legal 
notice  to  Mr.  James,  It  binds  the  property  and  all  persona  who  de- 
rive any  interest  therein  through  him.  Dnrant  t.  Abendroth,  97  K. 
Y.  140.  It  cannot  be  attacked  collaterally,  and  must  be  deemed 
valid  until  vacated  or  set  aside  in  some  direct  proceeding  brought 
for  that  purpose.  It  precludes,  therefore,  any  inquiry  into  the  ques- 
tion discussed  by  some  of  the  contestants  as  to  the  right  of  the  ex- 
ecutrix to  sell  the  land,  or  as  to  whether  she  held  the  mortgage  in 
trust  for  the  firm  of  F.  P.  James  &  Co,  The  contestants  acquire 
their  r^ht  in  the  land  sole^  tmrough  the  will  of  James,  and  th^ 
are  not  privy  to  any  rights  of  the  firm  or  to  Mr.  Taylor,  the  other 
partner.  After  the  rendition  of  that  judgment,  Mr.  James  could  not 
have  litigated  the  question  whether  the  mortgage  was  not  held  in 
trust  for  him,  and  tiie  contestants  are  likewise  debarred  from  rais- 
ing it  Counsel  for  Charles  D.  Chase  has  a^ued  at  some  length  that, 
as  Mrs.  James  is  trustee  of  all  the  property  under  her  husband's  will, 
it  was  a  violation  of  her  duty  to  sell  the  land  under  the  foreclosure 
judgment;  but  I  do  not  see  how  she  could  avoid  so  doing  without 
aMndonin^  all  rights  under  that  jndgment  As  already  stated,  It 
was  not  a  judgment  in  personam.  Ito  operation  was  confined  to  the 
land;  and  in  absence  of  proof  showing  misconduct  in  the  sale,  or 
that  the  property  sold  lai^ely  below  its  value,  or  was  purchased  for 
her  benefit  at  an  inadequate  price,  I  think  tiiere  was  no  violation  of 
her  duty  to  the  estate  in  enforcing  the  decree. 

2.  As  to  the  distribnti<m  between  principal  and  income  of  money 
received  by  the  executrix  upon  certain  stocks.  A  part  of  the  assets 
of  the  estate  consisted  of  stock  in  three  construction  companies, 
viz.  the  Hastings  &  Dakota  Bailway  Company,  the  Mizviesota  Cen- 
tral Bailway  Company,  and  the  Minnesota  Railway  Construction 
Company.  The  two  first  named,  prior  to  Mr.  James*  death,  built  and 
Bold  railways,  and  received  in  payment  land  grants.  Hie  Minnesota 
Railway  Constraction  Company  built  and  sold  a  railway,  and  received 
in  part  payment  a  certificate  of  indebtedness  secured  by  a  mortgage 
on  land.  In  reference  to  the  last-named  company  the  surrogate 
found  that  since  the  death  of  Mr.  James  it  had  no  other  property 
except  such  certificate  of  Indebtedness  and  mortgage,  and  that  the 
mort^ged  land  had  been  sold  from  time  to  time,  and  the  said  com- 
pany had  released  its  mortgages  and  received  sums  of  money,  partly 
from  sales  of  land,  and  partly  from  interest  on  deferred  payments  on 
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sales;  that  it  had  no  other  business,  and  all  the  dindends  paid  to 
stockholders  since  the  death  of  Mr.  James  had  been  derived  from 
these  sales,  and  from  interest  on  deferred  payments  on  contracts 
of  sale.  In  reference  to  the  two  first-named  companies,  he 
found  that  they  had  no  other  property  except  the  lands  received 
under  said  grants,  and  no  other  bu^ess  or  source  oi  income  except 
the  sale  of  such  lands,  and  that  since  May,  1884,  all  the  dividends 
paid  to  their  stockholders  had  been  derived  from  the  sale  of  such 
lands,  and  from  interest  received  on  deferred  contracts,  or  on  pur- 
chase-money mortgages  accepted  in  payment  for  the  siale  of  such 
landa  He  further  found  that  the  capital  of  all  said  companies,  at 
the  death  of  Mr.  James,  consisted  of  said  lands  and  certificates  of 
indebtedness,  and  that,  after  his  death,  neither  of  them  acquired  any 
other  property  or  assets.  After  the  death  of  Mr.  James,  dividends 
were  paid  upon  those  stocks,  aggregating  f82,604.  The  ^ecutrix 
received  961,824,  and  the  receiver  of  F.  P.  James  &  Go.  f20,680.  The 
surrogate  found  that  $66,090.06  was  derived  from  the  sale  of  land, 
and  the  balance  from  interest  on  deferred  payments  oU  contracts  of 
sale;  and  he  apportioned  that  derived  from  sales  of  land  to  capital, 
and  that  derived  from  Interest  on  qf)ntract8  to  income.  Botii  par- 
ties have  appealed  from  this  part  of  the  decree.  The  executrix 
claims  that  the  dividends  on  all  of  the  stocks  named  must  be  treated 
as  income,  and  the  contestants  that  that  part  paid  to  the  receiver 
must  be  treated  as  principal.  I  think  the  claim  of  the  testatrix 
must  be  sastained.  The  general  rule  applicable  to  dividends  de- 
clared upon  corporate  stocks  may  be  conceded  to  be  as  claimed  by 
the  contestants,  viz:  that,  as  between  a  life  tenant  and  remainder- 
man, all  dividends  paid  from  property  in  which  the  capital  of  a  cor- 
poration is  invested,  or  the  proceeds  thereof,  belong  and  go  to  the 
remainder-man,  while  all  dividends  from  current  or  accumulated 
earnings  go  to  the  life  tenant  That  rule  is  applicable  to  corpora- 
tions which  employ  their  capital  In  business  enterprises,  and  earn 
an  income  from  such  employment;  bnt  it  is  not  necessarily  apfdica- 
ble  to  the  dividends  of  such  a  corporation  as  those  under  oonsidera- 
tion.  The  fact  that  the  dividend  is  paid  from  capital  is  not  con- 
clusive as  to  the  right  of  the  life  tenant  to  receive  it.  Mining  and 
coal  companies  and  all  corporations  whose  capital  is  invested  in 
property  which  is  quarried  and  sold  in  the  market  pay  their  divi- 
dends l^m.proceeds  of  their  capital  When  their  mines  and  quar- 
ries are  exhausted,  their  capital  is  gone,  and  dividends  cease.  Bnt 
it  would  hardly  be  claimed  that  the  annual  dividends  declared  hy 
such  companies  did  not  fall  within  the  general  designation  of  earn* 
lugs.  The  corporations  under  consideration  were  not  engaged  in 
any  **bu8iness,"  as  that  teem  is  ordinarily  understood.  Their  capi- 
tal was  in  lands,  and  they  had  no  source  of  income  other  than  sales 
of  land.  Dividends  wero  declared  out  of  the  capital,  and  could  not 
be  derived  from  any  other  source.  They  divided,  not  only  earnings 
from  increase  in  value  of  lands,  but  capital  In  the  proceeds  of  the 
sale  of  land  itself.  This  was  understood  and  contemplated 
stockholders  in  the  corporation.    Under  the  rule  applied  by  the  sur- 
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rogate,  if  all  Bales  were  for  caBh,  there  would  be  no  income  to  the 
esbite  until  dividends  were  reinvested,  but,  if  sales  were  on  credit, 
iacome  would  be  derived  from  interest  on  deferred  payments.  There 
is,  in  my  judgment,  a  clear  distinction  between  dividends  paid  by  a 
corporation  of  the  character  of  those  named,  and  dividends  on  the 
stock  of  a  corporation  which  employs  its  capital  in  ordinary  business. 
Beed  v.  Head,  6  Allen,  174,  supports  this  view.  The  corporations 
there  under  consideration  were  land  companies.  The  bequest  was 
of  the  income  and  dividends  on  the  stock.  It  was  decided  that  this 
meant  dividends  from  sales  of  property  constituting  its  capital 
stock.  In  tbat  case,  as  the  corporations  could  make  dividends  from 
no  other  source,  the  intent  of  the  testator  was  i^in;  and,  if  the 
bequest  was  speciflcally  of  the  Income  or  dividends  on  the  stock  in 
question,  there  would  be  no  donbt  that  the  testator  intended  such 
dividends  as  should,  in  the  ordinary  course  of  events,  be  declared 
and  paid  upon  the  stock.  The  same  result,  I  think,  follows  from 
the  bequest  as  actually  made.  We  must  construe  it  In  accordance 
with  the  intent  of  the  testator.  He  gave  to  his  wife  one-half  of  the 
income  of  all  his  property,  of  every  kind,  of  which  he  should  die 
possessed.  These  stocks  formed  a  material  part  of  his  estate.  By 
the  word  "income"  he  clearly  intended  to  include  the  dividends  np<m 
them,  as  th^  would  constitute  the  obIj  income  to  be  derived  from 
them.  He  knew  there  would  be  no  earnings  except  from  sales  of 
land,  and  hence  that  the  dividends  would  be  paid  from  Ihe  property 
in  which  the  capital  was  invested.  He  could  not  have  Intended 
that  income  should  be  limited  to  interest  on  contracts  of  sale,  as 
there  might  not  be  any  such  contracts,  nor  to  interest  on  dividends 
after  they  should  be  received  by  the  testatrix  and  reinvested,  for  he 
gave  her  the  income  on  property  which  he  possessed  at  his  death, 
and  not  on  that  into  which  it  should  be  converted  after  his  death. 
In  my  opinion,  he  intended  his  widow  to  have  such  dividends  on  the 
8toc1u9  in  question  as  the  corporationB,  from  the  nature  of  tiieir 
business  and  property,  wonld  ordinarily  make.  The  fact  that  the 
life  tenant  might  possibly  thus  acquire  the  whole  capital  stock  is 
incidental  to  the  character  of  the  corporation,  and  the  manner  in 
which  the  capital  was  invested ;  but  it  is  an  event  not  likely  to  oc- 
cur. It  was  referred  to  in  Beed  v.  Head,  supra,  and  not  regarded  of 
much  force,  and  is  considered  of  little  importance  in  the  de- 
cision of  this  case.  None  of  the  cases  cited  by  the  contestants  re- 
lating to  dividends  on  corporate  stocks  conflict  with  the  rule  here 
applied.  They  all  relate  to  banking  or  business  corporations,  and 
are  in  that  respect  distinguished  from  the  ease  under  consideration. 
For  these  reasons,  we  are  of  the  opinion  that  all  the  dividends  on 
the  construction  company  stock  paid  to  the  testatrix  are  income, 
and  must  be  so  treated.  'Hie  testatrix  wonld  not  necessarily  be 
entitled,  however,  to  the  full  amount  of  dividends  paid  to  the  re- 
ceiver ot  F.  P.  James  &  Go.  That  partnership  was  composed  of  Mr. 
James  and  Horace  Taylor.  Both  parties  died  withbi  a  few  days 
of  each  other,  Taylw  dying  flrst  A  receiver  was  appointed,  who 
administered  upon  the  Arm  jsroperty,  paid  the  debts,  and  transferred 
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the  sarpliu  to  Mrs.  Jamet,  who  thereafter  settled  with  the  execu- 
trix of  Mr.  Taylor.  The  question  may  be  considered,  therefore,  as 
if  Mrs.  James  was  alone  interested  in  the  firm  property.  The  re- 
ceiver took  possession  of  securities  actually  worth  t653,724.4L  The 
firm  indebtedness  was  9345,446.49.  There  was  paid  to  him  as  divi- 
dends on  the  stocks  of  the  constniction  company  $20,680,  and  he  re- 
ceived from  other  sources  income  amounting  to  $17,608.  This  lat- 
ter sum,  together  with  $4,294.32  of  the  first-named  amount,  which 
the  surrogate  held  to  be  Income,  less  such  sum  as  was  paid  to  Tay- 
lor's estate,  has  been  credited  to  the  testatrix.  The  right  of  Mrs. 
James  as  life  tenant  was  to  receive  the  income  on  her  husband's 
share  of  the  firm  assets.  This  was  the  surplus  after  payment  of  the 
debts.  The  income  paid  to  the  receiver  should  have  first  been  ap- 
plied to  pay  interest  on  the  firm  debts.  The  balance  would  have 
been  applicable  to  be  disposed  of  under  the  will  of  Mr.  James.  1 
assume  the  firm  debts  drew  interest,  and  that  it  was  paid  by  the  re- 
ceiver.  By  giving  to  Mrs.  James  the  wh<de  income  derived  from  the 
firm  assets,  the  interest  on  the  firm  debts  was  paid  out  of  the  princi- 
pal The  income.  Including  the  dividends  on  the  stock  in  the  con- 
struction companies,  which  was  paid  to  the  receiver,  should  be  re- 
distributed, applying  it  first  to  the  payment  of  interest  on  the  firm 
indebtedness,  and  the  balance  to  the  testatrix.  If  the  amount  of 
interest  paid  on  the  firm  indebtedness  is  not  proven,  then  it  must  be 
divided  into  two  parts,  bearing  the  same  proportion  to  each  other  as 
the  firm  debt  bore  to  tiie  actual  value  of  the  securities  rectived  by 
the  receiver,  and  that  part  representing  the  debts  of  the  firm  credited 
to  the  capital  of  the  estate,  and  the  balance  to  income. 

3.  As  to  the  payment  of  $2,600  to  Mrs.  James  upon  the  day 
of  her  husband's  death.  This  amount  must  be  charged  to  her  per- 
sonally. The  surrogate's  finding  that  the  checks  for  this  sum  were 
delivered  to  her  by  her  husband's  authority  is  not  sustained  by  any 
evidence  in  the  case.  The  only  testimony  on  the  subject  of  this  pay- 
ment is  that  of  McDonald,  the  bookkeeper  of  the  firm.  It  fails  to 
show  any  authority  emanating  from  Mr.  James  to  pay  the  money  to 
Ms  vrife,  nor  is  it  i^own  that  it  was  applied  by  her  for  the  benefit  of 
her  husband  or  his  estate.  At  the  time  ot  its  receipt,  Mr.  James 
was  dying,  and,  in  the  absence  of  any  evidence  explaining  why  it  was 
paid,  or  the  purpose  for  which  it  was  received  and  used,  it  must  be 
treated  as  a  part  of  the  estate,  and  charged  to  the  testatrix. 

4.  As  to  the  settlement  with  Taylor's  estate  and  the  assignee  of 
the  interest  I  have  examined  fully  the  evidence  relating  to  the  set- 
tlement of  the  Taylor  interest  in  the  firm,  and  am  of  the  opinion 
that  the  surrogate's  conclusions  as  to  that  transaction  must  be  sus- 
tained. There  appears  to  be  a  small  balance  due  the  estate,  which 
is  treated  in  the  decree  as  an  asset  It  is  not  chargeable  person- 
ally to  the  executrix,  unless  she  was  guilty  of  some  bad  faith  or 
neglect  in  the  matter.  None  is  found  by  the  surrogate,  and  his 
finding  has  support  in  the  evidence. 

5.  As  to  the  mortgages  on  the  Rockingham  apartment  house. 
The  tratatriz  was  not  bound  to  pay  these  mortgages  oat  of  the  pe^ 
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BontU  estate.  The  conteatants,  as  devisees  of  the  real  estate,  must 
pay  the  principal  of  the  mortgages,  whUe  their  half  of  the  income  of 
tlie  estate  is  primarily  chai^eable  uuder  The  will  with  the  interest. 
In  this  situation  I  fail  to  see  any  ground  for  complaint  against  the 
action  of  the  testatrix. 

6.  As  to  the  allowance  of  costs  to  the  special  guardian.  The  sur- 
rogate had  power  to  make  this  aUbwance.  Code  dr.  Proc.  g  2561. 
But  the  compensation  awarded  to  .the  guardian,  Harlan  J.  Wood- 
ward, should  be  limited  to  the  services  rendered  prior  to  October, 
1889, — the  date  of  the  decision  of  the  court  of  appeals  in  the  action 
of  Woodward  v.  James.  It  was  there  determined  that  Woodward 
had  no  interest  in  the  personal  estate,  and  after  that  ruling  I  do  not 
see  that  it  was  essential  that  he  should  have  been  represented  in 
this  proceeding. 

Other  questions  hare  been  argued,  but  none  of  them  require  notice. 
The  decree  of  the  sonogate  must  be  modified  in  accordance  with 
this  opinion,  and,  as  modified,  affirmed,  with  costs  to  all  parties,  to 
be  paid  out  of  the  estate;  the  order  to  be  settled  by  the  presiding 
justice  upon  notice. 

PRATT,  J.,  concurs. 

DYKM AN,  J.  X  concur  in  the  foregoing  opinion,  except  in  relation 
to  the  two  bonds  and  mortgages  given  by  Mr.  James  to  his  wife,  and 
the  92,500  check  received  by  Mrs.  Butterfield  on  the  day  of  the  death 
of  Mr.  James.  Upon  those  subjects  I  have  written  for  affirmance  of 
the  surrogate's  decree. 

DYKMAX,  J.  (dissenting).  I  concur  in  the  opinion  of  the  CHIEF 
JUSTICE  in  this  case,  except  in  two  respects, — the  bonds  and  mort- 
gages upon  the  lands  in  Iowa  and  Texas,  and  the  check  for  f 2,600. 
delivered  to  the  executrix  on  the  di^  of  the  death  of  her  testator. 
My  conclusion  is  that  the  bond  and  mortgage  were  intended  as  a  pro- 
vision for  the  wife  of  the  mortgagor,  and  that,  as  there  has  been  a 
valid  judgment  for  the  forecl<wnre  oi  the  mortgage,  and  there  are  no 
intervening  rights  of  creditors,  the  transaction  is  valid.  A  mortgage 
is  a  conditional  transfer  of  real  property,  and  has  been  sustained  a^ 
a  provision  for  the  support  of  a  child.  Bucklin  v.  Bucklin.  *40 
N.  T.  145.  Why  not  for  a  wife?  The  relation  of  husband  and  wife 
is  sufficient  to  sustain  the  instrument  4  Kent,  Comm.  465.  Con- 
veyances to  a  wife  are  always  upheld  when  not  prejudicial  to  credit- 
ors. 2  Kent,  Comm.  132.  A  conveyance  of  real  property  by  a  hus- 
band to  his  wife,  intended  as  a  gift,  may  be  sustained  in  equity. 
Hunt  T.  Johnson.  44  N.  Y.  27.  There  is  nothing  in  reason  or  natural 
justice  prohibitive  of  this  transaction.  Here  we  have  a  man  of 
large  wealth,  whose  duty  it  was  to  make  ample  provision  for  the 
support  and  comfort  of  his  wife  both  during  his  life  and  after  his 
death,  and  any  application  of  his  property  to  that  purpose  must  re- 
ceive the  approbation  of  the  courts,  and  has  ever  done  so.  The  cases 
of  Harris'T.  Clark,  3  IS.  T.  94,  and  Phelps  v.  Pond,  23  N.  Y.  78,  are  noc' 
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anthoritieB  adverse  to  this  claim.  In  the  first  case  the  decisicm  vras 
made  with  reluctance,  in  obedience  to  authority,  and  in  the  second 
case  the  gift  would  have  been  sustained  if  a  wife  had  been  the  bene- 
ficiary of  the  promise.  These  two  bonds  and  mortgages  were  instru- 
ments  of  a  much  more  solemn  character  than  bills  of  exchange  or 
promissory  notes.  The  land  was  the  primary  fund  for  the  payment 
of  the  moD«y,  as  between  the  parties  to  the  instruments,  and  thei« 
has  been  a  Judgment  for  the  enforcement  of  the  mortgage.  To  hold 
that  this  rich  man,  who  had  no  children,  and  no  creditors,  could  not 
give  his  wif^  a  bond  and  mortgage  which  she  could  enforce,  Is  equiva- 
lent to  a  decision  that  he  could  not  do  what  he  would  with  his  own 
property.  I  cannot  bring  my  mind  to  such  a  conclusion,  and  I  find 
no  authority  which  obliges  me  to  concur  in  such  a  result 

In  relation  to  the  $2,500  received  by  Mrs.  Butterfldd  from  the 
clerk  of  Mr,  James,  I  can  perceive  no  more  reason  for  charing  her 
with  that  sum.  She  was  the  wife  of  Mr.  James,  and  was  the  head 
of  his  household.  As  he  was  unable  to  attend  to  business,  we  must 
assume  that  his  wife  made  the  purchases  for  the  house,  and  paid  the 
billet.  It  was  a  time  when  unexpected  expenses  might  become  nec- 
essary, and  it  was  uncertain  when  or  how  more  money  could  be  ob- 
tained. There  would  be  equal  propriety  in  charging  the  wife  person- 
ally with  money  received  by  her  during  the  week  or  month  previous 
for  household  expenses.  I  am  therefore  in  favor  of  afflrming  the 
decree  of  the  surrogate  upon  these  two  subjects. 


(Supreme  Oonrt,  Oeneral  Tma,  Third  Department   Uay  8, 1804.) 

ApFSU— HABiaBSS  EbROR— MODtFTINO  JUDQHKHT. 

In  an  action  In  a  Justice's  court  by  an  assignee  a  vca^Ict  was  rendered 
Id  favor  of  the  assignor,  and  Judgment  was  entered  thereon.  The  recwd 
showed  the  assignee  as  plaintiff,  and  th^e  was  no  change  of  parties. 
Bdd.  that  an  order  of  the  county  court,  on  appeal  taken  1^  plaintiff,  modi- 
fying the  Judgment  so  as  to  read  In  favw  of  plalntUt  Instead  of  the 
signor,  did  not  prejudice  defoidant,  as  plaintiff  was  entitled  to  siidi  nM>dl- 
flf-atlou  on  appeal. 

Appeal  frcnn  Rensselaer  county  court 

Action  by  Edward  J.  McAleer  against  Willis  H.  Warren  and  Wil- 
liam H.  Buckley  to  recover  oh  a  claim  in  favor  of  ^Thomas  Godson  ft 

8on  against  defendants,  and  assigned  to  plaintiff.  The  case  was 
tried  before  a  justice  and  a  jury.  The  jury  found  a  verdict  as  fol- 
lows: '^e  find  in  favor  of  Godson  ft  Son,  for  their  damages,  and 
against  the  defendants,  for  $30."  On  appeal  by  plaintifr  to  the 
county  court  the  judgment  entered  on  such  verdict  was  amended  so 
as  to  read  in  favor  of  plaintiff,  instead  of  Ck>d8on  ft  Son,  and  d^end* 
ants  appeid.  AfBrmed.   


Argued  before  MATHAM,  F.  J.,  and  PUTNAM  and  HBBBKJK, 
JJ. 
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Emmet  N.  Akin,  for  appellants. 
James  G.  Patton,  for  respondent. 

PUTNAM,  J.  It  seems  to  have  been  assumed  by  both  parties 
that  the  judgment  rendered  in  this  action  In  the  justice's  court  was 
not  one  in  favor  of  plaintiff,  but  was  in  favor  of  Godson  &  Bon,  his 
assignors.  In  this  assumption,  we  think,  the  {mrties  were  mistaken. 
The  trial  before  the  justice  was  in  an  action  in  which  Edward  J. 
McAleer  was  plaintiff,  and  Willis  H.  Warren  and  William  H.  Buck- 
ley were  defendants.  The  record  starts  with  the  title  of  the  cause, 
and  gives  a  history  of  the  proceedings,  and  a  statment  of  the 
testimony  given  on  the  trial,  and  states  that  the  jury  rendered  a 
Terdict  in  favor  of  Godson  &  Son,  instead  of  {daintifl,  and  then 
follows  the  judgment  for  f30  damages  and  15.25  costs, — in  all,  $35.26. 
No  change  of  partis  was  made  by  the  justice.  The  record  dis- 
closes no  change  of  the  title  of  the  action.  The  suit  on  trial,  and 
tried,  was  one  in  which  Edward  J.  McAleer  was  plaintiff.  At  the 
end  of  the  trial,  judgment  was  entered  as  above.  Such  judgment 
must  be  deemed  to  have  been  one  in  favor  of  plaintiff,  and  against 
defendants.  It  is  difficult  to  see  how  It  could  be  regarded  as  a 
judgment  In  favor  of  Godson  &  Son,  who  are  not  parties  to  the  ac- 
tion, had  never  appeared  therein,  and  were  not  before  the  court  Of 
course,  the  plaintiff,  on  the  trial,  on  ihe  reception  of  the  verdict, 
should  have  requested  the  jufetice  to  direct  the  jury  to  correct  the 
evident  mistake  they  made  in  their  verdict,  in  rendering  it  in  favor 
of  plaintifTs  assignors,  instead  of  plaintiff.  But,  failing  to  do  so, 
the  verdict  remained  In  favor  of  Godson  &  Son,  and  the  judgment 
in  favor  of  plaintiff. 

The  defendants,  probably,  could  have  successfully  appealed  from 
the  judgment  on  the  ground  that  it  was  unsupported  by  any  verdict 
But  they  have  not  taken  an  appeal  from  the  judgment  rendered  by 
the  justice,  and,  such  being  the  case,  it  should  be  allowed  to  stand. 
It  appears,  therefore,  that  it  was  not  necessary  for  the  plaintiff  to 
take  an  appeal.  The  judgment  rendered  was  one  in  his  favor.  Kor 
was  it  necessary  for  the  county  court  to  modify  the  judgment  But 
it  was  modified,  without  costs;  and  as  it  assumes  to  diange  the  judg- 
ment from  one  in  favor  of  Godson  &  Son  to  one  in  favor  of  plain- 
tUf,  although  the  judgment  was  in  fact  rendered  the  justice  in 
favor  of  plfdntifl,  defendants  were  not  injured  In  any  manner  by  the 
order  of  the  county  court.  Under  the  peculiar  circumstances  <rf  the 
case, — the  defendants  not  being  injured  by  an  order  which  does 
not  in  any  way  change  the  situation  of  the  parties, — we  think  that 
a  proper  disposition  of  the  case  is  to  affirm  the  order  or  judgment 
of  the  county  court',  without  costs.  All  concur. 
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PEOPLB  T.  FRSDEBIOK. 


(Sajweme  Ootirt,  General  Teem,  Third  Department   iSxy  8,  ISM.) 

Vaxlvsm  to  Support  Wifb— Csiminai,  Prosbcdtiok. 

On  a  prosecution  for  being  a  disorderly  pawn.  In  that  defendant  failed 
to  support  his  wife,  It  Is  a  question  for  the  trial  ma^strate  whether  an 
offer  by  defendant  to  support  bis  wife  at  bis  father's  bouse  was  made  in 
good  faith,  where  she  made  tbrpe  tmrncceBsfal  attempts  to  gain  admit- 
tance to  such  house. 

Appeal  from  court  of  sessions,  Fulton  county. 

Philip  W.  Frederick  wa«  convicted  of  being  a  dlsorderiy  person, 
under  Code  Gr.  Froc.  §  899,  for  failure  to  support  his  wife,  and  he 
appeals.  Affirmed. 

For  former  report,  see  21 N.  Y.  Supp.  26. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEKRICE  JJ. 

Frank  L.  Anderson  (H.  Peck,  of  counsel),  for  appellant 
H.  D.  Wright,  Bist  Atty.,  for  respondent 

PUTNAM,  J.  Defendant  was  convicted  before  a  magistrate  as  a 
disorderly  person,  under  the  provisions  of  section  899  of  the  Code  of 
Criminal  Procedure,  and  the  judgment  of  conviction  was  affirmed 
by  the  court  of  sessions  of  Fulton  counly.  The  complainant  and 
defendant  were  married  on  January  1, 1891,  and  it  was  alleged  that 
defendant  had  abandoned  his  wife,  and  failed  to  support  her,  since 
kpril  1,  1892.  There  was  testimony  before  the  magistrate  tending 
to  establish  the  truth  of  the  charge  made.  Bat  the  defendant,  on  the 
trial,  proved  that  on  several  oocasions  he  had  offered  to  provide  tiie 
complainant  with  a  home  and  support  at  his  father's  house,  and  that 
she  had  declined  to  accept  such  offer;  and  defendant  testified  that 
he  was  unable  to  furnish  her  with  support  at  any  other  place.  The 
appellant  insists  that  the  offer  and  complainant's  refusal  to  accept 
it  was  an  answer  to  the  chaise  made  against  him,  and  that  the 
magistrate  erred,  therefore,  in  rendering  a  judgment  of  conviction, 
within  the  cases  of  Lutes  v.  Shelley,  40  Hun,  197;  People  v.  Pettit 
74  N.  T.  320.  In  the  cases  cited  the  offers  of  the  husband  were  held 
to  have  been  made  in  good  faith,  and  tendered  a  suitable  home  for 
the  wife;  and  hence,  if  she  failed  to  accept  the  support  so  provided 
by  the  husband,  he  could  not  be  deemed  a  disorderly  person.  The 
rule  laid  down  in  those  cases  must  govern  this  if  the  evidence  was 
such  that  the  magistrate  could  have  found  that  defendant's  offers 
were  made  in  good  faith,  and  not  with  a  fraudulent  intent  to  evade 
the  provisions  of  the  statute.  It  was  shown  on  the  trial  that  the 
defendant  had  offered  to  provide  a  home  and  support  for  the  com- 
plainant at  his  father's  house.  That  she  went  tliere  on  December 
29, 1891,  and  saw  defendant,  his  fiither,  and  sisters.  She  told  the 
defendant  that  she  had  come  to  see  the  fooaa  prepared  for  her. 
He  answered  he  was  sick,  and  coidd  not  show  them  that  day,  and 
closed  the  door,  leaving  her  on  the  outside.  On  January  4,  1892, 
she  again  went  there,  and  was  told  by  appellant's  mother  that  she 
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wanted  her  to  get  out  of  there,  and  the  door  was  closed  in  her  face. 
Afterwards  complainant  again  went  to  the  house  of  appellant's 
father,  and  said  to  defendant's  mother,  who  came  to  the  door: 
''Philip  told  me  hi^  was  where  I  was  to  get  my  support,  and  I  have 
now  come  to  accept  his  ofFer.**  She  was  unable  to  obtain  access 
to  the  house,  and  was  told  to  go  home.  The  witness  Palmateer  also 
teatdfled  to  the  statement  of  defendant  that,  ''as  drcnmBtancea  stood 
now,  his  hair  would  be  grayer  than  it  is  now  before  he  would  support 
or  lire  with  his  wife."  Whether  complainant,  after  trying  three 
times  unsuccessfully  to  obtain  admission  to  the  house  of  defendant's 
father,  should  hare  made  another  attempt,  was,  we  think,  under  the 
eridence,  a  question  for  the  magistrate.  He  could  very  well  And, 
under  the  circumstances  of  the  case,  that  defendant's  offer  was 
insincere,  and  made  witti  int^t  to  evade  the  provisions  of  the  stat- 
ute. We  think  this  case  is  similar  to  that  of  Feoide  v.  Harris  (Sup.) 
14  Y.  Snpp.  830,  and,  as  held  In  that  case,  it  was  a  question  for 
the  magistrate  to  determine  whether  the  offers  of  the  appellant 
were  made  in  good  faith,  and  with  intention  to  carry  out  the  offer; 
"and  that,  under  the  circumstances,  a  conviction  l)a8ed  on  the  belief 
that  it  was  not  would  not  be  interfered  with."  "We  have  examined 
the  various  exceptions  taken  on  the  trial,  and  the  rulings  of  the 
magistrate,  and  are  of  opinion  none  of  them  require  a  reveraal  of  the 
jn^ment  It  ft^ows  that  the  judgment  shonld  be  alBrmed.  All 
concur. 


(8  H18C.  Bep.  98.) 

MITOHHLIi  T.  DIOK. 
(Superior  Court  of  New  York  Olty,  Special  Term.  AprO,  18M.) 

1.  SSOUSITT  rOR  CkMTS— Ex  PARTE  OrDBB  WITHOUT  NOTIOB. 

An  ex  parte  order  without  notice  mar  be  granted  regnlrlnc  a  nomwddent 
plaintiff  to  file  eecnrlty  for  costs. 
%  8aub— Sttfficienot  op  Hoviko  Affidavit. 

An  affidarlt  wtaicfa  stated  that  defendant's  attorney  was  Informed 
<»ie  H.,  a  personal  friend  of  plaintiff  that  plaintiff  Is  a  nonresident,  but 
that  H.  refoaes  to  make  an  affldarll^  makes  out  a  prima  fade  case  the 
ttonresidence  of  plaintiff. 

Action  by  Oharles  Mitchell  against  William  B.  Dick.  Plaintiff 
moves  to  vacate  an  ez  parte  order  requiring  him  to  file  secorlty  for 
costs.  Denied. 

Louis  J.  Grants  for  motion. 
Beginald  H.  Arnold^  opposed. 

OZLDEBSLEEVE,  J.  This  la  a  motion  to  vacate  an  order, 
granted  ez  parte,  requiring  plaintiff  to  file  secnrily  for  costa  The 
order  was  granted  upon  an  affidavit  of  defendant's  attorney  that 
the  plaintiff,  at  the  commencement  of  the  action,  was,  and  still  is, 
a  nonresident  of  this  state.  The  plaintiffs  counsel  contends  (1) 
that  it  was  improper  for  the  court  to  grant  the  order  ex  parte; 
and  (2)  that  the  affidavit  upon  which  it  was  granted  is  insufficient 
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With  the  first  contention,  I  cannot  agree.  While  it  has  been 
that  an  order,  made  without  notice,  to  compel  a  plaintiff  suing  as 
an  ezecntor  to  give  secnrity  for  costs,  under  section  3271  of  the 
Code,  is  irregular  (see  Swift  t.  Wheeler,  46  Hnn,  581),  I  am  not 
aware  of  any  authority  which  applies  the  same  doctrine  to  an  order, 
granted  ex  parte,  requiring  a  nonresident  plaintiff  to  file  security 
for  costs.  It  is  true  that  ^e  supreme  court,  in  the  case  of  Church- 
man V.  Merritt,  2  N.  Y.  Supp.  843,  rather  inclines  to  the  helief  that  it 
would  be  the  better  practice  to  give  notice;  bat  the  opinion  in  that 
case  particularly  states  that,  ''as  the  law  \a  enacted,  an  absolute 
order  in  the  first  instance  is  not  unauthorized."  It  is  the  generally 
accepted  doctrine  that  an  order  requiring  security  for  costs  in  an 
action  where  the  plaintiff  was,  at  the  time  of  the  commenconent 
thereof,  a  nonresident  of  this  state,  may  be  granted  by  the  court, 
on  an  ex  parte  application  of  the  defendant,  upon  due  proof  being 
given  of  the  necessary  facts  entitling  the  defendant  to  the  same.  In 
such  a  case  the  plaintiff  is  not  entitled  to  notice.  See  Wood  t. 
Blodgett  (Sup.)  2  N.  Y.  Supp.  304. 

With  regard  to*  the  second  contention  of  plaintiff's  counsel,  L  e. 
that  the  affidaTit  is  not  sufficient,  it  may  not  be  improper,  peiiiaps. 
In  the  first  place,  to  note  the  fact  that  the  pUintifl  is  a  well-known 
pugilist,  of  generally  conceded  English  nationalily  and  dtizenshipL 
But,  aside  from  this  fact,  the  affidavit  states  that  defendant's  attor^ 
ney  has  been  informed  by  several  people,  and  especially  l^y  C6L 
William  E.  Harding,  the  sporting  editor  of  the  Police  Gazette,  and  a 
personal  friend  and  acquaintance  of  the  plaintiff,  that  said  plaintiff 
is,  and  at  the  commencement  of  the  action  was,  a  nonresident  of 
this  state,  and  a  resident  of  England,  and  that  defendant's  attorney 
is  unable  to  procure  an  affidavit  to  this  effect  from  CoL  Harding, 
for  the  reason  that  GoL  Harding,  as  a  friend  and  personal  acquaint- 
ance of  the  plaintiff,  refuses  to  make  any  affidavit  as  to  tiie  non- 
residence  of  idalntiff.  This  affidavit  certainly  makes  out  a  prima 
facie  case  of  the  nonreudence  of  plaintiff;  and,  on  this  motion  to 
review  the  order,  the  plaintiff  hands  up  no  affidavits  tendii^  to 
show  that  plaintiff  is  not  a  nonresident,  or  was  not  at  the  time  of 
the  commenc^ent  of  the  action.  The  defendant  was  not  guilty  of 
any  laches,  in  making  his  application  for  the  order,  that  would 
warrant  its  being  set  aside.  I  am  of  the  opinion  that  the  motion  to 
vacate  the  ovdee  must  be  denied,  but  with  leave  to  plaintiff  to  re- 
new the  sam^  if  he  sees  fit,  upon  affidavits  riiowing  that  the  daim 
of  nonreddence  Is  not  in  fact  well  ftynnded.  No  oorts.  Ordered  ao- 
cordingly. 
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NEIBERG  V.  NBIBERQ. 


(Superior  Gcnrt  of  New  Tork  Olty,  Special  Torm.   April,  18M.) 

DnrOBOB— SurPLBMBNTAL  CiOlCFLAIKT. 

Acts  ot  adnltOT  committed  since  Oie  ccMnmencanait  of  tte  action  casr 
not  be  Bet  np  in  a  Bupplonental  compMnt 

Action  by  Kettle  Neiberg  against  Lonis  Neibei^  for  divorce. 
Plaintiff  morea  for  leave  to  serve  a  aapplemental  complaint.  De- 


(X  I.  Schampain,  for  the  motion. 
TS.  S.  Levy,  opposed. 

GILDEBBLEEVE,  J.  Tbe  action  is  brought  for  an  absolute 
divorce  on  the  ground  of  adultery.  Issue  has  been  joined,  and  the 
case  noticed  for  trial  by  both  parties.  The  plaintiff  now  moves 
for  leave,  under  section  544  of  the  Ck>de,  to  serve  a  supplemental 
comjdaint,  setting  forth  acts  of  adultery  on  the  part  of  Uie  defendant 
committed  subseqaent  to  the  commencement  of  the  action,  and  the 
joining  of  issne  therein.  It  is  the  established  doctrine  of  this  court, 
which  has  been  followed  by  the  court  of  common  pleas,  that  a 
supplemental  complaint^  ailing  additional  acts  of  adultery  by 
defendant  since  the  commencment  of  the  action,  cannot  be  filed. 
See  Day  v.  Day  (Super.  N.  T.)  26  N.  Y.  Supp.  759,  note  (McAdam, 
J.);  Halsted  v.  Halsted,  6  m^c.  416,  26  N.  Y.  Snpp.  758  ^  (Giege- 
rlch,  J.).  And  I  cannot  find  that  the  court  of  appeals  has  disap- 
proved of  that  doctrine.  This  doctrine  la  not  Inconsistent  with  that 
laid  down  by  the  supreme  court  in  Blanc  v.  Blanc,  67  Hun,  884,  22 
N.  Y.  6upp.  264,  where  It  was  held  that  a  defendant  sned  for  a  dl- 
Torce  may,  by  supplemental  answer,  plead,  by  way  of  counter- 
claim, acts  of  adultery  committed  by  the  plaintiff  after  the  suit 
has  been  brought,  and  may  have  affirmative  relief  therefor,  because, 
as  Judge  McAdam  points  out  in  his  opinion  In  Day  v.  Day,  supra, 
a  plaintiff  may  discontinue,  and  sue  over  again,  while  a  defradant 
cannot  This  motion  for  leave  to  serve  a  Bapptemental  complaint 
must  be  denied,  bat  without  costs. 

IfoHon  denied,  without  costs. 

lAfflrmed  far  87  N.  T.  Snpp.  40BL 
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MTJSSINAN  T.  HATTON. 


(Bnperlor  Conrt  of  New  York  Qty.  BpecUl  Term.  ApsfLlSM^ 

FuuDixa— How  Omu  CoMFLAnrr  mat  bb  AaatnoBn. 

Code  <»T.  Froc.  i  M2,  wUdi  proTides  tliftt  **a  pleadinc  mmr  be  oao* 
wmpnrtwl  by  the  party,  of  course,  without  ooati,"  does  not  antborte  m  aee- 
ond  amended  complaint  to  be  filed,  as  a  matter  of  after  Hie  fiEK 

amended  complaint  has  been  stricken  oat 

Action  by  Alfred  MnKdnan  against  LoftoB  D.  Hatton.  Defend- 
ant mores  to  strike  ont  an  amended  oomplainL  -<Haiite& 

Peten  &  Bobinaon,  for  plamtiiL 
Foley  &  Powell,  for  defendant. 

OILDEBSLEEV£,  J.  This  is  a  motion  to  strike  ont  an  amend- 
ed complaint  Before  service  of  the  answer  to  the  original  com- 
plaint, the  plaintiff  served  an  amended  Gonqdaint,  which  was  snb- 
seqaendy  sMcken  ont  by  the  court,  on  motion  of  Pendant.  After 
the  amended  complaint  had  been  so  stridcen  ont  the  defradant 
served  his  answer  to  the  original  complaint;  and,  within  20  days 
thereafter,  plaintiil  served  another  amended  complaint.  Hie  de- 
fendant now  moves  to  strike  out  this  second  amended  complaint 
The  question  here  presented  is,  can  the  idaintifiF  serve  two  amended 
complaints?  That  is,  when  the  first  amended  comfJaint  has  been 
stricken  ont,  can  plaintiff  serve  a  second  amended  complaint,  as  of 
course,  without  costs  and  withoat  prejudice,  under  section  tH2  of  the 
CiodeT  That  section  of  the  Code  permits  a  jdeading  to  be  amaded 
"once  by  the  party,  of  course,  witiiout  costs,  and  without  prejudice 
to  the  proceedings  already  had,"  etc,  "within  twenty  days  aft»  a 
pleading,  or  the  answer  or  demurrer  thereto  is  served,  or  at  any 
time  before  the  period  for  answering  it  expires,'*  etc  This  second 
amended  complaint  was  served  within  20  days  after  service  of  the 
answer  to  the  original  complaint,  and  was  therefore  served  within 
the  statutory  limit  of  time.  Bank  v.  Garlinghonse,  i  How.  Pr.  174. 
But,  having  already  served  one  amended  comjAaint,  can  plaintiff 
serve  another,  under  the  above  section  of  the  Code?  I  think  not 
The  Code  particularly  states  that  the  complaint  may  be  once  amend- 
ed. The  Code  gives  plaintiff  an  absolute  right  to  amend  his  com* 
plaint  once,  subject  to  the  right  of  the  conrt  to  strike  out  for  cause 
shown.  Cooper  v.  Jones,  4  Sandf.  699;  Frank  v.  Bush,  63  How.  Pr. 
282.  The  plaintiff  has  availed  himself  of  this  right,  and  his  amend- 
ed complaint  has  been  stricken  out  by  the  court  He  cannot  go  on 
serving  amended  complaints  indefinitely.  I  can  find  no  authority 
to  support  the  contention  that  plaintiff  can  serve  a  second  amended 
complaint,  as  a  matter  of  right,  under  section  642  of  the  Oodc  Of 
course,  under  section  544  of  the  Code,  plaintiff  is  at  liberty  to  apply 
to  the  court  for  permission  to  serve  a  supplemental  complaint,  but 
I  am  of  opinion  that  he  has  already  exhausted  his  rights  under  sec- 
tion 642  of  the  Code.  The  ground,  however,  that  the  proposed 
amended  complaint  should  not  stand  for  the  reason  that  it  sets  up 
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a  new  cause  of  action,  is  not  tenable;  for,  nnder  section  642  of  the 
Oode,  the  i^intiff  may  amend  hj  alleging  an  entirely  new  cause 
of  action,  because  this  section  contains  no  restriction  as  to  the 
nature  of  the  amendments.  Bobertson  v.  Robertson,  9  Daly,  44-02; 
Divine  T.  Dnncan,  2  Abb.  "N.  0.  32&  But  all  the  causes  set  forth 
in  the  amended  complaint  should  be  of  the  same  class,  and  of  a 
class  to  which  the  summons  is  appropriate.  Brown  v.  Leigh,  49 
K.  Y.  78.  I  am  of  opinion  that  the  motion  to  strike  out  this  sec- 
ond amended  complaint  must  be  granted,  with  f  10  costs,  with  leave 
to  the  plaintiff  to  make  such  application  to  the  court  as  he  may 
think  proper,  with  regard  to  any  further  pleading.  Ordered  ac- 
cording. 

<S  Mlac.  Rep.  100.)' 

HUBLBUT  V.  INT&BIOB  CONDUIT  ft  INSnZiATION  Oa 

(Superior  Gooit  of  New  Twk  Git7*  Special  Term.   April,  1894.) 

1.  Plradikq— Amended  CoicpLAniT. 

Where  the  complaint  In  an  action  to  recov^  royalties  under  a  patent 
alienee  that  defendant  failed  to  pay  the  royalties,  and  the  answer  denies 
that  any  royalties  are  doe.  leave  to  serve  an  am«ided  answer,  so  as  to 
pat  more  distinctly  In  Issue  the  question  whether  the  goods  on  which 
plaintiff  claimed  royalties  were  manufactured  under  his  patent,  will  be 
denied,  as  >adi  question  la  miffl<dently  presented  by  the  pleadings. 

2.  Sake— Nbw  DErsKaB  ir  Ambuded  Asbwer. 

An  answer        be  amended  so  as  to  set  up  a  new  defense. 

8.  Samb— Lachrs. 

An  application  to  aerre  an  amended  answa  will  be  denied  when  made 
atter  the  case  had  been  at  Issue  for  nearly  a  year,  and  was  expected  to 
be  soon  reacbed  tor  trial 

Action  by  Daidel  M.  Horlbnt  against  the  Interior  Conduit  ft 
Insulation  Company.  Defendant  mores  for  leave  to  serre  an  am»d- 
ed  answer.  Denied. 

Eaton  &  Lewis,  for  the  motion. 
Eneeland  &  Stewart,  opposed. 

OILDEBSLEEVE,  J.  The  defendant  makes  a  motion  to  serve 
an  amended  answer.  The  summons  and  complaint  were  served 
on  March  29,  1893,  and  the  answer  was  served  on  May  1,  1893;  and 
the  case  is  now  on  the  calendar,  and  is  expected  to  be  shortly 
reached  for  trial.  The  action  is  brought  to  recover  royalties  on 
certain  tubing  manufactured  by  defendant  The  plaintiff  is  the 
owner  of  patents  Nos.  441,845  and  441,846;  and  he  made  the  defend- 
ant his  licensee,  with  the  sole  right  of  manufacturing  tubing  under 
I^aiutiff's  said  patents.  After  the  making  of  this  contract,  defend- 
ant acquired  the  right  to  manufacture  tubing  under  a  subsequent 
patent.  No,  477,593,  procured  by  one  Greenfield,  and  after  that  time, 
as  defendant  claims,  manufactured  tubing  under  both  said  patents. 
The  complaint  sets  forth  the  ownership  of  patents  Nos.  441,846  and 
441,846  by  plaintiff,  the  contract  with  defendant,  the  failure  of  de- 
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fendant  to  pay  royalties,  nnder  the  contract,  on  a  large  amount 
of  tubing  manufactured  by  defendant,  and  demands  payment  of 
such  royalties,  with  interest,  etc  The  answer  admits  the  contract, 
but  denies  that  there  is  anything  due  nnder  it  The  defendant 
now  moves  for  leave  to  serve  an  amended  answer,  putting  more  dis- 
tinctly at  Issue  the  question  whether  the  large  amount  of  tubing 
manufactured  by  defendant,  upon  which  plaintiEE  claims  royalties, 
was  in  fact  manufactured  nnder  plaintiff's  patent,  or  under  the 
Greenfield  [Mtent  I  am  of  the  opinion  that  the  motion  Bbould 
not  be  granted.  Aside  from  any  question  of  jurisdiction  that  might 
be  raised  on  the  ground  of  a  state  court  passing  upon  the  infringe- 
ment of  a  patent,  it  seems  to  me  that  the  motion  should  be  denied 
on  its  merits.  The  pleadings  are  sufficiently  complete  as  they  stand. 
The  complaint  alleges  the  failure  to  pay  royalties  under  the  con- 
tract. The  answer  denies  any  royalties  are  due.  Upon  the  trial 
the  plaintiff  will  have  to  prove  the  manufacture  of  tubing  under 
iflaintifTs  patent  upon  which  royalties  are  due;  and  the  defendant, 
under  its  answer,  will  be  at  liberty  to  show  that  the  tablqg  was 
not  manufactured  under  plaintiff's  patent,  and  that  no  royalties  are 
due.  The  ground,  however,  that  the  amendment,  if  allowed,  would 
set  up  a  new  defense,  and  that,  therefore,  the  court  could  not  grant 
the  motion,  is  untenable,  for  the  power  of  the  court  at  special  term 
to  allow  an  amendment  setting  up  a  new  defense  is  well  established. 
See  Marx  v.  Gross  {Super.  N.  Y.)  9  K.  Y,  Supp.  719.  Another  rea- 
son that  might  be  ui^d  against  the  motion  is  the  laches  of  dei&id- 
ant  Laches  in  making  the  application  forms  a  sufficient  reason 
for  denying  an  application  to  amend  a  pleading  which  might  hare 
been  granted  if  seasonably  applied  for.  Newman  v,  Marvin,  12 
Hun,  236;  Grant  v.  Grlswold,  21  Hnn,  609;  Henderson  v.  Savage, 
46  N.  Y.  Super.  Ct  22L  The  case  has  been  at  issue  nearly  a  year, 
and  is  expected  to  be  reached  shortly  for  trial,  as  appears  by  the 
affidavit  of  defendant's  counsel  on  this  motion.  It  Is  rather  late 
now  to  apply  for  leave  to  amend  the  answer.  For  the  reasons  above 
stated  the  motion  is  denied,  with  $10  costs. 
Motion  denied,  with  costs. 
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EIRK  T.  VILLAGE  OF  HOMER. 


(Supreme  Court,  General  Term,  Fotirth  Department    May  18. 18£>4.) 

1.  KuNiciPAi.  Corporation^*— Dbfbctive  Sidewalks. 

In  an  action  tor  injuries  caused  by  a  defective  sidewalk,  plalntUTa  wlt- 
nessew  testified  that  the  walk  had  been  In  the  same  condition  as  it  was  at 
the  Ume  ot  the  accident  for  a  year  or  mwe.  Defendant  gave  evldmce 
tbat  the  i^aoe  where  the  accidoit  occurred  had  been  repaired  shortly 
before.  HsM,  fliat  It  was  a  question  fbr  the  Jury  wheUier  the  sidewalk 
WW  oat  of  repair  long  enongh  to  charge  d^endant  witb  notice. 

Sl  8ai»— Dun  or  M dhicipal  Cobpobatioh  to  Rbpaib  Bmn. 

It  Is  the  duly  of  a  municipal  corporation  to  keqt  the  sidewalks  In  a 
reawmably  safe  condition. 

8.  EXCKSSITB  DaKAOEB— PkbSOKAI,  iNJURrEB. 

A  verdict  for  $1,000  for  personal  Injuries  Is  not  excessive  where  It  tLp- 
pears  that  plaiutifF  suffered  great  paio,  was  obliged  to  remain  on  a 
couch  for  two  weeks  before  he  could  sit  In  a  chair,  and  commenced  using 
a  crutch  three  weeks  after  the  accident,  and  there  was  evidence  tbat  the 
Injury  would  produce  a  rheumatic  condltioo. 

Appeal  from  circnit  conrt,  Cortland  county. 

Action  by  William  H.  Kirk  against  the  village  of  Homer.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff  for  $1,000,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  a  case  and  excep- 
tionSf  defendant  appeals.  Affirmed. 

The  action  was  brou^t  to  recover  damages  for  Injtiries  sustained  by 
plainUff  In  passing  along  Hudson  street,— one  of  the  principal  streets,  that 
had  been  used  for  many  years,  in  the  defendant's  corporation.  A  sidewalk 
had  been  bnllt  and  used  many  years  on  the  south  side  of  the  Btreet.  and  on 
gundigr  evening,  June  8,  1890,  plalnttlf  attended  the  Baptist  church,  and 
waa  letumtng  therefrom  when  he  received  the  injiulee  complained  of.  He 
wa«  miking  "right  along  at  a  good  gait,"  when  he  came  to  a  small  bridge 
composed  of  two  stones  which  covered  a  slnlceway  under  the  sidewalk.  The 
stone  lying  on  the  north  side  waa  about  two  feet  wide  on  the  west  end.  and 
about  two  and  a  half  wide  on  the  east  end,  as  it  lay  over  the  sluiceway, 
and  the  stone  on  the  south  side  was  about  two  feet  wide  on  the  east  end. 
and  a  little  lees  on  the  west  eaA.  The  sluiceway  was  made  by  the  corpo- 
ration to  carry  off  the  surface  water,  and  the  sluice  varied  In  depth  from  a 
foot  at  one  end  to  a  foot  and  a  half  at  the  other,  and  was  about  eighteen 
InclM  wid&  The  plaintiff,  while  passing  ovet  the  bridge  made  by  the  pla- 
cing of  tiie  atones  weac  tbe  sluiceway,  stepped  Into  tbe  hole  between  tbe  two 
stones,  and  his  foot  caught  between  them,  and  he  was  thrown  down,  fitlUng 
against  the  fence,  and  receiving  the  Injuries  complained  of.  He  was  as- 
sisted by  some  gentlemen  who  came  along,  and  obtained  a  conv^ance,  and 
removed  him  to  his  home.  The  night  was  quite  dark,— no  moon,— and  there 
was  no  light  upon  the  street  in  that  locality.  It  appears  he  was  unable  to 
use  his  leg  for  five  or  six  weeks.  It  was  painful,  and  the  knee  was  swollen. 
The  muscles  and  ligaments  of  the  koee  were  quite  severely  strained,  and 
tbere  was  some  evidence  that  the  lubricating  waters  of  the  knee  were  lost, 
and  his  knee,  according  to  tbe  evidence,  was  still  stiff  and  lame  at  the  time 
of  the  trial,  and  there  was  some  evidrace  that  his  injury  may  be  permanent. 

Argued  before  HABDIN,  F.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

Kellogg  &  Van  Ho«ier,  for  appellant 
J.  &T.  E.  Courtney,  for  respondent 

HARDIN,  P.  J.   Appellant  was  incorporated  in  1835  by  a  special 
act  of  the  legislature  (chapter  290  of  the  Laws  of  1835),  and  amend- 
ments were  made  by  chapter  181  of  the  Laws  of  1837,  chapter  68  of 
v.28N.Y.8.no.lO— 1>4 
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the  LawB  of  1887,  and  chapter  38G  of  the  Laws  of  1889.  Under  the 
several  acts,  the  village  is  a  highway  district,  and  its  trustees  are 
made  commissioners  of  highways,  and  are  given  snch  powers  and 
duties  as  commissioners  of  highways  in  towns,  except  as  otherwise 
limited,  and  they  are  authorized  to  appoint  a  superintendent  of 
highways.  It  was  conceded  on  the  trial  that  the  village  had  "a  duly 
appointed  and  acting  street  commissioner  of  the  village  of  Homer 
for  one  year  prior  to  the  time  of  this  accident,  and  down  to  that 
time.**  Defendant  moved  for  a  nonsuit  at  the  close  of  the  pUdntifrs 
evidence  on  l^e  ground  that  he  has  failed  to  show  any  negligence  on 
the  part  of  the  defendant,  and  also  on  the  ground  that  he  has  failed 
to  bring  notice  or  knowledge  of  the  existence  of  any  defect  in  this 
walk  to  the  defendant;  and  at  the  close  of  the  whole  evidence  the 
motion  was  renewed  upon  the  further  ground: 

"That  It  now  afflrmatlrely  appears  that  the  walk  was  repaired  and  pnt  hi 
reasonahlf  safe  condition  on  Wednesday  or  Thursday  prior  to  the  accident, 
and  that  the  defendant  cannot  be  charged  with  negligence  If  It  got  out  of  re- 
pair after  that,  unless  it  had  notice  of  Its  condition,  and  that  It  was  out  of 
repair  after  that  time,  and  that  the  erldence  falls  to  show  that  It  had  any 
notice  of  its  defective  condition  after  that  time;"  also,  "that,  if  It  was  out 
ot  repair  after  It  had  been  repaired  on  Wednesd^  or  nnusday  prior  to  the 
accident,  It  was  not  out  of  repair  tor  a  period  ot  time  long  aion^  to  charge 
the  defendant  with  constructtve  notice  of  Its  condition." 

The  motions  were  denied,  and  the  defendant  took  an  exception. 
Defendant's  witness  Porter  gave  evidence  to  the  effect  that  he  had 
repaired  the  bridge  on  Wednesday  or  Thursday,  and  left  it  in  a  good 
condition.  Several  witnesses  were  called  in  behalf  of  the  plaintiff, 
who  testified  that  the  walk,  for  a  week  or  more  before  the  accident, 
was  in  precisely  the  same  condition  that  it  had  been  fbr  a  year  or  so 
previous;  and  after  considering  the  cross-examination  of  Porter,  the 
witness  produced  by  the  defendant,  and  the  consideration  of  all 
the  evidence  offered  by  the  plaintiff  relating  to  the  condition  of  the 
walk,  we  think  it  was  a  question  of  fact  whether  the  repairs  were 
made  as  testified  to  by  Porter,  and,  if  repairs  were  made  as  he  testi- 
fied, whether  they  were  properly  made,  and  whether  the  walk  was 
out  of  repair  a  sufficient  length  of  time  after  the  repairs  were  made 
by  him,  were  questions  of  fact  for  the  consideration  of  the  jury,  and 
that  fh.B  trial  court  committed  no  error  in  refusing  to  take  the  case 
from  the  jury  in  respect  to  the  question  of  the  defendant's  negligence 
in  the  premises.  Pomfrey  v.  Village  of  Saratoga  Springs,  104  N.  Y. 
459, 11 N.  E.  43.  Eugene  Kirk  testified  that  he  passed  the  slaiceway 
on  the  afternoon  of  Sunday,  the  day  of  the  plaintiff's  receiving  tUe 
injuries,  and  that  he  observed  the  condition  of  the  bridge.  He  says: 

"The  nortb  atone  was  a  big  stone,  and  the  south  stone  was  smaDer,  and 
was  kind  of  Jagged  on  the  north  side  of  the  south  stone  where  they  came 
together,  and  the  cra<^  betwe«i  was  from  two  to  five  or  six  Inches  where 
they  wwe  separated.  They  were  further  apart,  I  think,  on  tba  east  side 
tban  on  the  west." 

After  the  method  of  repairs  detailed  by  Porter  was,  by  the  evi- 
dence, before  the  jury,  and  after  it  appeared  that  the  stones  which 
formed  the  bridge  over  the  sluice  were  supported  by  cobbles,  it  was 
for  the  jury,  upon  all  the  evidence,  to  determine — First,  whether  the 
repairs  were  sufficient  and  adequate  for  the  purpose  of  retaining 
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the  stone  in  position;  and,  secondly,  whether  they  were  placed  in 
fact  in  close  proximity^  bo  as  not  to  leave  the  opening  which  was 
found  by  the  witness  whose  testimony  has  just  been  quoted,  and 
which  was  obserred  by  other  witnesBes  who  testify  upon  the  subject 
That  the  bridge  was  in  an  imperfect  and  defective  condition  at  the 
time  the  plaintiff  received  the  injuries  is  scarcely  denied  by  the  evi- 
dence, and  it  was  for  the  jury,  under  all  the  circumstances  disclosed, 
to  determine  how  long  the  bridge  had  been  in  a  defective  and  dan- 
gerous condition,  and  to  determine  from  all  the  evidence  whether  it 
had  been  left  in  an  improper  condition  for  such  a  length  of  time  as 
to  properly  challenge  the  notice  of  the  defendant's  authorities. 
KTinzv.City  of  Troy,104N.Y.344,10N.E.442;  Foels  v.  Town  of 
Tonawanda,  76  Hun,  363, 27  T.  Supp.  113.  We  are  of  the  opinion, 
after  a  careful  consideration  of  all  the  evidence  bearing  upon  the 
two  questions  of  fact — First,  that  it  was  proper  for  the  jury  to  con- 
sider whether  the  plaintiff  was  free  from  contributory  negligence  on 
the  occasion,  and  that  the  evidence  warranted  a  finding  that  he 
exercised  reasonable  care,  and  was  not  guilty  of  contributoiy  negli- 
gence; and,  secondly,  that  the  evidence  tended  to  establish  that  the 
defendant  was  guilty  of  negligence  in  leaving  the  walk  in  the  condi- 
tion in  wJiich  it  was  at  t^e  time  tiie  plaintiff  received  the  injuries 
alleged,  and  that  the  finding  on  that  subject  is  not  against  the  weight 
of  the  evidence.  On  the  contrary,  we  are  of  the  opinion  that  the  ver- 
dict is  rational,  which  establishes  that  the  defendant  was  guilty  of 
negligence  in  leaving  the  walk  in  the  condition  in  which  it  was  at 
the  time  the  plaintiff  was  injured. 

The  case  of  Bernstein  v.  Bailroad  Co.,  72  Hun,  46,  25  K.  Y.  Supp. 
669,  is  quite  unlike  the  case  before  us.  In  that  case  it  appeared 
that  the  defendant^  while  in  the  hospital,  admitted  that  he  jumped 
off  the  car  when  it  was  in  motion,  and  other  evidence  was  found  in 
the  case  quite  strongly  indicating  that  the  plaintiff  was  guilty  of 
contributory  negligence.  We  are  of  the  opinion  tliat  the  weight  of 
the  evidence  is  not  so  distinctly  preponderating  in  favor  of  the  de- 
fendant that  the  verdict  ought  to  have  been  set  aside  by  the  trial 
judge,  and  that  it  was  not  his  duty  to  grant  a  nonsuit  The  case, 
therefore,  before  us,  does  not  fall  within  tiie  rule  laid  down  in  Lin- 
kauf  V.  Lombard,  137  N.  Y.  426.  33  N.  E.  472.  It  was  for  the  jury 
to  determine  what  credence  should  be  given  to  the  testimony  of 
Porter  on  the  subject  of  the  repairs  referred  to  in  his  evidence. 
Bosebeny  t.  Nixon,  68  Hun,  121,  11  K.  Y.  Supp.  523;  Goldsmith 
T.  Coverly  (Sup.)  27  N.  Y.  Supp.  116,  and  cases  there  cited.  In 
Goodfellow  V.  City  of  New  York,  100  N.  Y.  18,  2  N.  E,  462,  the  court 
repudiated  the  doctrine  that  a  municipality  "performs  its  whole 
duty  in  respect  to  keeping  the  streets  in  safe  condition  for  travel 
by  instructing  its  subordinates  to  ascertain  the  facts  and  report" 

2.  In  the  course  of  the  charge  submitting  the  question  of  neg- 
ligence to  the  jury,  the  learned  judge  observed: 

'*It  is  tbe  duty  of  the  defendant,  tbronRh  Its  officers,  to  see  to  It  that  Ita 
public  streets  and  sidewalks  wblch  are  maintained  by  tbe  village,— and  this 
duty,  gentlemen,  is  an  absolute  duty  on  tbe  part  of  the  Tillage,— to  see  that 
Its  streets  and  sidewalks  are  put  and  kept  in  a  reasonably  safe  condition  wltb 
reference  to  public  travel;  tb.it  they  are  kept  reasonably  and  suitably  safe 
for  persons  who  desire  to  pass  over  and  along  upon  them." 
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And  he  also  said,  later  on: 

"Tfa^  may  cojstruct,  or  they  may  not  conatnict,  a  ddewalk;  but,  harinc 
constructed  It,— having  made  a  way  and  invited  the  public  upon  It —they  mnat 
see  to  It  (and  that  duty  becomes  an  absolute  duty)  that  It  is  made  at  all  Umea, 
nifrbt  ami  day,  reasonably  safe  and  suitable  for  foot  passengers.  Have  they 
performed  that  da^  In  this  case?" 

And  after  stating  to  the  jury  that,  if  they  had  discharged  their 
duty  in  that  respect  with  such  vigilance  as  the  law  requires,  they  are 
exempt  from  all  liabilities  from  any  accident  which  occurs,  he 
added: 

"And  that  Is  upon  the  theory  that  the  village  Is  not  an  Insurer.  Its  officers 
do  not  say  to  any  person,  'You  walk  aloni;  upon  our  streets,  and  you  are  as* 
sured  and  guarantied  against  falling  or  against  accident;'  but  they  do  say,  in 
taking  upon  themselves  the  responsibility  of  the  position  of  the  government 
of  the  aflaln  of  the  municipality,— they  do  say  to  those  who  are  Invited  along 
and  upon  thetr  ridewalkB  and  streets,— tliat  they  may  go  there  with  the  aasiir- 
ance  that  tiie  corporation  and  its  officers  have  perfwmed  their  duty  In  all 
respects  as  to  keeping  the  sidewalks  in  anitable  and  safe  repair.  •  • 

At  the  close  of  the  charge  the  defendant's  counsel  said: 

"We  desire  to  except  to  that  portion  of  your  honor's  charge  In  which  you 
say  that  It  Is  an  absolute  duty  resting  upon  the  defendant  to  see  that  Its 
streets  and  sidewalks  are  put  and  kept  in  a  reasonably  safe  condition  for  pub- 
lic travel,  and  safe  for  people  to  pass  over  them." 

It  is  to  be  observed  that  this  exception  is  broad,  and  coven  some 
language  which  the  judge  had  used,  and  which  unquestionably  was 
in  accordance  with  the  law,  and  therefore  the  exception  may  be  re- 
garded aa  too  broad,  as  some  portion  of  the  language  which  was 
used  was  correct  Thie  counsel  continued  in  taking  his  exceptions, 
and  said: 

"Also  to  that  pwtlon  of  the  diarge  In  which  you  say  that  die  obllgattoa 
rests  upon  the  defendant  to  keep  Its  walks  In  rq^alr,  and  It  must  see  to  that 
duty,  and  It  Is  an  absolute  duty." 

In  response  thereto  the  court  observed : 

"I  did  not  say  to  the  jury  that  It  was  an  absolute  duty  to  keep  it  In  repair. 
I  said  they  owe  an  absolute  duty  to  the  public  to  keep  their  sidewalks  In  a 
reasraiably  safe  and  proper  state  of  repair." 

Thereupon  the  defendant's  counsel  observed: 

"We  except  to  the  proposition  aa  now  charged,  and  also  to  that  portion  of 
the  charge  in  which  you  say  that,  when  they  have  once  constructed  a  walk, 
then  It  is  their  business  to  see  that  It  Is  kept  reasonably  safe  for  persona  to 
pass  over  all  the  time,  so  that  those  who  are  Invited  to  travel  aloutf  their 
wal^  and  streets  may  go  thoe  with  the  assurance  that  they  hare  them 
safe  and  In  repair." 

The  response  of  the  court  was: 
"Take  an  exception  to  whatever  I  said." 

We  think  the  exception  is  somewhat  indefinite.  Ellis  People, 
21  How.  Fr.  356.  Doubtless,  the  trial  judge  intended  to  lay  down 
the  rule  approved  in  Turner  v.  City  of  Newburgh,  109  N.  T.  305, 
16  N.  E.  344,  and  we  are  inclined  to  think  the  language  nsed  by  the 
trial  judge  in  the  body  of  his  charge,  and  in  response  to  tiie  excep- 
tion proposed  by  the  defendant,  when  construed  aa  a  whole,  does 
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not  transcend  the  rule  found  in  the  case  of  Turner  v.  City  of  New- 
burgh.   In  the  course  of  the  opinion  in  that  case  Gray,  J.,  says : 

"Municipal  gOTeraments  owe  to  the  public  the  spedflc,  clear,  and  legal  dutjr 
of  putting  and  maintaining  the  public  highways  which  are  In  their  'care,  or  un- 
der their  managemrait.  In  a  good,  safe,  and  secure  condition,  and  any  default  in 
making  them  safe  and  secure,  or  In  so  maintaining  them,  if  occurring  through 
the  negUg«ice  of  the  trffldals  up<»i  whom  a  duty  is  derolred  by  law,  will 
render  the  city  liable.  Where  the  imsafe  condition  occurs  through  some  other 
agency  or  Instrumentality,  negligence  Is  not  imputable  until  a  suffldent  time 
has  elapsed  to  charge  the  city  officials  with  notice.  Where  a  street  is  thrown 
oi>en  for  the  public  use,  those  who  travel  upon  It  have  the  right  to  assume 
that  It  is  in  a  reasonably  safe  condition,  and  if,  without  fault  of  their  own, 
or  without  knowledge  of  some  existing  obstruction,  they  are  Injured  while 
lawfully  using  the  street,  the  city  is  liable,  unless  the  defect  which  has 
caused  the  injury  has  existed  for  so  short  a  time  that  the  dty  offldals,  by  tiie 
exerdae  of  reasonable  care  and  Buperylsion,  could  not  have  known  of  It.  The 
ci^  Is  not  an  Insurer  of  the  safety  of  those  who  travel  upon  its  highways, 
and  those  who  do  so  are  bowd  to  use  their  faculties,  and  are  held  to  the 
exercise  of  ordinary  care  and  prudence.  The  duty  of  the  dty  to  keep  Its 
streets  in  a  safe  condition  for  public  travel  Is  absolute,  and  It  la  bound  to 
exerdse  reasonable  dillgmce  and  care  to  accomplish  that  end." 

The  language  used  by  the  trial  judge  is  so  like  that  used  by  the 

court  of  appeals  in  the  case  cited  that,  under  the  circmnstances,  we 
do  not  Incline  to  hold  that  the  trial  judge  was  in  error.  See  Petten- 
gill  V.  City  of  Yonkers,  116  N.  T.  558,  22  N.  E.  1095.  Without  pick- 
ing out  isolated  parts  of  the  charge, — which  we  ought  not  to  do, — 
but  considering  the  whole  charge  together,  we  think  it  was  suflS- 
cientlv  favorable  to  the  defendant  Caldwell  t.  Steamboat  Co.,  47 
N.  Y.*282;  tosee  v.  Buchanan,  51  N.  T.  498;  Crist  v.  Bailway  Co., 
58  N.  Y.  63a 

Defendant  contends  the  damages  awarded  were  excesslTe.  After 
the  injuries,  a  physician  was  sent  for  by  the  plaintiff,  and  he  attend- 
ed the  plaintiff  for  several  days,  and  examined  the  knee  and  liga- 
ments of  the  knee  and  ankle,  and  apparently  the  pain  was  so  great 
that  the  physician  administered  morphine  hypodermically,  and  band- 
aged the  knee  with  hot  poultices  and  cloth  bandages;  and  the 
plaintiff  was  obliged  to  remain  upon  a  couch  some  two  weeks  b^ore 
he  sat  up  in  a  chair,  and  in  about  three  weeks  c<mimenced  using  a 
crntch.  The  plaintiff  testifies  that  it  pained  him  more  or  less  every 
day  and  every  night,  and  that,  if  he  walked  a  good  deal,  it  pained 
him  more  than  it  would  if  he  did  not  do  anything;  and  he  testifies 
that  the  pain  kept  him  awake  nights,  and  restless.  The  physician 
seems  to  have  attributed  the  injuries  to  the  synovial  membrane  and 
ligaments,  and,  although  no  bones  were  broken,  he  testifies  that  the 
injuries  were  eilong  the  muscles  and  membranes  and  soft  tissues  of 
the  joint  of  the  knee;  and  there  was  some  evidence  tending  to  raise 
the  question  whether  the  injuries  would  produce  a  rheumatic  condi- 
tion, from  which  suffering  would  ensue.  We  are  not  prepared, 
upon  a  full  concdderation  of  the  evidence,  to  say  that  the  jury  com- 
mitted an  error  in  awarding  damages,  or  that  the  trial  judge  was 
in  error  in  refusing  to  reduce  the  damages. 

Some  other  exceptions  are  found  in  i^e  case  to  which  attention 
has  been  given,  and  we  have  discovered  no  error  requiring  us  to  in- 
terfere with  the  verdict  of  the  jury.  Judgment  and  order  affirmed, 
with  costs.   All  concur. 
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(Supreine  Oonrt,  General  Term,  Fourth  Department.   Hay  18,  ISM.) 

DAIUOU— FbHSOHAI.  IkJUBIBB— DECLABATIOna  AFTBB  ACCIDBHT. 

bi  an  actum  for  pmonal  Injuries,  declarattCHia  of  pUOntUf,  made  mt> 
eral  months  after  the  accident,  as  to  Us  saffiering,  are  not  admlsnlhle. 

Appeal  from  circuit  court,  Tompkins  couuty. 

Action  by  Anna  E.  Grant,  by  Ida  L.  Grant,  guardian  ad  litem, 
against  the  village  of  Groton,  for  personal  injuries.  There  was  a 
judgment  in  favor  of  plaintiff  for  f 1,660  damages  and  |114.55  coats, 
and  defendant  appeals.  Hev^ised.   

Argued  before  HARDIER,  F.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

G.  M.  Stoddard,  for  appellant. 
Smith  &  Dickinson,  for  respondent 

FEB  CURIAM.  In  the  course  of  the  charge  tiie  trial  judge  sub- 
mitted to  the  jury  the  question  whether  it  was  a  negligent  act  or  a 
prudent  act  or  an  imprudent  act  and  a  negl^ent  act  on  the  part  tsX 

the  commissioner  to  omit  to  put  up  a  warning  or  guards  at  the  end  of 
the  sidewalk  to  keep  people  from  walking  off  from  the  sidewalk  and 
onto  the  bridge  that  was  in  that  defective  condition.  He  added: 
"If  you  say  it  was  an  imprudent  act,  it  was  a  negligent  act,  why, 
then  the  \dllage  is  responsible  for  the  negligent  act  of  the  commis- 
sioner of  highways;  for  It  was  his  business  to  keep  thgse  toads  in 
safety.  He  was  acting  for  the  village  in  that  respect^  And  again 
he  charged :  ''But  it  was  his  business  to  take  care  that  the  sidewalks 
were  not  permitted  to  be  left  open  to  this  hole.'*  An  exception  was 
taken  to  the  chaise  as  thus  given.  No  such  negligence  was  alleged 
in  the  complaint,  and  it  is  at  least  questionable  whether  the  plaintiff 
should  have  been  permitted  to  recover  upon  the  ground  so  stated  in 
the  chai^.  We  think  it  was  error  to  receive  the  declarations  of  the 
plaintiff  as  to  headache,  made  several  months  after  the  accid«it 
occurred.  Boche  v.  Railroad  Go,  105  N.  Y.  294, 11  N.  E.  630.  Non- 
expert witnesses  were  improperly  permitted  to  testify  as  to  mental 
condition  and  impaired  memory  of  the  plaintiff  after  the  accidoit 
occurred.    We  grant  a  new  trial  upon  the  exceptions. 


(Sa^me  Court,  General  Term,  Tbird  Department   May  8. 1804.) 

OoKxaAOTS— CoNSTBUcnON— Ubb  07  Printed  Blank. 

A  contract,  in  drawing  which  a  printed  blank  was  naed,  provided  ttat 
defraidant  woiild  sell  to  plaintiff  "all  of  the  hops  grown  on  bis  farm,  not 
to  exceed  15  acres,"  then  under  cnlttration,  for  the  term  of  "three  years" 
The  words  quoted  were  written;  the  residue  printed.  At  the  time  the 
contract  was  made,  defendant  had  less  than  15  acres  of  hops  under  cnltiTS- 
tion.  Hdd,  that  the  written  and  printed  parts  of  the  contract  were  not 
reconcilable,  and,  under  the  rule  that  the  WTltten  part  must  prevail,  plain- 
tiff was  entitled  to  all  the  hops  fO'own  hy  defendant  on  so  much  land  as  he 
should  cnlttrate,  not  ecceeding  15  acres. 


HtTTF  T.  ZIMMER. 
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Appeal  from  circuit  conrt,  Schoharie  conuty. 

Action  by  John  S.  Hntt  against  Abram  Zlmmer.  From  a  Judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for  1208.68  damages 
and  194.47  coBta,  defendant  appeals.  Af&rmed. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ* 

G.  W.  Hinman,  for  appellant 
John  S.  Pindar,  for  respondent. 

FEB  CURIAM.   The  parties,  on  December  20, 1889,  entered  into 

a  written  contract  for  the  sale  of  hops  by  the  d^efendant  to  plaintiff 

for  the  three  years  next  ensuing.   A  printed  blank  was  used  in 

drawing  the  contract,  which  was  thus  partly  in  print,  and  partly 

in  writing.  It  conta^s  the  following  danse,  of  which  the  part  in 

italics  waB  written,  and  the  residue  printed: 

*'Tbe  party  of  ttae  first  part  hereby  agrees  to  sell,  and  does  h&ehy  sell  and 
agrees  ta  d^TW  or  cause  to  be  dellTored  to  tbe  party  of  tbe  second  part 
thslr  authorlEfld  agent  aU  ttf  the  hopa  groton  on  hit  farm  not  to  oa(eeed  jifuen 
acre*  now  under  cultivation  for  tbe  term  of  Ihre*  yeara.  * 

The  question  in  the  case  is  as  to  the  construction  to  be  given  to 
this  clause.  On  December  20,  1889,  at  the  time  of  the  making  of 
the  contract,  defendant  had  but  8  acres  of  hops  under  caltiration. 
In  the  last  year  of  the  contract,  defendant  had  more  than  8  acres  of 
hops,  but  not  over  16,  under  cultivation,  and  produced  3,405  pounds 
of  hops  not  raised  on  the  8  acres  under  cultivation  when  the  con- 
tract was  executed,  which  he  refused  to  deliver  to  plaintiff,  claiming 
that  under  the  writing  he  was  only  bound  to  deliver  the  product  of 
the  said  8  acres.  The  rule  that  must  govern  us  in  construing  such 
a  contract  as  the  one  under  consideration  is  well  stated  in  2  Pars. 
Cont  (7th  Ed.)  647,  648,  as  foUows: 

"Instruments  are  often  used  which  are  In  part  printed,  and  In  part  written, 
—that  is,  they  are  printed  with  blanks,  which  are  afterwards  filled  up;  and 
the  question  may  occur,  to  which  a  preference  should  be  given.  The  general 
answer  Is,  to  the  written  part  What  is  printed  is  intoided  to  apply  to 
large  classes  of  contracts,  and  not  to  any  one  exclusively.  The  blanks  are 
left  purpose,  that  the  special  statemmts  or  provisions  should  be  Inserted 
wblch  belong  to  this  contract,  and  not  to  others,  and  thus  discriminate  this 
from  others.  And  it  Is  reasonable  to  suppose  that  the  attention  of  the  parties 
was  more  closely  given  to  those  phrases  which  they  themselves  selected,  and 
which  express  the  especial  particulars  of  their  own  contraict,  than  to  those 
more  general  expressions  which  belong  to  all  contracts  of  this  class.  But  If 
the  whole  contract  can  be  construed  together,  so  that  the  written  words  and 
those  printed  make  an  intelligible  contraci  this  construction  should  be 
adopted,  because  tbe  Intention  of  the  parties  Is  presumed  to  be  alive  and  active 
tiiroughout  the  whole  Instmment,  and  that  no  averments  are  anywhere  In- 
serted without  meaning  and  without  use." 

And  see  Hill  v.  Miller,  76  N.  Y.  32;  Bryant  v.  Insurance  Co.,  17 
N.  Y.  200;  MiUer  v.  Railroad  Co.,  90  N.  Y.  430. 

It  follows  that,  if  the  written  and  printed  portions  of  the  clause 
of  tibe  contract  above  quoted  can  be  reconciled  by  any  reasonable 
construction,  such  a  construction  must  be  given ;  but,  if  the  written 
and  printed  parts  of  said  clause  are  in  fact  irreconcilable,  effect  must 
be  ^ven  to  the  written  portion.  Under  the  written  part  of  the 
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clause  of  the  contract  in  qnestion,  omitting  the  printed  words  "now 
under  cultiTation/'  defendant  agreed  to  sdl  and  deliver  to  plaintiff 
''all  of  the  hops  grown  on  his  farm  not  to  exceed  fifteen  acres,"  for 
the  term  of  three  years.  But  at  the  time  of  making  this  contract, 
there  being  only  eight  acres  under  cultivation,  under  the  printed 
words  in  said  clause,  "now  under  cultivation}''  defendant  was  onty 
bound  to  deliver  to  plaintiff  the  hops  grown  on  eiglit  acres  daring 
the  three  years.  It  therefore  appears  that  the  written  and  printed 
parts  are  repugnant  to  eacti  other.  If  the  constrdction  placed 
on  the  contract  by  the  appellant  is  the  true  one,  the  words  "not  to 
exceed  fifteen  acres"  are  surplusage.  The  contract  should  have 
simply  contained  an  agreement  to  sell  and  deliver  to  plaintiff  all 
the  hops  grown  on  his  farm  on  the  part  under  cnltivation.  The 
learned  counsel  for  appellant  suggests  that  the  printed  and  written 
parts  of  the  clause  in  question  can  be  reconciled,  and  should  be 
read  as  follows,  viz.:  "Defendant  is  to  deliver  to  plaintiff  all  the 
hops  grown  on  his  farm  now  under  cultivation,  not  to  exceed  fifteen 
acres,  for  the  term  of  three  years."  We  are  nnable  to  agree  with 
this  contention  of  the  appellant.  Such  a  construction  of  the  con- 
tract is  inconsistent  with  the  language  nsed  in  the  written  portion. 
If  the  intent  of  the  parties  was  as  suggested  by  the  appellant,  the 
words  "not  to  exceed  fifteen  acres"  would  have  been  omitted,  and 
in  any  event  the  natural  language  would  have  been  "not  exceeding," 
instead  of  "not  to  exceed,"  and  as  defendant  doubUess  knew  how 
many  acres  he  had  in  hops,  the  contract  would,  after  fbe  worda  *^ot 
,  exceeding,"  have  contained  the  words  "eight  acres."  The  writtMi 
part  of  the  contract,  in  using  the  words  "not  to  exceed  fifteen  acres," 
was  apparently  so  drawn  because  the  parties  did  not  know  how 
many  acres  the  defendant  would  put  in  hops  for  the  three  years 
during  which  the  contract  was  to  last.  It  was  not  the  natural  or 
proper  language  to  use,  if  it  was  the  real  intention  of  the  parties 
that  defendant  should  only  deliver  to  plaintiff,  under  the  contract, 
the  hops  grown  on  the  eight  acres  then  in  cultivation.  We  conclude, 
therefore,  that  the  case  was  properly  disposed  of  at  drcoit,  and 
that  the  Judgment  shonld  be  atarmed,  with  costa. 


(Suiffeme  Ocnirt,  General  Term,  Third  Department   Hay  8, 18M.) 

WiTHKBB— TkSTIMONT  OF  PARTY— CRKDIBILITY. 

Where  defendant  calls  plaintiff  as  a  witness,  the  rale  Oiat  the  credlbllltj 
of  the  testimony  of  a  party,  tlioagh  uncontradicted.  Is  a  question  tor  Qm 
JnT7,  does  not  apply. 

Appeal  from  Ulster  county  coart 

Action  by  George  Hamilton  against  John  Forsyth  for  wages. 
From  a  judgment  of  the  county  court  reversing  the  judgment  of  a 
justice  of  the  peace,  plaintiff  appeals.  Reversed. 


Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEKRIGK,  JJ. 


HAMILTON  T.  FOBSYTH. 


e\ip.  ct.j 


HAMILTON  0.  FOBSYTH. 
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Eckert  &  Westbrook  (John  D.  Eckert,  of  counsel),  for  appellant. 
Charles  F.  Cautine,  for  respondent 

PUTNAM,  J,  The  respondent  claims  that  the  judgment  of  the 
justice  was  properly  revereed  by  the  county  court  on  account  of  the 
alleged  error  of  the  justice  In  excluding  the  check  for  |4.50,  dated 
March  26,  1891,  offered  in  evidence  "by  the  defendant  on  the  trial; 
that,  if  said  check  had  been  received,  it  would  have  shown  a  payment 
of  ?4.50  by  defendant  to  plaintiff  on  March  26, 1891;  and,  a  cash  pay- 
ment of  f  25  in  the  same  month  being  admitted,  such  payments  would 
have  tended  to  show  that  plaintifTs  claim  that  he  commenced  work 
for  the  defendant  on  March  9, 1891,  was  untrue,  as  In  that  case  no  sum 
would  have  become  due  to  plaintiff  until  April  9, 1891.  But  the  only 
evidence  in  the  case  in  regard  to  the  said  check  was  that  introduced 
bj  defendant.  He  proved  by  plaintiff,  whom  he  (defendant)  made 
his  witness  in  that  regard,  that  the  check  in  question  was  given  for 
three  days'  work  done  prior  to  March  9,  1891,  The  defendant  was 
afterwards  sworn,  and  did  not  contradict  plaintiff's  testimony,  but 
rather  corroborated  it.  Hence,  the  defendant  proved  that  the  check 
in  question  was  for  work  done  prior  to  the  alleged  hiring;  and,  such 
being  the  case,  it  was  properly  excluded  by  the  justice.  Had  the  de- 
fendant, in  the  first  instance,  proved  the  check  in  question  by  an- 
other witness  than  the  plaintiff,  and  the  latter,  as  a  witness  on  his 
own  acconnt,  had  testified  that  said  check  was  given  for  work  done 
prior  to  March  9,  1891,  doubtless  the  defendant  would  have  had  the 
right  to  go  to  the  jury  as  to  the  credibility  of  plaintifFs  testimony, 
even  if  such  statement  of  the  plaintiff  had  not  been  denied  on  the 
trial.  But  defendant  chose  to  make  the  plaintiff  his  own  witness 
in  regard  to  the  check,  and  proved  by  him  what  the  check  was  given 
ft)r,  and  that  it  was  not  material  to  the  issues  formed  by  the  plead- 
ings; and,  his  evidence  not  being  contradicted,  the  justice  was  au- 
thorized to  sustain  plaintiff's  objection  to  the  introduction  of  the  pa- 
per. But,  were  it  otherwise,  it  may  be  doubted  whether  the  error  of 
the  justice,  if  any  error  there  was,  in  excluding  the  paper  in  question, 
was  one  that  in  any  manner  harmed  the  defendant.  The  facts  that 
the  cheek  would  have  shown,  if  introduced,  seem  to  have  been  proved 
by  the  evidence  in  the  case.  The  plaintiff  testified:  "This  check 
was  given  to  me  for  days'  work  done  before  March  9,  1891,  for  Mr. 
Forsyth;  for  three  days*  work,  at  ?1.50  per  day."  Defendant  testi- 
fied: "This  check  of  March  26,  1891,  is  for  three  days'  work,  at  ?1.50 
per  day."  The  above-quoted  testimony  was  not  stricken  out,  but 
remained  in  the  case,  and  showed  that  on  March  26, 1891,  defendant 
ffave  to  plaintiff  a  check  for  three  days*  work,  at  $1.50  per  day.  The 
check,  if  introduced,  would  have  shown  no  more.  The  judgment  of 
the  county  court  should  be  reversed,  with  costs.   All  concur. 
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OLAFPEB  T.  KELLS. 


(Supr^e  Oonrt^  Oeneral  T&m,  Third  D^rtmoit   May  8. 18M.) 

LAKDLOSD  and  TbHAFT— BrBAGH  of  COTSNAST— DAKAaBB. 

Judgment  In  favcnr  of  a  lessee  for  damages  for  breach  of  a  ooTenant  by 
the  lesser  to  repair  an  Ice  house  Is  not  supported  by  the  erldenee  wbm 
It  does  not  appear  to  what  extent  the  Ice  was  damaged  In  conse- 
quence of  the  failure  to  repair,  or  what  repairs  the  Ice  house  needed,  or 
how  much  less  the  Ice  was  worth  In  consequence  of  the  breach  of  corenant 

Appeal  from  Rensselaer  county  court 

Action  by  Norman  Clapper  against  William  E.  Kells.  From  an 
afflrmatire  judgment  in  favor  of  defendant  on  hia  counterclaim^ 
pUiintifr  appealsL  Reversed. 

Argaed  before  MATHAM,  P.  J.,  and  PUTNAM  and  HEBRICK, 
JJ. 

Nelson  Webster,  for  appellant 
Alfred  A.  Guthrie,  for  respondent 

PUTNAH,  J.  This  action  was  brought  in  a  justice's  court  to 
recover  on  an  alleged  claim  for  rent,  goods,  chattels,  and  labor.  The 
defendant  in  his  answer,  besides  a  general  denial,  set  up  several 
counterclaims.  The  third  alleged  counterclaim  was  for  damages 
suBtained  by  him  in  consequence  of  the  failure  of  plaintiff  to  fulfill 
an  agrement  to  repair  an  ice  house  leased  by  plaintiff  to  defendant 
The  case  was  tried  before  a  jastice  and  a  jury,  and  the  defendant 
obtained  judgment  against  the  plaintift  in  ike  action  for  (49^ 
damages  and  costs.  The  jury,  therefore,  must  have  allowed  the  de- 
fendant bis  counterclaim,  or  some  part  thereof.  On  the  trial  the 
written  lease  executed  by  plaintiff  to  defendant  was  received  In  evi- 
dence, and  it  contained  a  covenant  on  the  part  of  plaintiff  to  keep 
the  premises  rented  in  good  repair.  There  was  testimony  showing 
that  plaintiff  had  failed  to  perform  said  covenant  The  defendant 
was,  therefore,  entitled  to  recover  whatever  damages  he  had  sus- 
tained. But,  after  a  careful  examination  of  the  testimony  contained 
in  the  case,  we  are  unable  to  discover  any  proper  evidence  on 
which  the  jury  could  estimate  the  damages  resulting  from  such 
breach  of  covenant.  There  was  no  proof  whatever  as  to  what  extent 
the  ice  m^ted  or  was  damaged  in  consequence  of  plaintiff's  failure 
to  repair  the  ice  house.  There  was  no  satisfactory  proof  as  to  what 
repairs  the  ice  house  needed,  or  to  show  how  mnch  less  the  ice  was 
worth  in  consequence  of  plaintiff's  breach  of  covenant  than  it  would 
have  been  had  that  covenant  been  performed.  In  fact,  the  judgment 
seems  entirely  unsupported  by  the  evidence.  The  testimony  given 
on  the  trial  as  to  what  Hayes  paid  for  the  ice,  and  what  he  said  he 
would  have  paid  for  it  bad  the  ice  house  been  in  good  repair,  was 
so  clearly  not  competent  to  show  damage  that  It  is  unnecessary  to 
discuss  the  matter. 

On  the  trial,  also,  objections  of  the  plaintiff  to  clearly  improper  evi- 
dence  offered  by  defendant  were  overruled  by  the  justice.    For  in- 
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stance,  defendant  having  shown  that  he  sold  the  ice  for  9800,  and 
asked  fSOO  for  it,  the  f<d]owing  proceedings  were  had: 

"Question.  Bid  inirdiasen,  at  the  tlm«  ot  purchase  state  the  reawm  for  re- 
fiutng  to  pay  the  sum  of  $500.00?  (Objected  to  as  immaterial,  and  as  call- 
ing for  a  coDTersation  between  third  parties  In  absence  of  plaintiff.  Objection 
orermled.)  Answer,  Yes,  sir.  Question.  What  was  the  reason?  (Objection 
same  as  before.  OTemUed.)  Answer.  Because  the  ice  house  was  in  such  bad 
shape.  Question.  What  farther  did  they  say?  (Objected  to  same  as  before, 
and  upon  the  farther  ground  as  not  a  proper  rule  of  damages.  Orerruled.) 
Answer.  They  said  they  would  not  give  but  fSOO.OO  just  as  it  was.  I  took 
the  $3(N).00.  They  would  have  given  me  $400  if  the  Ice  was  in  good  shape." 

It  requires  no  discnesion  or  citation  of  anthoritieB  to  show  that 
the  above  evidence  80  objected  to  by  plaintiil  was  hearaay  and  im- 
proper. 

Other  objections  of  the  plaintiff  to  incompetent  evidence  offered 
by  tiie  defendant  were  erroneously  overruled  by  the  justice.  For 
inatance,  plaintiff  daimed  to  recover  of  defendant  for  an  ice  bar. 
The  juBlice  allowed  the  following  qaesUon  to  be  asked  of  the  witness 
H^es: 

"Q.  State  what,  If  anything,  Wm.  Garrison  said  to  you  In  regard  to  the  ice 
bar.  (Objected  to  as  conversation  betweoi  third  parties,  liearsay.  Improptf, 
and  Inunatolal.   Objection  overmled.)   A.  He  ssld  the  bar  was  his." 

It  follows  that  the  judgment  of  the  courts  below  must  be  reversed, 
with  costs  to  appellant  In  this  court  and  in  the  county  court  All 
concur. 


OSnprane  Court,  General  Tom,  nurd  Department   Mi^  8, 1894.) 

Dahaobs— Abusino  Cattlb— Etidbncb. 

In  an  action  for  abusing  plaintUTs  cattle  while  trespassing  on  defendant's 
land,  evidence  that  defendant  chased  the  cattle  twice  around  his  farm, 
that  be  set  his  dog  on  them,  and  used  a  pitehfwk,  is  not  suffidait,  -whsxe 
it  does  not  appear  that  defmdant  annecerasrlly  chased  the  cattle,  or  undw 
what  cSrcamstances  and  to  what  extent  he  used  the  pltchtOilc  and  the  dog. 

Appeal  from  Sullivan  county  court 

Action  by  Hary  M.  Carney  against  Miner  Brome  to  recover  dam- 
ages for  wrongfully  chasing,  abusing,  and  dogging  eight  cows  and  a 
Holstein  heifer  belonging  to  plaintiff.  From  a  judgment  of  the 
county  court  reversing  a  judgment  of  the  justice  entered  on  a  verdict 
in  favor  of  plaintiff  for  $14,  plaintiff  appeals.  Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

M.  H.  Couch,  for  appellant 

Charles  H.  Stage  and  Peter  E.  Palen  (T.  F.  Bush,  of  counsel),  for 
respondent 

PUTNAM,  J.  I  have  entertained  considerable  doubt  as  to  the 
proper  disposition  of  tills  case.  My  first  impression  was  that  the 
evidence  presented  a  fair  question  of  fact  for  the  jury  in  the  trial 
court,  and  that  tiie  judgment  entered  on  the  verdict  rendered  there- 


CARNBT  V.  BBOMB. 


1020 


>EW  YOBK  SDPPLXnaiT,  vol.  28. 


[Sap.  Gt. 


in  shoald  not  have  been^disturbed,  for  the  reasons  stated,  and  un- 
der the  antborities  cited,  by  the  learned  connael  for  the  appellant; 
but  a  careful  examination  and  consideration  of  the  facts  of  the  case 
have  led  me,  although  with  some  hesitation,  to  concur  in  the  con- 
clusion reached  by  the  learned  county  judge.  It  seems  the  plaintiff's 
cattle  came  upon  defendant's  premises,  l^e  latter  had  the  right  to 
drive  them  therefrom  into  the  highway,  and,  If  he  did  so  in  a  proper 
manner,  is  not  liable  for  any  Injury  to  the  animals.  It  was  for  the 
plaintiff  to  show  that  the  defendant,  in  exercising  the  right  he  had 
to  drive  the  cattle  off  of  his  premises,  in  some  manner  abused  or 
ill-treated  them.  It  was  shown  by  the  admission  of  the  defendant 
that  he  chased  the  cattle  twice  around  his  farm.  Bat  there  was 
not  a  scintilla  of  evidence  showing  any  fault  on  his  part  in  this  re- 
gard. It  is  not  to  be  inferred  that  he  would  voluntarily  or  nnnec- 
eMiarily  drive  the  animals  twice  around  his  farm.  The  preanmption 
is  rather  that  they  were  wild,  and  ran  aa  they  did  despite  his  efforts 
to  prevent  them.  Defendant  admitted  that  he  set  his  dog  on  the 
cattle.  In  the  absence  of  any  proof  of  the  circumstances,  or  that 
the  dog  was  an  ugly  one,  that  fact  does  not  show  any  abuse  of  the 
cattle.  A  farmer  may  use  a  dog,  if  not  ugly,  under  certain  circum- 
stances, to  aid  him  in  driving  trespassing  cattle  from  his  premises. 
Defendant  also  said  he  used  a  pitdifork  to  separate  the  cattle,  but 
it  was  not  shown  that  any  injury  resulted  to  the  plaintifFs  animals 
thereby,  or  that  he  used  tbe  pitchfork  on  them,  or  in  fact  in  what 
way  he  did  use  it  I  fall,  therefore,  to  find  any  evidence  showing 
abuse  of  the  animals  by  defendant  while  they  were  on  his  premises. 
Had  there  been,  a  submission  of  the  case  to  the  jury  was  proper; 
but,  in  the  absence  of  sucb  evidence,  it  was  improper  to  allow  the 
jury  to  imagine  that  the  defendant  ill-treated  the  cattle.  I  therefore 
agree  with  the  views  stated  by  the  learned  county  judge.  It  was 
not  a  wrongful  act  on  the  part  of  the  defendant  to  drive  plaintiff^s 
cattle  from  his  premises.  It  was  not  wrongfol  for  him  to  chase 
them  twice  around  his  farm,  unless  they  were  so  chased  unneces- 
sarily, and  this  was  not  shown.  It  was  not  wrongful  to  use  a  pitch- 
fork to  separate  the  cattle,  unless  he  used  it  in  a  wrongful  way,  and 
on  plaintiff's  cattle,  and  these  facta  were  not  proved.  It  was  not 
■  wrongful  to  set  the  dog  on  the  cattle  under  certain  circumstances, 
and  it  does  not  appear  under  what  circumstancee  he  used  the  dog 
to  aid  in  driving  the  cattle,  or  to  what  extent  the  dog  chased  the 
cattle,  or  that  he  in  any  manner  injured  them. 

It  is  claimed,  however,  that,  in  driving  the  cattle  towards  plain- 
tifTs  premises  along  the  highway,  defendant's  hired  man,  Fred 
Ernie,  ran  and  abused  them.  It  appears  that,  after  defendant  suc- 
ceeded in  getting  the  cattle  into  the  highway,  he  directed  Ernie  to 
drive  them  to  and  into  the  road  leaijing  to  plaintifTs  house.  As 
suggested  on  the  argument,  this  direction  evinced  a  neighborly  and 
friendly  spirit  on  the  part  of  the  defendant,  and  the  absence  of  an 
intent  to  injure  the  plaintiff.  While  Ernie  was  driving  the  cattle 
towards  plaintiff's  premises,  it  was  shown  that  they  were  ranning 
rapidly,  foUowed  by  Ernie  and  a  dog  owned  by  one  Dutcber.  It 
does  not  appear  that  Ernie  called  the  dog  or  set  him  on  the  cat- 
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tie,  or  had  any  control  over  him,  nor  whether  he  caosed  the  cattle 
to  run,  or  whether  they  voluntarily  ran, — ^he  being  oompdled  to  do 
likewise  to  keep  np  with  them,— or  whether  they  were  started  by 
the  dog*  Dntcber  testified  that  the  cattle  ran  by  his  place.  He 
■aw  his  dog  ranning  down  by  them.  The  cattle  were  running  fast 
He  judged  his  dog  caused  the  running.  It  appears,  therefore,  that 
defendant  was  doing  a  neighborly  act,  sending  plaintlft's  cattle 
home.  On  the  way  they  were  shown  to  have  run  rapidly;  but  it 
does  not  appear  by  any  satisfactory  evidence  whether  the  running 
was  caused  by  defendant's  servant  or  by  tiie  dog,  or  in  consequence 
of  the  cattle  being  wUd.  'Bi.e  jury  were  not  at  liberty  to  imagine 
that  Ernie  abused  the  animals  by  running  them,  in  the  absence  of 
any  sat^actory  proof  that  he  vbb  respondble  therefor.  It  vaa  for 
the  plaintiff  to  establish  her  cause  of  action,  and  if  the  running  of 
the  animals,  under  the  testimony,  could  as  well  be  attributed  to  the 
act  of  the  dog  as  to  that  of  Ernie,  the  jury  had  no  right  to  guess  that 
It  was  caused  by  him.  It  is  hardly  to  be  presumed  that  Ernie,  at 
Buch  a  season  of  the  year,  would  willingly  have  driven  the  cattle  at 
a  rate  of  speed  rendering  It  necessary  for  him  to  run  rapidly  to 
keep  up  with  them.  Doubtless,  the  evidence  was  suDScient  to  estab- 
lish the  fact  timt  the  injury  to  {daintifrB  cattle  was  caused  by  run- 
ning, but  it  was  not  to  show  whether  such  running  was  caused  by 
a  wrongful  act  on  the  part  of  defendant,  or  by  some  other  cause  for 
which  defendant  was  not  responsible.  It  was  just  as  likely  to  have 
been  owing  to  the  latter  as  the  former  cause.  As  was  said  (al- 
though not  in  a  similar  case)  in  Tavlor  v.  City  of  Yonkers,  105  N.  Y. 
202-209, 11  N.  E.  642,  the  plaintiff  iaaust  faU  "if  it  is  just  as  probable 
that  the  injury  came  from  one  cause  as  the  other,  because  he  is 
bound  to  make  out  his  case  by  preponderance  of  evidence,  and  the 
jury  musi;  not  be  left  to  a  mere  conjecture,  or  to  act  on  a  bare  pos- 
sibility." We  think  that  the  plaintiff  failed  to  show  any  abuse  of 
the  cattle  by  the  defendant  while  they  were  being  driven  along  the 
highway  at  the  time  in  question.  Chi  the  whole  case  we  conclude 
that  the  plaintiff  failed  to  show  any  wrongful  act  on  the  part  of  the 
defendant,  as  charged  in  the  complaint,  and  hence  that  the  judgment 
should  be  affirmed,  with  costa.  All  concur. 


(SnpTCTie  Court.  General  Term,  Third  Department    May  8. 18M.) 

BmvBr  AsBBBSvsirr— Vauimctt— PBTiTioir  bt  Profertt  Owkbbs. 

Where  a  itreet  Improvement  is  made  without  a  petition  signed  by  the 
owners  of  a  majority  of  the  lineal  frontage  of  the  street,  aib  required  by 
Laws  18S5,  c.  131,  §  102,  the  assessment  is  void. 

Appeal  from  judgment  on  report  of  referee. 

Two  actions — one  by  John  C.  Miller  against  the  city  of  Amster- 
dam, and  the  other  by  Mary  G.  ^ith  against  the  same  defendant— 
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to  remove  cloud  from  title.   There  was  a  judgment  in  favor  of  plain- 
tiff in  each  case,  and  defendant  appeals.  Affirmed. 
The  opinion  of  A.  D.  L.  Baker,  Beferee,  ia  as  follows: 

The  plalntUT  brlngg  Oils  action  for  tbe  purpose  of  having  a  doad  remoTed 
from  the  title  to  certain  real  estate  owned  hy  him  In  the  dty  of  Amsterdam, 
claiming  that  the  defendant  has  laid  an  illegal  assessment  upon  the  same. 
The  defendant,  a  municipal  corporatlcm,  having  assessed  the  plalntllTs  prop- 
erty for  a  part  of  the  expense  Incurred  in  the  paving  of  East  Main  street. 
In  said  dtjr,  and  being  about  to  collect  tbe  same,  the  plaintifE  obtained  an  in- 
junction In  the  action,  restrahiing  audi  collection  until  tbe  further  ordo-  of  tbe 
court.  Tbe  plaintiiE  axon  In  bitt  complaint  that  the  assessment  reteared  to 
was  void,  tor  the  reason  that  tbe  lnltlatof7  step  necessaiy  to  ccmfer  Jurisdic- 
tion to  make  the  Improvement  was  not  taken,  and,  further,  that  the  defend- 
ant, In  Its  proceedings  in  connection  therewith,  failed  to  comply  with  tbe 
charter  under  which  It  is  Incorporated,  and  that,  therefore,  the  assessment 
levied  for  such  alleged  improvement  Is  void  and  Illegal.  The  defendant  Is 
incorporated  under  chapter  131  of  the  Laws  of  1885.  Section  96  of  this  chap- 
ter confers  upon  the  common'  council  tbe  power  to  cause  any  street  In  tbe 
cl^  to  be  graded,  paved,  or  repaved,  and  the  section  also  provides  the  manner 
and  method  by  which  tiie  expense  of  the  same  shall  be  paid;  but  In  ordw  to  folly 
understand  the  r^ts  and  powws  of  the  common  oonndl  over  the  streets  In  said 
city,  and  to  determine  when  they  shall  be  exerdsed,  so  far  as  such  powers 
relate  to  paring,  etc.,  it  is  necessary  to  read  section  102  of  this  chapter,  which 
provides  that  "no  sewer  shall  be  constructed,  nor  shall  any  street  be  paved 
by  the  city,  unless  the  owners,  owning  a  majority  of  the  amount  of  lineal 
feet  fronting  on  tbe  part  of  the  street  proposed  to  be  paved  or  sewered,  peti- 
tion therefor,  and  the  same  shall  be  ordered  by  a  vote  of  two-thirds  of  tbe 
common  council  In  office."  From  tbe  reading  of  this  section  It  is  apparent 
that  the  common  council  is  not  permitted  to  exercise  this  power  until  con- 
sent has  been  givrai,  txt  request  mfade,  as  pointed  out  In  the  section  last  re> 
ferred  to.  In  other  words,  this  power  on  the  part  of  the  common  cotincil  can- 
not be  legally  exerdsed  unless  tbe  owners  owning  a  majority  In  amount  of 
the  lineal  feet  fronting  on  the  street  proposed  to  be  paved  petition  tor  the 
same.  It  is  obvious,  therefore,  that  without  such  petition  the  common  council 
cannot  act  In  reference  to  such  improvement,  for  In  this  way,  only,  can  It  ob- 
tain Jurisdiction,  which,  in'  my  opinion,  is  absolutely  necessary  In  <Hrder  to 
render  its  subsequent  act  In  connection  with  the  Improvement  valid  and  bind- 
ing upon  the  property  owners  sought  to  be  charged  with  the  expense  thereof. 
Section  102  serves  as 'a  protection  to  tbs  property  owners  of  the  dty.  If  it 
were  not  toe  Its  provisions,  it  might  be  possible  for  the  common  council  to  act 
arbitrarily,  and  thereby  Impose  an  unjust  tax  upon  the  property  owners. 
It  may  be  that,  even  after  Jurisdiction  has  been  obtained  in  the  first  Instance, 
a  substantial  departure  from  the  statute,  or  a  failure  to  comply  with  ita 
provisions  In  any  material  point,  will  render  the  proceedings  void.  The  courts 
of  our  state  declare  "that,  where  a  dty  Is  authorized  by  statute  to  assess 
proper^  for  Intemal  Improvements,  the  act  must  be  rigorously  pursued,  to 
give  validity  to  a  subsequent  sale  of  the  property  to  collect,  the  tax  fbr  soch 
improvements."  Merltt  v.  Village  of  Prat  Ohester,  71  N.  T.  800;  Hopkins  t. 
Mason,  61  Barb.  469.  In  proceedings  under  an  act  aiith<n4dng  street  im- 
provements, Jurisdiction  Is  acquired  step  by  step,  and  ceases  with  a  failure 
to  comply  with  any  material  provision  of  the  act  Adams  v.  Ballway  Oo., 
10  N.  Y.  328.  Where  no  Jurisdictl(»i  Is  obtained  In  the  first  instance,  or 
where  it  Is  lost  owing  to  a  failure  to  comply  with  any  material  provision  of 
the  statute,  the  proceedings  are  void,  and,  if  void,  then  a  collateral  action 
may  be  brought  to  set  aside  the  assessment  as  a  cloud  up<ni  the  plaintiff's 
title,  but.  If  it  is  simply  an  Irr^nlarily,  perhaps  such  an  action  would  not  be 
the  proper  remedy. 

This  brings  us  to  the  question  Involved  In  the  case  at  bar:  Was  tbe  petition 
presented  to  the  common  conndl  In  this  case,  and  upon  which  It  relied  and 
acted,  and  upon  which  the  assessment  sought  to  be  enforced  Is  based,  a  proper 
X)etitIon,--euch  a  one  as  Is  prescribed  by  section  102?  The  street  committee 
to  wtUch  it  was  refored  say  it  waa.    In  its  report  to  the  common  council  on 
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the  Ist  of  October,  1880,  It  finds  the  total  feet  frontage  on  East  Main  street 
to  be  8,200.  It  then  deducts  600  feet  for  Intersecting  streets.  It  also  finds 
that  the  petition  r^rescaats  ^066  feet.  To  this  Is  added  302  feet  taken  from 
the  water  ooinmiBsloiierB'  books,  making  In  all  43<Et7  feet,  and  reported,  In 
«ffect  that  It  had  more  than  a  majority  in  amount  of  lineal  feet  fronting  on 
the  street  In  favor  of  the  iff<qK«ed  Improvement.  Tbim  report  was  accepted 
and  acted  upon  by  the  common  conncU.  the  contract  for  the  paving  of  the 
street  was  let,  and  the  street  thereafter  paved.  The  evidence  In  the  case  is 
that  the  total  numb^  of  feet  actually  paved  was  8,472.6  feet,  and  that  the 
total  number  of  lineal  feet  fronting  on  the  street  between  Bridge  street  and 
the  &xA  of  the  street-car  tracks,— the  two  points  mentioned  in  the  petition,— 
-was  8,3S8Jt,  Instead  of  8,200,  feet,  as  rqiorted  b7  the  street  committee.  I  am 
unable  to  see  where  ttie  street  committee  obtained  the  right  to  deduct  die  000  feet 
toe  Intersecting  streets,  or  to  add  the  902  feet  taken  from  the  books  of  the 
wat»'  commlasionera;  but  assuming  that  such  right  existed  (which  I  do  not 
concede),  BtQl  no  petition  as  required  by  section  102  was  before  It  or  the  com- 
mon connclL  From  a  careful  examination  of  the  evidence,  I  am  clearly  of  the 
opinion  that  the  petition,  or  what  purported  to  be  the  petition,  did  not  con- 
tain the  signatures  of  the  own»s  owning  the  requisite  amount  of  property 
fronting  upon  the  street  sought  to  be  paved,  The  petition,  in  order  to  confa 
Jurisdiction  upon  the  common  council  or  city,  should  have  contained  the  sig- 
natures of  the  owners  owning  at  least  a  majority  of  the  8384  feet,  that  being 
the  number  of  feet  paved  between  Muket  and  Bai^e  streets.  It  did  not  con- 
tain soch  majority.  In  fact,  the  evidence  seems  to  be  conclusive  that  the 
petition  did  not  contain  the  slgnatwrea  of  the  owners  exceeding  3,300  feet, 
which  was  considerab^  less  tban  half  of  the  total  number  of  feet  frontage 
aa  found  by  the  street  committee.  This  being  true,  It  follows  that  the  com- 
mon council  did  not  have  a  petition  presented  to  it,  such  as  the  statute  re- 
quires, and  its  conclusion  or  determination  to  the  contrary,  In  my  Judgment, 
was  of  no  avail.  It  could  not  obtain  Jurisdiction  by  simply  saying  or  resolv- 
ing ttiat  it  had  it  It  Is  true  that  some  of  the  federal  authorities  cited  by  de- 
fendant's counsel  seem  to  Indicate  a  dUferrat  doctrine;  but  the  court  of  ap- 
peals of  our  state,  in  repeated  coses,  has  established  the  doctrine  dearly  that, 
if  Jurisdiction  was  not  in  fact  conferred,— if  the  petition  was  not  In  compli- 
ance with  the  material  provisions  of  the  statate,— any  proceedings  or  action 
on  the  part  of  the  common  council,  based  upon  such  petition,  would  be  void, 
and  a  collattfal  proceeding  or  action  can  be  brought  to  set  aside  the  assess- 
ment for  the  reason  that  the  proceeding  was  illegal  from  the  beginning.  Jex 
T.  Mayor,  103  N.  Y.  636,  0  N.  E.  30. 

In  this  view  ot  the  case  I  do  not  deem  It  necessary  to  pass  directly  upon 
^e  questions  raised  upon  the  trial  as  to  whether  or  not  the  common  council, 
attet  Moulting  the  report  of  the  street  committee,  compiled  with  the  statate 
In  the  proceedings  taken  by  It  It  follows,  therefore,  If  I  am  right  in  my 
views  of  the  case,  that  the  plaintiff  should  succeed  In  his  action,  and  should 
have  Judgment  In  bis  favor,  declaring  the  assessment  against  his  iffopcrty 
v(4d. 

Argoed  before  MAYHAM,  P.  and  FXTTNAH  and  HEBKICE, 
JJ. 

Edward  P.  White,  for  appellant 

Westbrook  &  Borst  (H.  Y.  Borst,  of  connael),  for  reBpondents. 

PUTNAM",  J.  I  have  looked  over  these  cases,  and  it  seems  to  me 
that  it  is  nnnecessary  to  write  an  opinion.  The  conclnsion  of  the 
referee  that  a  majority  of  the  taxpayers  on  the  street  did  not  sign 
the  petition  seems  sustained  by  the  evidence,  and,  in  the  absence  of 
the  signatures  of  such  majority,  the  defendant's  tmstees  had  no 
power  to. act.  I  do  not  think  that  defendant's  tmstees  coold  obtaiii 
jurisdiction  by  an  erroneous  finding  of  a  fact  necessary  to  confer 
jurisdiction.   See  Jex  v.  Mayor,  103  K.  Y.  636-639. 9  N.  E.  39;  Cag- 
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win  V.  Town  of  Hancock,  84  N.  Y.  532;  Latbrop  v.  City  of  Buffalo, 

3  Abb.  Dec.  30;  Tlngue  v.  Village  of  Port  Chester,  101  N.  Y.  294, 

4  N.  E.  625.   All  concur. 

BENOIT  T.  TROY  &  L.  B.  CO. 
(Supreme  Court,  General  Term,  Third  Department    May  8, 1894.) 

NSOLIOBNOB — RDNAWA.T  HORSBS — EnOWLBDOE  OF  ChAAACTBR. 

In  an  action  for  Injuries  inflicted  hy  a  runaway  team  of  defendant,  the 
Tlclons  or  dangerous  character  of  the  horses  Is  a  question  for  the  jury, 
wh»e  there  Is  evidence  that  the  hwaes  had  previously  run  away  and  that 
defendant  knew  It 

Action  by  Julia  Benoit,  by  her  guardian  ad  litem,  against  the  Troy 
&  Lansingbni^h  Bailroad  Company,  for  personal  Injnries.  There 
was  a  judgment  of  nonsuit,  and  plaintiff  moves  for  a  new  trial  on 
exceptions  ordered  to  be  heard  at  general  term  in  the  first  instance, 
pursuant  to  Code  Civ.  Proc.  §  1000.  Granted. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK,  JJ. 

James.  F.  Crawford  (Galen  B.  Hitt,  of  counsel),  for  plaintiff. 
R  A.  Pannenter,  for  defendant 

PER  CURIAM.  Plaintiff,  an  infant  seven  years  of  age,  was  in- 
jured by  a  span  of  horses  bdonging  to  defendant,  while  they  were 
running  away  on  Ontario  street,  in  the  city  of  Cohoes.  The  com- 
plaint alleges  that  said  span  were  addicted  to  running  away,  to  de- 
fendant's knowledge,  and  also  that  the  sled  or  vehicle  before  wMch 
they  were  being  driven  at  the  time  of  the  accident  was  defective  not 
affording  sufficient  means  to  control  said  horses,  and  hence  liie  in- 
jury to  plaintiff  resulted  from  negligence  on  the  part  of  defendant. 
The  trial  judge  nonsuited  the  plaintiff. 

The  only  matter  for  our  consideration  is  whether,  on  the  evidence 
given,  the  question  of  the  defendant's  negligence  should  have  been 
submitted  to  the  jury.  It  is  not  denied  that  the  owner  of  dangerous 
or  vicious  animals,  with  notice,  is  liable  for  damages  done  by  them. 
Van  Leuven  v.  lyke,  1 N.  Y.  515;  Dickson  v.  McCoy,  39  N.  Y.  400- 
403.  Had  this  case  been  submitted  to  the  jury,  th^  could  have  found 
from  the  testimony  that  the  team  which  injured  the  plaintiff  had  run 
away  twice  before  the  injury.  If,  however,  it  had  been  made  to  ap- 
pear that  the  horses,  before  the  accident,  had  ran  away  only  on  one 
occasion,  of  which  fact  it  was  shown  that  the  superintendent  of  de- 
fendant had  notice,  we  think  a  submission  to  the  juiy  of  the  quer.tiou 
as  to  the  vicious  or  dangerous  character  of  the  horses  would  have 
been  proper.  Helmke  v.  Stetler  (Sup.)  23  K.  Y.  Supp.  392;  Eittredge 
V.  Elliott,  16  N.  H.  77;  Arnold  v.  Norton,  26  Conn.  92.  the  jury;  if 
allowed  to  pass  on  the  questions  of  fact  raised  by  the  pleadings,  there- 
fore, would  have  been  justiifled  in  finding  that,  a  week  before  the  in- 
jury to  plaintiff,  the  same  horses  which  caused  the  injury,  In  passing 
some  school  children  "snowballing"  in  the  street, — one  of  the  horses 
being  struck  by  a  srowball. — t)ecame  frightened  and  unmanageable, 
so  that  the  driver  was  unable  to  control  them;  that,  with  knowledge 
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of  tliis  fact,  defendant,  on  the  occasion  of  the  injury  to  plnintifE,  al- 
lowed the  same  team,  driven  before  the  same  sled  by  the  same  driver, 
to  go  over  t^e  same  route,  and  by  the  same  school,  where  the  team 
was  frightened  as  before,  and  again  became  ancontrollabie  and  ran 
away,  causing  the  injury  to  plaintifE  for  which  this  action  was  brought. 
We  think  that  the  evidence  was  such  that  the  case  should  liave  gone- 
to  the  jury.  The  jury  could  have  properly  found  that  a  team  that 
be<»me  frightened  and  uncontrollable  at  a  very  ordinary  occurrence 
in  a  public  street  were  dangerous  and  vicious,  and  that  defendant,, 
having  notice  of  the  character  of  the  horses,  was  negligent  in  again 
sending  said  horses,  with  the  same  driver  and  sled,  and  on  the  same 
ronte  where  they  were  before  frightened.  We  also  think  it  was  a 
question  proper  for  the  consideration  of  the  jury  whether  the  sled 
used  by  defendant  as  a  vehicle  before  which  to  drive  the  team  to  the 
bam  was  a  safe  one  for  the  purpose.  There  should  be  a  new  trial, 
with  costs  to  abide  the  event   All  concur. 


(Snpr«ne  Ocnirt,  G«na:al  Term,  niird  Department   Hay  8. 1804.) 

Pbacticb  in  Gitil  Ca8B6—Di8KIS8al— Trial  bkforb  Rxpkrbe. 

On  a  trial  by  a  refwee,  It  Is  error  to  dlamlBs  the  complaint  at  the  close  of 
plaintiff's  case,  unless  It  appears  that  the  evidence  raised  no  question  of 
fact  which  the  court  would  hare  been  compelled  to  submit  to  the  jury  bad 
the  trial  been  at  circuit 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  B.  Myers  and  others  against  Josephine  Polhemus 
to  recover  the  valne  of  a  quantity  of  ice  aU^^  to  have  been  sold  to 
defendant.  The  complaint  was  dismtesed  on  the  merite,  and  plain- 
tifTs  appeal.  Reversed. 

Argued  before  MAYKAM,  P.  J.,  and  PUTNAM  and  HEBHtCK,  JJ. 

Wilmer  H.  Dunn,  for  appellants. 
P.  Q.  Eckerson,  for  respondent 

PUTNAM,  J.  On  the  trial  before  the  referee,  the  defendant  did 
not  offer  any  testimony  or  rest  her  case,  but,  at  the  close  of  plaintiffs' 
evidence,  moved  to  dismiss  the  complaint  on  the  ground,  among  oth- 
ers, that  the  plaintiffs  had  failed  to  make  ont  a  cause  of  action.  As 
for  as  the  record  discloses,  no  other  prftceedings  were  had  in  the  ac- 
tion until  the  referee  dismissed  the  complaint  upon  the  merits  with 
costs.  Had  the  referee  denied  the  motion  to  diamiss,  the  defendant 
would  have  had  the  right  to  offer  evidence  in  her  own  behalf  upon  th(^ 
issues  raised  by  the  pleadings.  It  will  be  seen  that  the  case  is  like 
that  of  Place  v.  Hayward,  117  N.  Y.  487,  23  N.  E.  25.  In  that  case, 
on  the  close  of  the  plaintiff's  evidence,  defendant,  without  announc- 
ing tliat  he  rested  his  case,  moved  for  a  dismissal  of  the  complaint 
on  the  merits,  and  the  motion  was  granted.  It  was  held  that  the 
action  of  the  referee  was  equivalent  to  granting  a  nonsuit,  and  that 
to  maintain  the  judgment,  defendant  was  bound  to  show  that  there 
v.28N.Y.8.no.lO— 65 
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were  no  disputed  material  qnestions  of  fact  that,  npon  a  Jury  trial, 
would  have  been  required  to  be  submitted  to  the  jury,  and  that,  upon 
the  undisputed  evidence,  he  was  entitled  to  judgment.  See,  idao, 
Forbes  t.  Chichester,  125  N.  Y.  769,  26  N.  E.  914.  Hence,  to  sustain 
the  judgment,  it  must  appear  that  the  evidence  failed  to  raise  any 
qu^tions  of  fact  that,  if  the  trial  had  been  at  circuit,  the  court  would 
have  been  compelled  to  submit  to  the  jury. 

We  do  not  desire  to  criticise  the  flndings  of  the  learned  referee,  or 
to  express  an  opinion  that  such  findings  were  not  sustained  by  the 
evidence;  but  we  think  it  quite  clear  that,  on  the  evidence  given  on 
the  trial,  the  referee  would  have  been  authorized  to  find  that  ttie 
plaintiffs  sold  and  delivered  the  ice,  for  which  the  action  was  brought, 
to  the  defendant  It  was  shown  that  the  ice  in  question  was  con- 
tracted for  by  Charles  W.  Polhemus,  the  conceded  manager  of  de- 
fendant's business,  and  her  agent.  When  he  contracted  for  the  ice, 
it  does  not  appear  that  he  mentioned  any  name  as  a  purchaser,  or 
stated  for  whom  he  purchased  it  He  was  authorized  to  purchase  ice 
for  the  defendant  The  ice  was  taken  by  defendant's  wagons  and 
teams,  and  afterwards  Anderson,  agent  of  the  plaintifFs,  went  to  de- 
fendant's <Mc&f  and  brought  tils  bo^  containing  the  Items  of  the  Ice 
delivered,  and  compared  the  same  with  the  book  there  kept,  and 
found  that  the  books  agreed.  Here  was  a  sale  of  ice  to  defendant's 
manager  and  agent,  the  name  of  the  purchaser  not  being  mentioned, 
a  delivery  of  the  ice  to  defendant,  and  an  entry  of  the  ice  so  de- 
livered on- defendant's  book.  Of  course,  there  is  evidence  tendii^  to 
show  that  defendant  was  not  the  purchaser;  as,  the  draft,  the  bUl, 
and  the  testimony  of  Charles  W.  Polhemus,  who  swore  that,  in  ad- 
dition to  working  for  his  mother,  the  d^endant,  he  carried  on  an  in- 
dependent business  as  a  wholesale  dealer  in  ice,  and  boi^t  the  loe 
in  question  on  his  own  account,  and  resold  it  to  defendant  before 
it  was  delivered.  Under  the  circumstances  of  the  cas^  howevCT, 
it  was  a  question  for  a  court  or  jury  as  to  what  credit  should  be  given 
to  his  testimony.  From  the  above  statement  it  is  evident  that  a 
qaestion  of  fact  was  raised  in  the  case,  to  be  passed  upon  by  the 
referee,  and  that  from  such  evidence  the  court  could  have  found  that 
defendant  was  the  purchaser  at  the  Ice  specified  in  the  complaint; 
and  hence,  within  Place  v.  Haywaid,  supra,  a  Judgment  of  dismissal 
of  the  complaint,  which,  under  the  circumstances,  was  a  judgment 
of  nonsuit,  was  not  authorized.  Had  a  dismissal  of  the  complaint 
been  proper,  however,  such  dismissal  should  not  have  been  on  the 
merits.  Terry  v.  Home  (Sup.)  13  N.  Y.  Supp.  353.  The  judgment 
diould  be  reversed,  the  referee  discharged,  and  a  new  trial  granted; 
costs  to  abide  the  event  All  concur. 


(Supreme  Gomt,  General  Torm.  Third  Department   May  8,  UKH.) 

PATlCBNT—MtBTAn  OV  FaCT. 

Plaintiff  ijreoA  to  sell  milk  to  def«idaut  for  a  rear,  Iwgliiniiig  Afrll  1. 
and  defendant  agreed  to  pear  therefor  at  a  oo-taln  rate  if  idaintlff  should 
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famlflb  the  gam?  quantity  In  November,  December,  and  January  as  in  May, 
Jane,  and  July,  bnt  otberwlse  at  a  lesser  rate,  payments  to  be  made  monthly. 
D^endant  paid  «ich  month  at  the  greatM  rate,  but  plaintiff  did  not  fnmlsb 
the  quantl^  rs  ptoYiAid  in  the  contract,  so  that  he  was  overpaid  for  the 
milk  furnished.  Hdd,  that  the  monthly  payments  made  by  defendant  did 
not  c(Hi8tltate  either  an  accord  and  satisfaction,  or  an  account  stated,  or 
Toluntary  paymcnti,  but  that  so  much  thoreof  as  were  overpayments  were 
.    made  under  mistake  of  fact 

Appeal  from  SulliTan  county  court 

Action  by  John  F.  Davis  against  Anna  B.  Eling  to  recover  Ipr  milk 
delivered  to  defendant's  creamery  daring  the  months  of  February  and 
March,  1892.  There  was  a  judgment  in  favor  of  plaintiff  for  f  43.30 
damages,  besides  costs.  Defendant  appealed  to  the  county  coiirt, 
and  demanded  a  nevr  trial  in  that  court  Tbe  county  court  directed 
a  verdict  in  f&roT  of  plaintiff  for  (43.90,  with  Interest,  and  defendant 
appeals.  Reversed.   

Argued  before  MAYHAM,  P.  J,,  and  PUTNAM  and  HEBEICK,  JJ. 

J.  L  Curtis  (T.  F.  Bush,  of  counsd),  for  appellant 

John  F.  Anderson  (Lewis  E.  Carr,  of  counsel),  for  respondent 

PUTNAM,  J.  This  action  was  brought  to  recover  for  milk  sold 
and  delivered  daring  the  months  of  February  and  March,  1892,  under 
the  provisions  of  a  written  contract  between  the  parties,  which  took 
effect  on  April  1,  1891,  and  continued  until  April  1,  1892,  and  by 
which  plaintiff  during  said  period  agreed  to  deliver  milk  to  defend- 
ant The  latter  was  to  pay  on  the  16th  of  each  month  for  the  milk 
ddivered  the  prior  month.  In  pursuance  of  the  contract,  plaintiff 
delivered  milk  from  April  1, 1801,  to  April  1, 1892,  and  following  the 
deUvery  of  each  month  defendant  made  the  p&jmentB  required  by  the 
contract  Ifj  checks.   The  check  of  May,  1891,  is  as  follows: 

"Jersey  Olty,  N.  J..  May  12, 1S91 
*<rfr8t  National  Bank. 

"PKy  to  the  orda  of  A.  Davis,  twenty-flve  and  2-100  dollars. 

*'92S.02-100. 

"Paid  in  full,  to  May  1st.  *91.  Anna  B.  Kllnff." 

Each  month  thereafter  up  to  Febrtiary,  1892,  defendant  paid  for  the 
mtlk  delivered  the  previous  month  by  a  similar  check.  It  is  conceded 
that  the  mUk  delivered  in  February  and  March,  1892,  has  not  been 
settled  for.  There  is  no  dispute  about  the  amount  delivered,  and 
its  value  at  the  contract  price  was  f43.90,  the  sum  for  which  the 
county  judge  directed  the  jury  to  render  a  verdict  in  favor  of  plain- 
tiff. The  only  question  in  the  case  arises  out  of  the  claim  of  defend- 
ant that  in  making  the  payments  for  the  months  of  April,  May,  Jime, 
July,  August,  and  September  she  overpaid  plaintiff  the  sum  of  |27.45, 
which  should  be  allowed  on  the  demand  for  milk  delivered  in  Feb- 
ruary and  March,  1892,  leaving  due  plaintiff  the  sum  of  116.52,  instead 
of  143.90.  It  was  provided  in  the  written  contract  that  if  plaintiff — 
and  others  who  executed  the  same  agreement  with  him — should 
deliver  as  much  milk  in  November,  December,  and  January  of  the 
year  embraced  in  said  contract,  as  they  shall  deliver  in  May,  Jun^ 
and  July  of  said  year,  the  defendant  would  pay  for  the  months  of 


Digitized  by 


1028 


HEW  YORK  8UFFLE1CBNT,  vol.  28. 


[Sup.  Ct. 


April,  May,  June,  July,  August,  and  September  one-half  of  1  per  cent 
per  quart  less  than  the  price  made  by  the  New  York  Milk  Exchange; 
but,  if  plaintiff  diaU  fail  to  deliver  as  much  milk  in  November,  De- 
cember, and  January  as  in  May,  June,  and  July  of  said  year,  then 
defendant  would  pay  for  the  mi^  delivered  in  April,  May,  June,  July, 
August,  and  September  three  quari^rs  of  1  per  cent  per  quart:  less 
than  the  price  made  by  the  New  York  Milk  Exchange.  As  above 
suggested,  the  contract  provided  that  on  the  15th  of  each  month  dur- 
ing ita  continuance  the  milk  delivered  the  prior  month  should  be 
paid  for.  Whether,  however,  the  plaintiff  should  be  entitled  the  first 
six  months  to  be  paid  at  the  rate  of  one-half  of  1  per  cent  or  three- 
quarters  of  1  per  cent  less  per  quart  than  the  price  made  by  the 
New  York  Milk  Exchange  could  not  be  determined  until  after  the  fol- 
lowing months  of  November,  December,  and  January,  as  until  then 
it  could  not  be  known,  whether  plaintifiF  would  or  wotdd  not  furnish 
in  those  months  as  much  milk  as  he  had  in  Hay,  Jun^  and  July.  In 
making  the  payment  for  the  first  six  months  of  the  year  defendant 
«  apparently  assumed  that  plaintiff,  in  November,  December,  and  Jan- 
uary thereafter,  would  deliver  the  same  quantity  of  milk  he  did  in 
May,  June,  and  July,  and  paid  for  the  milk  delivered  one-half  of  1  per 
cent  per  quart  less  than  the  price  made  by  the  New  York  Milk  Ex- 
change. In  fact,  plaintiff  in  November,  December,  and  January  did 
not  famish  the  same  quantity  of  milk  as  in  May,  June,  and  July,  and 
hence  plaintiff  was  only  entitled  to  receive  for  milk  delivered  the 
first  six  months  a  sum  three-quarters  of  1  per  cent  lera  per  quart 
than  the  price  made  by  the  New  York  Milk  Exchange.  The  defend- 
ant therefore  overpaid  for  said  first  six  months  of  the  contract;  such 
overpayment  amounting  to  |27.45. 

There  was  no  dispute  as  to  the  facts, — ^the  amount  of  milk  de- 
livered, the  sums  paid  by  defendant,  and  that  she  had  for  the 
months  above  specified  made  an  overpayment  that  plaintiff  was  not 
entitled  to  under  the  contract  The  court  below  directed  a  verdict 
for  the  plaintiff  f6r  the  amount  claimed,  holding  that  the  conceded 
overpayments  made  during  the  first  six  months  of  the  contract  by 
defendant  could  not  be  allowed  her.  We  cannot  concur  in  the  view 
of  the  case  taken  by  the  county  court  We  can  see  no  satisfactory 
reason  wjiy  all  sums  paid  by  defendant  under  the  contract  foi*  milk 
delivered  by  plaintiff  should  not  be  allowed.  As  above  suggested, 
the  milk  was  delivered  and  paym^ts  made  under  a  continuing 
contract  extending  from  April  1, 1S91,  to  April  1, 1892.  ^e  price 
which  plaintiff  should  receive  for  the  first  «x  months  could  not,  for 
reasons  above  stated,  be  detennlned  until  the  ^plration  of  nine 
months  from  the  lime  of  its  going  into  operation.  This  being  bo, 
defendant,  being  obligated  to  make  monthly  payments,  made  them 
at  the  maximum  price  mentioned  in  the  agreement  When  it  was 
found  at  the  end  of  nine  months  that  she  had  for  the  first  six 
months  paid  a  larger  sum  than  plaintiff  was  entitled  to,  we  can 
see  no  reason  whatever  why  the  overpayment  should  not  be  allowed 
on  subsequent  payments  becoming  due.  She  made  the  overpay- 
ments, when  it  was  uncertain  what  the  amount  of  the  monthly 
payments  should  be,  at  the  mnximnm  rat&  When  it  turned  oat 


Sup,  Ct.] 


DAVIS  V.  Kuiro. 


1029 


that  she  paid  more  than  was^ue  for  the  first  six  months,  it  is  hut 
just  that  the  excess  should  be  applied  on  the  subsequent  paymentis 
becoming  due  on  the  contract  No  sufficient  reason  is  stated  hj 
counsel  for  the  respondent  wl^  the  overpajmenta  should  not  be 
so  applied.  The  monthly  payments  by  defendant  to  plaintiff,  above 
referred  to»  did  not  make  a  monthly  accord  and  Batisfacfion,  as 
suggested  by  the  learned  counsel  for  respondent  There  was  never 
any  dispute  or  controvert  between  the  parties.  There  is  nothing 
in  the  transaction  in  question  like  an  accord  and  satisfaction.  Nor 
can  the  giving  of  the  check  each  month  be  deemed  an  account  stated 
as  to  the  milk  d^vered  the  prior  month.  The  monthly  payments 
in  qnestlon  did  not  effect  an  account  stated,  because  they  were  made 
at  a  time  when  it  was  impossible  to  determine  the  true  amount  that 
should  be  paid  plaintiff.  An  account  stated  is  where  the.  parties 
settle,  and  are  deemed  to  Intend  to  settle  and  state  their  acconnts. 
The  parties  here,  under  the  plain  provisions  of  the  contract,  could 
not  when  the  monthly  checks  were  given,  settle  the  amount  due  the 
plaintiff.  They  could  not  make  an  account  stated.  Nor  does  the 
eTidence  in  the  case  show  any  intent  to  make  an  account  stated 
by  any  agreement  or  settlement  between  the  parties.  Nor  can  the 
overpayments  made  by  defendant  be  deemed  voluntary  payments. 
What  are  called  **voluntary  payments"  are  when  one  knowipgly  pays 
and  intends  to  pay  an  illegal  or  unfounded  claim,  with  full  knowl- 
edge of  its  iUegaHty  or  groundlesanesB;  as,  for  instance,  had  plaintiff, 
at  the  termination  of  the  contract,  demanded  of  defendant  as  the 
sum  due  him  f43.90, — ^being  the  amount  for  which  he  obtained  judg- 
ment,— and  had  defendant  paid  him  what  he  demanded  voluntarily, 
with  the  knowledge  of  all  the  facts  which  she  now  knows,  this 
would  have  been  deemed  a  voluntary  payment  and  defendant  could 
not  have  recovered  the  overpayment  See  Trust  Oo.  v.  Manning, 
3  Sandf,  Ch.  58;  Ritter  v.  PhiUips,  53  N.  T.  586;  Bennett  v.  Bates, 
94  K.  Y.  364;  Oox  v.  Mayor,  etc.,  103  K.  Y.  519,  9  N.  E.  48;  Redmond 
V.  City  of  New  York,  126  N.  Y.  632, 26  N.  E.  727.  Many  other  cases 
to  the  same  effect  might  be  cited.  These  authorities  show  that  a 
'•voluntary  payment"  is  one  made  with  full  knowledge  of  the  facts, 
— a  voluntary  payment  of  an  unfounded  or  illegal  claim.  It  does  not 
appear  in  this  case  that  defendant  intended  to  pay  any  sum  in  ex- 
cess of  the  amount  due  on  the  contract  She  made  payments  in  ad- 
vance of  the  time  when  she  was  bound  to  make  them;  larger 
monthly  payments  ^an,  as  it  now  appears,  the  contract  called  for. 
*  But  when  she  made  them  the  proper  amount  to  pay  was  uncertain. 
The  overpayments  made  by  defendant  in  said  months  were  not  in 
pursuance  of  any  demand  of  plaintiff.  It  does  not  appear  that  there 
was  any  settlement  between  the  parties,  or  that  plaintiff  asserted 
any  claim  for  the  sums  paid.  All  that  the  case  diBcloses  is  that  at 
the  end  of  each  of  the  first  six  months,  the  price  "per  quart  for  the 
milT?  that  plaintiff,  would,  in  the  end,  be  entitled  to,  under  the  con- 
tract being  uncertain,  the  defendant  paid  him  the  highest  sum  he 
could  receive  thereunder.  She  paid  on  the  contract  in  advance,  but 
it  do^  not  appear  that  she  intended  to  pay,  in  the  end,  on  the  con- 
tract, a  greater  sum  than  plaintiff  was  legally  entitled  ta  There- 


Digrtized  by 


1030 


HEW  TOBX  BDPPLEIiaifT,T0L  28. 


[Sup.  CL 


fore  there  was  no  "rolnntarir  payment"  of  the  OTerpayment  in  ques- 
tion^ no  Intent  being  shown  (and  none  will  be  presumed)  on  the  part 
of  defendant  to  pay  plaintiff  more  than  the  contract  price  for  the 
milli:  delivered.  We  think  that  the  overpayments  made  by  defend- 
ant during  the  six  months  in  qaestion  might  be  deemed  paid  onder 
a  mistake  of  fact,  llie  payments  were  apparently  made  and  re- 
ceived on  the  assumption  that  plaintiff  would  furnish  the  same  quan- 
tity of  milk  in  November,  December,  and  January  as  in  May,  June, 
and  July.  Ibere  was  a  mistaken  assumption.  We  suppose  that 
there  may  be  a  mistake  as  to  a  fact  expected  to  happen  as  well  as 
to  one  deemed  already  to  have  occurred.  It  is  weU  settled  Hiat 
money  paid  under  a  mistake  of  fact  may  be  recovered.  Thompson 
V,  Otis,  42  Barb.  461;  Tinslar  v.  May,  8  Wend.  561;  Bank  of  Com- 
merce V.  Union  Bank,  3  N.  Y.  230;  Boyer  v.  Pack,  2  Denio,  107; 
Benard  v.  Fiedler,  3  Duer,  318.  And  this  is  the  case  although  the 
party  making  the  payment^  if  vigilant  and  careful,  could  have  avoid- 
ed the  mistake.  Bank  v.  Eltinge,  40  N.  Y.  391;  Waite  v.  Lygett,  8 
Cow.  195.  The  judgment  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  abide  the  event.    All  concur. 


(Supreme  Oonrt.  General  Tata,  Third  Department   Vuj  8, 18B4.) 

BBBVIOB  op  SUMlIONe— CoRPORATtOKB— MaHAOINO  AQKHT. 

An  agent  of  an  insurance  company  who  has  the  entire  svpointendence  of 
all  the  ccHnpany's  bualneM  wltiiln  a  certain  district  Is  a  "managing  agent** 
wltttln  Oode  Civ,  Froe.  f  481,  subd.  3,  providing  that  BummonB  against  a 
corp<H*atIon  may  be  served  on  Its  "maziaging  agoit** 

Appeal  fnun  Rensselaer  county  court 

Action  by  Maria  Ives  against  the  Metropolitan  Idfe  Insurance 
Company  on  a  policy  of  insurance.  From  a  judgment  of  the  county 
court  affirming  a  judgment  of  the  justice  of  the  peace,  defendant  ap- 
peals. Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICE, 
JJ. 

John  De  Witt  Pelts  (Wm.  L.  Learned,  of  counsel),  for  appelant 
Frederick  A.  Chew,  for  respondent 

FEB  CURIAM.  We  think  that  Corcoran  was  a  managing  agent 
for  defendant,  within  the  meaning  of  subdivisioB  3  of  section  431  of 
the  Code  of  Civil  Procedure.  He  had  the  omtrol,  subject  to  the 
direction  of  the  home  office,  of  the  district  composing  the  cities  of 
Troy  and  Lansingbnigh,  and  vicinity,  with  9  assistant  superintend* 
ents  and  62  subagents  subject  to  his  orders.  In  that  district  he 
had  the  entire  superintendence  of  all  the  defendant's  business.  It 
has  been  well  settled  that  subdivision  3  of  section  431,  supra,  means, 
not  "the,"  but  "a,''  managing  agent,  and  hence  a  corporation  may 
have  different  agents  in  different  localities.  Brayton  v.  Railroad  Co., 
72  Hun,  602,  603,  26      Y.  8npp.>264;  Palmer  v.  Pennsylvania  Co., 


IVES  V.  MBTBOPOLITAN  LIFE  INS.  CO. 


Sup.  Ct.] 


HALL  V.  CAHPULL. 


1031 


35  Hun,  369.  We  think  that  one  liaving  the  entire  charge  of  defend- 
ant's buflinesB  and  Bubagents  over  so  large  a  territory  aa  Corcoran 
did  muBt  be  deemed  a  managing  agent.  That  he  was  controlled  in 
the  discharge  of  his  duties  by  the  home  office  does  not  render  him 
any  less  a  managing  agent  An  agent  is  a  person  acting  in  b^alf 
of  another.  He  Is  supposed  to  carry  ont  the  dlrectitons  m  the  prin- 
cipaL  All  his  acts  are  deemed  those  of  the  party  he  represents. 
Hierefope,  Corcoran,  although  his  acts  were  performed  under  the 
direction  of  defendant's  officers  at  the  home  office,  yet,  as  be.  in 
his  district,  was  the  sole  representative,  and  performed  therein  all 
its  business,  he  was  a  managing  agent,  on  whom  service  of  process 
could  be  properly  made.  We  think  the  remarks  of  Dwight,  J.,  in 
Rochester,  H.  &  L.  E.  Co.  v.  New  York,  L.  E.  &  W.  B.  Co.,  48  Hon. 
190, 192,  are  applicable  to  this  case,  viz.: 

"AU  the  servants  of  the  company  engaged  tn  the  promotion  of  the  work 
in  question  were  acting  under  his  orders.  The  work  was  done  under 
hlg  personal  snp^vlslon  and  direction.  He  was  the  managing  agent  of 
the  defendant  In  respect  to  all  matterB  local  to  the  Important  division  of 
which  he  was  superintendent  •  *  •  He  was  the  officer  who  received 
from  the  chief  authorities  *  *  *  all  general  orders  pertaining  to  the 
management  and  operation  of  his  division,  and  he  must  have  been  the 
officer  chiefly  rdled  upoa  to  transmit  to  those  authorities  all  Information  re- 
Bpeetliis  Its  condition  and  reqidrementB.  He  was  the  officer  whose  poeltlon. 
rank,  and  duties  made  It,  In  the  language  of  the  opinlcm  in  Falmw  v.  Penn- 
sylvanUi  Co.,  8S  Hun,  368,  9d  N.  Y.  679,  *reasonab]7  cortaln  that  the  defend- 
ant wUl  be  apprised  of  the  sorrlee  made.' " 

See,  also,  Barrett  v.  Tdegraph  Co.  (Sup.)  10  N.  Y.  Bnpp.  188;  Id., 
138  K.  Y.  491,  34  N.  E.  289. 

We  therefore  condnde  that  the  judgment  of  the  county  court 
should  be  affirmed,  with  costs.   All  concur. 


(Supreme  Court,  General  Term,  Thhrd  Department.  May  8,  1894.) 

Paktibb— Nkw  Depbndants. 

FlaIntIflF*a  motion  In  an  actlm  for  partition  to  bring  In  a  new  defendant, 
and  to  drop  the  names  of  some  of  the  defendants  ft'om  the  title  of  the  case, 
and  to  amend  the  complaint  accordingly,  will  be  granted  where  the  original 
defendants  were  the  cmly  persons  who,  when  the  action  was  brought., 
appeared  to  have  any  Interest  in  the  premises,  but  a  deed  conveying  the 
interest  of  one  of  the  defendants  to  a  codefendant  was  afterwards  re- 
ceded, and  the  other  defendants  proposed  to  be  dropped  were  the  heirs 
of  a  cotennnt  who  died  three  years  before  the  action,  but  his  will,  devising 
All  his  interest  in  the  property  to  defendant,  was  not  admitted  to  probate 
until  afterwards,  of  which  deed  and  will  plaintiff  did  not  know  whw  he 
brought  hla  action;  and  it  la  immaterial  that  the  proposed  new  defendant 
had  commenced  an  action  for  iwrtitlon  of  the  same  premises. 

Appeal  from  special  term,  Albany  county. 

Action  by  Frederick  Hall  against  Adeline  Campbell  and  others 
for  partition.  From  an  order  denying  plaintiff's  application  for 
leave  to  bring  in  Ida  £.  Hall,  and  make  her  a  party  defendant,  and 
that  a  supplemental  summons  be  issued  directed  to  her,  and  that 
the  names  of  the  defendants  Frank  Hall,  C^rge  Hall,  J.  Savage 
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HaH,  Bertie  Hall,  Florence  Hall,  and  Willia  Hall  be  dropped  from 
the  title  of  tlie  action,  and  that  the  action  he  diacontintied  as  to 
them,  and  that  the  title  and  complaint  be  amended  accordingly,  and 
that  plaintiff  may  have  leave  to  make  and  Berre  a  Bupplemental  and 
amended  complaint,  alleging  certain  facts  of  which  he  was  ignorant 
when  his  former  complaint  was  made,  and  which  occurred  after  Ms 
former  pleading,  plaintiff  appeals.  BeTersed. 
Argued  before  MAYHAM  P.  J.,  and  PUTNAM  and  HEBBIGK,  JJ. 

Stephens  &  Delanej  (Peter  A.  Btephena,  of  counsel),  for  appellant. 
Btedman,  Thompson  &  Andrews  (Geoi^e  W.  Stedmon,  of  Gonnsel), 
for  respondents. 

PUTNAM,  J.  This  action  was  commenced  on  the  14th  day  of 
July,  1893,  for  the  partition  of  certain  real  estate  described  in  the 
complaint,  of  which  one  Ozias  Hall  died  seised.  The  plaintifr,  one 
of  the  heirs  of  Ozias,  made  all  the  other  heirs  of  said  deceased 
parties  defendant,  they  and  said  plaintiff  appearing  to  be  the  only 
persons  who  had  any  interest  in  the  land  sought  to  be  partitioned. 
Plaintiff  in  his  complaint  alleged  that  Willis  Hall  and  Sharon  Hall, 
two  of  the  defendants,  were  each  seised  of  an  undivided  ninth  part 
of  the  premises  in  question.  In  fact,  prior  to  the  commencement 
of  the  action,  Willis  had  conveyed  his  interest  therein  to  Sharon, 
so  that  Willis  was  an  unnecessary  party,  and  the  interest  of  Bharon 
was  two-ninths,  instead  of  one-ninth,  as  alleged  in  the  complaint 
The  deed  from  Willis  to  Sharon  was  not  put  on  record  until  after 
the  commencement  of  the  action,  and  its  existence  was  unknown  to 
plaintiff.  The  complaint  also  alleged  that  one  George  Hall, 
A  son  of  said  Ozias,  died  nearly  three  years  before  this  action  was 
commenced,  intestate,  leaving  five  children,  who  were  made  parties. 
In  fact,  however,  said  Oeorge  left  a  wUl,  which  was  admitted  to 
probate  on  August  3,  1893.  after  the  commencement  of  the  action. 
In  the  wni  he  bequeathed  his  interest  in  the  real  estate  in  question 
to  his  widow,  Ida  Hall,  who  was  not  a  party,  and  who  at  once  com- 
menced an  action  to  partition  said  land,  making  the  proper  parties 
defendants.  Plaintiff  did  not  know  of  the  existence  of  said  wiU 
when  he  serr^  his  complaint.  He  moved  to  be  allowed  to  serve 
an  amended  and  supplemental  summons  and  complaint^  in  which 
the  names  of  the  said  heirs  of  George  Hall  and  the  name  of  said 
Willis  Hall  shall  be  omitted  as  defendants,  and  the  name  of  Ida  l^ill 
inserted  in  the  title  thereof,  and  appropriate  amendments  made  to 
the  complaint,  showing  the  Interest  of  Ida  and  said  Bharon  Hall  in 
said  premises.    The  motion  was  denied,  and  the  plaintiff  appeals. 

It  is  impossible  to  find  any  fault  with  the  procedure  of  the  plaintiff. 
He  made  all  the  parties  defendants  who,  when  he  commenced  the 
action,  appeared  to  have  any  interest  in  the  praises.  The  mistake 
made  was  not  due  to  any  laches  or  neglect  on  his  part  It  aiose 
from  the  fact  that  the  deed  from  Willis  to  Bharon  Hall  had  not  been 
placed  on  record,  and  that  the  will  of  George  HaU  had  not  been  ad- 
mitted to  probate,  although  nearly  three  years  had  elapsed  since  his 
death.    The  mistake  of  plaintiff  was  unavoidable.    He  appears 
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to  have  commenced  his  action  in  good  faith,  and  to  have  been  regu- 
lar in  hlB  practice,  and  having,  without  fault  on  his  part,  omitted  to 
make  Ida  Hall  a  party  defendant,  I  think  it  would  have  been  "in 
furtherance  of  Justice''  to  have  granted  his  motion.  Under  the 
provisions  of  sections  723  and  452,  Code  of  C^Til  Procedure,  he  was 
entitled  to  the  relief  he  asked  for. 

The  fact  that  Ida  Hall  had  also  commenced  an  action  to  procure 
the  partition  or  sale  of  the  same  premises  need  not  be  now  consid- 
ered. The  plaintlfTs  action  was  first  commenced,  and,  under  the 
circumstances,  he,  having  by  a  mistake  not  attributable  to  any 
want  of  care  or  negligence  on  his  part  omitted  a  necessary  party 
defendant,  should  have,  under  the  provisions  of  the  above-cited  sec- 
tions of  the  Code  of  CKvU  Procedure,  the  amendment  he  asks  for. 
When  the  amendment  Is  made,  the  court  can  properly  determine 
whether  or  not  the  two  actions  shall  further  proceed,  and,  if  not, 
which  action  shall  be  stayed. 

It  is  su^ested  by  respondents  that  the  parties  are  unable  to 
defray  the  expenses  of  two  partition  actions.  This  expense  could 
have  been  avoided  had  Ida  Hall  made  an  application,  under  the 
provisions  of  section  452,  supra,  to  be  made  a  party  defendant  In  the 
first  action.  But,  doubtless,  the  court,  on  a  proper  apt^ication,  and 
when  all  the  parties  interested  are  before  i1^  will  make  an  order  sti^- 
ing  the  fnruer  prosecution  of  one  of  iJie  actions.  Kimball  v. 
Mapes,  19  N.  T.  Wkly.  Dig.  481,  98  N.  T.  629;  Burlingame  T.  Parce, 
12  Hun,  149;  McC3arthy  v.  Peake,  18  How.  Pr.  139;  Dolbeer  v.  Stout 
(Super.  N.  T.)  19  N.  T.  Supp.  820;  Railroad  C3o,  v.  Robinson,  15  N.  T. 
St  Bep.  237.  I  think  the  order  should  be  reversed,  with  costo  and 
disborBements,  and  motion  granted,  wlthoat  costs  in  the  court  be- 


CBofirane  Gourt,  Gmeral  Tetm,  Third  DeiMatmait  May  8,  ISM.) 

CRAKfiB  or  Ymmm — OoifrBvisKCB  op  WrrNBSBSs— Conflictihq  ArvioAViTS. 
A  decision  of  the  special  term  on  a  motion  to  change  the  place  of  trial, 
for  convenloice  of  witnesses,  will  not  ordinarily  be  disturbed  on  appeal 
where  a  qneBtion  of  fact  was  presmted  by  confllctliiff  affidavits. 

Appeal  from  special  term,  Greene  county. 

Action  by  James  J.  Fitzgerald  and  others  against  Edgar  M.  Payn 
and  another  for  breach  of  contract  Prom  an  order  changing  the 
place  of  trial  from  Greene  county  to  Albany  county,  plaintiffs  appeal. 
AfRnned. 

Aigned  before  HAYHAU,  P.  J.,  and  PUTNAM  and  HBBBICK, 
JJ. 

James  J.  Fitzgerald,  for  appellants. 
Worthington  Frothingham,  for  respondents. 


low. 
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PUTNAM,  J.    It  was  held  hj  this  general  term  In  La&e  r. 

Town  of  Hancock,  9  N.  T.  Bupp.  97,  that,  on  a  motion  to  change  the- 
place  of  trial  for  the  convenience  of  witneBses,  the  decision  of  the 
special  term  on  a  question  of  fact  presented  bj  conflicting  affidavits 
should  not  be,  ordinarily,  interfered  with  by  the  general  teroi.  In 
Henderson  v.  Jackson,  2  Sweeny,  603,  it  was  also  held  that  the  deci- 
sion of  a  motion  by  a  special  term  on  conflicting  evidence  will  not 
be  disturbed  by  the  appellate  court  on  a  disputed  fact  iuTolved 
therein.  In  this  caae  a  question  of  fact  was  presented  to  the  special 
tenn,  as  to  whether  two  of  the  plaintiifs  resided  in  the  cily  of  Hud- 
son or  in  the  county  of  Greene.  That  said  defendants  had,  shortly 
before  the  commencement  of  the  action,  resided  in  Hudson  was 
conceded.  But  the  plaintiffs  claim  that  before  the  commencement 
of  the  action,  and  in  1892,  they  had  removed  from  the  city  of  Hud- 
son to  Greene  county. 

The  affidavits  of  the  plaintifls  are  not  satisfactory  to  me.  What 
is  meant  by  stating  therein  th&t  the  said  two  defendants  are  resi- 
dents of  the  county  of  Greene,  "according  to  the  well-known  con- 
struction of  section  984  of  the  Code  of  Civil  Procedure,"  I  am  unable 
to  determine.  The  statements  in  the  affidavits  read  by  plaintiffs 
that  said  "firm  after  the  making  of  the  contract,  moved  to  Cox- 
sackie,"  closed  up  their  business  in  Hudson,  changed  their  address^ 
transacted  their  business  in  Coxsackie,  etc.,  does  not  show  but  that 
the  members  continued  to  reside  at  Hudson.  The  allegation  in  said 
affidavits  that  the  defendants  Michael  and  John  Uved  in  Gox- 
sackie,  occupying  a  dwelling  house  there,  and  cultivated  a  farm  of 
45  acres  in  said  towxt,  may  all  be  true,  and  yet  the  place  of  residence 
*  of  said  defendants  may  Imre  never  been  changed  from  Hudson.  It 
will  be  observed  that  the  plaintiffs  do  not  contradict  the  allegation 
in  the  moving  affidavit  that  in  November,  1893,  long  after  they  claim 
to  have  changed  their  residence,  they  caused  themselves  to  be  regis- 
tered at  Hudson,  and  voted  there.  This  allegation,  not  being  denied, 
must  be  assumed  to  be  true.  If,  in  fact,  said  defendants  immedi- 
ate]^ b^ore  the  commencement  of  the  action,  and  in  November, 
1893,  a  loi^  time  after  they  claimed  to  have  changed  their  resi- 
dfflices,  actaally  voted  in  the  city  of  Hudson,  it  be  doubted 
whether  they  could  be  considered  as  residents  of  Greene  county, 
"according  to  the  well-known  constrnction  of  section  984  of  the 
Code  of  Civil  Procedure,"  or  in  any  other  view.  Without,  however, 
discussing  the  affidavits,  I  think  that  a  fair  question  was  presented 
to  the  special  term  for  its  decision  on  conflicting  affidavits,  and  that 
its  holding  should  not  be  disturbed  by  us  under  doctrines  estab- 
lished by  the  authorities  above  cited,  and  kindred 

MAYHAH,  P.  J.,  concurs.   HEBBICE,  J.,  not  acting; 
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(Sapreme  Court,  General  Term,  Third  Department         8, 1894.) 

1.  Gum  AOAiNST  Decbdbnt— Btattttobt  Rsfesbnob— Auendhkitt. 

A  statatoty  reference  of  a  claim  against  decedent  la  a  special  proceeding, 
And  tile  proTlsions  of  the  Code  of  CItU  Procedure  r^tliig  to  the  amend- 
ment of  the  pleadings  does  not  apply  titereto. 

%  Sahk— Vabiaxcb  bktwbkxt  Cljlih  and  Etidbncb. 

Where  a  claim  against  a  decedoit's  estate  referred  by  craaent  Is  for  a 
certain  sum  of  money  loaned  at  various  times,  the  referee  cannot  allow  a 
part  of  the  claim  as  money  receiveU  by  decedent  from  the  claimant  for 
InTestment 

8>  WiTNKSB— PniTILEOKD  COMUDHICATIOSB— ATTOBNBT  ABD  CLIBBT. 

One  who  objects  to  the  testimony  of  an  attorney  as  relating  to  a  prlTl- 
leged  communication  between  attorney  and  client  must  prove  that  the 
communication  was  made  to  the  attorney  whUe  Iw  waa  acting  tar  the 
client,  or  was  fbr  the  purpose  of  obtaining  advice. 

Appeal  from  jadgment  on  report  of  referee. 

Claim  by  Mary  Jane  Mowell  against  Augustus  H.  Van  Bnren,  as 
administrator  of  KichoUui  E.  Brodhead,  deceased,  for  f 5,000,  allied 
to  have  he&a  loaned  by  claimant  to  decedent  There  was  a  judg- 
ment In  favor  of  plaintiff  for  the  sum  sued  for,  with  interest  and 
costs,  and  defendant  appeals.  Beversed. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HEBBICK,  JJ. 

John  J.  Linson,  for  appellant 

Chas.  A.  &  E.  Fowler  ^.  Fowler,  of  counsel)}  for  respondent 

PUTNAM,  J.  PlaintifT,  on  or  about  December  13, 1892,  presented 
the  following  bill  to  defendant,  as  administrator  of  the  ^tote  of  N. 
E.  Brodhead,  deceased: 

"Kingston,  N.  T.,  Dec  18, 1892. 
"Estate  of  N.  E.  Brodhead,  Dr.  to  Mrs.  M.  J.  Mowell. 

"July  18, 18^  To  money  l<»med  N.  B.  Godhead  at  different  times  befme 
tbla  date,  fS.ooa*' 

The  bill  so  presented  had  the  usual  verification.  It  was  rejected 
by  the  defendant,  and  thereupon  the  parties,  by  written  stipulation, 
agreed  upon  a  reference  to  a  referee  therein  named.  The  approval 
of  the  surrogate  was  obtained,  and  the  usual  order  of  reference  of 
the  supreme  court  entered.  The  referee,  after  hearing  the  testimony 
offered  by  the  parties,  made,  among  others,  the  following  findings: 

*'(2)  That  prlw  to  ttie  1st  iaj  of  January,  18^,  the  defoidanf  s  Intestate  bad 

and  received  at  div^s  times  money  from  the  plaintiff  for  the  pm-pose  of  In- 
vestment for  her,  which  on  that  day  aggregated  In  amonnt  three  thousand 
dollars.  (3)  That  defendant's  intestate  never  Invested  such  money  for  the 
plaintiff,  and  l^t  among  his  assets  no  securities  or  oth^  papers  representing 
any  portion  of  such  money.  (4>  That  on  the  26th  day  of  June,  1892,  the  de- 
fendant's  intestate  made  his  promi^ory  note,  whereby,  on  demand,  after 
date,  he  promised  to  pay  to  the  plaintiff  two  thousand  dollars,  and  delivered 
such  cote  to  the  plaintiff;  that  tiie  consideration  of  such  note  was  money  lent 
the  plaintiff  to  tbe  defendant's  Intestate,  and  the  plaintiff  Is  the  owner  and 
holder  of  said  note. 

"And  I  find,  as  conclusions  of  law:  (1)  That,  at  the  time  of  his  death,  Nicho- 
las B.  Brodhead  was  Justly  Indebted  to  the  plaintiff  In  the  sum  of  five  thou- 
sand dollars,  with  intaest  on  three  thousand  dollars  from  the  1st  day  of 
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JBunary,  1892,  and  on  two  thousand  dollars  from  the  2Sth  day  of  June,  1S82. 
(2)  That  the  plnintlff  Is  entitled  to  record  of  th^  defendant  In  this  actUm 
fire  thoasand  dollars,  with  interest  as  stated  In  the  twegoinff  flndln^." 

In  his  opinion  tlie  referee  says: 

"The  bill  of  the  plaintiff  presented  to  the  administrator  consists  of  but 
one  Item,  and  that  for  money  loaned,  but  this  does  not  conclude  hex.  Am  In 
the  case  of  formal  pleadings,  tbe  bill,  which  la  in  the  nature  of  a  complain^ 
must  be  conformed  to  the  facta  proved  upon  the  trlaL" 

The  learned  referee  evldentlj  assumed  that  on  a  refer^ce  under 
the  statnte,  on  the  presentation  of  a  claim  to  an  administrator  ot  a 
deceased  partj,  and  the  rejection  thereof^  the  referee  has  the  same 
power  of  allowing  an  amendment  as  a  referee  in  an  action  under  the 
provisions  of  the  Code  of  Civil  Procedure.  We  think  his  conclusion 
in  this  regard  cannot  be  sustained.  A  proceeding  by  reference  under 
the  statute  to  determine  a  disputed  claim  against  the  estate  of  a  de- 
ceased party  is  a  special  proceeding,  and  not  an  action.  Roe  t, 
Boyle^  81  N.  Y.  305.  l!he  provisions  of  the  Code  of  aril  Procedure 
in  regard  to  amendments  of  pleadings  do  not  appty  in  such  a  proceed- 
ing. S  Bum.  Pr.  295;  Townsend  t.  Insurance  Co..  4  Civ.  Proc.  B.  398; 
Kldred  t.  Eames  (K.  T.  App.)  22  N.  E.  216.  In  this  case  the  claim 
presented  to  defendant  was  for  |6,000,  money  loaned.  The  claim, 
as  allowed  by  the  referee,  was  for  $2,000,  money  loaned,  and  $3,000, 
money  advanced  to  the  deceased  to  invest,  and  which  he  had  failed 
to  invest  In  Townsend  t.  Insurance  Co.,  supra,  the  plaintifi,  an  at- 
torney, presented  a  bill  as  follows: 

The  New  Ywk  Life  Insurance  and  Trust  Co.,  AdmTs,  ete^  of  Mrs.  Obatlotte 
Brlncfcerholl^  to  John  J.  Townsend,  Dr. 

1878. 

Apr.  2L  my  services  In  aiding  in  the  care  and  protection  of 
the  estate  of  Mrs.  Brlnckerht^  from  Nor.  Ist,  1868.  to 
date,  and  for  advlra  in  transactions  rdatlng  thoivto. . . .  $BlfiOO 

The  referee  allowed  the  plaintiff,  for  the  general  care  of  the  estate, 
15,026.30,  and  also  a  further  sum  of  $350  for  professional  s^rices  of 
the  plaintiff  as  an  attorney.  The  court  of  appeals,  however,  held: 
That  the  charge  in  the  bill  for  "service  in  aiding  in  the  care  and  pro- 
tection of  the  estate"  did  not  cover  a  claim  for  the  services  of  plain- 
tiff as  attorney;  that  "service,  by  reason  of  the  speciU  relation, 
would  naturally  be  the  subject  of  a  distinct  and  specific  statement,** 
That  the  referee  erred  in  allowing  for  professional  services.  That 
no  daim  therefbr  was  referred  to  him.  The  charge  for  ''services  in 
aiding  in  the  care  and  protection  of  the  estate,  •  •  •  and  for 
advice  in  transactions  relating  thereto,"  in  the  case  cited,  as  much 
embraces  a  claim  for  attorney's  services  x>erformed  in  the  care  and 
protection  of  such  estate  as  the  claim  presented  in  this  case,  for 
money  loaned,  covers  a  demand  for  money  deposited  with  deceased 
to  invest,  and  which  remained  uninvested.  A  demand  for  money 
advanced  for  the  purpose  of  investment  la  entirely  different  from  one 
for  money  loaned.  The  plaintifl  never  iwesented  to  d^endant  a 
claim  for  money  advanced  or  deptffiited  for  investment  Bhe  never 
verified  such  a  bill,  and  no  consent  was  ever  given  by  the  defendant 
to  refer  such  a  claim.   If  a  demand  had  been  presented  to  defendant 
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for  money  adranced  to  invest,  he  might  not  hare  consented  to  a 
reference,  preferring  to  contest  the  same  in  an  ordinary  action,  where 
he  could  have  had  the  benefit  of  a  trial  by  jury.  If  the  judgment 
appealed  from  is  allowed  to  remain,  defendant  is  deprived,  without 
his  consent,  of  the  right  of  trial  by  jury.  In  Eldred  t.  Eames,  supra, 
where  a  referee  had  assumed  to  allow  an  amendment  of  a  claim  pre- 
sented, the  court  used  the  following  language,  which  we  quote  as 
applicable  to  this  case* 

"The  exercise  of  Bnch  a  power  b7  the  referee  would  enable  a  daimant  to 
Obtain  a  reference  of  bis  clafnu  against  an  estate  without  the  consoit  of  tbe 
defendant  or  tbe  approval  of  the  snrroKate,  which  is  made  the  statute  the 
condition  of  such  a  proceeding.  It  te  the  claim  which  Is  rejected  by  the  ex- 
ecntor  that  may  be  referred,  and  none  other.  If  the  power  of  amendment  Is 
allowed,  the  whole  subject  of  the  controversy  may  be  changed  during  the 
trial,  to  the  manifest  detriment  of  the  defendant,  and  In  violation  of  statu- 
tory authority  to  order  a  reference.  The  trial  might  thus  be  had  upon  claims 
that  were  not  presented,  or  rejected  by  the  executor,  aud  whose  reteren<%  was 
never  approved  by  the  surrogate.  These  conditions  are  made  by  tbe  statute 
essential  to  the  power  to  refer,  and  cannot  be  dispensed  with,  or  subverted.** 

(Jnder  the  above-cited  anthoritieB,  we  think  the  referee,  under  an 
order  of  reference  on  the  bill  presented  to  defendant  for  money 
knned,  eonld  not  property  direct  judgment  in  favor  of  the  plaintiff 
on  a  demand  for  money  advanced  by  plaintiff  to  deceased  to  invest. 
There  was  no  agreement  to  refer  such  a  claim,  and  no  reference  there- 
of. The -referee,  in  passing  npon  such  a  claim,  acted  beyond  his 
powers.  When  such  a  demand  is  properly  presented  to  the  defend- 
ant, he  may  elect  to  refer  it,  or  to  litigate  the  matter  in  an  action. 
He  has  the  right  to  elect  which  course  he  will  pnrsae.  He  cannot  be 
compelled  to  tiy  the  matter  before  a  refferee  nnless  he  conaents  to 
do  BO. 

The  defendant  urges  that  the  referee  erred  In  receiving  the  evi- 
dence of  the  witness  Prime,  an  attorney,  as  to  admissions  made  to 
him  by  deceased.  8nch  admissions,  he  claims,  were  those  of  a 
client  to  his  attorney  in  the  course  of  a  professional  employment  of 
the  latter.  Aa  there  may  be  another  trial,  we  will  briefly  consider 
the  position  of  defendant.  Of  course,  it  is  well  settled  that  any 
commnnication  made  by  a  client  to  his  legal  adviser  for  the  purpose 
of  obtaining  advice  is  pririleged.  This  is  so,  although  no  fee  ia  asked 
for  or  paid,  and  no  action  la  pending  or  contemplated.  All  that  is 
necessary,  to  render  snch  a  commnnication  privileged,  is  that  the 
relation  of  attorney  and  client  shall  exist,  and  that  the  latter  shall 
ask  legal  advice  from  the  former.  Bacon  v.  Prisbie,  80  N.  Y.  394 ; 
Bank  v.  Mersereau,  3  Barb.  Ch.  528-595;  Williams  v.  Fitch,  18  N.  Y. 
646-651;  Boot  v.  Wright,  84  K.  Y.  72.  Bat  a  communication  made 
by  a  party  to  an  attorney  is  no  more  privileged  than  if  made  to  any 
other  person,  unless  made  in  reference  to  some  matter  in  which  the 
attorney  is  employed,  or  for  the  purpose  of  obtaining  his  advice,  or 
snch  communication,  it  may  be  supposed,  was  drawn  out  in  con- 
sequence of  the  relation  to  which  the  parties  stand,  as  attorney  and 
client  Marsh  v.  Howe,  36  Barb.  649;  Biggs  v.  Denniston,  3  Johns. 
Caa.  198;  Carroll  v.  Sprague,  59  Gal.  655.  The  burden  is  upon  the 
party  objecting  to  the  evidence  of  an  attorn^,  as  privUeged,  to  show 
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that  the  admissioii  of  the  client  to  the  attorney.  Bought  to  be  pioved, 
was  confldentiaL  Sharon  r.  Sharon,  79  GaL  633-«3«»  32  Pac  26, 131. 
Although  the  relation  of  attorn^  and  clirat  exSats  at  the  time,  an 
admiaaioa  made  by  the  latter  to  the  former  ia  not  confidential  modeaa 
made  in  a  matter  In  which  the  attwney  is  acting  for  the  dient,  or 
having  some  relation  thereto^  or  made  to  the  attorn^  for  the  pur- 
pose of  obtaining  his  adviee.  1  GreenL  Er.  §  244;  State  r.  Mewherter, 
46  Iowa,  88-94.  The  admissions  of  Brodhead,  proved  by  the  wit- 
ness Prime,  were  made  at  the  December  interview  at  Kingston,  and 
at  subsequent  meetings  in  July.  The  witness  swears  that  such  ad- 
missions were  not  made  in  reference  to  any  matter  as  to  which  he 
was  employed;  that  his  advice  was  not  aooght  or  given;  that  he 
made  a  aoggestion  to  deceased,  but  gave  no  advice.  After  a  carefnl 
examination  of  the  testimony  of  the  witness,  we  are  forced  to  the 
conclusion  that  the  defendant  failed  to  show  that  the  communica- 
tions  of  Brodhead  to  Prime,  to  which  he  objects,  were  confldentia], 
or  other'  than  mere  casual  remarks  of  deceased  to  the  witness,  bar- 
ing no  reference  whatever  to  the  matters  as  to  which  Prime  was 
employed  as  an  attorney,  and  not  calling  for  any  advice  on  the  part 
of  the  attorney.  The  cases  cited  by  appdlant  are  not  paralleL  In 
Bacon  V.  Frisbie,  supra,  the  client,  on  a  statement  made  by  him  to 
the  attorney,  asked  the  advice  of  the  latter.  The  oommunicatkn 
was  made  to  the  attorney  for  the  purpose  of  obtaining  such  advice. 
It  was  the  statement  bo  made  to  the  attorney  for  tiie  purpose  of  pro- 
curing legal  advice  that  the  court  of  appeals  held  could  not  be  proved 
by  him.  In  Root  v.  Wright,  supra,  the  information  derived  by  the 
attorney  was  from  communications  of  his  clients  while  he  was  en- 
gaged in  transacting  their  business,  and  which  were  necessarily 
made  to  enable  him  to  do  so.  So,  in  the  other  cases  to  which  we  are 
referred  by  appellant,  the  communications  sought  to  be  proved  were 
made  to  an  attorney  In  the  course  of  hto  profesnional  aaployment, 
and  rdating  thereto,  and  hence  are  not  like  the  case  under  om- 
dderation,  where  the  only  evidence  we  have  shows  that  the  admis- 
sions of  deceased  to  Prime  had  no  relation  to  or  connection  with  any 
professional  employment,  and  that  no  advice  was  i^ed  or  given  in  re- 
lation thereto.  We  therefore  think  that  the  referee,  on  the  evidence 
submitted  to  him,  could  properly  find  that  the  conversatlonB  between 
deceased  and  the  witness  Prime  in  reference  to  the  money  in  question 
were  not  confidential,  and  hence  he  did  not  err  in  overraling  the  ob- 
jecticniB  of  appellant  to  the  evidence  of  the  witness  relating  to  the 
aforesaid  admissions  of  deceased. 

We  do  not  deem  it  necessary  to  discuss  the  other  questions  raised 
in  the  case.  For  the  reason  first  above  stated  the  judgment  ahoidd 
be  reversed,  a  new  trial  granted,  and  the  referee  diacharged,  with 
costs  to  abide  the  event    All  c<Hicnr. 
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(Supreme  Gonrt,  General  Term,  Tbird  Departmoit  May  8,  IfiM.) 

i.  Taxatiok— Certiobabi  to  Rbvibw  AsBMSimii*— Bbtubx. 

Under  lawB  1880,  a  269,  {  3,  prorldlng  that  on  certtorarl  to  review  a  tax 
assessment  the  assessors  may  return  copies  of  the  assessment  roll,  a  writ 
of  certiorari  Is  not  mralld  because  It  dlrecti  ttie  aaseflsan  to  retam  the 
original  role  after  It  bad  been  deposited  with  the  town  detk.  25  N.  Y. 
Supp.  48,  affirmed. 

&  Sahb— Parties— Town  Clerk. 

The  town  deiic  In  whose  office  tbe  asBessment  la  d^sited,  need 
not  be  made  a  party  to  such  proceeding,  as  tbe  wilt  to  tattafled  hy  the 
mtnm  of  a  copy  of  the  rolL   26  N.  Y.  Supp.  48,  afflnned. 

■&  SaVB— OBJBOTIOira  SOT  RaISBD  ox  (jlBIBTAHGB  DAT. 

Where  the  only  ol^ectlon  to  an  aaseaament  made  aa  "grievance  day" 
was  tliat  relator  had  no  personal  property  subject  to  aasesBmoitt  the  objec- 
tion that  the  assessment  Is  unequal  cannot  be  raised  on  certiorari  to  re- 
view It. 

Appeal  from  special  term,  Schoharie  count?. 

Application  by  IHizabeth  Winegard  for  writ  of  certiorari  to  review 
a  tax  asBMsment  made  by  Jedediah  Hynda,  CaiatleA  Kromer,  and 
Peter  A.  BtraU,  asseaipni  of  the  town  ot  Seward.  The  writ  waa 
granted,  and  d^endants*  motion  to  set  aside  and  vacate  the  same 
was  denied  (26  K.  T.  Supp.  48),  and  defendants  appeaL  Modified. 

Argued  before  KA YHAM,  P.     and  FXTTN AM  and  HEBBIGK,  JJ. 

W.  C  Lamont,  for  appeliants. 
J.  B.  Holmes,  for  respondent. 

PUTNAM,  J.  This  is  an  appeal  from  an  order  denying  defendants* 
motion  to  set  aside  a  writ  of  certiorari  granted  in  this  proceeding. 
Petitioner,  a  resident  of  the  town  of  Seward,  N.  Y.,  on  the  16th  day  of 
August,  1892,  appeared  before  the  board  of  assessors  of  said  town, 
and  asked  that  an  assessment  against  her  of  f6,000  on  personal 
property  be  stricken  from  the  assessment  roll  on  the  gronnd  that 
«he  had  no  personal  property  liable  to  be  assessed.  The  learned  conn- 
aellor  for  the  appellants  snggests  that  the  writ  sought  to  be  vacated 
was  not  authorized  by  section  3  of  chapter  269  of  the  Laws  of  1880, 
as  it  directed  the  return  of  the  original  assessment  roll  and  papers, 
which,  prior  to  the  making  of  the  order  for  the  issuance  of  said  writ, 
had  be^  filed  with  the  town  clerk  of  said  town.  "We  are  of  opinion 
tliat  thte  position  is  not  well  takoL  It  was  immaterial  whether  the 
writ  commanded  the  asseBSon  to  return  the  original  asaesnnent  roll 
and  papers  or  copies  thereof,  Inaannch  as  in  either  caae,  under  aeo- 
tion  3  of  tbe  act  referred  to,  a  return  of  copies  of  said  papers  would 
constitute  a  compliance  with  the  provisions  of  such  order.  Under 
the  said  section  a  direction  of  a  court  to  the  assessors  to  return  the 
assessment  roll  and  other  papers  should  be  deemed  to  mean  the  said 
assessment  roll  and  papers  or  copies  thereof.  Hence,  under  the  or- 
der or  writ  souj^t  to  be  vacated,  had  the  assessors  returned  copies  of 
the  papers  mentioned  in  said  order,  they  wonl^  under  the  statote^ 
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have  obeyed  the  mandate  of  the  court  It  is  also  claimed  that  the 
town  clerk  should  have  been  made  a  party  to  the  proceeding,  as  the 
original  aBBeaament  roll  and  papers  in  question  were,  when  the  order 
was  granted,  in  his  possession.  Inasmuch,  however,  as  the  araessors 
were  only  compelled  to  return  copies  of  the  papers  in  possession  of 
the  town  clerk,  we  are  unable  to  see  the  necessity  of  making  that 
officer  a  party  to  the  proceeding.  That  it  is  not  necessary,  in  such  a 
case,  to  make  the  town  clerk  a  parly,  has  been  decided  in  People  v. 
Putnam,  9  Y.  Bt.  Bep.  469.  We  concur  in  the  views  stated  In  the 
opinion  of  Haight,  J.,  in  that  case. 

Appellants  also  contend  that  the  writ  improperly  directed  the  as- 
sessors to  make  return  as  to  the  matters  not  raised  b^ore  them  on 
"grievance  day,**  viz.:  It  c(mimanded  them  to  return  "a  statement 
of  the  value  of  the  real  ^ttate  assessed  on  said  roll,  the  total  assessed 
value  thereof,  the  total  assessed  value  of  the  personal  property  as- 
sessed on  the  roll ;  and  also  to  return  whether  or  not  the  real  or  per- 
sonal property,  or  either,  appearing  on  said  roll  was  assessed  at  its 
full  and  true  value,  at  which  it  would  be  appraised  in  paym«it  of  a 
just  debt  due  from  a  solvent  debtor,  w  at  a  percentage  of  such  value; 
and,  if  at  a  percentage,  the  rate  per  cent  that  the  real  and  penwnal 
were  assessed  of  their  tme  value."  Thns  Stringing  up  for  review 
the  question  whether  the  assessm^t  against  petitioner  was  unequal, 
although  such  claim  was  not  made  by  her  before  the  assessors  on 
"grievance  day,"  the  only  claim  then  being  made  that  she  had  no 
->  personal  property  subject  to  taxation.  We  are  of  opinion  that  the 
original  order  should  have  only  directed  a  i^tum  by  the  assessors 
of  papers  and  facts  necessaiy  to  enable  the  court  to  review  the  de- 
cision of  the  assessors  on  questions  raised  before  them  at  the  time 
appointed  for  hearing  parties  claiming  themselves  aggrieved.  It  has 
been  held  that  chapter  269  of  the  laws  oi  1880,  gi^g  a  remedy  by 
certiorari  to  correct  an  ill^l  or  ^cessive  assessment,  does  not  ap> 
ply  to  a  complaining  party  who  has  omitted  to  avail  himsdf  of  the 
opportunity  provided  by  statute  to  remedy  his  grievance.  People 
V.  Tax  CJom'rs,  99  N.  Y.  254,  1  N.  E.  773;  People  v.  Adapis,  125  N.  T. 
471-484,  26  N.  E.  746;  People  v.  Assessors  of  (My  of  Middletown 
(Sup.)  19  N.  Y.  Supp.  142.  The  relator  in  this  case  appeared  before  • 
the  town  assessors  on  "grievance  day,"  and  objected  to  the  assess- 
ment on  the  sole  ground  that  she  had  no  personal  property  subject 
to  assessment,  ^e  made  no  complaint  on  the  ground  that  the  as- 
sessment was  unequal,  or  otherwise  unauthorized.  Can  she  now 
raise  questions  which  she  did  not  attempt  to  raise  before  the  as- 
sessors? We  think  not  The  certiorari  authorized  by  chapter  269, 
Laws  1880,  provides  a  mode  of  reviewing  the  action  of  the  assessors. 
It  was  intended  to  authorize  the  court  to  review  the  decision  of  the 
assessors,  but,  as  the  authorities  above  cited  show,  only  such  de- 
cisions as  are  made  on  "grievance  day."  Objections  not  raised  be- 
fore the  assessors  on  that  day  cannot  be  deemed  passed  upon  by  ' 
them,  and  hence  cannot  be  considered  on  certiorari.  The  proceeding 
before  the  assessors  on  the  day  appointed  for  hearing  grievances  may 
be  deemed  a  species  of  trial   The  pavty  complaining  states  his  case 
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and  offers  Ids  evidence,  and  the  aBseBsors  pass  on  the  questions  raised 

by  his  objections;  and  that  decision,  whichever  way  it  Is,  the  com- 
plaining party  may  review  by  certiorari  If  one  objecting  to  an  as- 
nessment  must  appear  before  the  assessors  on  the  day  appointed  for 
him  to  state  his  grievances,  It  follows  that  he  should  then  state  all 
the  objections  he  desired  to  make,  and  obtain  the  decision  of  the  as- 
sessors thereon.  If  a  party^,  having  several  complaints  to  an  assess- 
ment, omits  to  state  but  one  of  them  to  the  assessors,  he  falls  to  ob- 
tain their  decision  as  to  the  objections  not  stated,  and  cannot  raise 
such  objections  for  the  first  time  on  certiorari.  Complaints  not  made 
before  the  assessors  on  "grievance  day"  should  be  deemed  waived. 
In  Hilton  t.  Fonda,  66  N.  Y.  340,  the  assessors  were  sued  for  assess- 
ing certEkin  re^  estate  of  the  plaintiff,  a  nonresident,  to  him  personal- 
ly, instead  of  assessing  it  as  nonresident  real  estate,  and  thus  acting 
without  jnrisdiction.  Plaintiff's  agent  had  appeared  before  the  as- 
sessors, and  objected  to  the  amount  of  the  assessment,  but  not  that 
it  was  illegally  assessed  to  the  plaintiff  personally.  It  was  hdd  that 
the  petitioner's  objection  to  the  jurisdiction  of  the  assessors  was 
waived.  So,  here,  we  think,  the  objection  that  the  tax  was  unequal,, 
not  having  been  taken  by  the  relator  before  the  assessor,  must  be 
deemed  waived.  The  petition  on  which  the  order  for  the  writ  was 
granted  showed  that  the  only  grievance  stated  by  the  relator  to  the 
appellants  on  "grievance  day^  was  that  she  had  no  personal  property- 
liable  to  taxation.  It  has  been  held  that  a  writ  of  certiorari  issued 
under  chapter  269  of  the  Laws  of  1880  may  be  amended.  People 
V.  Cook,  62  Hnn,  303, 17  N.  T.  Supp.  546 ;  People  v.  Assessors  of  Town 
of  Herkimer,  6  Civ.  Proc  R  297.  For  the  reasons  stated  we  think 
that  the  writ  should  not  have  directed  the  appellants  to  make  in 
their  return  a  "statement  of  the  value  of  the  real  estate  assessed  -on 
said  roll,  the  total  assessed  valne  thereof,  the  total  assessed  value  of 
the  personal  property  assessed  on  the  roll,  and  also  to  return  whether 
or  not  the  r^  and  personal  property,  or  either,  appearing  on  said 
roll,  was  assessed  at  its  full  and  true  value,  at  which  it  woiild  be  ap- 
{Hraised  in  payment  for  a  just  debt  due  from  a  solvent  debtor,  or  at  a 
percentage  of  such  valne,  and,  if  at  a  percentage,  the  rate  per  cent, 
that  the  real  and  personal  were  assessed  of  their  trae  valne."  This 
clause  WCU3  probably  inadvertently  Inserted  in  the  order.  The  order 
from  which  the  appeal  is  taken  should  be  modified  so  as  to  direct 
the  original  order  and  writ  to  be  modified  by  striking  out  the  clause 
above  quoted,  and,  as  so  modified,  affirmed,  without  costs  to  either 
party  in  this  court  or  in  the  court  below. 

HEBBIGK,  J.,  concurs.    MAYHAK,  P.  J.,  not  acting. 
T.28N.T.8.no.lO— 66 
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(Supreme  Oonrt,  Oeneral  Tanu  Third  Department  "Maj  8,  1894.) 

1.  Apfbal—Rbtiew— Weight  or  Evidbhcb. 

The  decision  on  a  disputed  question  of  fiict  involTed  In  a  moU<Hi  hf  a 
special  term  on  conflicting  affldarits  will  not  be  disturbed  on  appeal. 
&  SAUB— OBJEOTIOnS  NOT  Raisbd  Bblow. 

An  objection  that  a  disputed  question  c£  fact  InTolred  In  a  motirai  ahmild 
not  have  bem  determined  on  affldaTlta,  but  the  party  left  to  his  relltf  bj 
action,  canuot  be  raised  for  the  first  time  on  appeaL* 
9.  Prikczpal  aho  Bdbbtt— Sdbbtitutioh  or  Sobbtt— Rbhbdt  bt  Honoir. 
A  surety  may  a,mA7  to  the  court  by  motUu  to  compel  the  asslgnmott  of 
a  Judgment  asalnst  him  and  his  principal  on  his  offer  to  pay  the  ]ndc^ 
ment 

Appeal  from  special  term,  Albany  county. 

Action  by  Sarab  A.  Tyler  against  Timothy  P.  Hildreth,  Alfred  C. 
Peck,  Prescott  Hildreth,  and  George  B.  Thompson  on  a  promissory 
note  made  by  defendants  Geoi^e  B.  Thompson  and  Prescott  Hildreth 
to  the  order  of  defendant  Timothy  P.  Hildreth,  and  indorsed  by  said 
Timothy  P.  Hildreth  and  Alfred  G.  Peck.  Plaintiit  obtained  judg- 
ment for  f932.16  damages,  and  |28.48  costs.  Afterwards  the  judg- 
ment was  assigned  to  one  Abner  J.  Qriffln.  Said  Prescott  offered 
to  pay  the  judgment  to  Griffin,  and  demanded  an  assignment  there- 
of, which  was  refused.  The  judgment  was  assigned  to  one  Robert 
H.  Mott  by  mesne  assignments.  Peck  called  at  Mott's  place  of 
bnsinesB  for  the  purpose  of  tendering  the  amount  dne,  but  Hott 
was  absent,  and  he  now  moves  for  an  order  compelling  an  asslgii- 
ment  to  him  of  said  judgment,  and  states  in  his  moving  adBdavit,  in 
addition  to  the  facts  above  recited,  that  the  sheriff  threatens  to 
sell  his  property  under  execution  ^ued  on  the  judgment,  llie  ap- 
plication was  granted,  and  the  other  defendants  appeal.  Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  H£BBIGK. 
JJ. 

Chas.  F.  Doyle,  for  appellants. 

Morrison  &  De  Greet  (B.  E.  Be  Qroot,  of  counsel),  for  respondent. 

PUTNAM,  J.  This  is  an  appeal  by  the  defendant  Timothy  P. 
Hildreth  and  by  Robert  H.  Mott  from  an  order  directing  the  latter, 
as  assignee  of  the  judgment  obtained  in  the  above  action,  to  as- 
sign it  to  the  defendant  Alfred  G.  Peck,  or  his  appointee.  The  no- 
tice of  motion  was  directed  to  Robert  H.  Mott  On  its  return,  the 
defendant  Timothy  P.  Hildreth  appeared,  and  made  himself  a  party 
to  tile  proceeding. 

It  is  well  settled  in  this  state  that  "a  surety,  on  the  payment  of  a 
judgment  on  which  he  is  liable  together  with  the  principal,  is  en- 
titled to  be  subrogated."  And  he  can  compel  an  assignment  of  the 
judgment  to  himself,  or  to  some  one  named  by  him.  Townsend  t. 
Whitney,  75  N.  Y.  425;  Trombly  v.  Cassidy,  82  N.  Y.  155.  Qeariy, 
respondent  in  this  case  was  entitled  to  the  order  obtained  at  special 
term,  if  the  facts  were  as  set  out  in  his  moving  papers.  But  the 
appellant  read  several  affidavits  on  the  hearing  of  the  motion,  to 
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the  effect  that,  althoagh  respondent  on  the  note  in  question  appeared 
to  be  the  last  indorser,  yet  it  was  agreed  when  the  note  was  made 
between  him  and  appellant  that  they  shonld  be  equally  liable  there- 
on,— each  liable  to  pay  fSOO,  if  the  principals  of  the  note  failed  to  pay 
it.  Those  affidavits  were  squarely  denied  by  those  read  on  the  part 
of  respondent  Hence  a  question  of  fact  was  presented  to  the 
court  below  on  conflicting  affidavits,  and  we  cannot  properly  over- 
rule the  decision  made  thereon  by  that  court.  It  has  been  fre- 
quently and  properly  held  that  the  decision  on  a  motion  by  a 
special  term,  on  conflicting  affidavits,  will  not  be  disturbed  by  the 
appellate  court  on  a  disputed  fact  involTed  therein.  Henderson  t. 
Jackson,  2  Sweeny,  603;  Lane  T.  Town  of  Hancock  (Sap.)  9  TS.  Y. 
Supp.  97. 

It  is  claimed  by  appellant  that  the  affidavits  read  on  the  motion  be- 
ing conflicting,  and  raising  a  sharply-contested  question  of  fact,  the 
motion  ^ould  have  been  denied,  and  the  respondent  compelled  to 
seek  relief  by  action.  It  does  not  appear  that  this  position  was 
taken  at  special  term.  As  far  as  the  papers  show,  the  appellant 
voluntarily  submitted  the  question  raised  by  the  affidavits  to  ^e 
dedsion  of  that  court  It  was  discretionary  with  the  court  bdow 
whether  to  entertain  the  motion,  or  to  decline  to  hear  it  and  compel 
respondent  to  resort  to  an  action.  See  Ck>Ie  v.  Malcolm,  66  N.  Y. 
363.  The  court  below  having,  in  its  discretion,  entertained  and 
heard  the  motion  on  its  merits,  under  the  circumstances,  we  cannot 
properly  hold  that  it  erred  in  so  doing.  It  has  long  been  a  common, 
and  not  deemed  an  improper,  procedure  for  sureties  to  apply  to  the 
court  by  motion  to  compel  the  assignment  of  securities  which  they 
have  been  compelled  to  pay.  Cole  v.  Malcolm,  supra;  Tromblv  v. 
Casndy,  supra;  GlfFord  t.  Bising  (Sup.)  12  N.  Y.  Supp.  430;  Bank 
V.  Wood  (Sup.)  9  N.  Y.  Supp.  351.  Had  the  papers  shown  that,  In 
the  court  below,  the  appellant,  instead  of  voluntarily  submitting  his 
case  on  the  merits,  objected  to  the  proceedings,  on  the  ground  that 
the  affidavits  raised  a  question  of  fact  which  could  be  determined  in 
an  action,  we  perhaps  might  have  reached  a  different  conclusion. 

It  is  suggested  that  the  respondent  was  not  entitled  to  the  order 
he  obtained  until  he  had  actually  paid  the  judgment  We  are  of 
opinion,  however,  that  the  papers  showing  the  offer  by,  and  the 
reading  Ot,  d^otdant  Feck  to  pay  the  judgment  on  obtidning  an 
assignment  thereof,  It  was  within  the  discretion  of  the  court  below 
to  make  the  order  from  which  the  appeal  is  taken.  The  matter  of 
granting  costs  was  also  discretionary.  It  appears  by  the  recitals 
in  the  order  that  appellants  Mott  and  Hildreth  appeared  by  their 
counsel,  and  opposed  the  application  of  respondent.  Hence  it  was 
diacretionaiy  with  the  court  whether  or  not  to  direct  the  payment  of 
costs  by  them.  The  order  must  be  affirmed,  with  costs.  All  concur. 
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OILLETT  T.  TRUSTEES  OF  VILIiAGB  OF  KINDERHOOE. 

(Supreme  Court,  General  Term,  Third  Department  May  8.  1891.) 

1.  HciNicirA.L  Corporations — Tortb— Discharoe  of  Sewage. 

A  Tillage  Is  liable  for  Injury  to  land  caused  by  dtBcharglng  a  sewer  on  It. 
8.  Appbai,— Review— Failure  to  Except. 

AVhere  a  case  Is  submitted  to  tbe  Jury  on  an  erroneous  rule  of  damages, 
the  general  term  may  reverse  ttie  judgment,  ttaong^  no  exception  was 
taken. 

8.  Mkarurs  of  Hahagsb— Floodixq  Land. 

The  measure  of  damages  caused  1^  flooding  land  Is  not  the  difference  In 
ralue  of  the  land  before  the  flooding  and  at  the  time  of  the  trial,  but  is 
Uie  loss  of  the  rental  Talue  up  tb  the  commencement  of  the  action,  the 
Talue  of  propoiy  destroyed  by  the  flooding,  and  any  permanent  Injuiy  to 
the  land. 

Appeal  from  circuit  court,  Columbia  county. 

Action  by  Asa  Qillett  against  the  trustees  of  the  village  of  Kinder- 
hook  to  recover  damages  for  bijuries  to  plalnHfTs  land  caused  by  the 
improper  construction  of  a  sewer.  From  a  judgment  ^tered  on  a 
verdict  in  favor  of  plaintiff  for  f 2,700.76»  and  from  an  order  denying 
a  motion  for  a  new  txial,  and  refusing  to  set  aside  the  verdict  on  the 
ground  that  it  was  contrary  to  evidence  and  contrary  to  law,  defend- 
ant appeals.  Reversed 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEEMCK,  JJ. 

Parker  &  Fiero  (J.  ^fewton  Fiero,  of  counsel),  for  aiqpdlant 
A.  H.  Farrar,  for  respondent 

PUTNAM,  J.  We  are  of  opinion  that,  on  the  testimony  in  thi« 
case,  the  jury  could  properly  have  rendered  a  verdict  for  the  plaintiff 
for  whatever  damage  he  was  shown  to  have  sustained  by  reason  of 
defendant's  wrongful  act  in  collecting  and  throwing  on  his  premises 
the  sewage  and  surface  water  from  its  streets.  The  principle  de- 
cided in  Urquhart  v.  City  of  Ogdensburg,  91 T.  67,  does  not  apply 
to  such  a  case  as  tliis.  The  liability  of  the  defendant  is  not  so  much 
on  account  of  the  grade  of  its  streets,  and  its  sewers  therein,  as  of 
its  negligent  act  in  failing  to  provide  a  proper  outlet  for  the  discharge 
of  the  sewage.  The  doctrine  held  in  Noonan  v.  City  of  Albany,  79 
N.  Y.  470;  Chapin  v.  City  of  Rochester,  110  N.  Y.  273.  18  N.  E.  88; 
Stoddard  v.  Village  of  Saratoga  Springs,  127  N.  Y.  261-268,  27  N.  E. 
1030;  and  Schriver  v.  Village  of  Johnstown,  71  Hun,  232,  24  2f .  T. 
Supp.  1 083 — applies  to  this  case.  Without  attempting  to  discuss  the 
evidence,  the  jury  could  very  well  find  therefrom  a  failure  on  the  part 
of  defendant  to  take  prop^  measures  to  discharge  the  surface  water 
and  sewage  from  its  streets  into  the  creek.  But  we  have  reluctantly 
come  to  the  conclusion  that  a  new  trial  should  be  granted,  for  the 
reason  that  during  the  trial,  and  on  the  submission  of  the  case  to  the 
jury,  an  improper  rule  of  damages  was  adopted.  In  the  court  below, 
no  exceptions  were  taken  by  defendant  that  require  discnssion,  and 
no  objections  appear  to  have  been  made  to  the  role  of  damages 
adopted.  There  are  cases,  however,  holding  "that,  when  a  case  has 
been  submitted  at  a  circuit  to  the  jury  upon  a  theory  which  Is  wholly 
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erroneous,  the  general  term  has  power,  and  it  is  its  duty,  to  grant 
a  new  trial  because  of  the  erroneous  instruction,  though  an  eicep- 
tton  was  not  taken."  Whittaker  t.  Canal  Co.,  49  Hun,  400-405,  3 
K.  T.  Snpp.  676;  Mandevflle  t.  Harrin,  30  Hon,  282;  lattlmer  t. 
Hill,  S  Hun,  171, 172;  Hamilton  t.  Bailxoad  Co.,  53  U  Y.  25-27. 

The  rule  of  damage  adopted  on  the  trial  was  the  difference  in  Talue 
of  the  plaintiff's  premises  before  the  flooding  and  at  the  time  of  the 
trial.  It  is  true  that  tibiere  was  some  evidence  given  showing  the 
destruction  in  several  years  of  a  quantity  of  hay  on  the  plaintiff's 
farm,  in  consequence  of  the  same  being  flooded,  but  the  evidence  in 
this  T^^ard  was  not  sufficient  to  sustain  the  verdict  of  the  jury.  The 
case  vaa  evidently  tried  and  submitted  on  the  theory  that  plaintiff 
was  entitled  to  recover  the  difference  in  value  of  his  farm  before  it 
was  flooded  by  defendant's  sewer  in  1884  and  the  valae  at  the  time 
of  the  trial.  This  theory  was  clearly  not  correct  Flaintift  was  en- 
titled to  recover  the  loss  in  the  rentsJ  value  of  his  premises  up  to  the 
time  of  the  commencement  of  the  action ;  or  he  could  have  recovered 
the  value  of  the  hay  destroyed,  and,  had  it  been  made  to  appear  that 
any  permanent  injury  to  the  premises  was  occasioned  by  the  flooding, 
he  could  have  recovered  for  that  Injury.  As  suggested  in  Hartman 
T.  line  Co.,  71  Hun,  367, 368, 26  K.  Y.  Snpp.  24,  the  case  was  tried  on 
the  theory  that  the  flooding  of  plaintifTs  premises  would  last  forever, 
and  that  hence  plaintiff  in  this  action  could  recover  the  total  and 
permanent  depreciation  which  it  caused  in  the  market  value  of  his 
land.  But  the  plaintiff,  after  collecting  the  judgment  in  this  action, 
might  commence  another  one  against  defendant,  and  obtain  a  per- 
petual Injunction ;  or  he  could,  in  a  subsequent  action,  recover  dam* 
ages  since  the  date  of  the  commencement  of  the  first  action.  And, 
if  the  rule  of  damage  adopted  on  the  trial  was  correct,  he  could  again 
recover  in  such  subsequent  action  the  same  damages, — the  difference 
in  value  between  the  i^intiff's  premises  before  being  flooded  and  at 
the  time  of  the  trial.  It  is  evident  that  the  rule  of  damage  adopted 
on  the  trial  was  not  the  proper  one.  Hartman  v.  Line  Co.,  71  Hun, 
367,  25  N.  Y.  Supp.  24;  Reichert  v.  Backenstross,  71  Hun,  516,  24  N. 
Y.  Supp.  1009;  Colrick  v.  Swinburne,  105  N.  Y.  503,  12  N.  E.  427; 
Duryea  v.  Mayor,  26  Hun,  120;  TJllne  v.  Railroad  Co.,  101  N.  Y.  98- 
U6,  4  N.  E.  536;  Covert  v.  Valentine  (Sup.)  21  N.  Y.  Supp.  219.  It 
seems,  therefore,  that  the  special  term  should  have  granted  defend- 
ant's motion  for  a  new  trial.  The  judgment  was  unsupported  by  any 
legitimate  evidence.  As  above  stated,  it  could  not  be  sustained  for 
the  amount  rendered,  on  the  testimony  produced  by  plaintiff  showing 
the  destruction  of  a  quantity  of  hay  in  consequence  of  the  premises 
being  flooded,  and  the  jury  could  not  properly  base  a  verdict  on  the 
testimony  produced  as  to  the  difference  in  value  between  the  plain- 
tiffs farm  in  1884  and  at  the  time  of  the  trial.  Judgment  reversed, 
and  a  new  trial  granted;  costs  to  abide  the  event.  All  concur. 
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(Supreme  Coort,  Qenoral  Tenn,  Tbird  Deportment.  May  8,  IfiM.) 

1.  Oppbb  of  Judombht— Tiub  of  Sbbtiob. 

Whether  an  offer, of  Jndgment  and  anawor,  serred  on  the  same  day,  will 
be  deemed  served  together  w  at  different  times,  ia  goretned  b7  tlie  tntat- 

tlon  of  the  parties  serring. 

flk  GoeTS— Kbfdsal  of  Offbb  of  JnoaMBirr. 

Where  an  offer  of  Judgment,  served  before  an  answer  setting  np  a  coun- 
terclaim, was  refused,  and  plaintiff  recov^ed  less  than  the  amount  of 
offer,  but  tbe  recovery,  together  wltb  the  ojnnterclaim,  exceeded  amount 
of  the  offer,  the  Judgment  reeovoed  waa  mwe  tavOTable  to  pliUntlff  tlian 
the  offer,  aa  It  exttngnlabed  tiie  conntsdaim,  vdilcb  acceptance  of  tbe 
offer  would  not  have  done. 

Appeal  from  Albany  county  court 

Action  by  G«orge  Kautz  againErt;  Harry  Vandenbargh  to  recover 

for  work  and  materials.  There  was  a  verdict  in  favor  of  plaintiff 
for  f  105,  and  plaintiff's  costs  were  taxed  by  the  clerk,  and  judg- 
ment entered  In  his  favor,  with  costs.  From  an  order  vacating  and 
setting  aside  the  taxation  of  costs  in  favor  of  plaintiff,  and  directing 
taxation  of  costs  in  favor  of  defendant  against  plaintiff,  {daintiff 
appeals.  Reversed. 

Argued  before  MAYHAAf,  P.  J.,  and  PUTNAM  and  HERBIGE; 
JJ. 

Stedman,  Thompson  &  Andrews  (George  W.  Stedman,  of  couns^), 
for  appellant. 

Jas.  O.  Matthews  (Mark  Cohn,  of  counsd),  for  respondent 

PUTNAM,  J.  The  action  was  brought  to  recover  for  work  and 
materials.  The  complaint,  served  May  2,  1893,  set  up  one  cause  of 
action,  and  demanded  judgment  for  (179.61.  On  the  Ist  day  of 
June,  defendant,  pursuant  to  section  7^8  of  the  Code  of  Civil  Pro- 
cedure, served  an  offer  to  allow  a  judgment  for  (105  and  costs,  and 
on  the  same  day  served  an  answer  denying  plainUfTs  cause  of  action, 
and  setting  up  two  counterclaims.  The  offer  was  not  accepted. 
Afterwards,  plaintifl  served  an  amended  complaint  setting  up  an 
additional  cause  of  action,  and  demanded  judgment  fbr  (246.51. 
The  defendant  served  an  answer  to  the  amended  complaint  denying 
plaintiff's  cause  of  action,  and  set  up  the  same  counterclaims,  and 
demanded  judgment  for  the  dismissal  of  the  complaint  The  offer 
to  allow  judgment  was  not  renewed  after  service  of  the  amended 
complaint  and  the  answer  thereto.  Plaintiff,  on  the  trial,  recovered 
a  sum  (excluding  interest)  less  than  the  amount  the  defendant 
offered.  He  claimed  cost^  however,  on  the  ground  that  hy  the 
judgment  the  counterclaims  set  up  in  defendant's  answer  were  ex- 
tinguished, and,  llie  amount  of  snch  counterclaims  and  the  sum  re- 
covered being  larger  than  the  offer  of  defendant,  the  judgment  was 
more  favorable  than  the  offer.  The  county  clerk  took  that  view  of 
the  case,  and  taxed  costs  in  favor  of  the  plaintiff.  This  taxation 
was,  however,  oTerroled  by  the  Albany  county  court    Said  court 
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directed  the  clerk  to  set  aside  the  taxation  of  plalntifPa  costs,  and 
to  allow  defendant  the  costs  of  the  action.   The  plaintiff  appeals. 

This  being  an  appeal  from  the  order  of  Hhe  county  court,  we  can 
only  consider  the  papers  used  before  him  on  the  motion  for  retax- 
atioiL  An  afBdavit  of^James  C  Matthews  was  attempted  to  be  read 
by  defendant,  but  was  excluded  by  the  court  on  the  ground  that 
a  copy  thereof  had  not  been  served.  The  county  judge,  in  his  discre- 
tion, could  have  allowed  the  aifidavlt  to  be  used,  or  could  have 
I>ostponed  the  hearing,  so  that  a  copy  of  such  affidavit  could  have 
been  properly  served.  But  such  a  course  was  not  taken,  and.  the 
affidavit  having  been  excluded  by  the  Albany  county  judge,  we  can- 
not consider  It  on  the  append.  Kor  can  we  properly  give  any  force 
to  the  remarks  of  the  county  jnd^  in  Ma  certlflcate  as  to  the  said 
affidavit  of  Matthews: 

"That  It  ^as  unnecessary  to  consider  said  affidavit,  as  the  statements  made 
by  counsel  for  defendant  and  plaintiff  showed  that,  as  a  fact,  the  service  of 
the  offCT  of  Judgment  and  answer  was  one  transaction,  made  at  the  same  time 
and  (m  the  same  day,  the  offer  of  Judgment  being  handed  to  the  attmiey  tor 
the  plaintiff  flrat,  and  the  answa  DKct,  and  immediately  after  the  otta  ot 
Jud^nent." 

If  such  remarks  of  the  county  judge  had  been  embraced  in  the  or- 
der appealed  ftwm,  it  might  have  been  deemed  that  he  acted  on 
the  or^  admissions  of  the  parties  before  him,  and  such  remarks 
might  hare  been  regarded  tiy  us;  but,  contained  in  the  certificate, 
said  statements  of  the  court  below  must  be  deemed  like  an  opinion 
of  the  county  judge,  and  cannot  properly  influence  our  judgment 
formed  on  papers  before  us.  From  the  papers  before  ns  it  then  ap- 
pears, by  the  affidavit  of  GJeorge  W.  Stedman,  that  the  offer  of 
judgment  in  the  case  was  served  before  the  service  of  the  answer, 
although  it  is  admitted  that  such  service  of  both  papers  was  made 
on  the  same  day.  Said  affidavit  is  not  contradicted.  The  admis- 
sion of  service  made  by  plaintiiFs  attorneys  on  the  back  of  the  offer 
of  judgment  and  answer  show  a  service  of  the  two  papers  on  the 
same  day,  but  do  not  contradict  the  statement  that  the  offer  was 
served  before  the  answer.  We  have  no  doubt  but  what  an  offer  of 
judgment  can  be  deemed  served  before  an  answer,  although  both 
papers  are  served  on  the  same  day.  This  was  held  in  Buggies  v. 
^ogg,  7  How.  Pr.  324,  by  Harris,  J.  This  case  was  cited  in  Schnei- 
der V.  Jacobi,  1  Duer,  694,  695,  and  approved  in  Tompkins  v.  Ives 
(Ot  App.)  8  Abb.  Pr.  (N.  S.)  267-269,  An  offer  and  answer  served 
the  same  day  might  be  deemed  served  together  or  at  different  times, 
according  to  the  intention  of  the  parties  serving.  Here,  in  the  pa- 
pers we  are  at  liber^  to  examine,  it  appears  by  the  undisputed  affi- 
davit of  an  intelligent  and  reputable  attorney  that  the  offer  was 
first  served.  It  is  to  be  regretted  that  the  attorney  of  respondeat 
did  not  take  proper  means  to  read  an  affidavit  before  the  county 
court  stating  his  view  of  the  facts  of  the  case.  The  papers,  then, 
showing  that  the  offer  in  question  was  first  served,  the  contention 
of  the  appellant  that  the  judgment  obtained  was  more  favorable 
than  the  offer  should  have  been  sustained.  It  is  settled  in  such  a 
case  that  the  effect  of  an  offer  must  be  determined  by  the  state  of 
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the  pleadings  when  it  is  served,  and  the  acceptance  fliereof  will  not 
extinguish  a  counterclaim  in  an  answer  sul^equently  seired,  al- 
though such  acceptance  were  made  after  service  of  such  answer. 
Tompkins  v.  Itcs,  3  Abb.  Pr.  (N.  S.)  267,  268;  Fieldinga  v.  MUla,  2 
Bosw.  489.  The  papers  presented  to  us,  therefore,  show  that  de- 
fendant's answer  was  served  subsequent  to  the  offer  of  judgment; 
and  hence,  it  appearing  that  the  plaintiff  has  obtained  a  judgmwt 
extinguishing  defendant's  counterclaim,  which  would  not  otherwise 
have  been  extinguished,  we  think  the  judgment  obtained  was  more 
favorable  than  the  offer,  and  hence  that  the  pl£untifl  was  entitled 
to  the  costs  of  the  action.  The  order  of  the  county  court  should  be 
rerersed,  with  costs,  and  the  motion  denied.  All  concur. 


(Snpreme  Court,  General  Term,  Third  Departmoit  Msjr  8,  18M.) 

BxacnroBB  ajsd  Adhinistkators— Disco vbbt  or  DECBDBifr'B  Propbbtt. 

Where  money  waa  placed  by  decedent  In  def^danf s  hands  for  a  spe- 
clflc  purpose,  and  defendant  applied  the  money  as  directed,  but  paid 
out  part  of  it  after  decedent's  death,  &  proceeding  to  dlsoorw  property  of 
decedent  alleged  to  be  withheld  by  defendant  (Code  Ctr.  Proc  H  2707-270(9, 
cannot  be  maintained,  as  such  proceeding  is  not  intended     collect  debts. 

Appeal  from  surrogate's  court,  Washington  county. 

Proceeding  by  Boloman  W.  Bnssell,  Jr.,  as  aAninistrator  of 
Robert  Stewart,  deceased,  for  the  discovery  of  assets  belonging  to 
decedent's  estate,  and  alleged  to  be  improperly  withheld  by  one 
Slocum  W.  Lake.  From  a  decision  and  decree  in  favor  of  p^-^xmer, 
said  Lake  appeals.  Reversed. 

Argued  before  MAYHAM,  F.  J.,  and  PUTNAM  and  HEBBIGK, 
JJ. 

Frederick  Eraser,  for  appellant. 
Abner  Robertson,  for  respondent 

PUTNAM,  J.  This  is  an  appeal  from  an  order  made  by  the  sur- 
rogate of  Washington  county  in  a  proceeding  instituted  by  Soloman 
W.  Russell,  Jr.,  as  administrator,  etc,  of  Robert  Stewart,  deceased, 
under  the  proiisions  of  sections  2707-2T09  of  the  Code  of  CLvil  Pro- 
cedure, to  discover  property  of  the  said  deceased.  It  appears  that, 
shortly  before  the  death  of  said  Stewart,  he  delivered  to  the  appel- 
lant, Slocum  W.  Lake,  f57.92,  with  directions  to  use  the  same  in 
payment  of  his  (Stewart's)  debts,  and  for  suitable  clothing  and  bed- 
ding for  laying  out  the  remains  of  said  deceased;  that  Lake  paid 
out  all  of  said  sum,  as  directed,  but  that  f 22.92  thereof  was  so  paid 
nfter  the  death  of  said  Stewart  The  appellant,  in  his  answer  to 
the  petition,  alleged  tiiat  he  received  said  f 57.92  from  deceased,  and 
had  paid  out  the  same  pursuant  to  his  directions.  He  did  not  allege 
that  he  was  the  owner  of  said  {22.92,  or  entitled  to  the  possession 
thereof  by  virtue  of  a  lien  thereon,  or  special  property  therein 
(Code  Civ.  Proc.  §  2709),  but  alleged  that  he  had  no  property  of  de- 


Jn.  re  STEWART'S  ESTATB. 


Sup.  d] 


O'BBIEH  V,  BABKLBY. 


1049 


ceased  in  his  possession,  and  did  not  withhold  any  snch  property 

from  the  petitioner.  The  surrogate  held  that  the  payment  by  I^e 
of  said  sum  of  f 22.92  after  the  death  of  Stewart  was  nnanthorized 
and  wrongful;  and  as  appellant,  in  his  answer,  had  not  claimed  to  be 
the  owner^  or  entitled  to  the  possession,  thereof,  that  the  surrogate 
was  authorized,  under  the  above-cited  provisions  of  the  Ck>de  of  Civil 
Procedure,  to  direct  the  payment  by  said  liake  of  said  sum  to  the 
administrator.  We  are  nnable  to  agree  with  the  conclusion  reached 
by  the  Iramed  surrogate.  The  sections  of  the  Code  of  GlTil  Pro- 
cedure above  referred  to  are  intended  to  authorize  a  smnmaiy  mode 
of  discovering  and  reaching  property  of  a  deceased  party  in  the 
hands  of  third  persons.  They  are  not  intended  to  create  a  pro- 
cedure to  collect  debts.    Section  2709  provides  that: 

"Where  It  appears  to  the  eurrogate  «  •  «  that  there  is  reason  to  bus- 
pect  that  property  of  the  decedent  Is  withheld  or  concealed  by  the  person  cited, 
be  must  •  •  •  make  a  decree  reciting  the  ground  of  making  it,  and  re- 
quiring the  person  cited  to  dellTer  posaesaion  of  the  property  to  the  petitioner. 
The  decree  must  specify  the  ram  of  money  or  deacribe  the  other  property." 

The  evidence  in  this  case  shows  that  appellant,  when  this  proceed- 
ing was  ioBtitnted,  had  no  property  or  money  of  deceased  in  his  pos- 
session. Ihe  f22.92  had  (probably  wrongfully)  been  paid  out  as 
directed  by  deceased,  although  after  his  death.  The  appellant  then 
owed  the  said  sum  of  f 22.92  to  the  administrator,  and,  in  a  proper 
action,  could  have  been  made  liable  therefor.  The  claim  of  ^e  ad- 
ministrator for  said  sum  was  for  a  debt  of  appellant  to  the  estate. 
If  the  respondent  was  entitled  to  any  order  under  section  2709, 
supra,  it  was  rather  against  the  parties  to  whom  the  money  received 
from  deceased  had  been  wrongfully  paid  by  Lake,  than  against  the 
latter.  In  Re  Cunard  (Sup.)  7  N.  Y.  Snpp.  653,  it  was  held  that 
tiie  object  of  the  statute  was  to  provide  a  summary  means  of  dis- 
covery, and,  in  case  of  a  mere  naked  possession  of  decedent's  '^oney 
or  other  personal  property,"  to  compel  delivery  to  the  legal  represen- 
tative. In  the  case  of  money,  it  must  be  a  specific  sum  tortiously 
withheld, — not  merely  money  due  and  belonging  to  the  deceased, 
in  the  sense  of  an  indebtedness.  When  this  proceeding  was  begun, 
as  above  stated,  appellant  had,  pursuant  to  ^e  direction  of  the  de- 
ceased, but  after  his  death,  paid  out  the  money  in  question.  It 
was  not  In  his  hands.  In  consequence  of  snch  payment,  he  became 
a  debtor  of  the  estate  for  fh.e  amount  so  paid  out.  The  sum  could 
have  been  collected  of  him  by  action.  See  In  re  Nay,  19  N.  Y.  St 
Bep.  259;  In  re  Knittel,  5  Dem.  Sur.  371.  We  think,  therefore, 
that  the  order  of  the  surrogate  should  be  reversed,  with  crats,  and 
the  proceeding  dismissed.   All  concur. 


(Snpreme  Court.  General  Term.  Third  D^Artment  Bfay  8,  ISM.) 

X.  Wiiius — CoNDiTroNS  Sttbbequent — Public  Polict. 

Testator  devised  his  estate  to  his  executors,  in  trust  for  his  daughter 
for  Uf^  "provided  howerer,  and  on  tlie  express  condition,  that  she  do  not 


O'BRIEN  v.  BABKLET  et  al. 


1060 


HEW  YORK  SUPPLBHENTi  TOl.  28. 


[Sup.  Ct. 


at  any  time  after  my  decease"  live  with  one  J.,  her  husband.  The  will 
farther  directed  that,  tn  case  the  daughter  should  at  any  time  after  te»- 
tator'8  decease  live  with  J.,  the  estate  held  in  trust  should  be  immediately 
divided  among  certain  persons,  "provided,  however,  that  If  the  said  J. 
shall  depart  this  life,  or  otherwise  cease  to  be  the  husband  of  my  said 
daughter,  and  she  shall  at  no  time  after  my  decease"  have  lived  with 
him,  the  trustee  shall  immediately  transfer  to  the  daughter  the  property 
beld  In  trust  No  dispositloii  was  made  of  the  estate  after  the  death  of 
the  daughter.  Held,  tiiat  Hie  prorlBO  was  a  cmdltion  BabseQnait,  and 
was  void  as  against  public  policy,  and  the  daugbter  took  ttw  life  estate^ 
discharged  of  the  condition. 

%  Tbusts— Validitt— Fcbthsrahob  of  Unlawful  Schehtko. 

The  trust  attempted  to  be  created  by  such  wlU  having  no  otber  ob- 
ject than  to  effectuate  testator's  dealgn  to  separate  his  dan^ter  and  her 
husband  is  wholly  void. 

Action  by  Eleanor  E.  O'Brien  against  John  Berkley,  as  ezecntor, 
and  others,  to  construe  a  will.  Defendants  move  for  a  new  trial  on  a 
case  and  exceptions,  as  provided  by  Code  Gir.  Proc.  §  1001.  Denied. 

The  opinion  of  Mr.  Justice  KELLOQO  at  special  term  is  as  follows : 

This  action  Is  brought  to  construe  the  last  will  and  testament  of  Bobert 
Shaw,  deceased,  late  of  the  county  of  Washington,  in  this  state.  The  will 
was  executed  December  6, 1891;  and  the  testator,  In  January  following,  some 
six  weeks  after  execution  of  the  will,  died,  leaving,  him  surviving,  a  widow 
and  a  daugbter,  the  plaintiff  in  this  action,  as  the  only  next  of  kin  and  belrs. 
He  died  the  owner  of  real  estate  in  that  county  valued  at  $10,000,  and  per- 
sonal estate  valued  at  $18,000.  The  widow  survived  the  testator  only  a  few 
days.  A  ahwt  time  pdor  to  the  execution  ot  tbe  will,  the  daughtn  (plolntlfl) 
married  James  H.  O'Brien;  but  at  the  time  of  the  execution  of  the'  wlU.  and 
at  tbe  time  of  the  decease  of  the  testator,  she  was  living  with  her  parents, 
separate  and  apart  from  her  husband.  The  first  clause  of  the  will  relates 
to  a  division  of  property  held  In  common  with  testator's  sister,  and  the  datles 
of  this  clause  required  only  the  exercise  by  the  executors  of  a  trust  power. 
The  second  clause  of  the  will  relates  to  provisions  for  his  wife,  rendered, 
however.  Inoperative  by  her  decease.  The  whole  estate  Is  covered  by  the 
third  clause  of  the  will,  tbe  widow  being  dead.  Tbe  third  clause  reads:  "All 
the  rest  and  reeldne  of  my  estate,  real  and  poaonal,  to  be  set  apart  by  my 
executors,  and  held  In  trust,  to  take  the  rents  and  profits  thereof,  and  apply 
tbe  net  annual  Income  to  the  use  of  my  daugb^,  Eleanor  Elizabeth,  for  and 
during  her  natural  life:  provided,  however,  and  on  the  express  condition,  that 
she  do  not,  at  any  time  after  my  decease,  associate,  cohabit,  or  live  with  one 
James  O'Brien.  And  in  case  she  shall,  at  any  time  after  my  decease,  associate  or 
cohabit  or  live  with  the  said  James  O'Brien,  then  and  In  such  case  the  said  real 
and  perscoial  estate  so  held  in  trust  under  this  third  clause  of  my  will  shall  he- 
Immediately  divided,  transferred,  paid  over,  and  delivered,  share  and  ith-ire 
alike,  to  and  among  Margaret  McNeil  and  Jane  3.  McCurdy,  children  of  my  late 
brother-in-law  Daniel  McCntdy;  William  W.  Shaw,  son  of  my  brother.  John 
Shaw;  Isabel  Beverldge  and  Ann  Beverldge,  children  of  my  brother-in-law  Da- 
vid Beverldge:  provided,  however,  that  if  the  said  James  O'Brien  shall  depart 
this  life,  or  otherwise  lawfully  cease  to  be  the  husband  of  my  said  daughter,  and 
she  shall  at  no  time  after  my  decease  have  associated  or  coliablted  or  lived 
with  him,  the  said  James  CBrlen,  then— that  is,  upon  hla  decease,  or  upon  bis 
otherwise  lawfully  ceasing  to  be  the  husband  of  my  said  daught^,  and  my 
said  daugbter  then  surviving,  then  and  In  that  cane,  and  on  the  first  tiappeu- 
Ing  of  eiOier— the  said  trustee  shall  forthwith  transfer  and  deliver  to  my  nald 
danghter,  all  and  singular,  the  whole  of  tbe  real  and  personal  estate  then 
remaining  In  his  hands  under  and  by  virtue  of  the  third  clause  of  my  will." 
There  Is  no  residuary  clause  or  gift  over,  otber  than  the  one  to  testator's 
nephews  and  nieces,  above  quoted,  in  these  words:  "And  in  case  she  shall, 
at  any  time  after  my  decease,  associate  or  cohabit  or  live  with  the  said  Jamea 
O'Brien,  then  and  tn  such  case  the  said  real  and  personal  estate  shall  be  Im- 
mediate divided,  troiuferred,  paid  OY&e,  and  delivered,  share  and  share  alike. 
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to  and  among.*'  etc.  In  case  fhe  life  Mtate  created  (or  the  dansbter  etaonld 
contlniie  during  her  life,  no  dlspoeition  Ig  made  of  the  fee. 

The  pTOTlslon  of  the  wlU  respecting  the  one-third  set  apart  tor  the  widow, 
and  In  these  words:  "If  my  said  wife  shall  snrvive  my  said  daughter,  and 
the  latter  not  have  received  lawfully,  or  been  lawfully  entitled  to  receive,  the 
said  estate  so  held  In  trust  under  said  third  clause  hereof,  aa  afwesiUd,  then 
the  estate  so  held  in  trust  under  said  second  clause  shall,  at  the  decease  of 
my  said  wife,  be  transferred  and  delivered  to  the  persons  hereinafter  named  as 
entitled  to  receive  the  same  under  this,  the  third  clause  hereof,**— is  of  no 
value,  ^cept  to  discover  the  Intention  of  the  testator,  since  the  widow  Is 
dead,  and  tiie  daughter  survives.  But  the  testator  falU  to  say  to  whom  this 
third  of  his  estate  shall  go  In  case  the  daughter  dies  before  the  widow,  and 
dies  "lawfully  entitled;"  that  is,  the  divorced  wife  or  the  widow  of  James 
O'Brien.  It  is  significant,  In  that  it  shows  the  Intention  of  the  testator  not  to 
give  to  any  of  these  nephews  and  nieces  any  portion  of  his  property,  except 
upon  the  one  condition,  and  immediately  upon  the  happening  of  that  condi- 
tion, viz.  the  "association^'  or  "cohabitation"  of  the  daughter  with  her  husband 
after  the  decease  of  the  testatcn-.  They  take  nothing  upon  the  death  of  the 
daogbter;  nothing  upon  the  extinction  of  the  life  estate  by  death.  If  the 
daughter  should,  by  the  terms  of  the  wUl.  be  entitled  to  the  Income  and  profits 
of  the  estate  during  her  life,— that  is,  should  not  associate  or  cohabit  with  her 
husband  after  the  testator's  death,— and  James  O'Brien  should  not  "lawfully 
cease*'  to  be  her  husband,  what  then  becomes  of  the  corpus  of  the  estate? 
The  testator  has  not  told  us.  It  does  not,  In  that  case,  by  the  terms  of  the 
will,  go  to  these  nephews  and  nieces.  That  Is  clear.  To  discover  what  Is 
called  the  "pole  star"  in  construction  of  a  will,  viz.  the  Intention  of  the  testa- 
tor, it  is  quite  aa  Important  to  examine  the  void  provisions  of  a  will  as  it  Is  to 
examine  the  valid  portions.  The  general  scheme  in  the  testator's  mind  can 
be  discovered  In  no  other  way.  Taking  this  will  as  a  whole,  it  is  not  diffi- 
cult to  read  the  mind  of  the  testator.  He  wishes  his  daughter  to  possess 
his  property— to  possess  It  and  enjoy  It— at  the  earliest  possible  date^  but  he 
wishes  to  accomplish,  also,  another  purpose,— a  continued  separation  between 
his  daughter  and  her  husband;  and  he  wishes  a  speedy  divorce,  unless  a  mer- 
ciful Providence  shall  sooner  serve,  by  taking  James  O'Brien  hence.  It  Is 
unnecissary  to  say  that  his  second  purpose  was  contra  bonos  mores,  and 
hence  an  unlawful  and  void  purpose,  and  this  part  of  his  intention  must  fall. 
If  his  wishes  that  his  daughter  should  have  his  property  can  still  be  carried  - 
ont,  that  win  be  all  of  the  testator's  lntentl<Hi  which  can  be  made  effectuiil. 
The  will  gives  to  the  daughter  the  rente  and  profits  of  his  estate  during  her 
natural  life.  Here  there  can  be  no  difference  of  opinion,  I  think,  as  to  the 
actual  vesting  In  the  daughter  of  this  life  estete.  rThe  gift  took  effect  at  the 
Instent  the  testator  died.  The  proviso  or  condition  Is  something  which  must 
occur  after  his  decease.  The  testetor  says  so  in  words:  "Provided,  how- 
ever, on  the  express  condition  that  she  does  not,  at  any  time  after  my  de- 
cease," etc.  This,  I  think,  must  t>e  Interpreted  to  be  a  condition  subsequent. 
The  estate  veste  at  once  In  the  daughter,  subject  to  being  divested  on  the 
happening  of  the  condition,  "ct^bltatton  at  association"  with  James  O'Brien 
after  the  testator's  decease.  This  construction  seems  to  be  borne  ont  1^  the 
int^retetion  by  the  court  of  similar  language  In  wills  In  many  cases.  It 
was  said  in  Scott  v.  Guernsey,  4S  N.  T,  106,  "The  law  favors  a  construction 
which  will  not  tend  to  the  disinheriting  of  heirs,  unless  the  Intention  to  do  so 
Is  clearly  expressed."  Where  the  actual  and  primary  Intent,  as  collected  from 
the  whole  Instrument,  Is  In  harmony  with  the  policy  of  the  law,  the  courts  will 
aid  it  by  construction,  but  where  it  is  subversive  of  that  policy  the  same  prin- 
ciple favors  a  construction  which  will  defeat  it.  Paterson  v.  Ellis,  11  Wend. 
284;  2  Jarm.  Wills,  760.  In  Burnett  v.  Strang.  28  Miss.  124,  the  court  say.-*: 
"Conrte  have  sbown  no  disposition  to  apply  the  strict  rules  applicable  to  con- 
ditions precedent  in  covenants  and  other  contracts  to  last  wills  and  testaments, 
and  have  looked  rather  to  tiie  circumstances  of  the  bequest  and  the  nature 
and  object  of  the  conditions,  so  as  to  give  the  devisee  the  full  benefit  of  the 
testator's  bounty."  In  Waters  v.  Tazewell,  9  Md.  292.  it  is  said:  "Unquali- 
fied restrictions  on  marriage  are  discouraged,  on  grounds  of  public  policy; 
and  Instead  of  aiding  them,  by  applying  Ubaal  rules  of  construction,  the 
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courts  have  been  disposed  to  construe  them  strictly,  and  In  sach  mannoc 
aa  will  favor  the  person  on  whom  the  restraint  la  laid."  It  will  be  suffl- 
dent  to  make  the  condition  subsequent  If  the  testator  appears,  from  the  con- 
text of  his  will,  to  have  intended  an  Immediate  Interest  to  pass  to  the  object 
of  his  bounty.  1  Rop.  Leg.  766.  If  a  legacy  be  given  to  A.,  payable  at  twen- 
ty-tme,  or  marriage,  but  If  he  marry  under  that  age,  without  consent  of 
his  executors,  then  the  \egacj  Is  to  C,  the  legacy  will  vest  Immedlatdy  in  A.. 
and  the  condition  Is  subsequent  M.  In  Weattaersby  v.  Weathersby,  13 
Smedes  ft  M.  685,  the  provisions  of  a  will  were:  "I  give  and  bequeaOi  to  my 
son  Ludovlck  my  servants  Tom  and  Lucy*  in  trust,  and  upon  the  following 
conditions."  The  conditions,  being  emancipation,  were  held  by  the  court  to 
be  void,  'nie  conditions  were  held  to  be  subsequent,  and  the  "consequence 
is  that  the  trust  on  condition  is  defeated,  and  the  estate  is  absolute  in  the 
legatee."  The  word  "provided"  is  a  technical  word.  It  has  always  been 
held  tliat  a  devise  to  A.,  provided  be  should  or  should  not  perform  certain 
acts,  is  a  devise  upon  a  condition  subsequent,  and  the  estate  vests,  subject  to 
being  divested.  If  be  does  not  perform  as  required.  '  Wright  r.  TiUtle^  4  Day, 
31B;  Blch  T.  Hotchklss.  16  Conn.  409,  419;  Wbeeler  ▼.  Walker,  2  Oonn.  196; 
Hooper  v.  Cnmmings.  46  Me.  360;  Chapln  v.  School  Dlst.  36  N.  H.  445;  Hay- 
den  T.  Inhabitants  of  Stoughton,  5  Pick.  (Mass.)  628.  Whether  the  ctmdltion 
is  precedent  or  subsequent  depends  on  tiie  ordor  of  time  in  which  the  per- 
formance Is  required.  Acherley  v.  Vernon,  WiUes,  157;  Doe  v.  Scudamore. 
2  Bos.  &  297.  Heath,  J.,  says:  "The  question  always  is  whether  the  thing 
is  to  happen  before  or  after.  If  before,  the  condition  is  precedent;  If  after, 
it  is  subsequent"  It  is  tbe  giving  ad  Interim,  direct^  and  at  once,  to  the 
legatee,  of  tbe  rents  and  profits,  which  indicates  the  purpose  to  Test  the 
legacy  at  once.  In  re  Hart's  Trusts,  3  De  Gex  &  J.  186.  In  Taylor 
M^son,  9  Wheat  826  (Marshall;  O.  J.),  the  testator  gave  his  property  to  a  trus- 
tee, to  be  turned  over  to  the  oldest  male  heir  of  his  nephew,  J.  T.  M..  "un 
the  following  terms,"— that  he  change  his  name  to  "A.  Barnes."  On  his  re- 
fusing, then  to  the  next  male  heir,  on  same  terms,  etc  It  was  held  that  the 
condition  was  subsequent,  and  not  precedent  The  estate  vested  In  the  <Ad- 
est  male  heir,  to  be  divested  on  nonperformance  of  the  condition.  In  Flnlay 
V.  King's  Lessee^  8  Pet  246  O^Iarshall,  C.  J.),  the  language  of  the  will  was: 
"In  case  of  having  no  children,  I  then  leave  and  bequeath  all  my  real  estate, 
at  the  death  of  my  wife,  to  William  King,  son  of  brother  James  King,,  on 
condition  of  his  marrying  a  daughter  of  William  Trigg  and  my  niece  Rachel, 
his  wife,  lately  Rachel  Finlay,  in  trust  for  the  oldest  son  or  issue  of  said  mar- 
riage; and,  in  case  such  marriage  shall  not  take  place,  I  leave  and  bequeath 
said  estate  to  any  child,  giving  preference  to  age,  of  William  and  Rachel  Trigg 
that  will  marry  a  child  of  my  brother  James  King,  or  of  sister  Elizabeth,  wife 
of  John  Mitchell,  and  their  Issue."  William  Trigg  and  Rachel,  his  wife,  never 
had  a  daughter;  hence,  there  was  no  marriage  such  as  tlie  testator  con* 
templated.  Marshall,  C.  J.:  "In  the  case  und»  consideration,  the  testator 
does  not  give  his  real  estate  to  William  King  on  bis  marrying  the  daughter  of 
William  and  Rachel  Trigg,  but  at  the  death  of  his  wife,  on  conditlra  of  his 
marrying  a  daughter  of  William  and  Rachel  Trtgg.  •  •  •  He  gives  the 
estat^  at  that  time  without  requiring  that  the  condition  annexed  to  it  should 
be  previously  performed.  The  estate  then  vests  in  poss^lon,  whetho?  the 
condition  on  which  .it  was  to  depend  be  or  be  not  performed.  •  «  • 
This  is  clearly  a  condition  subsequent.  *  *  *  A  devise  to  A.,  on  condi- 
tion that  he  shall  marry  B.,  if  uncontrolled  by  othex  words,  takes  effect  im- 
mediately. •  *  •  The  condltlmi  Is  subsequent"  In  Thomas  v.  Howell. 
1  Salic  170,  4  Mod.  67,  the  father,  having  three  daught«*s,  constituting  bis 
heirs  at  law,  devised  to  one  of  them  a  messuage,  called  "Lowhorn,"  **upon 
condition  that  she  marry  T.  T.,  and,  If  she  refuse  to  marry  him,  then  over  to 
trustees,  in  trust,  to  be  divided  among  the  three  coheiresses,  equally  or  other- 
wise, as  they  please."  Tbe  marriage  became  impossible  by  reason  of  the 
death  of  T.  T.  under  12,  and  the  question  was  which  to  apply  to  it— the  law 
of  conditions,  or  the  law  of  limitations,  l^e  court  held  that  the  law  of  condi- 
tions was  applicable,  and  being  a  condition  subsequent,  and  having  become  im- 
possible, the  devise  was  abs<Aute.  In  Jomlngs  v.  Gowo*.  Cro.  Ells.  219,  tbe 
court  said.  If  a  man  devise  a  tiarm  to  A.,  and  that,  if  his  wife  suffers  the  dev- 
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isee  to  enjoy  It  for  three  years,  she  shall  have  all  tals  goods,  as  executrix,  but. 
If  she  disturbs  A.,  then  he  makes  B.  his  executor,  hla  wife  la  executrix 
pi-esently;  for  though.  In  grants,  the  estate  shall  not  vest  till  the  condition 
precedent  Is  performed,  It  is  otherwise  in  a  will,  and  this  shall  not  be  con- 
strued as  a  condition  precedent,  but  only  a  condition  to  abridge  the  power  of 
the  executrix  if  she  perform  it  not  In  Hayden  v.  Inhabitants  of  Stoughton. 
S  Pick.  S28,  the  wiU  read:  "Both  of  the  abore  pieces  of  land  I  glye  to  said 
town  for  the  purpose  of  building  a  schooUionse  for  Uie  use  of  a  free  grammar 
school:  provided,  said  schoolhonse  is  built  by  said  town  within  one  hundred 
rods  of  the  place  where  the  meetinghouse  now  stands."  This  was  held  to  be 
a  condition  snbsequent,  and  the  fee  to  the  lands  vested  Immedtatdy  lu  the 
town,  and  did  not  rest  In  abeyance  until  the  schoolhouse  should  be  built  In 
Conrad  v.  Long,  33  Mich.  78,  the  will  devised  the  lands  in  question  to  tes- 
tator's mother  for  life.  After  her  death  the  lands  were  to  go  In  conformity 
with  the  following  clauses  In  the  will:  *To  my  brother  Frederick  S.  Conrad, 
I  give  and  bequeath  the  <aie  half  so  remaining,  and  the  other  half  I  give  and 
bequeath  to  my  sister  Eltaabeth  Long,  upon  this  condition:  If,  at  any  time 
Bobsequent,  she  should  conclade  not  to  live  with  her  present  husband,  Henry 
Long,  as  his  wife.  But,  if  she  continue  so  to  live  as  the  wife  of  said  Henry 
Long  until  her  death,  then  and  In  that  case  I  give  and  bequeath  all  my  prop- 
erty, real  and  personal,  remaining  after  the,  burial  of  my  mother,  to  my  afore- 
said brother,  Frederick  S.  Conrad."  The  comi:  says:  "It  Is  claimed  on  b^alf 
of  Oonrad  that  the  condition  mentioned  Is  a  condition  precedent,  and  Is  void, 
and  that  no  estate  can  attach.  That  the  condition  Is  void  Is  admitted.  It 
1b  contrary  to  the  plainest  principles  of  public  policy  to  separate,  or  to  pro- 
vide In  this  way  for  a  separation  of,  husband  and  wife,  as  the  condition  to  the 
enjoyment  of  an  estate.  But  we  find  here  nothing  in  the  nature  of  a  condition 
precedent  The  language  Is  very  bllnil,  but  it  shows  that  the  ultimate  devise 
over  to  Fred^ck  8.  Oonrad  was  to  depend  on  whether  Ellisabeth  Long  con- 
tinued to  live  with  her  husband  until  her  death.  «  •  •  Taking  the  whole 
clause  into  account,  we  can  only  find  In  it  a  forfeiture  of  an  estate  on  breach 
of  condition,  and  not  a  condition  precedent." 

I  cannot,  In  the  light  of  these  decisions,  see  how  it  can  be  successfully  con- 
tended that  the  condition  or  proviso  In  the  third  clause  of  the  will  of  Bobert 
Shaw  la  a  condition  precedent,  or  a  conditional  limitation.  The  bare  reading 
of  the  condition  shows  the  intent  of  the  testator  to  have  been  that  his  daugh- 
ter should  be  divested  of  the  estate  here  provided  for  her  some  act  of  the 
legatee  "after"  his  decease,  and  not  that  she  was  to  do  some  required  thing 
before  she  could  receive  any  of  the  rents  and  profits  of  his  estate.  The  estate 
for  life  having  vested  in  the  daughter  immediately  upon  the  decease  of  the 
testator,  and  tiie  condition  subsequent  being  void,  it  must  remain  in  her  for 
life.  The  courts  have  held  in  some  cases,  respecting  legacies,— and  I  find  no 
reported  case  holding  to  the  contrary,— that  even  where  the  condition  Is 
inecedent,  and  void  as  against  public  policy,  the  legatee  takes  the  legacy  free 
and  pure  notwithstanding,  and  In  all  cases  of  realty  the  devisee  takes  where 
the  condition  is  subsequent  The  case  of  Hawke  v.  Euyart  (Neb.,  1890),  re- 
ported In  46  N.  W.  422,  is  a  case  similar  to  this,  though  the  language  In  the 
will  In  that  case  was  far  from  being  as  favorable  to  the  legatee  and  devisee 
as  in  the  case  at  bar.  The  will  turned  the  estate,  real  and  personal,  over 
to  ti'ustees.  The  provisions  aim  to  force  a  separation  of  a  son  from  his  wife. 
The  executors,  in  case  a  separation  is  accomplished  at  end  of  ten  yea»,  are  to 
turn  oTor  to  the  won  the  estate:  If  not  accomplished,  are  to  torn  Hie  estate 
over  to  the  oQier  children  of  the  teitator.  The  comrt  soys:  "The  question  la 
one  In  restraint  of  the  continuation  of  the  marriage  relation.  *  *  *  I 
think  there  can  be  no  doubt,  either  as  a  question  of  reason  from  moral  prem- 
ises, or  from  legal  authority,  not  only  that  such  condition  Is  void,  but,  having 
been  declared  void,  It  leaves  the  bequest  of  the  testator  operative  the  same 
as  though  the  conditions  had  not  been  sought  to  be  made  by  will."  In 
Wilkinson  v.  Wilkinson,  12  L.  R.  Eq.  604,  the  testatrix  provided  by  her  will 
a  legacy  to  her  niece  Elizabeth,  and  then  provided  It  shonld  pass  to  others, 
unless,  within  eighteen  months  after  the  decease  of  the  testatrix,  the  legatee 
should  cease  to  reside  at  ^pton,— a  place  where  ho*  hnsband  resided,  and 
did  business.   The  court  hdd  the  conditions  void,  as  a  manifest  attempt  to 
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Indooe  the  legatee  to  leave  her  husband,  and  also  held  that  the  legatee  took 
the  ]ega<7  freed  of  the  condition.  Lord  Blaoclesfield,  in  Mttchel  r.  Reynolds, 
1  P.  Wms.  181,  says;  "All  the  Instances  of  conditions  against  law,  in  a  proper 
sense,  are  reducible  under  one  of  three  heads:  (1)  Either  to  do  something  that 
Is  malum  In  se,  or  malum  prohibitum;  (2)  to  omit  to  do  something  that  is  a 
duty;  (3)  to  encourage  such  crimes  and  omissions.  Such  conditions  as  these 
the  law  will  always,  and  without  any  regard  to  clrcumstaDces,  defeat."  In 
Wren  t.  Bradley,  2  De  Oex  &  S.  4Q,  the  testator  directed  certain  moneys  to  be 
inrested  upon  trusts  expressed  as  follows:  To  pay  and  apply  income,  etc^ 
"and  to  my  daughter  Ann  Jeftreys  Wren,  the  wife  of  Abram  Wren,  in  case  slie 
should  be  living  apart  from  her  said  husband,  tiie  said  Abram  Wrm,  and 
Shalt  contlnQe  to  do  so  during  the  lifetime  of  my  said  wife,  an  annuity  of  £30. 
*  *  *  And  I  do  further  direct  that  If,  at  any  time,  the  said  Ann  Jette^a 
Wren  should  cohabit  with  said  Abram  Wren,  the  snid  annuity  horelnafter 
given  to  her  shall,  d'urlng  the  time  she  shall  so  cohabit,  absolute  cease  and 
determine."  The  vice  dtianeellor:  "Asstuning  that  the  husband  and  wife 
were  living  separate  at  date  of  the  will,  and  at  the  death  of  the  testator  were 
living  together,  my  impression  is  that  it  will  be  more  In  accordance  with 
authority  to  decide  in  favor  of  the  gift"  The  gift  was  held  to  be  al»olate, 
and  freed  from  the  condition  and  all  limitations.  In  Tennant  v.  Brale,  Toth. 
77,  there  was  a  bequest  of  a  sum  of  money  made  to  the  dangtator  of  tiie  tes- 
tator "If  she  would  be  divorced  from  her  husband."  The  gift  was  held  good, 
and  the  ccmditlon  void.  In  Brown  v.  Peck,  1  Eden,  140.  a  testator  directed  bis 
executors  to  pay  to  a  niece,  Rebecca,  "if  she  lived  with  her  husband,  £2  p» 
month,  and  no  more;  but  if  she  lived  from  him,  and  with  her  mother,  £5  per 
month."  The  condition  was  held  to  be  bad,  and  that  she  was  eutitled  to 
£5  per  month.  The  cases  mentioned  (WUltlnson  v.  Wilkinson,  Wren  v.  Brad- 
ley, Tennant  v.  Braie,  and  Brown  y.  Feck)  have  been  frequently  referred 
to  by  the  courts  in  this  country,  and  accepted  as  the  settled  law.  "The  rules 
of  the  civil  law  being  that  where  a  condition  precedent  Is  originally  impossi- 
ble *  *  ■  or  Illegal,  as  involving  malum  prohibitum,  tbe  bequest  to  ab- 
solute, just  as  if  the  condition  had  been  subsequent."  2  Jarm.  Wills.  534.  In 
Oooper  V.  Remsen,  5  Johns.  Ch.  461,  the  chancellor  soys;  "There  Is  a  wide 
difference  between  a  bequest  to  a  daughter  during  her  separation  from  ber 
husband,  when  the  separation  was  then  actually  existing,  without  being  pro- 
cured by  the  testator,  and  a  legacy  to  ber  If  she  lived  apart  from  her  husband; 
for  that  would  be  to  hold  out  a  temptation  to  a  separation,  which  would  be 
contra  bonos  mores.  The  legacy  would  be  i^mple  aud  pure  In  the  latter  case, 
according  to  the  dedsicm  of  Lord  Worthington  in  Brown  v.  Peck,  1  Bdoi,  140." 
In  Potter  t.  McAlplne,  S  Dem.  Snr.  108,  the  will  made  the  enjoyment  br 
CSiailes  B.  Potter  of  his  one4fth  part  of  the  Income  d  the  estate  conditional 
vtpOQ  bis  not  living  with,  or  In  any  manner  contributing  to  the  support  of,  his 
wife.  The  court  held:  "This  condition  Is  illegal  and  void.  It  requires  the 
violation  of  a  statute.  It  is  contrary  to  public  policy.  The  condition  Is  evi- 
dently precedent  in  Its  character,  and  while,  at  common  law,  It  would  doubt- 
less work  a  forfeiture  of  the  gift,  yet  In  equlb^,  and  under  the  civil  law,  thou^ 
the  condition  is  void,  the  gift  Is  good."  And  the  cotirt  here  refers  to  1  Bop. 
Leg.  757;  Tennant  v.  Brale;  Brown  v.  Pecic  It  is  true  this  Is  a  decision 
of  a  surrogate  court,  but  it  la  In  accwd  with  aU  previous  dedsioiu,  and  la  re- 
ferred to  as  anttaorl^  by  Justice  Learned,  at  the  general  term  of  tills  district 
in  Whiton  v.  Harmon,  64  Hun,  552,  8  N.  T.  Supp.  110.  In  Whiton  v.  Har- 
mon, Id.,  the  testatrix,  by  will,  gave  her  real  estate  to  her  son  "fw  and  during 
the  term  of  his  natural  life,  or  while  be  shall  live  separately  from  his  present 
wife.  On  bis  decease,  or  when  he  sliall  again  live  with  his  prraent  wife," 
the  property  should  go  to  his  nieces.  Learned,  J.,  says;  "Here  the  testatrix 
seeks  to  bribe  the  husband  to  continue  the  abandonment  of  the  wife."  Held, 
that  the  condition  was  bad.  and  "the  son  took  the  property  during  life,"  only 
the  condition  of  the  will  that  the  property  should,  **at  bis  death,"  go  to  the 
nieces,  being  counted  good;  and  the  court  dtes  Potter  v.  HcAlplne;  Tennant 
V.  Brale;  Brown  v.  Peck;  Conrad  v.  Long;  Wilkinson  v.  Wilkinson,  and 
Wren  v.  Bradley.  In  Kelly  v.  Monck,  3  RIdg.  App.  206,  l^des  charged 
on  the  realty,  in  aid  of  the  personal  estate,  were  given  to  the  testatw's  daugh- 
ters, payable  on  their  respective  days  of  marriage:  provided,  bowevor,  that  if 


Sup.  Ct.] 


o'bbibn  v.  barkley. 


1055 


«lther  married  without  consent,  or  a  man  not  seised  of  an  estate  In  fee,  <a  of 
perpetual  freehold,  of  the  annual  value  of  £S00,  her  legacy  should  not  be 
paid,  hut  should  sink  as  In  the  text  One  of  the  dau^tera  married  with 
L-onsent,  but  b«  husband  had  not  the  requisite  estate.  Lord  Glare  was  of  the 
opinion  that  she  was  nevertheless  entitled  to  the  legacy;  "that  even  if  it  were 
helA  that  the  legacy  were  a  charge  on  the  realty,  the  condition  was  Illegal  at 
common  law,  being  too  generally  in  restraint  of  marriage."  To  the  like  effect 
may  be  cited  Otis  t.  Prince,  10  Gray,  581;  Randall  t.  Marble,  69  Me.  310; 
Maddox  T.  Maddox's  Adm'r,  11  Grat  804;  WllUanut  t.  Gowden,  13  Mo.  211; 
Waters  r.  Tazewell,  9  Md.  291;  Spencer  r.  Negro  Dennis,  8  Olll,  S14;  Barka- 
dale  T.  Elam,  30  Miss.  694. 

The  daughter,  then.  Is  here  secure  of  the  rente  and  profits  <tt  the  eatin  es- 
tate real  and  personal,  without  limitation  as  to  tlme^  or  during  ha  life.  It 
will  be  seen,  by  the  language  of  the  will,  that  the  trust  attempted  to  be  created 
by  the  third  clause  had  for  its  sole  object  the  furtherance  of  that  unlawful 
scheme  of  the  testator,  viz.  a  separation  of  husband  and  wife.  It  was  not  the 
lntentl(Hi  of  the  testator  that  the  trustees  should  hold  bis  property  during  the 
life  of  the  daughter.  It  was  to  be  held  by  them  only  until  the  wife  cohabited 
with  her  husband.  Then  the  trust  was,  by  the  terms  of  the  will,  to  cease.  If 
the  daughtei*  were  sufficiently  tempted,  and  should  fall  in  her  duty  toward  her 
husband,  and  should  "lawfully  cease"  to  be  the  wife  of  James  0*Brlak,  then 
the  trust  ^s  to  cease.  The  trust  is  an  Important  feature  of  the  scheme^ 
Through  the  trust  the  testator's  sdieme  was  to  be  worked  out  The  scheme 
begins  with  the  trust,  and  when  the  scheme  is  executed  the  trust  Is  to  cease. 
The  trust  has  no  other  objebt  than  to  aid  the  consummation  of  tliis  unlawful 
purpose.  This  is  Wazoned  on  every  line  of  the  third  clause  of  the  will.  The 
clause  which  creates  the  trust  defines  its  object,  and  fixes  its  duration.  None 
ot  the  purposes  of  this  tiiist  can  be  accomplished.  The  scheme  is  unlawful, 
and  the  trust  unlawful.  It  la  no  answer  to  say  that  the  statute  of  uses  and 
trusts  permits  the  lodging  of  the  legal  estate  in  a  trustee,  to  take  the  rents 
and  profits,  and  pay  them  over  to  another.  In  such  a  case  the  object  ot  the 
trust  is  lawful  when  its  duration  is  fixed  by  the  life  of  the  beneficiary.  The 
purpose  is  single.  But  that  is  not  the  purfKise  of  the  testator  In  this  caae, 
nor  the  purpose  of  this  attempted  trust  The  testator  declares  that  he  has  no 
other  object  in  creating  the  trust,  or  keeping  the  possession  of  the  estate  out 
of  his  daughter,  except  to  coerce  her  into  a  breach  of  duty.  As  soon  as  she 
shall  "lawfully  cease"  to  be  the  wife  of  James  O'Brien,  possession  and  fee 
are  to  be  hers,  and  the  trust  to  cease.  Upon  the  first  cohabitation  with  her 
husband  aftar  testatiff's  death,  the  trust  la  to  cease.  As  soon  as  it  is  discov- 
ered titiat  the  trust  has  tailed  to  coerce  the  wife  Into  doing  what  fhe  law  dia- 
apivoves,  tihe  win  provides  that  the  trust  shall  cease.  The  rule  dedared  by 
Justice  Allen  In  Knox  t.  Jones,  47  N.  Y.  398,  in  this  language,  "A  void  trust 
wbldi  is  separable  from  other  valid  trusts,  may  be  cut  off  when  the  trust  thus 
defeated  Is  Independrait  of  the  other  dispositions  of  the  will,  and  subordinate 
to  them,  and  not  an  essential  part  of  the  general  scheme,"  Is  not  violated,  I 
think.  In  holding  that  this  trust  created  by  the  third  clause  of  this  will  Is 
wbol^  void.  There  are  no  parts  here.  The  trust  Is  an  entirety.  There  Is  no 
valid  object  apparrat  Thore  was  none  in  the  mind  ot  Hie  testator.  It  was 
a  single  scheme,  and  every  part  of  it  was  unlawful  In  Its  aim  and  object 
And  there  can  be  no  valid  trust  without  a  lawful  object  To  attempt  a 
sQMration,  and  say  the  trust  shall  have  effect  during  the  life  of  the  daughter. 
— possesion  of  this  estate  shall  be  held  by  these  trustees  during  her  life,— is 
simply  to  defeat  the  plain  Intention  of  the  testator.  They  were  to  hold  It  only 
until  the  first  act  of  cohabitation  of  the  daughter  with  her  husband  after  the 
decease  of  the  testator.  Whether  that  act  has  yet  occurred,  or  not.  Is  im- 
materlaL  It  Is  to  be  presumed  the  wife  has  faithfully  performed  her  duties 
toward  her  husband;  and  if  she  has  ftilled,  being  Induced  by  this  offer  of  re- 
ward by  the  teatator,  ahe  la  no  more  entitled  to  the  reward  than  it  ahe  bad  not 
filled.  Cooper  v.  Bemsen,  6  Johns.  Ch.  461.  In  either  case,  the  trust  follow- 
ing the  intent  of  the  testator,  ceased  there,— to uat  have  ceased  the  moment  the 
law  would  presume  cohabitation  after  testator's  death.  The  trust  was  not 
necessary  to  the  life  estate  in  the  daughter.  She  is  entitled  to  the  rents  and 
profits,  but  obtains  these  as  well  without  the  trust  as  vrlth.   The  trust  medium 
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Is  not  essential  to  ber  rights  in  this  respect  If  the  beqnest  of  the  rents  and 
profits  and  Income  of  the  cnttre  estate  to  the  danirhter— the  trwtt  betnff  vtrfd— 
rctiolres  the  possession  and  managemmt  of  the  estate  as  an  Incldoit  to  the 
full  eojoymoit,  I  see  no  reason  why  that  may  not  iHxiperly  follow. 

The  necessary  condnsion  from  the  foregoing  Is  that  all  the  testator  l^ally 
effected  by  his  will  was:  First.  The  power  In  trast  to  separate  property  held 
In  common  with  bis  sister,  as  set  forth  In  tbls  first  clause.  Second.  The  trust 
for  the  benefit  of  the  widow  is  set  forth  lo  the  second  daose,  whidi  Is.  bow- 
erer,  Immaterial  now,  as  the  widow  died  bef(H«  this  tmst  could  have  practical 
effect,  and  wlfliin  a  few  days  of  the  testatw-  The  widow's  portton,  Oierefore. 
fell  into  tiie  body  of  the  estate,  to  be  controlled  as  tbe  other  portion,  w>  Car  as 
It  lawfully  might,  by  the  provisions  of  the  third  clause.  ^nUrd.  The  creati«i 
of  an  estate  toe  life  in  the  daughter,  in  the  whole,  with  the  necessair  Incident 
to  the  right  of  enjoyment  of  the  rents  and  profits,  tIz.  po8sessl<Hi  and  manage- 
ment The  failure  of  the  testator  to  make  by  a  residuary  clause,  or  by  derise 
or  gift  over  on  the  death  of  bis  daughter,  a  disposition  of  the  remainder,  leaves 
tiiat  remainder  to  descend  to  the  heir  as  In  case  of  intestacr.  Ooosldolng 
the  appar«it  natural  affection  of  the  testator  for  his  only  child,  and  the  mani- 
fest great  anxle^  In  him  (hat  she,  and  she  alone,  should  have,  possess,  and 
enjoy.  In  full  fruition,  aD  of  his  estate,  a  careful  analysis  of  this  singidar  will 
creates  and  leaves  upon  the  mind  the  Impression  that  the  conclusion  arrlTed 
at,  and  stated  above,  is  just  the  conclusion  the  testaUv  Intended.  He  doubt- 
less hoped,  by  a  blustering  parade  of  rewards  and  punishments,  to  induce  the 
child  to  desert  her  husband;  but  he  carefully  provides,  by  condition  subse- 
quent, a  void  tmst,  and  a  failure  to  devise  or  make  gift  over  of  the  remaindo', 
that,  in  any  event,  bis  great  desire  that  his  daughter  should  iiossess  and  enjoy 
fwerer  bis  whole  estate  shall  not  be  defeated.  And  this  Imprmslon  gains 
force  when  it  is  known  that  the  testatmr  was  aided  hi  this  connectioB  by  astute 
and  experienced  counsel,  doubtless  well  Intormed  as  to  the  condition  of  the 
vrlll  being  unlawful  and  void,  and  the  effect  thereof,  and  that,  In  the  absence 
of  a  devise  or  gift  over  of  the  remainder,  the  daughter,  as  only  heir,  would 
Inherit,  and  so  the  life  estate,  freed  from 'the  trust  would  merge  with  the 
fee,  and  the  estate  would  be  so  eared.  In  any  event,  to  the  daughter,  clesr  and 
untnunmeled. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK,  JJ. 

Smith  &  Wellington  (G.  B.  Wellington,  ct  counsel),  for  plaintifl. 
James  Gibson,  for  defendants. 

PER  GUBIAM.  After  a  careful  examination  of  the  briefs  pre- 
sented by  couneel,  and  the  anthoritleB  therein  cited,  we  have  reached 
the  conclusion  that  the  action  was  correctly  disposed  ot  bj  the  court 
below.  The  elaborate  and  able  review  of  the  facts  and  law  ui  the 
case  by  the  learned  trial  judge  renders  it  unnecessary  for  us  to 
write  an  opinion.  The  motion  should  be  denied,  without  costs  to 
either  party.    All  concur. 


(Supreme  Court,  Oen^a  Term,  Third  Department.  Waj  8, 1894.) 

Pahtherbhip— Assignment— ExECDTiOK  by  One  Pahtkbr 

Where  an  assignment  tor  the  benefit  of  creditors  Is  executed  by  one  part- 
ner, the  consent  of  his  copartn^  is  suffldently  shown  tgr  evidence  that 
the  copartner  told  blm  to  mafce  the  assignment,  and  said  that  no  writtoi 
authority  was  necessary. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Homer  J.  Martine  and  Godfrey  R  Hartine  against 
William  H.  Bobinson  and  Lyman  Jenkins  as  assignee  for  beu^t  d 


MARTINB  ot  aL  T.  BOBINSON  et  al. 


Sup.  a.] 


UABTINE  P.  B0BIK80N. 


1057 


creditors  of  the  >'ew  York  &  OneiUfll  Tea  Company,  and  of  William 
H.  Bobinson  indiridnally,  to  set  aside  the  assignment.  The  com- 
plaint was  dismissed  as  to  defendant  Jenkins,  and  an  injunction 
against  defendants  vas  disBolved,  and  jdaintiffs  appeaL  AfSrmed. 
Argned  before  MAYHAM,  P.  J.,  and  PUTKAM  and  HEBBIGK,  JJ. 

T.  D.  TmmbuU,  Jr,  for  appellants. 

Cameron  &  McArthnr  (T.  W.  McArthnr,  of  connsel),  for  respond- 
ents. 

PUTNAM,  J.  Plaintiffs,  claiming  to  have  been  copartners  with 
one  William  H.  Bobinson  in  a  busings  carried  on  at  Glens  Falls, 
N.  Y.,  under  the  firm  name  of  the  New  York  &  Oriental  Tea  Company, 
brought  this  action  to  set  aside  a  general  assignment  for  the  benefit 
of  creditors  executed  by  said  Bobinson  In  the  name  of  said  firm; 
making  said  Bobinson  and  the  assignee,  Lyman  J^kins,  parties  de- 
fendant  The  defendant  Jenkins,  who  alone  answered,  denied  that 
the  plaintiff  Homer  J.  Martine  was  a  member  of  said  firm,  and  alleged 
that  the  assignment  was  executed  by  Bobinson  with  the  consent  of 
the  other  plaintiff.  The  trial  was  before  a  referee,  who  reported  in 
favor  of  the  defendants,  and  from  the  judgment  entered  on  his  report 
the  plaintiffs  appeal. 

The  questions  in  the  case  were  of  fact,  and  a  careful  examinatdoh 
of  the  testimony  has  satisfied  us  that  the  learned  referee  did  not  err 
in  hu  conclusions.  The  evidence  was  such  that  he  could  properly 
find  that  the  business  of  the  New  York  &  Oriental  Tea  Company, 
from  1887  to  the  time  of  the  assignment,  was  carried  on  by  the  plain- 
tiff €h>dfrey  and  Bobinson  as  equal  copartners,  and  that  the  plaintiff 
Homer  was  not  a  member  of  said  firm.  It  is  true  that  there  is  evi- 
dence indicating  that  on  April  12,  1887,  Homer  owned  the  stock  of 
goods,  one-half  of  which  was  then  sold  to  Bobinson,  or  some  interest 
therein.  But  such  a  sale  did  not  make  Bobinson  and  Homer  co- 
partners. Tlie  referee  doubtless  relied  upon  tiie  testimony  of  Bobin- 
son that  Oodfrey  said  that  he  was  the  owner  of  the  stock  of  goods  In 
question,  and  further  said  "he  would  sell  one-half  of  the  buainesfl 
if  the  references  that  I  [Bobinson]  gave  him  were  satisfactory,  and 
that  I  [Bobinson]  should  be  general  manager  of  the  business,  and 
we  should  divide  the  profits  equally;  we  should  be  partners,  and 
share  and  share  alike.''  That  he  (Bobinson)  did  not  know  that 
Homer  had  any  interest  in  the  goods.  The  fact  that  (Godfrey  sold 
an  undivided  one-half  of  Homer's  goods  to  Bobinson  would  not  make 
the  latter  copartners,  unless  with  the  consent  of  both  partis  The 
testimony  of  Bobinson,  above  referred  to,  is  contradicted  by  Qodf r^. 
It  was  for  the  referee  to  determine  between  the  two  witnesses.  He 
believed  the  statement  of  Bobinson,  and  we  are  unable  to  say  that 
he  erred  in  so  doing.  Without  attempting  to  discuss  the  evidence, 
we  think  all  the  facts  and  circumstances  of  the  case  tend  to  support 
the  testimony  of  Bobinson,  and  to  show  that  Homer  was  not  a  mem- 
ber of  the  copartnership.  The  contract  was  made  between  Godfrey 
and  Bobinson  while  Homer  was  in  Florida.  It  appears  that  Godfrey 
was  authorized  to  manage  the  business  for  Homer.  According  to 
v.28N.Y.B.no.lO— 67 
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the  testimony  of  Gtodfrey,  when  the  sale  was  made  to  Robinson,  in  the 
spring  of  18S7,  the  name  of  Homer  was  not  mentioned.  It  was  not 
stated  that  he  was  interested  in  the  business.  Nor  does  it  appear 
by  the  evidence  produced  by  plaintiffs  that  Bobinson  was  in  any 
manner  informed  that  he  (Homer)  owned  the  goods  purchased,  or 
any  interest  therein.  It  is  difficult  to  see,  therefore,  how,  on  the 
testimony  produced  by  the  plaintiffs,  the  claim  that  there  was  a  con- 
tract of  copartnership  between  Homer  and  Bobinson  can  be  sus- 
tained.  Bobinson  could  not  be  made  a  partner  with  Homer  without 
his  consent  or  knowledge.  The  plaintiffs  fail  to  satisfactorily  show 
any  consent  on  the  part  of  Bobinson  to  enter  into  any  r^ationship 
with  Homer.  Hence,  the  finding  of  the  referee  was  justified,  not 
only  by  the  evidence  of  Bobinson,  but  also  by  that  produced  by 
plaintiffs.  If  Homer  was,  as  he  claimed,  the  owner  of  the  goods, 
one-half  of  which  was  sold  to  Bobinson  April  26, 1867,  and  the  Kew 
York  &  Oriental  Tea  Gcmpfuiy,  without  due  authority,  appropriated 
and  used  said  goods  in  its  business,  it  may  be  that  Homer  has  a  claim 
against  said  company  or  its  members,  or  one  of  them,  on  which  he 
could  maintain  an  action,  but  not  this  action.  Hence,  we  find  no 
error  in  the  conclusion  of  the  referee  that  Homer  was  unnecessarily 
made  a  party  plaintiff. 

It  has  long  been  settled  that  one  member  of  a  copartnership  can, 
with  the  oral  or  written  consent  of  the  other,  make  a  general  assign- 
ment for  the  benefit  of  creditors.  Welles  t.  Uarch,  30  N.  Y.  344; 
Elumpp  T.  Gardner,  114  N.  Y.  153,  21  N.  K  99;  Hooper  t.  Balllie, 
118  N.  Y.  413, 23  N.  E.  6G9.  We  have  already  held,  in  this  case,  that 
the  assignment  in  question  was,  on  its  face,  valid,  and  hence  that  the 
burden  was  on  plaintiffs  to  prove  its  invalidity.  Sherman  v.  Jenkins 
(Sup.)  24  N.  Y.  Supp.  186,  See,  also.  Hooper  v.  Baillie,  supra.  The 
question  then  arises  whether  plaintiff  succeeded,  on  the  trial,  in 
showing  that  the  assignment  in  question  was  executed  without  the 
assent  of  the  plaintiff  Godfrey.  The  referee  found  '^at  t^e  said 
instrument  was  made,  executed,  and  delivered  by  the  defendant 
William  H.  Bobinson  in  the  name  of  the  said  company,  and  the  mem- 
bers thereof,  by  and  with  the  consent,  and  upon  the  authority,  of  the 
plaintiff  Godfrey  G.  Martine."  The  case  of  Elumpp  v.  Gardner, 
supra,  holds  that  it  is  not  necessary  to  show  an  express  assent  to  the 
execution  of  a  general  assignment  by  a  partner  not  executing  it  It 
is  sufficient  if  an  assent  may  be  inferred  from  the  acts  or  declara- 
tions of  such  party.  In  the  case  cited  an  assent  was  inferred  from 
the  language  of  a  letter  written  by  the  one  not  CTecuting  the  assign- 
ment, in  which  he  says,  "Should  you  have  to  make  an  assignment, 
make  Mrs.  A.  a  preferred  creditor,"  etc.  In  this  case,  Bobinson  testi- 
fied as  follows,  vis. : 

"I  asked  him  If  It  wotildn't  be  better  to  make  an  assignment  than  It  would 
be  to  let  the  sheriff  come  in,  and  close  up  the  business,  end  the  doctor  said  be 
didn't  know  but  what  it  would;  and.  from  that,  I  caked  him  If  he  coiddnt 
raise  a  part  of  the  money,  and  he  said  that  he  couldn't  And  I  told  him  that 
If  I  would  make  an  assignment  for  him  to  give  me  a  paper  to  make  an  as- 
signment, and  he  said  I  didn't  require  any.  He  said  I  could  go  on,  and  sell 
out  the  whole  business,  and  not  ask  anybody.  And  I  told  blm  I  never  heard 
of  any  two  men  being  In  partnership,  and  one  making  an  assignment  withoat 
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a  pap«-  frdm  the  other;  and  he  said  I  didn't  need  a  paper,  that  I  was  general 
manager,  done  all  the  business,  and  signed  all  the  checks,  and  then  he  said 
that  he  wasn't  a  partner.  I  think  that  Is  about  all  the  conTersatlon  there 
was.  This  conversation  took  place  before  the  assignment  was  made.  It 
wasn't  but  two  or  three  days  before.    It  was  right  near  the  time." 

This  testimony,  although  contradicted  by  Godfrey  B.  Martine,  was 
believed  by  the  referee,  and  we  cannot  say  that  he  erred  in  his  con- 
clusion. It  appears,  therefore,  that  while  Bobinson  and  Godfrey 
were  speaking  of  a  claim  they  were  unable  to  meet,  and  of  an  assign- 
ment, the  latter  said  that  the  former  did  not  require  any  paper  to 
make  an  assignment  He  could  go  on,  and  sell  out  the  whole  busi- 
ness, and  not  ask  anybody.  This  shows  an  assent  to  the  assignment 
in  question  on  the  part  of  the  partner  not  executing  it,  as  clearly 
as  was  shown  in  Klumpp  t.  Gardner,  supra.  We  therefore  conclude 
that  the  consent  of  Godfrey  to  the  assignment  was  sufficiently  shown. 
We  also  think  it  sufficiently  appears  that  the  New  York  &  Oriental 
Tea  Company  was  insolvent  at  the  time  the  assignment  was  executed. 

As,  in  the  brief  of  the  learned  counsel  for  the  appellants^  no  men- 
tion is  made  of  the  exceptions  taken  upon  the  trial  to  the  rulings  of 
the  referee  in  receiving  or  excluding  testimony,  we  do  not  deem  it 
necessary  to  discuss  them.  The  judgment  should  be  affirmed,  with 
costs.   All  concur. 


(Supreme  Court,  General  Term,  Third  Department.  May  8, 1804w) 

ConKTBncLAiM— Contracts — Ukdertaking  on  Appeal. 

An  undertaking  on  appeal  Is  a  "contract,"  within  Code  Glv.  Proc.  S  602, 
Bubd.  1,  which  provides  that  in  an  action  on  a  contract  which  has  been 
assigned,  a  demand  against  the  party  or  assignee  In  f&vor  of  defendant 
may  be  allowed  as  a  counterclaim. 

Appeal  from  special  term;  Albany  county. 

Action  by  Peter  A.  Delaney  against  Charles  Miller,  Jr.,  on  an  un- 
dertaking given  on  appeal  From  an  interlocutory  judgment  sus- 
taining plaintiffs  demurrer  to  a  counterclaim  set  up  in  defradant'a 
answer,  defendant  appeals.  Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PTTTKAH  and  HEKBIGK, 
JJ. 

Stanwiz  &  Murray  (Wm.  T.  Murray,  ol  counseilO,  tor  appellant. 
Stephens  &  Delancgr  (Peter  A.  Delaney,  of  counsel),  for  respond- 
ent 

MAYHAM,  P.  J.  This  action  is  brought  upon  an  undertaking, 
signed  by  the  defendant  as  surety,  on  an  appeal  from  a  judgment 
of  the  cit7  court  of  Albany  to  the  Albany  county  court,  on  the  trial 
ot  which  the  appellant  was  defeated,  and  judgment  entered  against 
him  for  costs  only,  on  which  judgment  execution  was  issued,  and  re- 
turned whcdly  unsatisfied.  T^e  respondent,  in  whose  ftivor  the 
judgment  on  appeal  was  entered,  amigned  the  judgment  to  this 
plaintiff,  who  is  an  attorney  of  this  court,  and  was  the  attorney 
for  the  respondent  on  the  appeal,  and  claims  in  the  complaint  In 
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this  action  that  he  has  not  been  paid  for  his  services  as  attornej. 
The  answer  admits  the  execution  of  the  undertaking,  and  denies  tJX 
other  allegations  of  the  complaint  As  a  second  defense^  the  an- 
swer allege  an  indebtedness  ^m  the  plaintiff  to  the  defendant 
in  the  action  which  he  seeks  to  counterclaim  against  t^  alleged 
liabilily  on  the  undertaking  in  suit.  To  the  separate  defense  and 
contention  the  plaintiff  interposes  this  demurrer,  upon  the  ground 
that  it  is  Insufficient  in  law  upon  the  face  thereof. 

The  legal  title  to  any  right  of  action  on  this  undertaking  was 
clearly  in  the  respondent,  against  whom  the  appeal  was  brought, 
and  for  whose  indemnity  it  was  given;  and  while  the  attorney  of 
the  respondent  had  a  lien  for  his  costs  against  the  judgment  and  all 
available  security  for  its  payment,  yet,  so  long  as  tiie  legal  title 
to  the  bond  remained  in  the  respondent,  an  action  at  law  could 
be  maintained  by  her  on  such  bond,  and  in  such  action,  if  prosecuted 
in  her  name,  any  valid  defense  to  a  recovery  existing  between  the 
original  parties  to  the  undertaking  might  be  interposed  by  the  de- 
fendant By  the  assignment  to  the  plaintiff  in  this  action,  the  rif;ht 
of  the  original  obligee  pasaed  to  him,  added  to  which  was  his  lien 
for  services;  but,  until  the  value  of  such  services  were  liquidated 
and  ascertained,  it  could  not,  as  matter  of  law,  be  said  that  they 
were  sufBcient  in  amount  to  equal  the  defendant's  liability  on  the 
undertaking,  which  was  as  well  for  damages  as  costs,  and  any  valid 
defense  as  to  any  excess  existing  between  the  original  parties  would 
be  good  as  against  the  assignee  of  the  bond.  It  would  seem  to  fol- 
low that  any  valid  defense  to  the  claim  on  the  bond  not  covered 
by  the  plaintiff's  lien,  which  would  have  been  available  between 
the  original  parties  to  the  undertaking,  would  not  be  demurrable 
if  interposed  as  against  the  plaintiff,  who  holds  as  assignee. 

We  are  thus  brought  to  the  conrideration  of  the  question  aB  to 
whether  an  undertaking  like  the  one  in  suit  is  a  contract  TPhethw 
the  counterclaim  is  allowable  as  pleaded  in  this  case  mast,  we  think, 
be  determined  under  the  provisions  of  section  502  of  the  Code  of 
Civil  Procedure.    Subdivision  1  of  that  section  is  as  follows: 

"If  the  action  Is  founded  upon  contract  which  lofis  been  asalKned  bj  the 
party  thereto,  other  than  a  ne^tlable  promissory  note,  or  bill  of  exchange, 
a  demand  existing  against  the  party  thereto,  or  an  assignee  of  the  contract, 
at  the  time  of  the  assignment  thereof,  and  belonging  to  the  dcfeodant  In 
good  faith  betoTB  notice  of  the  assignment,  must  be  allowed  as  a  coimtra'- 
claim  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been  so  al- 
lowed against  the  party  or  the  assignee,  while  the  contract  belonged  to  him.** 

The  only  question,  therefore,  for  us  to  determine,  in  deciding  on  the 
demurrer,  is  whether  this  action  is  founded  upon  a  contract  The 
learned  judge  who  sustained  this  demurrer  at  the  special  term  put 
his  decision  upon  the  case  of  Furber  v.  McCarthy  (Sup.)  7  N.  Y.  Sopp. 
013.  In  that  case  the  defendant,  who  was  sued  on  an  undertaking 
given  by  him  on  an  order  of  arrest,  sought  to  counterclaim  a  note 
held  by  him  against  the  obligee  in  the  undertaking,  and  the  court, 
by  Van  Brunt,  J.,  held  that  the  undertaking  was  not  a  contract,  with- 
in the  provisions  of  section  502  of  the  Code.  In  that  decision  the 
court  relied  upon  the  authority  of  McCoun  v.  Bailnrtd  Co.,  60  N.  Y. 
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176,  and  adopted  the  definition  therein  given  of  a  contract,  to  be 
'^a  drawing  together  of  minds  nntil  thej  meet,  and  an  agreement  is 
made  to  do  or  not  to  do  some  particular  thing."  The  opinion  above 
referred  to  is  in  direct  opposition  to  the  decision  of  the  general  term 
in  the  second  department  in  Atwater  t.  Spader,  13  N.  Y.  St  Eep. 
506,  where  it  was  held — Bykman  writing  the  opinion  of  the  court — 
that,  in  an  action  npon  an  nndertaMng  given  on  an  order  of  arrest, 
the  defendant  might  connterclaim  an  indebtedness  to  him  from 
the  obligee  under  the  provisions  of  section  501  of  the  Code  of  Civil 
Procednre.  This  decision  was  not  referred  to  by  Van  Brunt,  J., 
and  the  two  decisions  d  equal  authority  stand  directly  opposed  to 
each  other.  Under  these  circumstances,  we  are  called  upon  to  de- 
termine in  this  case  the  same  question  as  to  which  th^  so  radically 
difTer.  From  a  careful  examination  and  analysis  of  sections  601 
and  502,  and  the  decisions  bearing  upon  its  interpretation,  we  are 
inclined  to  the  opinion  that  an  undertaking  given  on  an  order  of  ar- 
rest on  an  application  for  an  attachment,  or  for  an  injunction,  and  all 
that  class  of  undertakings  given  to  indemnify  a  party  in  the  progress 
of  an  action,  may  be  regarded  as  contracts,  within  the  meaning  and 
intent  of  those  sections.  Clearly,  an  undertaking  is  an  agreement  to 
do  an  act,  the  doing  of  which  is  a  matter  of  personal  interrat  and  ad- 
vantage to  the  promisee  or  obligee  ther^;  and  while  there  is  no 
consideration  of  benefit  to  the  promisor  or  obligor,  when  he  signs 
only  for  the  accommodation  of  the  plaintiff,  there  Is  clearly  a  con- 
sideration of  harm  to  the  promisee  if  the  obligation  is  not  performed. 
Such  a  consideration  is  deemed  sufficient  consideration  to  uphold  a 
contract;  and  although  the  party  to  whom  the  obligation  Is  given, 
and  for  whose  protection  it  is  made,  may  not  be,  and  is  not,  a  volun- 
tary party  to  it,  stUl,  as  In  this  case,  he  or  his  assignee  may  sue  upon 
itand  It  inures  to  his  benefit.  Lawrence  t.  Fox,  20  N.  Y.  268.  In 
Wickham  t.  Weil,  17  N.  Y.  Supp.  518,  the  New  York  common  pleas 
at  general  term  held  that,  in  an  action  against  sureties  on  an  nnder- 
taUng  given  on  an  attachment,  a  counterclaim  could  be  properly  set 
up  in  the  answer  on  the  ground  tliat  such  an  undertaking  was  a  con- 
tract, within  subdivision  2  of  section  601  of  the  Code  of  Civil  Pro- 
cedure. In  this  case,  Pryor,  J.,  in  an  able  and  exhaustive  review  of 
all  of  the  authorities,  including  Furber  v.  McCarthy,  supra,  reaches 
the  condnsion  that  an  undertaking  required  by  statute,  and  giv^ 
in  a  legal  proceeding  in  a  civil  action,  is  a  contract  wlilch,  when 
Boed  upon,  may  be  counterdaimed.  It  Is  true  that  it  has  been  held 
In  McCoun  v.  Ballroad  Ca,  50  N.  Y.  176^  that  an  action  on  a  bond 
for  a  penalty  given  by  statute  is  not  an  action  on  contract  But 
there  seems  to  be  a  manifest  distinction  between  a  bond  given  by 
statute  for  a  penalty,  and  a  bond  given  in  a  proceeding  by  one  party 
to  another  to  indemnify  the  party  for  whose  benefit  it  is  given  from 
some  injury  that  he  may  suffer  by  reason  of  the  acts  of  the  other 
party  to  the  action.  Coit  v.  Stewart,  50  N.  Y.  17.  In  Taylor  v.  Bo<M:, 
*43  N.  Y.  335,  Woodruff,  J.,  in  discussing  the  right  to  interpose  a 
connterdaim  to  an  action  on  a  judgment  under  a  provision  of  the 
Code  of  Procedure  substantially  like  the  provision  of  the  Code  of 
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GiTil  Procedure  in  queatioii,  defines  contractB  to  be  of  three  kinds, — 
Bimple  contracts,  contracts  by  i^>edalty,  and  implied  contracts;  and 

he  adds: 

"A  Judgment  Is  a  contract  ot  the  highest  nature  known  to  the  law.  Actions 
upon  Judgmenta  are  actions  on  contract  The  cause  or  consldwatloa  ot  the 
Judgment  Is  of  no  possible  Importance." 

While  this  may  not  be  an  authority  bearing  directly  upon  tlie  ques- 
tion of  the  bond  under  consideration,  it  is  a  plain  indication  that  a 
coimterdaim  may  be  interposed  in  cases  where  the  party  is  not 
T(dnntaiily  connected  with  the  obligation  which  he  seeks  to  enforce. 
We  are  of  the  opinion  that  the  weight  of  authority  is  in  favor  of  the 
contention  that  the  bond  in  suit  is  a  contract,  as  to  which  a  counter- 
claim may  be  properly  interposed  by  answer,  and  that  the  judgment 
on  demurrer  must  be  reversed.  Judgment  reversed,  with  costs  of 
the  demurrer  and  of  this  appeal  to  the  defendant,  on  the  payment 
of  which  within  20  days  after  notice  of  taxation  of  same,  the  plaintiit 
may  reply  to  the  answer. 

PUTNAM,  J.,  Goncnis.    HERBIGK,  J.,  not  acting. 


^i^reme  Ooort,  General  Tmn,  lliird  Department   Hay  S,  1804.) 

1.  W1L1.B— Unddb  Infldhnck— Dbclarationb  or  Testator. 

Declarations  of  a  testator  before  the  execution  of  the  will  are  not  ad- 
missible to  show  undue  influence. 

2.  SaMB— RB8roBN(»  NBAB  BBNEFIOrABIBS. 

The  fact  that  testator  resided  with  or  very  near  the  benefldaries  named 
In  his  will  is  not  sufficient  to  show  titiat  tiiejr  procured  the  win  by  undue 
Influence. 

8.  WITSK88— COMPBTBNCT— InTEREBT  IN  RESULT. 

One  who  is  interested  in  the  contest  of  a  will  cannot  testify  as  to  con- 
versatlfms  between  testator  and  another  in  wbidi  the  witness  took  no 

part. 

Appeal  from  surrogate's  court,  Ulster  county. 

Application  for  the  probate  of  the  will  of  Gilbert  Palmateer,  de- 
ceased. Probate  was  refused,  and  the  executors  and  legatees  appeal. 
Reversed. 


Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK. 
JJ. 

S.  0.  Carpenter  (A.  T.  Clearwater,  of  counsel),  for  appellants. 
Eldoms  Dayton  (D.  W.  Ostrander,  of  counsel),  for  respondents. 

MAYHAM,  P.  J.  This  is  an  appeal  by  the  appellants,  as  execu- 
tors and  legatees  named  in  an  instrument  purporting  to  be  the  last 
will  and  testament  of  Gilbert  Palmateer,  deceased,  from  a  decree  ot 
the  surrogate  of  Ulster  county  refusing  to  admit  such  instrument 
to  probate  as  the  will  of  said  deceased,  and  dlrectii^  the  payment 
of  costs  of  said  contestants  out  of  the  estate  of  the  deceased  on  the 
ground  that  Gilbert  Palmateer  was  unduly  influenced  in  making  said 
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will.  The  Bnrrogate  found  and  decided  that  the  alleged  testator 
was,  at  the  time  of  making  the  instrament  propounded  as  his  laBt 
will,' of  sound  mind,  rational,  and  competent  to  make  a  will;  so  that 
the  only  question  presented  by  this  appeal  is  whether  sudi  instra- 
ment was  made  and  procured  by  undue  influence.  The  will  was 
dated  June  15, 1889,  and  the  deceased  died  January  26,  1892,  at  the 
age  of  about  79  years.  The  deceased  had  been  twice  nmrried;  his 
first  wife  dying  about  the  year  1850,  leaving  four  children,  the  fruit 
of  8uch  nuuriage,  three  of  whom  snrvived  the  testator,  and  one  of 
whcnn  died  before  the  testator,  leaving  two  sons,  both  of  whom  sur 
Vive  him.  By  his  second  marriage  he  had  three  children,  all  of 
whom,  with  Us  second  wife,  survived  him.  In  his  will  the  testator 
bequeathed  to  his  wife  |100,  the  use  of  two  rooms  in  his  bouse, 
and  of  any  furniture  she  may  wish  for;  the  same  for  life,  in  lieu  of 
dower.  To  bis  two  unmarried  daughters  he  gave  the  furniture,  the 
use  of  which  was  given  his  wife  for  life.  To  two  of  his  daughters 
by  his  first  marriage  and  the  three  daughters  by  big  second  mar- 
riage he  bequeathed  f  100  each.  To  his  two  grandsons,  sons  of  the 
deceased  daughter  by  his  first  marriage,  he  devised  two  farms,  to 
be  divided  between  them  at  the  majority  of  the  youngest,  and  also 
bequeaths  |100  each  to  said  grandsons.  All  of  the  residue  of 
his  estate,  real  and  personal,  he  devises  and  bequeaths  to  his  two 
unmarried  daughters,  children  of  his  last  wife.  The  testator,  in  his 
lifetime,  conveyed  by  deed,  for  nominal  consideration,  real  estate 
valued  at  about  f20,000  to  bis  daughters,  the  larger  share  oi  which 
was  conveyed  to  the  children  of  his  second  marriage;  but  one  of  the 
farms,  valued  at  about  |2,000,  was  conv^ed  to  a  daughter  by  his 
first  marriage  at  about  the  same  time  he  assigned  securities  valued 
at  about  |12,000  to  his  last  wife  and  her  daughtera  One  of  the  tes- 
tator's daughters  by  his  first  wife,  with  her  husband,  had  had  bitter 
and  protracted  litigation  with  the  testator,  and  to  that  daughter  the 
testator  seems  not  to  have  made  any  advances  by  deed  or  assignment 
of  securities,  nor  is  she  a  beneficiary  named  in  his  will,  and  she 
appears  as  one  of  the  contestants  in  the  proceedings  before  the  sur- 
rogate on  the  apidication  to  prove  the  same.  Hie  surrogate,  in  the 
examination  of  the  question  of  undue  influence,  allowed  a  wide 
range  of  investigation  by  the  evidence,  showing  the  jrelations  be- 
tween the  testator  and  his  second  wife,  and  her  government  and 
treatment  of  the  children  of  the  first  wife,  who,  by  tbe  second  mar- 
riage, were  committed  to  her  government  and  care;  and  that  evi- 
dence disclosed  in  some  instances  treatment  of  severi^,  if  not 
cruelty,  exercised  by  this  stepmother  of  these  children  by  the  former 
marriage.  Bat  these  daughters  were  all  married,  and  bad  left  the 
paternal  home  many  years  before  the  making  of  this  will;  and, 
while  such  mi^t  bear  in  a  very  remote  degree  upon  the  question 
of  undue  influence,  it  fell  far  short  of  wtablishing  any  sucb  con- 
trol over  the  mind  and  will  of  the  testator  as  to  interfere  with 
the  testamentaiy  disposition  of  his  property,  even  if  this  evidence 
stood  unchallenged  or  undisputed.  But  the  proponents  introduced 
evidence  tending  to  show  that  the  conduct  of  this  stepmother  was 
kind,  affectionate,  and  humane  towards  these  children.    There  was 
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also  evidence  offered  on  the  part  of  the  contestants  tending  to  show 
that  the  second  wife  and  her  children  attempted  by  ai^umentB,  per- 
snaeions,  and  even  threats  to  coerce  and  control  the  testator  in  tiie 
disposition  of  his  property  by  his  will;  and,  as  evidence  bearing 
upon  that  subject,  the  contestants  introduced  evidence  of  tiie  dec- 
larations of  the  testator,  which  It  is  claimed  tended  to  show  that  he 
yielded  to  the  dictation  and  control  of  his  wife  and  daughters,  or  was 
80  far  influenced  by  their  conduct  in  that  regard  that  he  did  not 
follow  his  previously  expressed  wish  or  determination  to  make  an 
equal  distribution  of  his  property  between  all  of  his  children.  But 
It  is  insisted  on  the  part  of  the  appellants  that,  as  the  testator  at 
the  time  of  making  this  will  was  of  sound  and  disposing  mind,  and 
competent  to  make  a  wHI,  as  found  by  the  surrogate,  and  as  none  of 
these  declarations  were  made  at  the  time  of  the  making  of  the  will, 
and  are  not,  therefore,  a  part  of  the  res  gestae,  they  were  incompe- 
tent, and  cannot  be  considered  and  treated  as  evidence  to  affect 
that  instrument,  l^e  declarations  relied  upon  by  the  contestants 
cover  a  period  of  several  years  before  the  execution  of  the  will,  and, 
standing  alone,  are  not  enough,  we  think,  to  prove  undue  influence 
or  fraud  at  the  time  of  its  execution.  In  Waterman  t.  Whitney, 
11  v.  Y.  167,  Judge  Beldon,  after  a  very  exhaustive  review  of  this 
subject,  in  which  he  examines  the  authorities  in  Ei^land,  in  other 
states  of  this  Union,  and  in  this  state,  aoms  up  the  result  of  his  re- 
search, in  this  language: 

"These  cases  must,  I  think,  be  sufflclent  to  establish  the  position  that  dec- 
larations of  the  testator,  made  either  before  or  after  the  execution  of  the 
will,  are  not  competent  evidence  to  Impeadi  Its  vmUdlty  on  the  sround  of 
fraud,  duress,  Imposition,  or  other  like  caaes." 

The  learned  judge,  in  the  further  discussion  of  this  question,  con- 
ceded the  admissibUity  of  the  declarations  of  a  testator  where  the 
will  Is  attacked  upon  the  ground  of  want  of  testamentary  capacity, 
and  shows  that  their  admissibility  on  such  inquiry  stands  upon  an 
entirely  different  principle  from  the  one  sou^t  to  be  applied  here; 
and  he  adds: 

"Tbe  di(fCTence  Is  certainly  very  obrlons  between  recelTlng  the  dedara- 
tl<M3s  of  a  testate*  to  prove  a  distinct  external  fact,  such  as  dnrese  or  fraad, 
for  Instance,  and  as  evidence  merely  of  the  mental  condltloa  of  tlie  testa- 
tor. In  the  former  case  it  Is  m^e  hearsay,  and  liable  to  the  objectkMi  to 
which  mere  declarations  of  a  third  party  are  subject;  while  In  the  lattar  It 
la  the  most  direct  and  appn^trlate  species  of  evidence." 

Considered,  therefore^  as  evidence  upon  Hie  question  of  mental 
competency,  this  evidence  was  proper.  But,  after  hearii^E  this  evi- 
dence, the  learned  surrogate  held  that  the  testator  was  of  sound  and 
disposing  mind  and  memory,  and  compet^t  to  make  a  will.  Within 
the  light  of  these  authorities,  we  cannot  consider  the  declarations  of 
the  testator  upon  the  question  of  fraud,  duress,  imposition,  or  other 
like  causes;  and,  with  this  evidence  excluded  from  consideration, 
the  finding  of  the  learned  surrogate  in  his  fourth  and  fifth  findings, 
of  fraud,  circumvention,  deceit,  and  evil  practices,  by  which  the  nat- 
ural affections  of  the  testator  for  the  contestants  were  alienated,  and 
the  will  was  {wocured  to  be  executed  by  Hannah  Palmateer,  Martiia 
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E.  Palmateer,  Maggie  F.  Palmateer,  Mary  T.  Koons,  and  Alphonzo 
J.  EoonB,  is  not  sustained.  Is  or  do  we  think  the  fact  that  the  testator 
resided  with,  or  in  close  proximity  to,  the  persons  last  named,  s<HDe 
of  whom  were  the  principal  beneficiaries  in  his  will,  a  circumstance 
sufficient  in  itself,  under  the  evidence  In  this  case,  to  justify  the  con- 
clusion that  the  will  was  the  result  of  undue  influence.  The  will  was 
not  drawn  by  either  of  the  beneficiaries.  Nor  does  the  evidence  dis- 
close that  they,  or  either  of  them,  gave  any  instruction  or  direction 
to  the  draughtsman  of  the  same.  On  the  contraiy,  the  draughtsman 
testified  that  no  one  talked  with  him  about  the  will,  except  the  tes- 
tator, who  alone  was  with  him  when  the  instructions  were  given,  and 
the  will  was  drawn.  This  evidence  is  not  contradicted  or  questioned. 
The  testimony  of  the  draughtsman,  who  is  a  reputable  lawyer,  on  the 
subject  of  the  drawing  and  execution  of  this  will,  is  as  follows: 

"Q.  State,  when  yon  went  to  draw  tbe  will  of  Mr.  Palmateer,  just  what 
took  places  A.  I  went  In  iiie  slttinK  room,  and  be  told  me  about  how  he 
wanted  ttie  will,  and  I  got  It  up.  He  told  me  lilmsdf.  We  were  alone  in 
the  room,  and  tbe  otber  witness  did  not  come  In  until  ft  was  completed.  He 
told  me  what  to  write,  and  what  he  wanted.  I  drew  It  In  that  manner,  and 
when  It  was  complete  called  in  the  other  witness.  No  one  else  gave  me  any 
directions  In  addition  to  him.  There  was  no  one  in  the  room  at  the  time  it 
was  drawn,  except  perhaps  members  of  the  ftimily,  who  came  in  and  wout 
right  out,  but  did  not  say  anything:  to  us.  He  signed  his  name  opiKwite  the 
seal  At  the  end  of  the  wllL  I  asked  him.  In  the  presence  ot  this  other  wlt- 
ueoB,  If  he  atdmowledged  this  to  be  his  aignatnre^I  always  do  this,— if  he 
declared  this  to  be  his  last  will  and  testammt;  and  he  said,  'Yes;'  if  be 
requested  Mr.  Edward  L.  Tompkins  and  myself  to  sign  as  witnesses,  and  he 
said,  'Tes.'  Attet  be  signed  his  name,  we  signed  our  names,  In  the  pres- 
ence of  him,  and  In  the  presence  of  each  otber,  as  witnesses  to  the  will.  I 
saw  him  si^  the  will,  and  I  saw  the  otlier  witness  sign  the  wilL  I  read  the 
will  over  to  him  after  I  drew  It.  He  said  it  was  all  right  after  I  read  It 
oTer.  I  do  not  remember  whether  I  drew  more  than  one  copy,  but  he  knew 
the  contoits  of  it,  and  he  was  satlsfled.  Before  the  witna»  came  in  be 
knew  all  Uie  jvovlslasu.  He  was  over  twenty-one  years  of  age;  I  have 
known  blm  tor  about  thirty-two  or  tblrty-tbree  yeam" 

This  evidence,  it  seems  to  us,  falls  far  short  of  establishing  undue  In- 
fluence. H  we  assume  that  the  evidence  in  tills  case  was  snch  as  to 
shift  the  burden  of  proving  the  absence  of  undue  influence  upon  the 
proponents,  instead  of  requiring  the  contestants  who  assert  undue  in- 
fluence to  prove  it,  still  the  evidence  of  the  circumstances  of  its  prep- 
aration and  execution  would  establish  such  absence.  But  in  this 
case  we  see  nothing  in  the  evidence  calculated  to  diift  the  burden 
from  the  contestants  to  the  proponents. 

In  Re  Martin,  98  N..Y.  196,  Banforth,  J.,  after  stating  the  circum- 
stances attending  the  execution  of  the  will  of  the  testator,  uses  this 
language: 

"The  case,  then.  Is  one  where  the  testatrix  had  testamentary  capacity,  a 
present  knowledge  of  the  contents  of  the  will,  and  where  at  its  execution  she 
was  Burronnded  by  all  the  guards  which  the  statute  has  prescribed  to  pr^ 
Vent  fraud  and  imposition.  A  will  executed  under  these  circumstances  can 
be  avoided  only  by  influence  amounting  to  force  or  coercion,  and  proof  that 
It  was  obtained  by  this  coercion.  The  burden  of  proving  It  Is  on  the  par^ 
who  makes  the  allegation.  These  prindplea  are  well  settled."  CUtlng  Tjlue 
V.  Gardiner,  3S  N.  Y.  609;  Oudney  v.  Gndney,  «8  N.  Y.  148. 
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Such  imdae  Influence  or  r^traint  mast  be  a  present  reatraint, 
operating  upon  the  testator  at  the  time  of  making  the  will,  dominat- 
ing the  will  and  judgment  of  the  testator,  and  coercing  and  control- 
ling his  action.  McMahon  t.  Bjan,  20  Pa.  Bt  329;  Eckert  t.  Flxnriy, 
43  Pa.  St  4&-6X. 

In  Be  SneUing,  136  N.  Y.  617, 32     E.  1006,  O'Brien,  J.,  saya: 

"So  long  ft8  her  mental  powera  enabled  her  to  understand  and  appreciate 
the  amount  and  condition  of  her  property,  and  to  comprehend  the  nature 
and  consequences  of  her  act  In  executing  the  will,  she  was  at  liberty  to  dis- 
pose of  her  own  in  such  manner  as  seemed  best  to  her,  proTidlng  the  disposl- 
tiMi  was  her  own  free  act  What  the  law  terms  'undue  Influence'  Is  not  es- 
tablished by  proof  tending  to  show  tliat  the  testator  acted  from  motives  of 
affection  or  gratitude,  though  the  objects  ot  her  bounty  were  strangrrs  to 
her  blood.  The  Influence  or  moral  co^rdon,  or.  whatever  other  term  dedg- 
nated,  must  be  such  as  to  overpower  the  wUl  of  tiie  testator,  and  subject  it  to 
the  win  of  and  control  ct  another,  In  whlcb  case  it  assumes  a  character  of 
fraud." 

Horn  T.  Pullman,  72  N.  Y.  276;  Oapp  v.  Fullerton,  34  N.  Y.  190; 
Hollis  V.  Beminaiy,  95  N.  Y.  166;  Marx  v.  McGlynn,  88  K.  Y.  370. 

Starting,  therefore,  as  we  do,  with  the  fact  established  that  the 
testator  was,  at  the  time  of  the  ezecation  of  this  will}  of  sound  and 
disposing  mhtd,  and  competent  to  make  a  testamentary  dispomtion 
of  his  property,  we  think  that  the  learned  surrogate  erred  in  finding 
and  deciding  that  the  will  was  the  result  of  fraud  or  nndne  influence 
and  in  refusing  to  admit  the  same  to  probate.  We  think  that  the 
surrogate  erred  also  in  the  admission  of  evidence  of  a  conversation 
between  the  testator  and  his  wife,  in  the  presence  of  one  of  the  daugh- 
ters, who  was  interested  in  the  event  of  this  contest,  given  by 
the  dan^ter  under  proponents*  objection  that  it  was  not  admissible, 
under  section  829  of  the  Code  of  Civil  Procedure.  The  daughter,  who 
was  interested  in  the  event,  was  permitted  to  £^ve  statements  made 
by  her  father  to  her  mother,  bearing  upon  the  questions  inv<^ved  In 
this  controversy.  Such  evidence  has  been  held  inadmissible.  In 
Be  Win  of  Eysaman,  113  N.  Y.  62,  20  N.  E.  613,  It  was  held  that  a 
person  interested  in  the  estate  could  not  testify  to  a  conversation 
between  the  testator  and  another,  In  which  the  witness  took  no  part 
It  is  true  that  the  court  will  not  review  for  such  error  unless  the 
court  can  see  that  the  party  was  injured  by  its  reception.  Code, 
§  2546.  But,  if  the  evidence  offered  was  illegal,  it  seems  to  have 
been  upon  the  relations  between  the  testator  and  his  second  wife, 
bearing  upon  the  question  of  undue  influence,  and  was,  therefore, 
material,  and  its  erroneous  reception  injurious  to  the  appellants. 
The  decree  of  the  surrogate  must  be  reversed^  with  costs  to  the  ap- 
pellants of  this  appeal,  to  be  paid  out  of  the  estate ;  and,  as  the  de- 
termination involves  questions  of  fact,  and  the  appeal  was  taken 
from  a  decree  made  on  a  petition  to  prove  a  will,  an  order  must  be 
made  directing  a  trial  by  jury  of  the  material  questions  of  fact  arising 
upon  the  issue  between  the  parties,  under  section  2688  of  the  Code 
of  Civil  Procedure. 

PUTNAM,  J.,  concurs.   HEERICK,  J.,  concurs  in  result 
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(Supreme  Court,  General  Term,  Tbird  Department.  Ma7  8,  1894.) 

1.  DivoBCB — Adultkut — Connivance  of  Plaintii'p. 

A  divorce  will  not  be  denied  on  the  ground  tbat  the  adultery  charged 
was  committed  with  the  connivance  of  plaintiff,  where  It  appears  that 
be  permitted  defendant  to  go  to  the  house  where  the  adultery  was  (K>m- 
mltted,  and  then  employed  friends  to  watch  her,  but  that  he  took  no  af- 
firmative steps  to  brin^  about  a  meeting  between  defendant  and  her  sup- 
posed paramour. 

S.  Appeal — Uahhlesb  Ebrob. 

Where  Improper  testimony  c£  a  party  Is  strlcfcen  out  <m  Us  motloo,  with- 
out objection  from  tb»  adveiBe  party,  tbe  error  In  its  admission  is  cured. 
8.  AnjooRNHBAT  OP  Tmai— Dibchetion  of  Court. 

Granting  a  postpcmement  while  the  trial  Is  in  progress  Is  a  matter  of 
discretion,  and  the  decision  of  the  trial  court  will  not  be  disturbed  imleas 
It  appears  that  Its  discretion  was  abused. 

Appeal  from  epecial  term,  Essex  county. 

Action  by  Frank  H.  Pettee  against  Mary  H.  Pettee  for  divorce. 
From  a  judgment  entered  on  an  order  confirming  the  report  of  a 
referee  granting  an  absolute  divorce,  defendant  appeals.  Affirmed. 

For  former  report,  see  19  N.  Y.  Supp.  311. 

The  opinion  of  A.  B.  Wait,  Esq.,  the  referee,  is  as  follows: 

In  considering  and  deta-mlning  the  question  presented  In  this  case^  as  to 
the  charge  of  adultery  alleged  to  have  been  committed  by  the  defenoanc,  1 
follow  the  rule  approved  the  court  of  appeals  In  Allen  v.  Allen,  101  N. 
Y.  658,  5  N.  E.  341.  And  notwithstanding  the  defendant  In  her  vorifled 
answer  to  the  complaint,  and  as  a  witness  on  the  trial  In  her  own  behalf, 
denied  that  she  ever  committed  adultery  with  one  Larry  Owens,  as  alleged, 
I  am  clearly  satisfied,  from  a  careful  consideration  of  all  the  facts  and  cir- 
cumstances proved,  bearing  upon  the  question,  that  defendant  did  in  fact 
commit  adultery  with  said  Owens  at  the  house  of  Geo.  M.  Blssell,  In  tbe 
parlor  bedroom,  the  18th  day  of  July,  1891.  The  defendant  was  on  that  oc- 
casion at  that  house  on  a  visit,  as  she  had  been  a  short  time  before,  lodging, 
while  She  remained.  In  tbe  same  bedroom;  all  the  other  Inmates  of  tbe  house, 
on  the  evening  of  the  Iffth,  having  apparently  retlrM  for  the  night,  leaving 
defendant  and  Owens  alone  In  the  parlor,  from  which  a  door  opened  into  said 
bedroom.  When  they  were  left  alone,  the  defendant  and  Owens,  In  a  short 
time,  went  from  tbe  parlor  into  tbe  bedroom,  and  were  there,  as  defendant 
testified,  about  half  an  hour,  before  they  were  disturbed  by  the  Intrusion  of 
others.  They  were  lying  upon  the  bed,  with  a  sheet  over  them.  This  is 
conceded  by  the  defendant,  but  she  denies  tbat  the  door  was  locked,  or  tbat 
the  light  was  turned  down.  She  did  not  testify  that  the  door  was  open 
while  they  were  thus  occupying  the  bedroom.  The  evidence  shows  Hint  it 
was  closed  and  locked  when  it  was  forced  open.  The  defendant  and  Owens 
were  discovered  in  the  occupancy  of  the  bed.  Why  were  these  parties  upon 
that  bed  together,  under  the  circumstances?  The  defendant  could  tell,  and 
had  an  op[)ortimlty  of  telling,  as  a  witness;  but  she  says  nothing,  only  that 
adultery  was  not  committed.  If  any  explanation  of  the  occurrence  could  be 
given  to  show  innocence,  I  assume  the  defendant  would  have  given  It,  when 
upon  tbe  stand.  It  Is  a  fair  Inferrace  that  they  went  Into  the  bedroom  to 
have  sexual  Intwcourse,  and  they  had  ample  time  and  opportunity  to  have 
such  Intercourse  before  they  were  disturbed  and  expelled.  Botb  parties  sreni 
to  have  been  ready  and  willing  and  eag^.  There  was  no  demurrer  or  dila- 
tory plea  Interposed.  Their  proceedings  and  modus  operandi  appear  to  have 
be^  summary.  No  time  was  lost  In  preliminaries.  They  did  not  undress, 
but  took  to  the  bed  at  once,  as  readily  as  a  "duck  takes  to  water,"  all  ac- 
coutered  as  tiiey  were,  except  Owens  had  no  coat  or  shoes  on.  How  did 
they  spend  the  "half  hour?"   Possibly  tb^  did  not  have  criminal  Intercourse. 
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but  occupied  the  whole  time  "bilUnf;  and  cooing,"  and  visiting  In  a  Platonic 
way,  and  that  was  all  they  were  there  for.  Owens,  if  they  had  not  been 
discoTered,  intended,  apparently,  to  go  to  his  own  room,  and  spend  the  re^t 
of  the  night  In  "the  virtuous  couch"  that  awaited  him  there,  after  he  had 
finished  bis  visit  In  defendant's  bedroom.  In  my  opfuion,  it  ts  a  Just  and 
reucmable  Inference  from  the  evidence  Hiat  adultery  was  actually  committed 
by  the  defendant  on  that  occasion. 

Ttaousb  the  adultery  charged  Is  estabUstaecl.  the  plaintiff  la  not  entitled  to> 
a  divorce,  where  ttte  ofEesse  was  committed  by  the  procurement  or  with 
the  connivance  of  the  plalntift.  Oode  Civ.  Proc.  S  1758.  It  Is  claimed  by 
defendant's  counsel,  in  the  very  able  and  elaborate  brief  he  has  submitted 
for  my  consideration,  that  the  evidence  is  abundant  to  prove  that,  if  the 
adultery  charged  is  established,  it  was  committed  by  the  connivance  of  the 
plaintiff.  I  am  unable  to  discover  in  the  evidence  any  ground  for  the  c^alm 
made  that  plaintiff  connived  with  Owens  to  debauch  the  defendant,  or  that 
Owens,  In  anything  done  htm  with,  or  In  connection  with,  defenrlnnt, 
acted  iny  the  {oocurement,  or  with  the  knowledge  and  approval,  of  the  plaln- 
tur.  Therefore,  It  Is  unlike  the  cose  <dted  (Myers  v.  Myers,  41  Barb.  114), 
In  which  the  learned  Judge  who  decided  ttiat  case  concluded  it  was  "a  most 
bungling,  not  to  say  wicked,  conspiracy  and  connivance"  between  the  pla'n- 
tiff  and  Wood  to  procure  the  aduit^  cliarged  to  bave  been  committed  by 
his  wife  with  snld  Wood,  and  therefore  dismissed  the  bill. 

There  Is  evidence  showing  that  the  plaintiff  and  defendant,  after  ttieit 
marriage,  did  not  always  live  happily  together.  They  had  some  misundi'T- 
standinga  and  discord;  but,  In  the  main,  thoy  lived  together  hnrmonloiisly 
and  contentedly,  and  their  domestic  relations  were  mutually  agreeable  and 
satisfactory,  though  it  appears  that  the  plalntift  married  the  defendant  with 
some  reluctance,  and  acted  upon  the  advice  of  his  mother  in  doing  so,  and 
soon  afterwards  expressed  regret  to  his  mother  that  he  had  followed  her 
advice,  and  married  defendant.  Yet,  so  far  as  appears,  he  had  become  rec- 
onciled to  the  sitimtlon,  and  they  had  been  for  years  living  togetlier  contentedly 
and  happily,  and  were  so  living  at  the  time  of  the  sale  of  the  hotel  property 
by  plaintiff.  In  18D1.  And  there  is  no  evidence  to  show  that  the  plaintiff 
was  Hien  aware  of  any  Intimacy  between  his  wife  and  Owens,  or  that  plaln- 
tlfr  and  his  wife  were  not  on  good  temiB  with  each  other,  or  that  he  then 
oitertained  any  suspicion  of  her  cbastlty,  or  was  contemplating  a  separation 
or  dtvoree  from  his  wife.  It  does  not  appear  that  tbe.  defendant  made  any 
objection  to  the  sale  of  the  real  estate,  or  was  dissatisfied  with  the  sale.  She- 
onlted  in  the  conveyance  of  the  land  at  the  request  of  the  plaintiff.  In 
consenting  that  she  might  go  to  Bissell's,  and  remain  for  a  few  days,  before 
going  to  the  lumber  camp  with  him,  though  he  knew  that  she  might  seo 
Owens  while  there,  he  had  no  information  or  suspicion  of  any  Impropriety 
or  danger  in  that  circumstanc*.  He  supposed,  merely,  that  she  would  pass- 
the  time  vlslthig  with  her  friends  In  a  friendly  and  sociable  way;  and  be 
would  thai  ccHue  for  her,  as  he  did,  to  join  him  at  his  camp,  and  take  charge 
of  fbe  same.  They  were  ttirai  living  together  agreeably,  so  tar  as  appears. 
Thtre  had  been  no  recent  occurrence  to  excite  ill  will  on  bis  part  towards 
her,  nor  any  estrangement  between  them.  So  far  as  the  plalntlfT  knew  or 
was  Informed,  the  defendant  was  to  join  him  in  a  few  days  at  his  lumb^ 
camp,  some  three  miles  away,  and  take  charge  of  the  same  while  he  remained 
there.  He  had  no  suspicion  or  design  that  It  was  to  t>e  otherwise,  or  that 
anything  improiwr  was  to  occur,  or  would  be  likely  to  occur,  between  his 
wife  and  Owens,  or  between  her  and  anybody  else,  In  the  interim.  So  ue 
consented  that  she  remain  for  a  few  days,  and  make  the  visit,  and  he  would 
then  come  out  for  ber,  as  he  did,  and  take  bcr  to  the  camp.  "When  he  came 
for  her,  and  took  her  with  him  to  his  camp,  nothing  had  occurred,  that  be 
was  aware  of,  on  the  part  of  his  wife,  of  an  exceptionable  character,  during 
b^  visit,  nor  was  be  aware  thut  anything  had  occurred  to  excite  tbe  sus- 
picions of  the  Blsseils  as  to  ber  cnnstity,  nor  was  he  aware  that  she  contem- 
plated being,  or  had  iuCormed  anyoody  that  siie  iniended  to  be,  at  Bissell's 
again,  on  the  IStii.  He  had  then  no  susplciun  whatever  of  any  wrongdoing 
en  the  part  of  his  wife,  or  of  any  undue  intimacy  between  her  and  Oweus,  or 
ttttt  Ae  had  any  desire  to  visit  or  be  with  Owens,  or  that  snch  was  any  part 
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of  b»  porpoae  In  going  to  and  icmainiog  at  BlsaeU'i.  Hte  irtfa  ra&iraod 
with  bim  to  hla  camp,  and  they  cohabited  ti^tber  as  usnaL  A  few  dnys 
afterwarda,  plaintiff  was  Informed  by  Blaadl  and  wife  of  wbat  bad  oocnrrcd 
while  defendant  was  at  their  house  on  the  occasion  refared  to,  leading  them 
to  believe  defendant  was  nnduly  intimate  with  Owena.  and  that  defendant 
had  committed  adultery  with  him  at  th^  honse.  They  informml  phtiutifF  of 
what  they  had  observed  the  night  of  the  11th  of  July,  Inducing  them  to  be- 
lieve that  defendiint  had  committed  adultery  in  the  parlor  btrdroom.  Mrs. 
Blssell  testified,  on  her  direct  examination,  that,  when  she  informed  fdatntUt 
of  this,  "he  said,  'Mother,  why  didn't  yon  tdi  me  this  betore?  Why  didn't 
you  ront  them  out?'  and  I  said  1  wanted  talm  to  see  for  himself.  He  said 
he  would  be  ont  the  next  Sunday  niglit,  and  tbat  probably  they  would  be 
there,  as  I  heard  that  she  was  coming  out  to  visit  Owens.  I  told  him  this, 
and  be  said  he  would  be  there."  On  her  cross^xaminatlon,  she  further  tes- 
tified: "I  asked  him  if  he  ever  miatruated  that  Mary  waan't  trua  He  said 
'No,'  at  first;  then  said:  'Mother,  i  will  teii  yoa  the  truth.  I  tuLve  ml»- 
trusted  something.*  And  then  I  told  htm  all;  said  I  did  not  want  to  interfere; 
that  he  could  find  out  for  himself.  And  be  said  he  couldn't  go  back  to  the 
ahonty,  and  live  with  her;  but  I  told  him  he  must,  and  he  promised  me  he 
would.  He  said  he  would  come  the  next  Saturday  night,  to  catch  her.  We 
were  to  keep  watch,  and  Infonn  bIm  where  tb^  were  when  he  got  there. 
I  stilted  to  blm.  In  substance,  that  there  was  no  doubt  In  my  mind  brrt  they 
occupied  the  same  room,  and  that  If  he  would  come  there  the  next  Saturday 
night  he  could  catch  them,  and  he  said  he  would  come."  The  plaintiff,  In 
answer  to  questions  put  by  defendant's  counsel,  testified  as  to  this  conversa- 
tion: "Mothw  said  to  me,  'Did  you  ever  mistrust  anything  wrong  about 
Mary?*  I  told  her,  *No.*  Then  she  said:  'I  must  tell  you,  then.  I  can't  bear 
to  bare  yon  live  with  such  a  woman,  and  not  know  what  she  is.'  She  said 
that  they  were  pretty  sure  that  she  and  I^rry  were  in  the  room  together— In 
the  parlor  bedroom— lliat  Saturday  night  befwe,  and  also  nlstnnted  they  had 
been  ih&re  for  two  nights;  and  she  tdid  father  that  ^  thought  he  was  la 
there,  and  be  got  up,  and  went  up  stairs,  and  lotted  In  his  room,  and  he 
wasn't  there.  He  said,  If  she  was  going  to  tell  me,  the  best  thing  was  to 
wait,  and  let  me  see  for  myself.  They  told  me  to  go  to  the  shanty,  and  ujc 
her  Just  as  well  as  I  ever  did,  and  see  If  she  was  a  bad  woman;  I  could  see 
for  myself  with  my  own  eyes.  Mother  said  she  was  coming  oQt  there  again. 
Saturday,  and,  if  there  wns  anything  wrong  about  It.  1  could  know  for  myt^elf ; 
1  could  cstcb  him  at  it  She  aald  Mary  would  be  out  again  Bativday,  and  fo.- 
me  to  let  her  come,  and  I  could  see  tor  mysdf .  My  mother  said,  tn  snlntanGe, 
tbat  she  was  satisfied  that  my  vrife  had  committed  adultery  with  Owena.  It 
was  then  tolkcd  between  us  that  1  would  retnrn  there  on  the  ISth,  after  dark, 
for  the  purpose  of  catching  my  wife  and  Owens  In  a  room  together."  TIk- 
plaintiff  further  testified  that  he  returned  to  his  lumbf'r  camp,  and  lived  with 
her  as  a  wife.  He  says:  "I  saw  her  every  day;  I  was  at  the  shanty  ev«y 
night  Slept  with  her.  Saw  her  In  the  morning  before  I  went  to  work.  Saw 
her  In  the  morning  of  the  18th,  Saw  her  last  at  the  shanty  after  dinner  that 
day."  He  further  testified  tbat  aome  time  dmrlng  this  wedc  hia  wife  aafcnl 
him  if  she  conld  go  to  Newcomb,  visiting,  and  be  consented  tlut  she  might; 
that  he  expected,  when  be  then  consented,  that  she  would  go  to  Blssell's,  and 
meet  Owens  there.  The  defendant  testified  that  she  said  to  her  husband.  In 
sntntaDce,  that  if  he  would  let  her  go  out  to  the  settlement,  and  stay  a  little 
while,  that  when  she  came  back  she  would  discharge  the  Sibley  girl,  and  get 
along  with  the  Baker  girl.  "I  asked  him  the  privilege  of  going  out  for  the 
purpose  of  visiting.  It  was  not  stated  In  that  conversation  at  what  place  I 
proposed  to  visit,  only  Just  he  told  me  to  go  there,  to  bis  folks,  and  I  told 
him  tbat  I  was  going  to  Geo.  Ward's.  I  didn't  mention  any  other  places.'* 
Oe&  Ward  was  a  brother-in-law.  The  defendant,  tiavlng  obtained  permission 
of  her  husband,  started  for  the  settlement;  her  husband  following  soon  after 
tat  the  purpose  of  watching,  and  arranging  for  watohimK,  her  movements,  un* 
derstandlng,  from  the  information  he  had  received,  that  she  would  go  to  Bls- 
sell's for  the  nl^t,  and  have  there  an  opportunity  to  be  with  Oweas.  He 
made  arrangements  with  the  Blssells  to  be  on  the  lookout  at  the  home,  and 
he  and  Dana  would  remain  under  cover,  at  a  sawmill  In  tie  vlclBitr,  Until 
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after  dark,  and  then  appear  at  Blesell's.  This  arrangement  was  carried  oai. 
and  an  opportunity  afforded  to  defendant  and  Owens  for  illicit  Intercourse. 
The  readiness  with  which  defendant  and  Owens  availed  themselves  of  the  op- 
portunity presented  of  repairing  to  the  bedroom,  and  taking  to  the  bed,  is  sng- 
gestive  of  an  Inference  that  tliey  had  been  there  before,  and  enjoyed  It,  and 
were  then  looking  out  for,  desiring,  and  anticipating  the  opportunity  that  came 
to  go  there  again.  The  plaintiff  had  bem  assured  by  Mrs.  Bissell,  and  be- 
lieved, that  if  defendant  was  permitted  to  carry  out  her  intentlona,  of  beinp 
there  on  the  18th,  she  would  meet  Owens,  and  they  would  take  the  oppor- 
tunity to  have  illicit  intercourse,  and,  In  that  event,  plaintiff  could  be  there 
with  witnesses,  and  catch  them;  "Gould  see  it  with  his  own  eyes."  And,  as 
Mrs.  Bissell  foretold,  so  It  came  to  pass. 

Does  the  evidence  establish  that  this  offense  was  committed  with  the  con- 
nivance of  the  plalntiffV  I  must  hold  that  it  does  not;  that  the  proi)f  la  m- 
sufllclent  to  establish  this  defense  in  the  "eye  of  the  law,"  unless  I  am 
liberty  to  decide  that  the  le^nl  significance  of  "oonnlTancei"  In  an  action  fra- 
a  divorce  on  the  ground  of  adultery,  Is  broader  and  more  extensive  than'^tras 
hdd  the  supreme  court  of  Massachusetts  In  the  case  of  Bobbins  v.  Rob- 
bins,  140  Mass.  SS8,  S  N.  B.  83T,  and  In  the  recent  case  in  same  court  of 
Wilson  V.  Wilson.  154  Mass.  194,  28  N.  E.  167.  My  attentlmi  has  not  been 
called  to  any  American  decision,  and  I  have  been  unable  to  find  any.  in  hos- 
tility to  those  adjudications  upon  this  question;  and,  notwlthstandlut?  they 
mi^  not  be  In  harmony  with  all  the  dicta  and  doctrine  on  the  subject  found  in 
the  English  ecclesiastical  cases  cited,  1  am  inclined  to  regard  them  as  the  t>est 
and  most  authoritative  evidence  of  the  law  on  the  question  In  this  country, 
now  extant  It  may  be  that  the  courts  of  this  state  will  hold  differently  here* 
after,  when  the  qu^tlon  is  presented.  In  the  light  of  those  decfslolts  (R<>b- 
blns  v.  Bobbins  and  Wilson  t.  Wilson,  cited  above),  I  am  unable  to  conclnde. 
from  the  evidence  in  this  case,  that  there  was  any  corrupt  Intent  on  the  part 
of  the  plaintiff  that  his  wife  should  commit  adultery,  or  that  his  conduct  is 
to  be  regarded  as  an  assent  to  It.  Though  he  may  have  consented  to  a  scheme 
to  detect  the  defendant  If  she  was  jiuUty,  and  this  particular  act  of  adultery 
could  not  have  been  committed,  had  the  husband  not  consented  to  the  oppor- 
tunity, such  conduct  under  the  drcamatances  dlscIoBed  by  the  evidence, 
docs  not.  as  a  matter  of  law,  amount  to  connivance.  The  plaintiff  is  there- 
fore entitled  to  a  divorce. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK,  JJ. 

McLaughlin  &  Howe  (G.  B.  McLaughlin,  of  counsel),  for  appellant. 
S.  H.  Bevins  (Francis  A.  Smith,  of  counsel),  for  respondent 

MAYHAM,  P.  J.  The  fact  that  the  defendant  was  guiliy  of  the 
adultery  charged  in  the  complaint  is  not,  apparently,  controverted  by 
the  appellant,  and  cannot,  we  think,  under  the  evidence,  be  success- 
fully  denied.  The  real  question,  therefore,  to  be  considered  on  this 
appeal,  is  whether  the  learned  referee  and  judge  at  special  term 
erred  in  refusing  to  find  and  decide  that  such  adidtery  was  commit- 
ted with  the  knowledge,  privity,  or  consent  of  the  plaintiff,  and  in 
finding  and  deciding  that  such  adultery  was  committed  without  the 
knowledge,  privity,  or  consent,  connivance  or  procurement,  of  the 
plaintiff.  By  section  1768  of  the  Code  of  dvil  Procedure^  it  is  provid- 
ed as  follows : 

"In  either  of  the  following  cases  the  plaintiff  Is  not  entitled  to  a  divorce, 
although  the  adultery  is  established.  First  Where  the  offmce  was  commit- 
ted by  the  procurement  or  with  the  connivance  at  the  plaintiff." 

This  branch  of  the  case  was  exhaustively  examined  by  the  learned 
referee  in  a  well-considered  and  elaborate  opinion,  reaching  the  con- 
clusion that  the  plaintiff  did  not  conspire  with  the  co-respondent^ 
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Owens,  or  any  other  person  or  persons,  to  cause  or  promote  the 
adulterous  intercourse  complained  of,  and  that  the  adultery  was  not 
committed  by  the  procurement  or  with  the  conniTance  of  the  plaintiff. 

It  is  inaisted  by  the  learned  counsel  for  the  defendant  that  the 
facts,  as  found  by  the  referee,  do  not  justify  the  conclusion  reached 
by  him.  A  careful  analysis  of  the  findings  of  fact  by  the  referee 
fails  to  discltse  anything  in  the  employment  of  the  co-respondent, 
Owens,  by  the  plaintiff,  or  in  plaintiffs  continuing  to  board  him  after 
he  concluded  his  service.  Nor  can  any  legitimate  inference,  adverse 
to  tlie  plaintiff,  be  drawn  from  the  sale  and  conveyance  of  his  hotel 
property,  or  the  storing  of  a  portion  of  his  furniture  with  bis  mother, 
Mrs.  Bissell,  where  Owens  was  subsequently  employed  and  boarded 
and  lodged.  The  referee  finds  that  up  to  the  ISth  of  July,  1891,  the 
defendant  had  not  committed  adultery  with  Owens,  but  that,  on  the 
13th  of  July  of  that  year,  plaintiff  was  informed  by  Mrs.  Bissell  of 
her  suspicions  of  improper  intimacy  between  the  defendant  and 
Owens,  and  that  the  defendant  would  desire  to  come  to  Bissell's  the 
next  Saturday,  and  if  she  came,  and  the  plaintifT  would  follow  her, 
he  could  verify  the  suspicions  expressed  by  Mrs.  Bissell.  The  report 
finds  that  the  defendant  did  request  permission  of  the  plaintiff  to 
visit  Bissell's  on  the  Saturday  night  referred  to,  and  that  such  per- 
mission was  granted,  and  the  plaintiff  then  arranged  with  friends 
to  assist  him  in  watching  the  movements  of  the  defendant,  and  thus 
detect  her  infidelity  with  Owens,  if  any  occurred.  It  is  to  be  ob- 
served that  the  evidence  does  not  disclose,  nor  does  the  referee  find, 
that  the  plaintiff  took  any  affirmative  steps  to  bring  about  a  meet- 
ing between  the  defendant  and  Owens  at  the  time  of  the  occurrence 
of  the  alleged  adulterous  intercourse.  It  is  true  that  his  suspicions 
had  been  aroused,  and  he  sought  to  detect  her  infidelity,  if  it  existed, 
and  took  no  steps  to  prevent  the  defendant  carrying  out  her  nmnifest 
purpose  of  meeting  the  man  whom  he  suspected  as  bdng,  and  who 
proved  to  be  her  paramour.  But  he  left  her  to  her  own  volition. 
This,  we  think,  he  had  a  right  to  do.  Any  other  rule  would  compel 
a  husband  to  impose  upon  his  wife  undue  restraint,  and  might  often 
lead  to  the  utterance  of  unfounded  suspicions,  well  calculated  to 
disturb  the  harmony  of  domestic  relations.  While  the  law  very 
justly  condemns  any  act  on  the  part  of  the  husband  by  which  he 
Tolontarily  leacUi  his  wife  into  temptation,  or  in  any  way  connives  at 
or  procures  her  defilement,  It  does  not  prevent  him  from  scrutini^ng 
her  conduct,  or  detecting  her  In  her  voluntary  violation  of  the 
sanctity  of  the  marriage  relation. 

But  it  is  insisted  by  the  defendant  that  the  learned  referee  erred 
in  allowing  the  plaintiff  in  this  case  to  be  sworn,  and  give  evidence 
in  his  own  behalf,  under  the  objection  that  such  evidence  is  inad- 
missible under  section  831  of  the  Code.  If  this  testimony  had  not 
been  volnntarily  stricken  out,  on  motion  of  the  plaintiff,  without  ob- 
jection, we  think  it  would  have  been  error,  for  which  this  judgment 
stvDuld  be  reversed.  But  as  all  ot  the  i^Udntiff's  direct  examiuutioa 
was  stricken  oat  by  the  court,  on  motion  of  the  plaintiff,  without 
objection  from  the  defendant,  we  think  that  the  same  is  out  of  this 
case,  and  can  therefore  do  the  defendant  no  harm.    The  defendant. 
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therefore,  having  made  the  plaintiff  her  own  witness,  and  proved  by 
him,  with  great  particularity,  all  the  facts  relating  to  hia  conduft, 
and  that  of  the  defendant,  claimed  by  the  defendant  to  bear  upon  the 
chaise  of  conspiracy  and  connivance  of  the  plaintiff,  she  cannot  ob- 
ject to  the  explanations  to  that  evidence  given  by  the  {daintUf  on  a 
redirect  examination  of  tiie  plaintiff. 

Kor  do  we  think  the  referee  erred  in  refusing  to  grant  an  adjourn* 
ment,  as  asked  for  by  the  defendant,  to  procure  the  attendance  of  the 
witness  Sibley.  The  granting  of  an  adjournment  while  a  trial  ia  in 
progress  is. largely  a  matter  of  discretion,  and  nothing  short  of  an 
abuse  of  that  discretion  would  justify  the  court,  on  appeal,  in  re- 
versing for  such  refusal. 

We  see  no  error  committed  by  the  referee  in  his  flndingB  of  tact, 
conclusions  of  law,  or  rulings  upon  the  tria^  for  which  this  judg- 
ment should  be  reversed.  Judgment  affirmed,  with  cosn.  All 
concur.  ' 


(Snprone  Oourt,  <}eneral  Term,  Third  Department.   Har  8,  1891.) 

L  Appbal — Revikw-— Weight  op  Evidence. 

FlndlDga  of  a  referee  will  not  be  disturbed  <m  appeal  unless  against  the 
manifest  preponderance  of  evidence. 
8l  Afpeaf^Revtbw— Opnfioir  or  Rbpereb. 

The  opinion  of  the  referee,  tbon^  properlr  printed  In  tbe  appeal 
boob.  Is  not  a  part  of  the  referee's  report  from  which  an  ajweal  can  be 
taken. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Luther  Shute  against  Frederick  W.  Jones  on  a  promis- 
sory note.  There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 
ant appeals.  AtOrmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HBRBICE, 
JJ. 

Henry  Van  Hoesen  (J.  Bider  Gady,  of  counsel),  for  appellant. 
Andrews  &  Longley  (L.  F.  Longley,  of  counsel),  for  respondent 

MAYHAM,  P.  J.  This  action  was  upon  a  note  alleged  to  have 
been  given  to  the  plaintiff  for  {2,000,  and  also  upon  an  account 
claimed  to  be  due  the  plaintiff  from  the  defendant.  The  answer  ad- 
mits the  execution  and  delivery  to  the  plaintiff  of  the  note  in  ques- 
tion, but  denies  that  there  was  any  consideration  therefor  moving 
from  the  plaintiff  to  the  defendant,  or  from  any  one  in  his  behalf,  9t 
that  the  defendant  ever  received  any  consideration,  or  that  any 
was  received  by  any  other  person  for  him,  for  such  note.  The  an- 
swer also  set  up  a  counterclaim,  to  which  the  plaintiff  interposed  a 
reply.  On  the  trial  before  the  referee,  defendant  asked,  and  was 
permitted  by  the  referee,  to  amend  his  answer  so  as  to  deny  any 
knowledge,  or  information  sufficient  to  form  a  b^ief,  as  to  whether 
he  ever  executed  and  delivered  the  note  mentioned  in  the  com- 
plaint to  the  plaintiff.   The  note  in  suit  is  not  set  out  in  the  com- 
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]^liit,  nor  does  It  appear  in  the  case,  but  Is  described  In  the  com- 
plaint as  a  'promissory  note,  in  writing,  dated  on  the  5th  day  of 
February,  1890,  at  Hudson,  K.  Y.,  and  thereby,  for  value  received, 
promised  to  pay  to  the  order  of  the  plaintiff  two  thousand  dollars, 
four  months  after  date,  with  interest."  The  principal  defenses  set 
up  in  the  answer,  and  sought  to  be  established  by  the  proof  on  the 
trial,  are  that  there  was  no  consideration  for  this  note,  and  that  the 
same  had  no  legal  or  valid  inception  in  the  hands  of  the  plaintiff,  and 
was  delivered  to  him,  not  for  the  purpose  of  vesting  the  title  thereto 
in  him,  but  only  as  the  agent  of  the  defendant  for  the  purpose  of  hav- 
ing the  plaintiff  solicit  the  indorsement  of  a  third  person,  for  the 
purpose  of  enabling  the  defendant  to  negotiate  the  same,  and  have 
the  same  discounted  for  the  benefit  of  the  defendant 

This  note,  being  an  ordinary  negotiable  promissory  note,  payable 
to  the  order  of  the  plaintiff,  and  presented  by  him  in  court,  where 
its  execution  was  properly  proved,  was,  on  its  face,  prima  facie  evi- 
dence of  the  indebtedness  of  the  defendant  to  the  plaintiff  for  the 
ai&ount  o€  the  same,  with  lawful  interest  To  overcome  that  legal 
presumption  the  burden,  in  the  first  instance,  was  cast  upon  the  de- 
fendant It  is  quite  true,  as  insisted  by  the  learned  <»nnsd  for  the 
appellant,  that  this  prima  facie  case  may  be  overcome  by  a  pre- 
ponderance of  proof  on  the  part  of  the  defendant;  and  In  actions  on 
notes,  CM  in  all  other  cases,  the  plaintiff  holds  the  afBrmatlve  of  the  , 
proposition  which  he  asserts,  and  must  establish  It  by  a  preponder- 
ance of  proof  before  he  can  recover.  These  rules  are  elementary, 
and  require  no  citation  of  authorities.  In  this  case  the  plaintiff,  by 
the  proof  and  production  of  this  note,  made  his  prima,  facie  case. 
The  defendant,  by  evidence  criticising  the  plaint^s  accounts,  evi- 
dence of  his  financial  ability,  and  in  various  other  ways,  songht  to 
overcome  tihe  plaintifTa  prima  facie  case,  to  which  the  plaintiff  re- 
sponded with  evidence  tending  to  uphold  the  consideration  and 
validity  of  this  note.  Upon  these  opposite  sides  of  this  contest, 
there  was  a  large  amount  of  conflicting  evidence  offered  by  the 
respective  parties  in  support  of  their  respective  theories.  This  evi- 
dence was  listened  to  by  an  experienced  and  learned  referee,  who 
saw  the  witnesses,  and  had  a  much  better  opportunity  of  judging 
of  thejr  character,  and  the  probable  truth  or  falsity  of  their  narra- 
tions, than  this  court,  on  appeal,  can  possibly  have.  He  occupied 
the  place  of  the  jury,  and  was,  by  his  position,  constituted,  peculiar- 
ly, the  judge  of  tiie  facts;  and  while  it  is  true  that  this  court,  on  an 
appeal,  may  review  and  reverse  on  questions  of  fact,  it  is  only  au- 
thorized to  do  so  upon  disputed  facta,  where  there  is  a  clear  and 
manifest  preponderance  of  evidence  against  the  finding  of  a  referee, 
or  the  verdict  of  a  jury.  This  rule  is  of  very  universal  ap^dioition, 
and  the  reason  for  it  is  well  stated  by  Buger,  in  Baird  t.  Mayor, 
etc.,  96  N.  Y.  567,  as  f<dlows: 

"When  there  ig  evidence  on  both  sides,  and  the  case  Is  balanced,  and  the 
mind  at  the  court  has  been  caUed  npon  to  weigh  conflicting  statements  and 
Inferences,  and  decide  upon  the  crediblUty  of  opposing  witnesses,  much 
weight  must  be  accorded  to  the  special  adaptation  of  the  trial  court  to  In- 
vestigate and  determine  such  aue^ons.   Aaj  other  rule  would  nnllUIr  Hw 
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peculiar  advantagei  which  that  trlbimal  possesses  In  obserrlng  the  manner 
and  appearance  of  fhe  witnesses  produced,  and  the  variona  pb^lcal  and 
mental  peculiarities  which  the  mind  of  the  professional  obsianrar  deter- 
mines the  degree  of  credit  which  ooght  pruSently  to  be  attached  to  oral  tes- 
timony. Theae  rules  hare  been  the  subject  at  frequmt  commoit  In  tlie 
conrtB,  and  are  fully  sustained  by  autbotity." 

This  rale  was  approved,  and  the  language  of  the  opinion  quoted, 
in  Lowery  t.  Erskine,  113  N.  Y.  55,  20  N.  E.  588,  and  the  doctrine 
there  laid  down  may  be  regarded  as  of  universal  application  in 
this  state.  Applying  it  to  this  case,  we  do  not  feel  authorized  to 
reverse  the  finding  and  determination  of  the  referee  on  the  disputed 
question  of  fact,  as  to  the  title  to  this  note,  or  the  consideration  upon 
which  it  was  given.  In  the  case  last  cited  the  court  say: 

"The  rule  governing  appellate  tribunals  in  reviewing  questions  of  fact  Is 
stated  as  fbllows:  To  Justify  a  reversal.  It  must  appear  that  sodi  findings 
were  against  the  weight  of  evidence,  or  that  the  proof  so  deariy  preponder- 
ated In  favor  of  a  contrary  result  that  It  can  be  said,  with  a  reastmabls  de- 
gree of  CCTtalnty,  that  the  trial  court  ared  In  Its  conclusions." 

We  have  carefully  read  the  evidence  in  this  case,  and  tiie  very 
elaborate  brief  and  comments  of  the  learned  counsel  for  the  defend- 
ant, but  fail  to  find  reason,  within  the  above  rules,  for  a  reversal  of 
the  findings  and  conclusions  of  the  referee  upon  the  questiona  of 
fact  on  this  appeal.  Bat  it  is  insisted  by  the  learned  counsel  for 
the  appdlant  that  the  referee  erred,  on  tiie  trial  of  this  action,  upon 
questions  of  law;  for  whidi  this  judgment  should  be  revereed. 
The  exceptions  taken  by  the  defendant  to  the  report  of  the  referee 
are  all  directed  to  his  conclusions  of  law;  and  we  find  in  the  case 
no  requests  on  the  part  of  the  defendant,  of  the  referee,  to  find 
either  upon  questions  of  fact  or  law.  If  we  are  right  in  holding 
that  we  cannot  disturb  the  findings  of  fact  of  the  referee  upon  the 
conflicting  evidence  in  this  case,  then  the  conclusions  of  law  found 
by  him  are,  we  think,  fully  supported  by  the  facts  found  in  his 
report,  and  the  exceptions  of  the  defendant  to  his  conclusions  of  law 
are  not  well  taken. 

But  it  is  insisted  that  the  referee  erred  in  allowing  probative  force 
to  an  affidavit  of  the  defendant  used  on  a  motion  to  amend  the  an- 
swer. It  nowhere  appears  in  the  report  of  the  referee  that  he  con- 
sidered that  affidavit  as  evidence,  and  it  does  not  appear  from  the 
case  that  it  was  offered  in  evidence  by  the  plaintiff  or  defendant 
apon  the  merits;  and  it  cannot,  therefore,  be  held  as  evidence  in 
the  case.  As  it  was  not,  therefore,  an  element  in  the  trial,  was  nd- 
ther  used  by  the  plaintiff,  nor  objected  to  by  the  defendant,  we  fail 
to  see  how  the  defendant  can  predicate  error  upon  it.  It  is  true 
that,  in  the  opinion  of  the  learned  referee,  he  refers  to  that  affidavit 
in  connection  with  the  cross-examination  of  the  defendant  upon  the 
trial.  That  opinion  is  properly  printed  in  the  appeal  book,  but  it 
does  not  constitute  a  part  of  the  report  of  the  referee  from  which  an 
appeal  can  be  taken.  In  Hagie  v.  Baker,  14  N.  Y.  435,  the  court 
say: 

"The  appeal  book  contains,  It  is  true,  an  elabcsrate  opinion  by  the  Judge, 
and  a  general  exception  thereto.  But  that  opinion  Is  not  In  the  case,  and 
has  no  right  to  be  there.   It  Is  not  <me  ot  the  papers  upon  which  an  a^eal 
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can  be  taken.  •  •  •  In  the  appeal  book,  !t  la  ray  proper  that  the  <^In- 
ion.  If  any  bad  been  written,  should  be  printed,  in  order  to  give  the  appel- 
late covt  the  beaieAt  of  tb»  nuoos  as^aed  tor  the  Jndgmoit.  But  it  per- 
forms no  othw  office." 

In  Laning  t.  Eailroad  Co.,  49  N.  T.  521-539,  Folger,  J.,  in  dis- 
cussing the  right  of  the  appellate  conrt  to  review  a  judgment  upon 
expressions  of  a  judge  in  an  opinion,  uses  this  language: 

"But  we  are  not  authorized  to  review  a  Judgment,  and  to  reverse  It  for 
an  alleged  error,  which  does  not  appear  upon  the  record,  and  Is  not  shown, 
or  to  be  arrived  at,  save  by  the  expressions  aroearlng  in  the  <q>lnlon  of  the 
conrt" 

In  Sneblcy  t.  Conner,  78  N.  T.  218,  the  court  say: 

"We  cannot  look  at  the  oj^Icn  of  the  gomal  twm  fw  flw  reasons,  as 
grounds  of  the  decision  there  prononnced." 

Without  stopping  to  discuss  whether  or  not  the  reasons  and 
arguments  used  hy  the  learned  referee  in  his  opinion  are,  or  are 
not,  sound,  we  are,  within  the  decisioiu  referred  to,  precluded  from 
making  them  the  baalB  of  our  action  in  determining  whether  or 
not  this  judgment  should  be  affirmed.  If  an  examination  of  the 
opinion  riiould  disclose  erroneous  expressions  or  conclwdons,  they 
would  furnish  no  ground  for  a  reversal  of  this  judgment 

We  have  carefully  examined  the  exceptions  taken  by  the  counsel 
for  the  defendant  to  the  receipt  and  exclusion  of  evidence  on  the 
trial  under  his  objectionB,  and  find  no  error  committed  by  the  referee 
in  such  receipt  or  exclusion  of  evidence.  On  the  whole  case,  we 
think  the  judgment  should  be  affirmed.  Judgment  affirmed,  with 
coati.  All  concur. 


REDMOND  V.  INDUSTRIAIi  BEN.  ASS'N. 
(Supreme  Oourt,  General  Term,  Third  Department.    May  8,  ISM.) 

1.  Lm  InstTSAKCB  —  Action  on  Polict  —  Cbktificatb  of  Death. 

In  an  action  on  a  life  insurance  policy,  a  physician's  certificate  of  the 
cause  of  death,  offered  In  evidence  by  plaintiff,  does  not  bind  plaintiff  as 
an  admlsaiou  of  all  the  &ct8  recited  therein,  but  Is  an  admission  only  ot 
the  cause  of  death  stated. 

2l  Witness— Tebtimont  of  Phtsician. 

In  an  action  on  a  life  insurance  policy,  testimony  of  the  phy^an  of 
the  insured  as  to  wtiat  he  treated  her  for  before  the  policy  was  issued  is, 
under  Code  Olv.  Proc.  |  831,  which  prohibits  a  phyddan  to  testily  as  to 
communications  made  to  blm  1^  his  patients,  properly  excluded,  where 
the  physician  states  that  the  information  on  that  subject  was  necessary  to 
enable  him  to  treat  the  insured. 

8.  Bahe— Waiver  of  Privilege. 

Plaintiff  In  an  action  on  a  life  insnrance  policy,  by  offering  In  evidence 
a  certificate  of  the  cause  of  death  given  by  a  physician  of  the  Insured,  does 
not  thereby  waive  the  provisions  of  Code  Civ.  Proc  |  834,  forbidding  a 
physician  to  testis  as  to  Informatlcm  received  in  the  course  of  professluial 
employment. 

Herrick,  J.,  dissenting. 
Appeal  from  circuit  court,  Albany  county. 

Action  by  Patrick  Redmond  against  the  Industrial  Benefit  Asso- 
^tion  on  a  certificate  of  membership.   From  a  judgment  entered 
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on  a  Terdict  in  favor  of  plaintiff,  and  from  an  order  denjing  a  mo- 
tion to  set  aside  a  Terdict,  made  on  the  minutes,  def^dant  appeals. 
AfQrmed. 

Argued  before  MATBAH,  P.  J.,  and  FUTNAU  and  HEBRICK,  JJ. 

Walter  8.  MacOregor  (William  F.  Beutler,  <rf  coanael)*  for  appe- 
lant 

Jas.  C.  Matthews  (Franldin  M.  Danaher,  of  counsd^  for  respondent 

MAYHAM,  P.  J.  The  defendant,  being  a  mutual  co-operatiTe 
association,  organized  under  and  in  pursuance  of  the  proTisions  of 
chapter  175  of  the  Laws  of  1883,  issued  its  certificate  or  policy  of 
membership  to  Oatherine  Redmond,  dated  the  17th  day  of  October, 
1891,  in  class  B  of  the  association,  and  providing  for  the  payment 
to  the  beneficiary  of  the  amount  therein  named  on  proof  of  the  death 
of  the  assured.  On  the  6th  day  of  April,  1892,  the  assured  died, 
and  proof  of  the  death  was  duly  made,  and  presented  to  the  associa- 
tion, which  refused  to  pay  the  amount  of  insurance  on  the  ground 
that  the  representations  of  age  and  health  contained  in  the  applica- 
tion were  untrue,  and  that  the  policy  was  for  that  reason  void;  and 
in  this  action,  prosecuted  by  the  plaintiff,  as  the  sole  beneficiary 
named  in  the  policy,  the  defendant  jnterposed  such  alleged  false  rep- 
resentation by  way  of  def  aw& 

It  is  quite  true,  as  contended  by  the  learned  counsel  for  defendant, 
that  the  application,  and  pdiicy  issued  by  the  company  under  it, 
constitute  the  contract  of  insurance,  and  that  the  insured,  in  en- 
tering into  that  contract,  is  subjected  to  the  terms,  rules,  and  pro- 
visions of  the  by-laws  ot  the  company.  Hutchinson  v.  Supreme  Tent 
Co.,  68  Hun,  355,  22  N.  Y.  Supp.  801;  Smith  v.  Bown  (Sup.)  27  N.  Y. 
Supp^  11.  Section  1  of  article  7  of  the  by-laws  mak«fi  the  application 
upon  which  the  certificate  is  based  a  part  of  the  contract  between 
the  association  and  the  assured,  and  provides  that  any  frandalent 
or  untrue  answers  or  statements  made  therein  concerning  the  age, 
health,  or  condition  of  the  person  therein  insured,  or  of  any  material 
fact,  shall  render  the  certificate  issued  thereon  void.  Such  repre- 
sentations in  the  application  are  deemed  a  warranty,  and  their 
falsity,  in  an  essential  particular,  a  breach  of  the  same,  which  ren- 
ders the  policy  void.  Dwight  v.  Insurance  Co.,  103  N.  Y.  341,  8  N.  E. 
654.  If,  therefore,  by  the  undisputed  evidence,  the  warranty  in  the 
applicalion  was  false  or  broken,  then  the  policy  would  be  vitinti*d 
or  void;  and  the  beneficiary,  in  such  case,  could  not  recover.  The 
only  evidence  in  the  case,  so  far  as  we  can  see,  tending  to  show  a 
breach  of  the  warranty  in  the  applicatkm,  is  that  found  in  the  proof 
of  the  death  of  the  insured,  offered  in  evidence  by  the  defendant 
That  proof  consisted  of  a  verified  certificate  of  Dr.  Boyd,  filed  by 
the  plaintiff  with  the  defendant,  containing,  among  other  things, 
the  opinion  of  the  doctor  as  to  the  cause  of  her  death,  and  the  dis- 
eases of  which  she  died,  and  containing  also  a  statement  that  in  Jan- 
uary, 1891,  he  prescribed  for  the  insured  for  a  disease  described  in 
the  certificate  as  ''renal  calculL"  This  certificate  having  been  for- 
nished  by  the  plaintilf  to  the  defendant^  as  <Hie  of  the  facts  tosdii^ 
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to  establish  his  right  to  the  insurance  fund,  It  was  urged  by  the  de- 
fendant as  an  admission  that  the  insured  had  been,  within  five  years 
prior  to  the  time  of  making  her  application,  ill  of  some  of  the  diseases 
referred  to  In  her  application,  and  consequently  that  her  application 
was  in  that  particular  untme,  and  her  warranty  broken.  But  it  will 
be  seen,  by  a  comparison  of  the  application  with  this  certificate  (if 
competoit  evidence  upon  the  subject  of  the  diseases  of  the  insured), 
that  the  form  *r  is  not  contradicted  by  the  latter.  The  evidence  does 
not,  in  terms,  tfstablish  that  renal  calculi  was  a  disease  of  the  urinary 
organs,  existing  at  the  time  of  the  making  of  the  application  by  the 
insured,  and  it  was  not  error  for  the  judge  to  so  charge.  Nor  does 
the  fact  asserted  in  the  certiflcate  contradict  any  of  the  statements 
or  warranty  in  the  application.  The  questions  propounded  and 
answered  in  the  application  upon  which  a  warranty  can  be  predi- 
cated are  as  follows: 

(7)  Has  the  Insured  ever  had  a  stroke  of  paralysis,  apoplexy,  or  bad  can- 
cer,  or  anything  resembling  the  same?  No.  If  yes,  state  fully.  (8)  Has 
the  instired,  during  the  past  five  years,  had  any  of  the  following  diseases? 
(Yes  or  No.)  If  yes,  state  fuUj  Astbma?  No.  Liver  complaint?  No. 
Palpitation  or  disease  of  the  heart?  No.  Bronchitis?  No.  Dropsy?  No. 
Kheumatism?  Yes.  Diseasa  of  the  urinary  orsans?  No.  Or  any  disease, 
ailmmt,  or  Infirmllr  not  mentioned  herein?  Qi)  Has  the  Insured  any  ail- 
inent  or  Inflrmlty  at  the  preset  time?  No.  <10)  Present  state  of  health 
of  Insured  Is  good.  (11)  Harn  any  material  foots  relating  to  the  bodily 
health  or  condition  of  the  Insured  been  (Knitted  or  suppressed?  No. 

None  of  these  appear  to  be  expressly  proved  untrue  by  the  evi- 
dence offered  on  llie  trial,  even  if  we  regard  the  certificate  of  Dr. 
Boyd  competent  evidence,  as  an  admission  by  the  plaintiff.  But 
we  think  that  that  certificate,  so  far  as  it  tended  to  prove  any  fact 
acquired  by  the  doctor  in  his  relation  as  a  physician  for  the  insured 
before  the  Issoance  of  the  policy,  was  not  proper  evidence  against 
the  plaintiff  on  the  trial,  if  objected  to,  under  section  834  of  the 
Code  of  Civil  Procedure.  The  cause  of  the  death  was  a  pertinent 
inquiry,  and,  so  far  as  the  certiflcate  proved  that,  it  was  competent 
evidence,  as  an  admission  by  the  plaintiff.  Buffalo  Loan,  Trust  & 
Safe-Deposit  Co.  v.  Knights  Templar  &  Masonic  Mut  Aid  Ass'n,  126 
N.  Y.  450,  27  N.  E.  942.  But  beyond  that  we  do  not  think  It  bound 
the  plaintiff,  as  an  admission.  Not  do  we  think  his  evidence 
that  he  prescribed  for  her  in  January,  Febniazy,  and  March,  1891^ 
any  evidence  of  a  breach  of  fhe  warranty  contained  in  the  applica- 
tion. There  was  no  assertion  in  the  warranty  Hi&t  she  had  not 
had  the  services  of  a  physician  within  four  years  previous  to  the 
date  of  the  application.  This  is  not  inconsistent  with  the  deter- 
mination of  this  court  in  Boland  v.  Association  (Sup.)  26  N.  Y.  Supp. 
433.  In  that  case,  Putnam,  J.,  expressly  disclaimed  the  conclusive- 
ness of  the  certificate  of  death  made  by  Dr.  Graveline,  but  put  his 
decision  upon  the  ground  that  the  w^e  evidence  upon  tl^  trial 
showed  that  the  certiflcate  was  true.  It  was  therefore  an  open 
and  disputed  question  of  fact,  in  this  case,  whether  or  not  the  war- 
ranty made  by  the  insured  in  her  application  was  true,  which  was 
properly  left  by  the  trial  judge  to  the  determination  of  the  iury, 
and  his  refusal  to  nonsuit  the  plaintiff  was  not  error.  Nor  was 
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It  error  to  exclude  the  testimony  of  Dr.  Boyd,  offered  by  the  defend- 
ant, as  to  what  he  was  treating  the  asanred  for  in  189L  He  testifies 
that  his  information  upon  that  subject  was  sach  as  was  necessary  to 
enable  him  to  treat  the  insnred  professionally.  That  bron^t  him 
cleaily  within  the  prohibition  of  section  834  of  the  Code  of  Civil 
Procednre,  and  rendered  his  testimony  upon  that  subject  inadmis- 
sible, and  it  was  properly  excluded  by  the  court;  the  inquiry  re- 
lating to  a  period  subsequent  to  the  issuing  of  the  policy,  and  did  not. 
therefore,  prove  the  physical  condition  of  the  insured  at  the  time  of 
making  and  signing  the  application.  That  she  was  sick  subsequent 
to  that  time  raised  no  valid  presumption  against  the  truth  of  her 
representation  in  the  application.  Tucker  t.  Association,  133  N. 
Y.  548.  30  N.  E.  723;  Cushman  v.  Insurance  Co.,  70  N.  Y.  72.  Nor 
was  the  evidence  auxiliary  to,  or  explanatory  of,  the  certificate  of  the 
cause  of  the  insured's  death;  and  it  was  not,  therefore,  made  nec- 
essary or  proper  by  that  certificate.  By  the  introduction  of  that  cer- 
tificate the  plaintiff  did  not  waive  the  protection  which  she  might 
claim  under  the  provisions  of  section  834  of  the  Code.  Nor  did  that 
certificate  absolve  the  doctor  from  all  the  duties  and  obligations 
imposed  upon  him  by  that  section. 

We  think  this  action  well  brought,  at  law,  to  recover  the  amonnt, 
which,  under  this  policy,  was  capable  of  being  ascertained,  liqui- 
dated, and  reduced  to  a  definite  sum  of  money,  tiie  amount  of  which 
was  capable  of  proof  from  the  books  of  the  defendant,  based  upon 
the  receipts  in  the  class  in  which  this  policy  was  issued;  and  the 
proof  seems,  in  this  case,  to  show  that  that  amount  had  been  def- 
initely ascertained,  and  was  disclosed  to  the  jury  by  competent 
proof.  And  the  money  so  set  apart  to  meet  this  class  of  liabilities 
could  be  reached  in  this  action,  if  not  by  execution,  by  proceedings 
suppl^ental  to,  or  in  aid  of,  execution.  If  the  plaintiff  la  en- 
titled, upon  the  merits,  to  judgment,  we  see  no  objection  to  a  re- 
covery in  this  form  of  action.  The  judgment  must  be  affirmed,  "with 
costs. 

PUTNAH,  J.,  concurs.   HEBBICK,  J.,  dissents. 


FIRST  NAT.  BANE  OF  LOW\^IiLE  v.  MOFFATT  Ct  al. 

(Supreme  Court,  General  Term,  Fourth  Department   Uay  18, 18&4.) 

Frauduleut  CJoxvbtangbs— Deed  to  Near  Relative. 

The  tact  that  a  debtor  conv^ed  bis  land  to  his  aon  for  an  allseed  pre- 
erlstlnff  debt  Is  evidence  of  an  intent  to  defisud  creditois. 

Appeal  from  special  term,  Lewis  county. 

Action  by  the  First  National  Bank  of  Lowville  against  Geo^  D. 
Sfoffatt  and  others  to  set  aside  a  conveyance  made  in  fraud  of  ^in 
tiff,  as  creditor  of  Gleorge  D.  Moflatt  There  was  a  judgment  in 
favor  of  plaintiff,  and  defendants  appeal.  Affirmed. 

Upon  an  Indebtedness  which  arose  In  October,  1886,  the  plaintiff  recovered 
a  judgment  Decranber  1,  1891,  for  91.747.09.  George  D.  Moffatt  when  be  br- 
came  Indoraer,  In  1886,  of  the  note  which  la  tiie  foundation  of  the  Indebtedneea 
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held  the  plaintiff,  waa  the  owner  of  48  acres  of  land,  free  from  Incnmbrance. 
worth  aboQt  91,400;  and,  when  pressed  for  a  settlement  of  the  Indebtednesa 
held  by  the  pl&intUT,  In  Jvly,  1889,  he  executed  to  his  sons  a  conveyance  of 
the  propert7,  which,  at  the  spedal  term,  was  found  to  be  fraudulent,  and  made 
with  Intent  to  hinder  and  delay  the  plaintiff  In  the  collection  of  Ite  debt 

Argued  before  HABDIN,  P.      and  MABTIN  and  MERWIN,  JJ. 

Hannibal  Smith,  for  appellanta 
Charles  B.  Merenesaj  for  respondent 

HAEDIN,  P.  J.  Plaintiff,  as  a  judpraent  creditor  of  George  D. 
Moffatt,  after  execution  returned  wholly  unsatisfied,  brings  this 
action  to  set  aside  conveyances  of  lands  described  in  the  complaint, 
and  alleges  the  conveyances  were  fraudulent  The  trial  court  lias 
found  as  matter  of  fact  that  when  plaintiffs  debt  was  contracted  by 
the  debtor,  in  1886,  he  was  the  owner  in  fee  simple  of  the  real 
estate  described  in  the  complaint,  being  a  farm  of  48  acres,  with 
farm  buildings,  which  the  debtor  occupied  then,  and  has  continued 
to  occupy  down  to  the  time  of  the  trial.  The  value  of  the  property 
was  from  twelve  to  fourteen  hundred  dollara  On  the  11th  or  12th 
of  July,  1889,  an  agent  of  the  plaintiff  had  an  interview  with  the 
debtor,  with  a  view  of  obtaining  payment  of  plaintifTs  debt,  or  a 
mortgage  from  the  debtor  on  his  farm,  and  the  debtor  left  his  deed 
of  the  l^nds  with  the  agent,  and  promised  to  see  him  again,  and 
arrange  the  matter.  Instead  of  doing  so,  he  returned  from  Lowville 
to  his  home,  in  Montague,  and  formed  a  plan  to  convey  the  land 
to  his  sons,  and  in  pursuance  of  that  plan  returned  to  Lowville,  and 
had  a  deed  drawn  and  executed  on  the  13th  of  July,  1889,  by  means 
of  which  he  conveyed  and  transferred  to  his  sons  all  his  property. 
He  was  careful  to  disregard  the  arrangement  made  with  plaintiff's 
agent,  and  to  keep  the  knowledge  of  his  conveyances  from  the  agent 
and  from  the  plaintiff  on  the  occasion  of  the  execution  of  the  deed  to 
his  sons.  The  trial  court  has  found  that  the  deed  ''was  made, 
executed,  and  delivered  by  the  grantor  therein,  and  accepted  by  the 
parties,  with  intent  to  hinder,  delay,  and  defraud  the  creditors  of  the 
said  George  D.  Moffatt,  especially  the  plaintiff  in  this  action.**  There 
was  evidence  tending  to  support  the  finding,  and,  as  it  was  a  ques- 
tion of  fact,  we  are  not  inclined  to  disturb  the  finding,  inasmuch  as 
the  evidence  supports  the  conclusion  reached  by  the  trial  court. 
Scofleld  V.  Spaulding,  54  Hun,  527,  7  N.  Y.  Supp.  927,  and  cases  cited 
in  the  opinion;  Partridge  v.  Stokes,  66  Barb.  686.  In  Allen  v. 
McLendon  (N.  C.)  18  S.  E.  206,  it  was  said:  "It  is  proper  to  instruct 
the  jury  that  the  law  looks  with  suspicion  on  a  transacation  wherein 
one  indebted  to  others  conveys  his  property,  or  a  part  of  it,  to  a 
brotherin-law,  for  an  alleged  pre-existing  indebtedness.**  We  see 
no  reason  why  tiie  same  ride  should  not  obtain  where  a  conveyance 
is  made  by  a  father  to  his  sons. 

2.  Geoi^e  D.  Moffatt  was  called  and  sworn  as  a  witness  in  behalf 
of  the  defendants,  and  gave  material  evidence  upon  the  vital  issues 
In  the  case.  When  the  case  was  under  consideration  by  the  trial 
judge  he  ruled  that  the  evidence  of  Bush,  which  had  been  received, 
and  as  to  which  the  ruling  had  been  reserved,  was  admissible,  and 
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the  defendants  hare  taken  an  exception  to  that  ruling,  and  now 
claim,  that  the  court  erred.  We  think  the  ruling  was  correct. 
Bash's  evidence  was  admissible  for  the  purpose  of  contradicting 
and  qualU^ng  the  evidence  of  Hoffatt,  and  it  also  furnished  some 
evidence  of  the  acts  and  conduct  of  Moffatt  teridiiig  to  support  fhe 
contention  of  the  plaintiff  that  the  conveyance  made  by  him  was 
fraudulent  In  Wright  v.  Nostrand,  !94  N.  Y.  41,  where  a  similar 
question  was  presented,  the  court  said  the  "evidence  was  compe- 
tent not  only  for  a  limited  purpose  as  against  him  [the  debtor]  as 
an  admission  in  the  case  made  by  one  of  the  defendants  tlierein, 
bat  was  also  competent,  at  the  time  it  was  offered,  as  against  all 
the  defendants  for  the  purpose  of  affecting  the  credibility  of  the 
testimony  given  by  such  witness  for  them  on  the  triaL"  See  Sco- 
fleld  V,  Spaulding,  54  Hun,  527,  7  N.  T.  Supp.  927;  Loos  v.  Wilkin- 
son, 110  N.  Y.  211, 18  N.  E.  09.  The  case  of  Vidvard  t.  Powers,  34 
Han,  221,  is  distinguishable  from  the  case  before  as.  The  declara- 
tion of  Hedden  was  made  after  the  transaction  which  was  involved 
in  the  issue,  and  no  conspiracy  was  "shown  or  alleged.*'  In  Petrie 
V.  Williams,  68  Hun,  697,  23  N.  Y.  Supp.  237,  the  evidence  offered 
of  the  declarations  of  Breen  was  taken  subsequent  to  the  transfer  of 
the  notes,  and  it  was  admitted  as  against  Williams  as  affirmative 
proof,  the  vendor  not  having  been  sworn  as  a  witness.  The  case 
does  not  support  the  contention  of  the  appellant  here.  We  find 
notiiing  upon  the  appellants'  brief  submitted  to  as  adverting  to 
or  discussing  the  ruling  made  at  folio  159,  when  the  deposition  ot 
Alvinza  Moffatt  was  offered  in  evidence.  Perhaps,  if  we  were  to 
follow  Gumings  v.  Morris,  3  Bosw.  578^  and  MayoTj^  etc.,  of  New  York 
V.  Hamilton  Fire  Ins.  Co.,  10  Bosw.  538,  affirmed  39  N.  Y.  45,  we 
might  assume  that  the  exception  taken  to  the  ruling  then  made  was 
waived.  However,  it  may  be  observed  that  the  objection  taken  to 
the  deposition  was  "that  it  is  Incompetentr  being  no  part  of  a  trans- 
action." It  is  not  improbable  that  the  trial  judige  was  of  the  oySn- 
ion  that  it  was  not  necessary  that  the  deposition,  in  order  to  be  com- 
petent evidence,  should  be  a  "part  of  a  transaction,"  and  therefine 
overruled  the  objection.  No  request  at  a  later  stage  of  the  case 
seems  to  have  been  made  that  the  deposition  be  regarded  simply  as 
evidence  against  Alvinza  Moffat,  and  not  evidence  against  the  other 
defendants.  After  a  careful  inspection  of  the  testimony  found  in 
the  deposition,  and  a  comparison  of  the  same  with  the  testimony 
given  by  Alvinza  Moffatt  when  upon  the  stand  as  a  witness,  it  is  not 
apparent  that  there  was  any  grave  difference  between  liie  utter 
ances  of  witness  when  giving  the  deposition  and  the  utterances 
of  the  witness  upon  the  stand.  We  think  the  judgment  ought  not 
to  be  disturbed  because  of  the  ruling  we  have  been  considering. 

3.  Courts  of  equity  have  power  to  award  sach  relief  as  the  exigm- 
cies  of  the  case  require.  Valentine  v.  Richardt,  126  N.  Y.  272,  27 
N.  E.  255.  The  special  term  did  not  exceed  its  jurisdiction  and 
powers  in  awarding  relief,  and  its  judgment  should  remain.  Judg- 
ment, so  far  as  appealed  from,  affirmed,  with  costs. 

MEBWIN,  J.,  concurs.   MABTIN,  J.,  not  voting. 
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(Snpreme  Court,  General  Term,  Fourtb  Department   May  18.  ISSH.) 

i.  Absok— Etidbhcb. 

On  a  trial  for  ar«m  it  appeared  tbat  dnrtng  the  idgbt  of  the  fire  de- 
fendants  were  carousing  abont  the  village,  and  were  retfnaed  beer  at  a 
place  In  a  building  adjacent  to  which,  and  within  the  curtilage,  was  the 
structure  fired;  tliat  they  were  angry  at  sncti  refusal,  and  were  h^rd 
td  talk  about  burning  a  building;  and  one  of  them  aaid  "there  will  be  a 
bell  ot  a  time  around  there  la  a  few  minutes,"  and  tbat  the  fire  broke  out 
within  half  an  hour  afterwards.  ITeld,  that  the  evidence  was  sufficient  to 
submit  to  the  Jury  the  questJon  of  defendants*  guilt  or  Innocence. 

8h  SAMK — CORDDCT  OF  DEFENDANTS  BEFORE  FlBR. 

In  such  case,  evidence  of  the  movements  of  defendants  during  the  nlgb^ 
and  just  before  the  breaking  out  of  the  Are,  is  admlasibla 

Appeal  from  court  of  Oyer  and  terminer,  Otsego  county. 
Harry  Burton  and  Frank  Clapper  were  convicted  ot  arBO%  and  ap- 
peoL  Affirmed. 

The  Indictment  duuged  defendants  with  bavlug,  on  tbe  1^  day  af  Juna, 

1892,  at  the  town  of  Oneonta,  committed  the  crime  of  arson  in  the  second 
degree,  by  having  in  the  nighttime,  willfully,  maliciously,  and  feloniously  set 
on  fire,  with  intent  to  bum  the  same,  a  building  not  inhabited,  to  wit.  a 
blacksmith  shop,  there  situate  on  Main  street,  in  the  village  of  Oneonta,  be- 
l<Higinff  to  and  owned  by  Ann  Elizabeth  Amaden,  and  adjoining  and  within 
the  curtilage  of  an  Inhabited  building  known  aa  tiie  "Iiacey  Blod:,'*  In  which 
there  was  at  the  time  thereof  divers  human  belnga.  aidangerlng  the  aaid 
Lacey  block  and  the  Uvea  of  the  occupants  thereof;  and  thus  having  violated 
eection  487  of  the  Penal  Code.  After  the  ra'dlct  was  received  In  the  court 
of  sessions,  where  the  trial  took,  place  in  December,  1892,  a  sentence  waa 
pronounced  that  the  defendants  be  imprisoned  for  the  t^m  of  six  years  and 
six  months,  and  upon  the  conviction  and  sentence  Judgment  wajs  watered,  and 
a  bill  of  exceptions  was  prepared  and  settled  and  ordered  filed  In  the  office 
at  the  clerk  of  the  coonty  of  Otsego,  and  annexed  ta  the  Judgment  roU.  ^he 
defendanta  appeal  to  thia  court  "from  Judgment  of  conTlction  rendered 
against  them  on  the  8l3i  day  of  December,  1802." 

Aigned  Iwfore  HABDIN,  P.  J.,  and  MABTIN  and  MEBWpr,  JJ. 

Gibbs  &  Wilbur,  for  appellants. 

Frank  H  Smith,  Bkt.  Atty.,  for  the  People. 

HABDIN,  P.  J.  From  the  evidence  it  appears  that  the  black- 
■mith  shop  mentioned  in  the  indictment  1b  a  wooden  building^  and 
vas  diacorered  <m  Are  at  the  rear  ezid  thereof^  and  being  aitoated 
within  about  three  feet  of  the  Lacey  block,  which  is  also  a  wooden 
building,  and  the  roof  of  the  blacksmith  shop  is  built  into  or  against 
the  Lacey  block.  The  description  of  the  location  of  the  buildings 
and  their  situation  with  respect  to  each  other  sufficiently  indicates 
that  the  fire  in  the  blacksmith  shop  endangered  the  Lacey  block. 
The  fire  was  discovered  about  4  o'clock  in  the  morning  of  June  lith, 
on  the  outside  of  the  blackamititi  shop,  at  the  rear  end  thereof;  and 
the  circnznatances  attending  the  discovery  of  the  fire  sufficiently 
indicate  that  it  was  caused  bj  an  incendiary  act,  and  warranted  the 
jury  in  finding  the  fire  was  incendiary.  The  evidence  also  indicated 
that  the  defendants  had  spent  the  larger  portirat  of  the  night  in  and 
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about  the  village,  drinking  and  carousing,  and  that  they  had  passed 
these  premises  several  times  during  the  night,  in  company  with,  each 
other;  and  that  about  2  o'clock  preceding  the  fire  one  of  the  defend- 
ants endeavored  to  obtain  beer  from  one  Hecoz,  who  conducted  the 
basiness  of  bottling  beer  in  the  basement  of  the  Lacey  Idock,  Bext 
to  the  blacksmith  shop,  and  that,  upon  being  refused,  he  became 
angry.  The  defendants  were  in  company  with  one  Ostertiout  and 
othere  a  portion  of  the  night  preceding  the  discovery  of  the  fire, 
and  had  been  drinking  very  extensively  in  the  yard  of  the  boarding 
house,  where  one  of  the  defendants  boarded,  about  1  o'clock  at  night, 
when  they  were  driven  out  of  the  yard  by  the  keeper  of  the  boarding 
house.  Subsequently,  in  company  with  Osterhout,  they  went  up 
the  street,  passing  in  the  vicinity  of  the  blacksmith  shop;  and  when 
they  reached  the  Windsor  Hot^  one  of  the  defendants  got  posses- 
sion of  six  bottles  of  lager  beer,  after  drinking  some  at  the  hotel; 
and  that,  after  obtaining  the  bottles  of  beer,  they  went  back  down 
Main  street,  passing  the  blacksmith  shop,  and  hadting  near  the  res- 
idence of  Barnes,  where  they  continued  their  drinking.  In  speaking 
of  the  movements  of  the  defendants,  Osterhont  testifies: 

"We  went  down  Main  street,  by  this  blacksmith  shop,  and  down  to  and 
In  front  of  the  residence  of  A.  M.  Barnes,  the  undertake,  and  there  Is  a  low 
stone  wall  next  to  the  sidewalk.  We  drank  the  lager  up,  laid  the  bottles  on 
the  bank.  I  said  I  would  fetch  the  bottles  back,  and  they  proposed  to  set 
the  building  aQre.  I  can't  teli  which  one  apt^e  first  Tb^  both  talked 
about  it  The7  did  not  say  what  building.  They  didn't  say  with  reference 
to  any  wooden  btdlding.  They  said  they  wanted  to  set  fire  where  It  would 
make  the  ble^est  fire.  They  said  I  had  better  go  along.  I  told  them  I 
wouldn't,  and  got  up,  and  picked  up  the  bottles,  and  went  back  to  the 
Windsor.  They  got  up,  and  started  In  the  oppodte  direction,  an  I  started  op 
the  street  I  started  up  the  street,  and  wait  to  the  Windsor  Hotel,  and  Hiey 
started  towards  the  railroad  track." 

It  appears  by  this  witness  that  upon  reaching  the  Windsor  Hotel 
a  conversation  was  had,  and  the  witness  continues : 

"I  heard  one  of  them  say,— I  can't  tell  which  one  it  was, — said  There  will 
be  a  he}]  of  a  time  around  there  in  a  few  minutes.'  I  cant  say  whether  It 
was  Clapper  or  Burton  that  said  that  They  were  both  present  when  one 
of  them  said  It  'iusy  went  right  out.  Didn't  stay  there  over  fire  minntes. 
I  don't  think.  They  went  out  together.  I  conldnt  say  how  long  after  th^ 
went  out  before  I  heard  an  alarm  of  fire.  Oh,  it  might  hare  been  twmty 
minutes  or  half  an  hour.  It  might  not  have  been  so  long  as  that  Tbe 
alarm  I  heard  was,  Bissell  went  up  stairs  to  call  the  help,  came  down  stairs, 
and  he  says,  'By  God,  there  Is  a  fire  out  there.'  Fred  Bissell,  the  clerk,  said 
so.  I  went  out  doors  then,  and  I  saw  the  fire  In  back  there.  I  couldn't  tell 
Just  exactly  where  It  was  then.  It  was  down  on  Main  street  The  hose 
call  came  down  along  there,  but  I  could  see  the  fire  on  the  rear  of  the 
blacksmith  shop  from  the  Windsor  when  I  came  out" 

We  think  the  evidence  produced  upon  the  trial  was  snch  that  the 
court  was  required  to  submit  the  question  of  the  guilt  or  Innocence 
of  the  defendants  to  the  jury,  and  that  there  is  sulBcieDt  evidence 
in  tiie  case  to  warrant  the  finding  made  by  the  jury. 

2.  We  think  no  error  was  committed  by  the  trial  court  in  receiv- 
ing evidence  of  the  movements  and  acts  of  the  defendants  during  the 
nigbt  at  a  short  period  prior  to  the  breaking  out  of  the  fire.  The 
declaraticms  of  the  defendants  were  not  received  for  the  purpose  of 
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■establishing  an  Independent  crime,  but  rather  with  a  view  of  estab- 
lishing the  condition  of  mind  they  were  in.  As  said  in  People  t. 
Ererhardt,  104  N.  T.  695, 11  N.  E.  62: 

"Such  proof  la  not  recelred  for  the  porpose  ot  showing  other  crimes  than 
fliat  charged  In  the  indictment,  but  for  the  purpose  of  ahowlag  the  guilty 
knowledge  and  Intent,  which  are  elem^ts  of  the  crime  charged." 

3.  We  are  of  the  opinion  that  the  cpurt  committed  no  error  in  re- 
fusing to  advise  an  acquittal  of  the  defendants  at  the  close  of  the 
evidence  offered  by  the  people.  The  learned  counsel  for  the  appel- 
lants endeavors  to  escape  the  force  of  some  of  the  evidence  j^ven 
by  the  people  upon  the  su^^tion  that  some  of  the  admissions  made 
are  to  be  taken  with  cantion,  and  calls  our  attention  to  Law  t.  Mer- 
rills, 6  Wend.  ^7.  In  that  case  it  was  said  that  "evidence  to  estab- 
lish a  fact  by  the  confessions  of  the  party  should  always  be  scru- 
tinized, and  received  with  caution."  We  assent  to  the  doctrine, 
and  we  must  assume  that  the  jury  performed  its  duty  in  scrutinizing, 
weighing,  and  comparing  the  admissions  shown  to  have  been  made 
with  all  the  facts  and  circumstances  appearing  in  the  case.  Our 
attention  is  also  invited  to  Garrison  v.  Akin,  2  Barb.  27,  where 
Judge  Harris,  in  speaking  of  admissions,  says: 

"It  is  so  eaay,  too.  by  the  slightest  mlstalce  w  failure  of  recollection,  totally 
to  perrert  the  meaning  of  the  party,  and  change  the  effect  of  his  declarations, 
that  all  experience  in  the  admlniBtration  of  justice  has  proved  It  to  be  the 
most  dangerous  kind  of  evidence,  always  to  be  received  with  great  cavtlon, 
unless  sustained  by  corroborating  drcumstauces.  Then,  indeed,  the  char- 
acter of  tills  species  of  evldoice  is  cihuged,  and  the  mind  receives  It  without 
Bospicion." 

We  think  it  was,  within  the  spirit  of  that  authority,  the  duty  of 
the  trial  judge  to  submit  the  force  and  effect  to  be  given  to  the 
<leclarations  or  admissions  of  the  defendants  to  the  jury,  and  that  no 
error  was  committed  in  that  regard. 

4  Defendants  called  one  Jones  as  a  witness,  who  was  a  baker  by 
trade,  and  the  bakery  in  which  he  was  at  work  on  the  night  of  the 
fire  was  in  a  small  store  in  the  basement  on  the  opposite  side  of  the 
street  from  the  blacksmith  shop,  and  a  little  further  east;  and  he 
testified  that  about  10  o'clock  of  the  night  in  question  the  defendant 
Clapper  entered  his  shop,  and  that  Burton  was  on  the  sidewalk;  and 
that  he  saw  him,  after  that,  in  the  bake  shop,  at  half  past  12,  and  re- 
ceived from  bim  a  couple  of  bottles  of  beer;  and  that  he  next  saw 
him,  about  half  past  3  or  20  minutes  to  4,  coming  across  the  railroad 
track  on  Main  street,  coming  towards  the  bakery,  and  from  the 
direction  of  Mrs.  Martin's,  where  he  was  boarding,  and  that  Burton 
was  with  Um.  The  witness  contiBiied: 

"They  were  wrestling  and  punching  each  other,  as  boys  would  that  had  a 
little  In  them.  Burton  couldn't  get  along  very  well.  I  couldn't  say  whether 
they  got  down  in  the  dirt  They  w^  timiUlng  around  there  quite  a  little 
this  side  the  crossing.  When  crossing  there  fbey  were  on  the  sidewalk  and  in 
the  highway  both.  That  was  at  half  past  three,  and  I  was  in  the  bake-shop 
door.  I  next  saw  them,  after  seeing  them  at  the  crossing,  come  up  by  the  old 
blacksmith  shop,  on  the  other  side  of  Main  street  (I  don't  Imow  who  owns  It), 
by  Mrs.  Fox's  millinery  store,  which  is  on  the  same  side  of  the  street  as  the 
bakery.    I  was  in  the  door  of  my  bake  sbop.    They  came  right  along  yip  past 
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Grove  street,  and  down  to  me,  and  past  the  blacksmith  shop  In  question. 
They  stopped  there,  and  Mr.  Clapper  came  downito  me,  and  got  a  few 
cakes,— cookies  I  had  baked,  that  lay  on  the  table.  He  wanted  to  get  money 
of  me.  I  shooid  say  he  was  there  about  twen^  minutes.  He  ate  some  cook- 
lea,  and  was  monkeying  with  the  bread,  and  mnted  to  get  some  money  of 
me.  •  •  •  When  they  left  my  bakery  it  was  about  five  minutes  to  four, 
which  was  the  last  I  saw  of  them  until  I  went  home  to  breakfast  I  heardi 
the  alarm  of  ftre.  I  was  the  first  that  heard  it,  about  five,  eight,  or  ten  min- 
utes, or  something  like  that,  after  defendants  left  me." 

This  witness  wae  tctj  extensiTely  cross-examined  as  to  all  the 
circumstances  mentioned  by  him  in  his  testimony  in  chief,  and  as  to 
the  surrounding  obstacles  and  buildings,  and  as  to  the  maneuvers- 
and  whereabouts  of  the  defendants;  and  when  the  district  attorney 
was  summing  up,  the  defendants'  connsel  asked  the  court  to  direct 
the  district  attorney  '^at  there  is  no  evidence  in  this  case  that 
there  are  boildings  to  obstmct  the  visioii  of  the  witness  Jones  from 
the  bake  shop  to  the  crossing."  The  request  was  refused,  and  an  ex- 
ception was  taken,  and  the  court  thereuiwn  remarked,  "I  will  leave 
it  to  the  jury  to  say  whether  there  are  any  buildings  or  not."  In 
the  course  of  the  opinion  delivered  in  People  v.  Rohl,  138  N.  Y.  020, 
33  K  E.  933,  it  was  said:  "The  district  attorney  had  a  right  to 
allude  to  any  circumstances  disclosed  by  the  evidence,  which,  in  his 
view,  rendered  the  story  of  the  defendant  improbable."  See,  also, 
Pry  T.  Bennett,  3  Bosw.  243.  We  think  the  trial  court  committed  no 
error  in  refusing  to  ^a£e  the  restrictions  upon  the  district  attorn^ 
requested  by  the  defendants. 

After  the  trial  jndge  had  delivered  a  careftd  charge  covering  all 
the  essential  elements  of  the  case,  he  was  requested  to  charge  "that 
the  jury  may  and  idiould  take  into  consideration  that  no  motive 
has  been  shown  on  the  part  of  the  defendants  to  commit  the  offense 
charged."  The  court  refused  the  request  "upon  the  ground  that  it 
is  the  province  of  the  jury  to  say  whether  there  is  motive  or  not 
from  the  evid^kce,"  to  which  the  defendants  excepted. 

In  Shepherd  People,  19  N.  Y.  644,  Judge  Denio,  in  speaking  of 
the  ground  upon  wUch  evidence  of  motive  Inducing  the  commission 
of  a  crime  in  cases  resting  upon  circnmstantiial  evidence  is  received^ 


"It  does  not  of  Itself  prove  anything,  but  it  tends  to  remove  the  improbabili- 
ty of  bis  having  dome  an  act  which  he  must  liave  known  to  be  wrong." 

In  People  v.  Bennett,  49     Y.  138,  Church,  C  J.,  in  speaking  for 

the  court,  says: 

"Motive  Is  an  Inducement,  or  that  wbich  leads  or  tempts  the  mind,  to  In- 
dulge the  aimhial  act  It  Is  resorted  to  as  a  means  of  arriving  at  an  idtimate- 
fact;  not  for  the  purpose  of  explaining  the  reason  of  a  vlmlnal  act,  which 
has  been  clearly  proved,  but  from  the  important  aid  It  may  render  In  com- 
pleting the  proof  of  the  commission  of  the  act  when  it  mlfcht  otherwise  remain 
in  doubt  With  motives,  tn  any  speculative  sense,  n^thor  the  law  nor  the 
tribunal  which  adrntnlsten  It  has  any  ctmcon." 

In  People  v.  Treeaa,  125  N.  Y.  740,  26  N.  E.  933,  It  was  said: 

"Whether  the  acta  of  the  accused  proceeded  from  some  motive,  or  from  gen- 
eral depravity  of  mind  and  a  reckless  disregard  of  human  llfe^  tn  either  case, 
in  the  absence  of  lawful  ezcoae  or  justification.  If  the  other  elemoita  of  tt»- 
crime  cliarged  are  proved,  a  eonvletlon  Is  proper." 


says: 
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In  Peoi^e  t.  MiniMd,  12  V.  Y.  St  Bep.  719,  Smith,  P.  Bald,  in 
speaking  of  motire: 

"It  Is  enough  that  the  evidence  does  not  absolutely  exclude  the  existence  of 
motiTee.** 

We  think  no  error  was  committed  by  the  trial  judge  in  leaving  the 
■question,  as  one  of  fact,  for  the  jury  to  determine, — whether  there 
was  a  motlTO  for  the  crime  disclosed  by  the  evidence. 

Defendants  also  requested  the  conrt  to  chaise  '^at  the  defend- 
ants are  presumed  innocent  until  they  are  proven  guilty,  and  that 
the  burden  of  proof  rests  upon  the  people  to  satisfy  them  beyond  a 
reasonable  doubt"  This  request  was  refused  by  the  court  "upon 
the  ground  that  he  had  so  charged  already,"  to  which  refusal  the 
4^endants  excepted.  In  the  body  of  the  charge  it  was  said:  ''The 
defendants  are  presumed  to  be  innocent  until  the  contrary  is  proved, 
and,  in  case  of  a  reasonable  doubt  as  to  the  guilt  of  either  of  them, 
that  one  is  entitled  to  an  acquittal"  We  think  the  trial  jndge 
properly  refused  to  repeat  that  portion  of  his  charge  in  response  to 
the  request  made.  The  benefit  of  a  reasonable  doubt  was  suggested 
in  the  course  of  the  charge,  and  no  rule  of  law  was  violated  in  that 
regard.  Raymond  v.  Richmond,  88  N.  Y.  671.  We  think  the  trial 
court  obser\'ed  the  rule  laid  down  in  O'Connell  v.  People,  87  N.  Y. 
377,  and,  as  was  said  In  that  case,  "the  court  could  not  be  required 
to  repeat  it  [a  portion  of  his  charge],  or  answer  again  to  different 
portions  as  analyzed  by  the  counsel'* 

5.  Appellants  criticise  the  tratimony  of  Osterhout,  and  refer  to  the 
testimony  of  the  defendants,  and  urge  upon  this  court  to  hold  that 
the  jury  have  found  contrary  to  the  testimony  of  the  defendants. 
We  think  it  was  for  the  jury  to  determine  what  credence  should  be 
given  to  Osterhout,  and  what  faith  and  credit  should  be  given  to  the 
defendants  as  witnesses  in  their  own  behalf.  In  Newman  v.  People, 
63  Barb.  631,  it  was  said:  **The  degree  of  credence  to  which  he  [the 
defendant]  was  entitled  was  to  be  decided  by  the  jniy,  and  not  the 
court"  In  speaking  of  the  force  and  effect  that  should  be  given  to 
the  verdict  of  a  jury,  it  was  said  in  People  v.  Taylor,  138  N.  Y.  39^ 
34  N.  E.  275,  that  the  court  wUl  not  interfere  with  it  "unless  it  is 
clearly  against  the  weight  of  evidence,  or  appears  to  have  been  influ- 
enced by  passion,  prejudice,  mistake,  or  corruption.  The  fact  that 
there  is,  in  the  judgment  of  the  court,  a  rational  doubt  of  the  guilt 
of  the  defendant,  is  not  a  sufficient  ground  for  a  reversal."  Applying 
the  rule  thus  laid  down  to  the  evidence  presented  in  this  case,  we 
are  of  the  opinion  that  the  verdict  should  remain.  See  section  542, 
Code  Cr.  Proc.  Conviction  and  judgment  of  the  conrt  of  sessions 
of  Otsego  county  affirmed,  and,  after  the  judgment  is  entered  in  the 
judgment  book,  a  certified  copy  of  the  entry  shall  be  forthwith  re- 
mitted to  the  clerk  of  Otsego  county,  *Svith  whom  the  original  judg- 
ment roll  is  filed,"  in  accordance  with  section  547,  Id.   All  concur. 
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HABDWIOE  T.  ROYAL  FOOD  00.  OF  NEW  JEBSBY  et  al. 

(Snpreme  Court,  General  Term,  Third  Department   May  8,  1804.) 

Mechanics'  Libks — Failure  of  Defendants  to  Answer. 

Wbere  plaintiff.  In  an  action  to  foreclose  a  mechanic's  lien,  makes  all 
the  other  llenholdera  defendants,  aa  required  by  Laws  1886,  c  342,  i  17, 
which  provides  that  such  defendants  shall,  by  answer,  set  ttxth  their 
claims,  and  the  court  may  settle  and  determine  the  equities  of  all  the 
parties,  a  Judgment  adjusting  the  Interests  of  all  Uen  dalmants  Is  oon- 
cluslve  on  defendanta,  though  tb^  did  not  file  answers. 

Appeal  from  special  term,  Greene  connty. 

Action  by  John  Hardwlck  against  the  Royal  Food  Gompanj  of 

New  JerBey  and  others.  From  an  order  confirming  the  report  of  a 
referee,  Thomas  E.  Ferrier,  as  trustee,  a  claimant  of  the  snrplns 
money,  appeals.  Affirmed. 

Argaed  before  MAYHAM,  P.  and  PUTNAM  and  HEBBICK, 
JJ. 

Frank  H.  Osbom,  for  appellant 
James  B.  Olney,  for  respondents, 

MATHAM,  F.  J.  A  sale  under  a  judgment  of  foreclosure  in 
the  above-entitled  action  on  a  mortgage  on  real  estate,  of  which  the 
defendant  had  the  legal  title,  snbject  to  the  mortgage,  was  perfected 
on  the  18th  of  April,  1893,  leaving  a  snrplns  of  $^.76,  which  was 
dexwsited  in  the  county  treasury.  The  mortgage  on  which  this  fore- 
closure was  had  was  dated  March  31,  1890,  and  recorded  May  6  of 
the  same  year.  The  premises  covered  by  the  mortgage  were  con- 
veyed to  the  defendant  April- 1,  1891,  August  10,  1891,  the  Posts, 
as  partners,  filed  a  mechanic's  lien  against  the  premises  sold  on  snch 
foreclosure  sale,  for  labor  and  material,  for  f 804.86.  September  18, 
1891,  Gonklin  filed  a  notice  of  mechanic's  lien,  claiming  |600.60. 
October  16, 1891,  Hill  filed  notice  of  a  mechanic's  lien  on  the  prem- 
ises, claiming  f380.40.  December  14,  1891,  Johnson  filed  notice  of 
mechanic's  lien  on  the  premises,  claiming  {140.08.  On  the  19th  of 
November,  1891,  the  Royal  Food  C!ompany  executed  and  delivered  to 
WUliam  Onderdonk,  to  secure  the  payment  of  f 15,000  and  interest 
one  year  from  date,  a  mortgage  on  th^e  premises,  which  was  re- 
corded on  the  23d  day  of  November,  1891.  The  mortgagee,  Onder- 
donk, assigned  this  mortgage  on  the  9th  of  September,  1892,  which 
assignment  was  acknowledged  on  the  15th  of  that  month,  to  Thomas 
E.  Ferrier,  who,  by  a  declaration  in  trnst,  in  writing,  dated  October 
24,  1892,  acknowledged  tiiat  said  bond  and  mortgage  was  asaisrued 
to  tiim  ijQ  trust  for  the  Catskill  National  Bank,  to  secure  all  notes, 
checks,  and  demands  due  or  to  become  due  the  bank  from  the  Boyal 
Food  Company.  At  that  time,  and  ever  since,  the  Royal  Food 
Company  has  owed  said  bank  about  |2,000  in  notes,  which  were  part 
due  at  the  time  of  the  distribution  of  this  surplus.  An  action  in  the 
supreme  court  was  prosecuted  by  Herbert  El.  Hill  on  the  lien  filed 
by  him,  wherein  all  the  other  lienors,  the  defendant  in  this  action, 
and  Onderdonk  were  made  parties  defendants.  None  of  th^  de- 
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fendants  appeared  or  answered,  whereupon  the  plaintiff  in  such  ac- 
tion, on  proof  of  default  and  of  filing  lis  pendens,  obtained  an  order 
of  reference,  wherehy  it  was  referred  to  a  referee,  to  compute  the 
amount  due  the  plaintiff  on  his  lien,  and  also  to  take  proof,  and  re- 
port the  other  liens  on  said  property,  and  determine  the  amounts 
thereof  and  when  the  same  were  filed,  and  whetiier  any  and  all 
are  due,  and  the  order  of  precedence  or  priority  thereof,  and  the 
names  of  the  holders  thereof,  and  determine  the  amount  due  to  each. 
Pursuant  to  this  order  of  reference  the  referee  therein  reports  that 
he  duly  qualified,  and  was  attended  upon  by  the  plaintiff's  attorney, 
none  of  the  defendants  appearing,  and  proceeded  to  hear  the  evi- 
dence.  "Die  referee,  in  his  findings  of  fact,  reports  the  names  of  the 
lienors;  the  services  and  materUils  for  wMdi  the  respective  liens 
were  filed;  the  amount  due  each  lienor  at  the  time  of  the  hearing; 
also  the  amount  of  the  Hardwlck  mortgage,  then  being  foreclosed; 
the  pendency  of  the  action  against  the  food  company  fbr  the  re- 
covery of  f 5,000  purchase  money;  also  tlie  nistence  of  mortgage 
of  f 15,000  by  the  food  company  to  Onderdonk,  which  he  reports  as 
an  apparent  lien,  but  which  the  plaintiff  in  the  action  for  purchase 
money  seeks  to  set  aside.  As  conclusions  of  law  he  finds  the 
Hardwick  mortgage  as  a  first  lien,  and  that  all  of  the  other 
lienors  have  liens,  the  amounts  of  which  he  determines,  and  directs 
judgment  entered  In  accordance  with  the  prayer  of  the  complaint. 
Upon  this  report  judgment  was  entered,  directing  the  sale  of  the 
premises,  and  the  payment  of  the  liens  therein  found  due  as  fol- 
lows: To  Post  &  Bros.,  f  216.95;  to  Charles  Balklns,  |629.85;  to 
Herbert  K.  Hill,  |39S.13;  and  Harriet  W.  Johnson,  $145.20,— on  the 
13th  day  of  July,  lfe92.  No  sale  of  the  property  to  which  these  liens 
attached  was  made  on  this  judgment,  but  said  premises  were  sold 
under  a  decree  in  foreclosure  of  the  Hardwick  mortgage,  and  a  re- 
port of  sale  was  filed  therein  on  the  20th  day  of  April,  1893,  by 
which  it  appears  that  there  was  a  surplus  over  and  above  the  pay- 
ment of  that  mortgage,  and  costs,  of  the  sum  of  $804.86,  to  deter- 
mine the  rijrht  to  which  these  proceedings  were  instituted. 

The  only  question  which  seems  to  be  in  controversy  on  this  appeal 
is  as  to  whether  the  proof  before  the  referee  in  these  proceedings 
ituihorized  the  allowance  of  the  claims  of  any  of  the  lienors  except 
that  of  Hill.  It  is  insisted  by  the  learned  counsel  for  the  appellant' 
that,  as  none  of  the  defendants  in  the  action  brought  by  Hill  for  the 
foreclosure  of  his  lien  appeared  or  answered  therein,  there  was  no 
such  adjudication  of  their  respective  daime;  as  would  authorize 'the 
referee  upon  these  proceedings,  upon  the  mere  presentment  d  the 
record  in  that  case,  to  allow  them  as  liens  upon  this  surplus.  Sec- 
tion 17  of  chapter  342  of  the  Laws  of  1885  makes  it  the  duty  of  all 
persons  seeking  to  foreclose  a  lien  to  make  all  other  lienors,  either 
senior  or  junior,  parties  defendants,  and  provides  that  all  persons, 
firms,  corporations,  and  associations  who  have  filed  notices  of  liens 
under  this  act  shall,  by  answer  in  such  action,  set  forth  the  same; 
and  the  court  in  which  such  action  is  brought  may  settle  and  de- 
termine the  equities  of  all  parties  thereto,  and  decide  the  extent,  jus- 
tice, and  priority  of  the  daima  of  all  parties  to  the  action,  and  upon 
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every  cocmterdaiia  or  set-off  alleged  tboreln,  to  the  extent  of  their 
respective  jurisdictions.  Under  tiiis  Bection  the  connsd  for  the  ap- 
pellant insists  that  the  filing  of  an  answer  by  lienors  who  are  made 
defendants  is  a  jurisdictional  prerequisite  to  the  adjudication  of 
the  validity  and  priority  of  the  lien>  and  that  without  the  interpom- 
tion  of  an  answer  the  court  cannot  determine  the  validity  of  the 
same;  and  that  the  referee,  in  the  proceeding  to  determine  the 
title  to  the  surplus,  erred  in  awarding  any  portion  of  it  to  thoae 
whose  liens  were  only  established  by  the  judgment  in  the  action 
prosecuted  by  Hill  to  foreclose  his  lien.  Section  7  of  chapter  342 
of  the  I^ws  of  1885  provides  that  the  liens  authorized  under  that 
chapter  may  be  enforced  by  a  civil  action  in  any  court  of  record  in 
the  city  or  county  where  the  property  is  situate.  Bection  8  of  that 
chapter  prescribes  the  form  of  action,  and  provides  that  a  certified 
copy  of  the  notice  of  such  lien  shall  be  entitled  to  be  read  in  evi- 
dence and  shall  be  prima  facie  evidence  of  the  existence  and 
filing  ol  the  lien.  Section  6  of  this  chapter  jwovides  that,  where  a 
elaimant  is  made  a  party  defendant  In  an  acti<m  bron^t  to  enforce 
any  other  lien,  such  action  shall  he  deemed  an  action  to  enforce  the 
lien  of  such  defendant  who  is  a  claimant  within  the  provisions  of  this 
act 

This  action  by  Hill  to  foreclose  his  lien  was  prosecuted  in  a  conrt 
of  general  jurisdiction,  which  had,  by  the  service  of  the  process  and 
the  pleadings  and  liens  before  it,  acquired  jurisdiction  of  the  persons 
of  all  these  parties  and  of  the  subject-matter  of  that  action.  iSc- 
Gallister  y.  Case  (Com.  H.  N.  Y.)  6  N.  T.  Supp.  918.  In  that  action, 
as  we  have  seen,  all  the  liens,  both  of  the  plaintiffs  and  defendants, 
could  be  foreclosed.  Onderdonk,  whose  interest  is  now  represented 
by  Ferrier,  as  trustee,  who  brings  this  appeal,  was  a  party  to  that 
action  upon  the  record.  No  appeal  was  taken  ^m  that  judgment. 
The  decree  in  ihe  action  by  Hill  assumes  to  dispose  of  the  rights 
and  equities  of  all  the  lienors  who  were  parties  thereto.  But  it  is 
urged  that,  if  the  general  jurisdiction  of  the  court  be  conceded,  and 
that  it  acquired  jurisdiction  of  the  parties  and  subject-matter  in  thu 
case,  stm  it  had  no  power  of  its  own  to  adjudicate  upon  the  ri^ta 
of  parties  not  submitting  their  right  to  it;  and  that,  as  these  de- 
fendants failed  to  answer  as  required  by  section  17  of  the  statute, 
supra,  its  voluntary  adjudication  of  their  rights  was  inoperative  and 
void.  It  is  not  quite  clear  what  purpose  the  answer  under  section  17 
was  intended  to  serve.  That  it  was  a  proper  step  in  the  proceed- 
ing is  quite  apparent,  but  there  is  nothing  in  the  statute  which  di- 
vests the  court  of  jurisdiction,  which  it  has  regularly  acquired,  by  the 
defendant's  failure  to  answer.  Doubtless,  if  the  plaintiff  had  stated 
in  his  complaint  the  liens  of  the  defendants  improperiy,  tliat  defect 
could  have  been  corrected  by  answer;  but,  as  the  defendants  were 
before  the  court,  and  had  the  opportunity  to  answer,  and  foiled  to 
do  so,  and  judgment  went  against  them,  or  was  entered  in  a  manner 
that  their  rights  were  prejudiced,  the  judgment,  until  set  aside  or 
reversed,  would  be  conclusive  upon  than.  They  could  not  attack  it 
collaterally.  Any  of  the  parties  to  the  Hill  action  might  have  an- 
swered, oontestiBg  an;  of  the  liens  as  set  out  In  the  hill  <ot  oom|daint, 
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and  In  that  way  litigated  their  correctness  or  validity.  The  power 
to  determine  conflicting  rights  or  claims  between  defendants  in  an 
action  is  expressly  provided  for  by  section  521  of  the  Ck»de  of  Civil 
Procedure.  Institution  v.  Burdick,  87  N.  Y.  40-46;  Derham  Lee, 
Id.  599-604  In  coorts  of  equity  the  relief  they  administer  is 
flexible,  adapted  to  the  exigencies  of  the  case  in  hand,  and  it  cannot 
be  doubted  that  when  they  have  control  of  the  parties  the  court 
can  make  a  full  determination.  Institution  v.  Burdick,  supra.  The 
appellant's  assignor  being  before  the  court  in  the  action  by  Hill, 
it  was  his  duty,  if  the  claims  of  the  defendants  were  not  correctly 
stated  in  the  complaint,  to  have  raised  that  question  (section  521, 
Code  OItII  Proc),  as  he  was  required  to  do  by  section  17  of 
chapter  342  of  the  Laws  of  1885,  and  had  that  question  settled  in 
that  action.  Failing  to  do  that,  we  do  not  see  how  he  can  attack  the 
validity  of  the  decree  collaterally  in  these  proceedings.  In  Re  Still- 
weU's  Estate,  139  N.  Y.  341,  34  N.  E.  777,  the  court,  in  discussing 
the  right  to  attack  a  Judgment  collaterally,  uses  this  language: 

"The  validity  or  regnlarity  of  a  proTlslon  In  a  jodgment  of  foreclosure,  not 
raised  by  a  party  to  the  suit  by  answer,  appeal,  or  motion,  cannot  be  raised 
collaterally  when  the  court  rendering  the  Judgment  bad  general  Jurisdiction  • 
of  tbe  parties  and  tbe  subject-matter  of  the  action." 

This  judgment  in  the  Hill  case  was  an  action  of  foreclosore,  con- 
ducted in  the  ordinary  manner  of  an  action  of  foreclosure,  and  the 
roles  applicable  to  judgments  in  foreclosure  of  mortgage  seem  to  be 
applicable  to  judgments  of  this  character.  We  think,  therefore, 
that  the  referee  was  right  in  holding  that  the  rights  of  the  lienors 
were  fixed  by  the  judgment  in  the  action  by  HUl,  and  that  his 
report  was  properly  confirmed  by  the  order  of  the  special  term. 
Order  of  special  term  affirmed,  witii  costs  and  printing  diabime- 
ments.  All  concur. 


TUiUNGHABT,  Oonntr  Tteasnrer,  v.  UEIBBILL,  SiqtervlBOT  <tf  Town  «f 

Stockbridge,  et  aL 

(Supreme  Gonr^  General  Term,  Foorth  Department    May  18, 1891.) 

OmcERs— Liability  fob  Pdblio  Moneys  Dbposited  in  Bakk. 

.  Where  an  official  bond  Is  conditioned  "for  the  falthfnl  disbursement  and 
eafe-keeplng  and  accomitlng  of  such  moneys"  as  may  come  Into  the  officer's 
hands,  and  he  deposits  money  In  a  private  bank,  which  afterwards  falls, 
whereby  tbe  money  is  lost,  the  officer  and  his  sureties  are  liable,  thou^ 
the  bank  was  solvent  and  In  good  standing  at  the  time  of  tbe  deport 
Martin,.  J.,  dissenting. 

Appeal  from  circuit  courtJ 

Action  by  George  S.  Tillinghaat,  as  connty  treasurer  of  the 
county  of  Madison,  against  J.  Herman  Merrill,  supervisor  of  the 
town  of  Stockbridge,  Gteorge  Porter,  and  W.  Fayette  Bridge  on  a 
bond.  There  was  a  judgment  in  favor  of  idalutU^  and  defendants 
appeaL  Affirmed. 

Argued  before  BABDm,  P.  J.,  and  MABUN  and  MBBWIN,  JJ. 

Henry  B.  Goman,  for  appellants. 

John  E.  Bmitii  and  Joseph  Mason,  for  respondent 

v.28N.Y.s.no.lO— 69 
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HABDIN,  P.  J.  Under  chapter  555  of  the  laws  of  1864  it  is 
made  the  duty  of  the  school  commiBsionera  in  each  connty  to  ap- 
portion the  public  money,  and  prepare  a  certificate  thereof  to  be 
delirered  to  the  snperrieor,  and  to  deposit  a  c<^y  in  the  ofBce  of 
the  respectiTe  town  clerks;  and  section  30  of  the  act  provides  that 
the  moneys  so  apportioned  to  the  towns  shall  be  paid  to  the  re- 
spective superrisors  immediately  upon  their  compliance  with  the 
requirements  of  section  31  of  the  act  Section  31  provides  as  fol- 
lows: 

"Immediately  on  recelTln?  the  commissioners'  cerUflcate  of  apportionment, 
the  county  treasurer  shall  require  of  each  superrlsor,  and  each  snperrlsor 
shall  give  to  the  treasurer  In  behalf  of  the  town,  his  bond  with  two  or  more 
snffldent  sureties  approved  1^  the  treasurer,  In  the  penally  of  at  leaat  dontfle 
the  amonnt  of  the  school  moneys  set  apart  or  apportiimed  to  the  town,  and 
of  any  such  moneys  unaccounted  for  by  his  predecessor,  conditioned  for  Ibe 
fiUthful  disbursement,  safe  keeping  and  accounting:  for  such  mon^ra,  and  of 
all  other  school  moneys  that  may  come  Into  his  hands  from  any  othw  source. 
If  the  condition  shall  be  broken,  the  county  treasurer  shall  sue  the  bond  in 
hia  own  name,  In  bdialf  of  the  town,  and  the  money  recovered  shall  be  paid 
over  to  the  snccesscnr  having  first  given  security  aa  aforesaid." 

It  is  provided  in  section  32  that  the  ^'refasal  of  a  rapervisor  to 
give  such  security  shall  be  a  misdemeanor.  •  *  lu  section 
3  of  title  4  of  the  act  it  is  provided  as  follows: 

"A  supervisor  who  shall  embezzle  or  apply  to  Us  own  private  nse  any 
money  or  security  received  by  him  under  any  provisions  of  this  act,  Inclndiog 
the  two  preceding  sections  of  this  tltl^  shall  be  guilty  of  a  rolylemeanor. 


Parsuant  to  such  legislation^  the  appellant  Merrill,  as  principal, 
and  the  other  appellants  as  sureties,  executed  and  ddivered  the 
bond  prescribed  by  statute  which  contained  the  fdlowii^  condi- 
tion, to  wit: 

"That  if  the  above  boundw,  J.  Herman  ItcrtlU,  snperrlsOT,  shall  safdy 

keep,  faithfully  disburse,  and  Justly  account  for  all  the  school  mon^  which 
have  or  stiall  come  Into  his  hands,  apportioned  and  paid  from  the  state  treas- 
ury, and  all  other  school  mon^s  that  have  or  may  come  into  his  hands  from 
any  other  source,  then  this  obligation  to  be  void;  otherwise,  to  remain  In 
full  force  and  virtue." 

Upon  that  bond  this  action  is  brought,  and  the  complaint  alleges 
a  breach  of  the  condition  of  the  bond,  in  that  the  supervisor  neg- 
lected and  failed  to  safely  keep,  or  faithfully  disburse  and  account 
for,  the  school  moneys  placed  in  his  hands;  and  that  he  was  delin- 
quent in  the  sum  of  $951.30;  and  that  he  bad  neglected  and  refused 
to  faithfully  disburse  or  account  for  that  sum,  according  to  the 
tenor  of  his  bond.  The  answer  interposed  in  this  case  allies 
that  fhe  school  mon^s,  after  their  receipt  by  the  supervisor, 
by  him  deposited  in  the  banking  house  of  E.  0.  Stark  &  Co.  (indi- 
vidual bankers),  in  the  village  of  Oneida,  to  his  credit  as  supervisor 
of  the  town  of  Stockbridge,  and  that  at  the  time  of  the  deposit 
thereof,  in  March,  the  said  E.  C.  Stark  &  Go.  were  in  good  credit, 
and  by  the  supervisor  believed  to  be  solvent,  having  a  reputation 
of  being  a  solvent  and  prosperous  company.  It  is  fnrtlier  alleged 
that  on  the  14th  day  of  July,  while  the  sum  of  f961^  was  ao  de- 
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posited  in  eaid  banking  house,  Stark  &  Co.  failed,  and  made  a  gen- 
eral asedgmnent  for  the  benefit  of  their  creditors,  whereby  the  said 
money  was  lovt,  without  any  fault  or  negligence  on  the  part  of 
the  said  saperrisor.  The  answer  also  alleged  that  he  acted  in 
good  faith,  without  any  negligence,  in  making  such  deposit.  From 
the  flndings  made  hj  the  trial  court  it  appears  that  orden  were 
drawn  upon  the  supervisor  by  the  trustees  of  the  school  districts 
of  the  town,  directing  him  to  pay  and  disburse,  out  of  the  school 
moneys  in  his  hands  applicable  to  the  payment  of  teachers'  wages, 
several  sums  specified  in  said  orders,  and  that  the  supervisor  neg- 
lected and  refused  to  pay  said  orders  upon  the  same  being  pre- 
sented to  him,  and  neglected  and  refused  to  disburse  the  school 
moneys  in  his  hands  appUcaUe  to  the  payment  of  teachers'  wages, 
and  disburse  the  library  money  upon  written  orders  of  a  majority 
of  the  trustees  of  school  districts  of  the  said  town,  "and  that  pay- 
ment of  the  same  was  duly  demanded  of  the  defendant  Menill, 
and  that  he  declined  and  refused  to  pay  the  same,  upon  the  grounds 
that  be  had  no  money  applicable  to  their  payment;  that  such  orders 
were  presented  to  said  Merrill  after  the  failure  of  the  banking 
house  of  E.  C.  Stark  &  Co/'  It  is  also  found  that  he  deposited  the 
moneys  paid  to  him  "to  his  credit,  as  supervisor  of  the  town  of 
Stockbridge^  in  the  bank  or  banking  house  of  E.  O.  Stark  &  Oo., 
in  the  village  of  Oneida,  Madison  county,  N.  which  bank  or 
banking  house  was  composed  of  B.  0.  Stark  and  B.  M.  Bingham, 
who  were  then  engaged  in  carrying  on  an  unincorporated  private 
ban^  at  said  village  of  Oneida;  that,  at  the  time  when  said  de- 
posits were  made,  the  said  E.  0.  Stark  &  Co.  were  solvent;  that 
at  the  time  when  said  deposits  were  made,  and  down  to  the  time 
ot  tiieir  failure  and  assignment,  the  said  E.  C.  Stark  &  Co.  were 
doing  a  general  banking  business  usual  to  private  banks,  but  were 
not  incorporated  either  under  national  or  state  laws."  It  Is  also 
found  that  "E.  C.  Stark  &  Oo.  were  in  good  standing  and  credit, 
and  doing  a  large  and  apparently  prosperous  business,  and  had  a 
lai^e  number  of  regular  depositors,  and  a  large  amount  of  money 
constantly  on  deposit  in  their  said  bank,  and  many  good  business  men 
of  the  village  of  Oneida  and  of  said  town  of  Stockbridge  were  de- 
positors in  said  bank  at  the  time  when  said  deposit  was  made, 
and  at  the  time  of  their  failure;  that,  at  the  time  when  said  deposits 
were  made,  the  village  of  Chieida  was  the  most  convenient  and  ac- 
cessible place  for  the  defendant  Merrill  to  do  banking  business." 
It  is  also  found  '^that,  in  making  such  deposits  of  said  money  in 
said  bank  of  E.  0.  Btark  &  Co.,  the  defendant  Merrill  acted  in 
^od  faith;"  also,  "that,  in  making  such  dei>ositfi  of  said  mone^ 
in  the  said  bank  of  E.  O.  Stark  &  Co.,  the  defendant  Merrill  was 
not  negligent,  and  was  not  guilty  of  any  personal  negligence,  as 
to  said  moneys,  or  t^e  care  and  management  thereof,  or  as  to  his 
said  ofBce  and  the  perfonnance  of  the  duties  thereof."  It  also  ap- 
pears that  whm  the  said  d^KMsita  were  made,  and  for  several  years 
prior  tiiereto,  there  were  in  tiie  vUlage  of  On^da  two  national  banks 
incorporated  under  the  United  States  banking  law,  and  a  sav- 
ings bank  incorporated  under  the  laws  of  the  state  of  New  York, 
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which,  were  solvent  and  in  good  Btanding  and  credit  It  is  also 
found  that,  at  the  time  when  the  said  deposits  were  made  witli 
E.  O.  Stark  &  Co.,  thej  were,  and  for  a  long  time  'Oiad  been,  in  the 
habit  of  receiving  special  deposits  of  fnnds,  moneys,  and  valnable 
papers  for  safekeeping."  It  is  further  fonnd  "that  on  the  lith. 
day  of  July,  1891,  the  said  B.  O.  Stark  &  Co.  failed,  and  made  a 
general  aaslgnment  for  the  benefit  of  their  creditors;  that  at  ttie 
time  of  their  failure,  and  of  the  making  of  said  assignment  by  them, 
there  was  thus  on  deposit  with  the  said  E.  C.  Stark  &  Co.  the  sam 
of  $951^0  of  the  said  school  moneys  which  the  said  defendant  Mer- 
rill had  thus  deposited  with  the  said  E.  C.  Stark  &  Co.;  that,  by 
reason  of  the  said  assignment  and  insolvency  of  E.  C.  Stark  &  Co., 
the  said  sum  of  $951.30  became  lost;  that  the  defendants  claim  that, 
by  reason  of  said  assignment  and  Insolvency  of  the  said  E.  G.  Stark 
&  Co.,  the  said  sum  of  1951.30  has  become  lost;  that  the  said  assign- 
ment is  still  in  force,  and  said  assignee  has  not  had  any  settle* 
ment  of  his  account,  and,  down  to  the  time  of  the  commencement 
of  this  action,  had  not  made  any  distribution  of  the  assets  among 
the  creditors."  It  is  found  as  a  conclusion  of  law  that  the  super- 
visor '^Qecame  the  debtor  of  the  town  in  the  said  sum  of  |2,150.95 
thus  received  by  him;  that  he  became  absolutely  responsible  for 
these  mon^  as  the  debtor  of  the  town;  and  that  it  is  no  defense 
that  the  moneys  were  lost  without  any  fault,  want  of  care,  or  omia* 
si(m  of  duty  on  his  part"  It  is  also  found,  as  a  matter  of  law, 
vis.:  "That  the  loss  of  the  said  sum  of  t95L30  of  the  said  school 
moneys  thus  received  by  the  said  defendant  Merrill,  by  reason  of 
the  insolvency  of  E.  C.  Stark  &  Co.,  with  whom  the  defendant  Mer- 
lill  deposited  the  same  as  a  general  deposit,  is  no  defense  to  this 
action;"  also,  "tliat  this  money  was  within  his  control,  i^ced  there 
by  force  of  the  statute,  and,  if  he  saw  flt  to  intrust  it  to  the  care 
ot  these  insolvent  bankers,  he  did  so  at  his  p^il,  and  it  was  a  breach 
at  his  bond  which  required  him  to  safely  keep  it  and  disburse  itf 
also,  ''that  said  mone^  so  deposited  in  said  bank  of  E.  <X  Stark  ft 
Co.  were  lost  without  any  personal  fault  or  negligence  of  the  de- 
fendant Merrill," — and  a  judgment  was  ordered  for  the  sum  of 
f 951.30,  and  interest  from  the  commencement  of  the  action,  in  favor 
of  the  plaintiff,  and  against  the  defendants.  At  the  instance  of 
the  defendants  the  court  found  "that  there  was  duly  presented  to 
the  defendant  Merrill,  as  such  supervisor  (after  the  failure  of  E. 
0.  Stark  ft  Co.X  orders  in  due  form  as  required  law,  drawn  by 
trustees  of  school  districts  of  said  town  of  Stockhridge  in  favor  of 
qualified  teachtts,  upon  said  Merrill  «s  snp^isor,  to  the  amoont 
of  f 200,  and  payment  of  the  same  was  duly  demanded  of  the  defend- 
ant Merrill,  and  he  declined  and  refused  to  pay  the  same,  upon  the 
ground  that  he  had  no  money  api^icable  to  their  payment"  It 
was  also  found,  at  the  instance  of  the  d^eodants,  *'that  the  defend- 
ant Merrill  acted  in  good  faith  in  making  such  deposits  of  said 
moneys."  It  was  also  found  that  ''Stark  ft  Ca  ware,  and  for  a  long 
time  had  been,  ia  the  habit  of  receiving  special  deposits  of  funds, 
moneys,  aad  valuable  papers  for  safe-keeping."  Defendants  took 
exceptions  to  the  findings  of  ftuit  and  conclmwuis  of  law  made^ 


Sup.  Ct.] 


TILUNGIIA8T  V.  HERBILL. 


and  to  several  refusals  to  find  in  accordance  with  the  requests 
made  by  the  defendants.  Considering  the  evidence  in  connection 
with  the  allegations  of  the  pleadings  upon  the  subject  of  the  moneys, 
we  are  of  the  opinion  that  the  trial  court  was  warranted  in  finding 
that  there  was  a  breach  of  the  bond  of  the  defendants  before  the 
commencement  of  this  action,  and  that  the  defendants  had  failed 
to  comply  with  the  terms  of  the  bond  executed  by  them.  Buper- 
-risora  y.  Van  Oampen,  3  Wend.  40;  Sopervisors  t.  Bristcd,  99  K. 
T.  317,  1  K.  E.  878;  State  v.  Nevln,  19  Nev.  162,  7  Pac.  650.  In 
accordance  with  section  31  of  the  school  law,  requiring  the  bond 
to  be  "conditioned  for  the  faithful  disbursement,  safe  keeping  and 
accounting  for  such  moneys,  and  of  all  other  school  moneys  that 
may  come  into  his  hands  for  any  other  purpose,"  it  became  the  duty 
of  the  supervisor  to  honor  the  orders  that  were  drawn  upon  him 
by  the  trustees,  which  duty  he  failed  to  perform  in  declining  to 
accept  and  pay  the  orders  drawn  In  pursuance  of  the  prorinons  of 
the  statute. 

This  brings  us  to  the  consideration  of  the  principal  question  In- 
volved in  this  case,  which  arises  in  c(mnection  with  the  fact  allied 
and  proved  and  found,  to  wit,  that  after  the  execution  of  the  bond, 
and  after  receiving  the  public  moneys,  instead  of  keeping  the  same 
dn  hand  in  the  actuaj,  personal  possession  of  the  supervisor,  in- 
stead of  keeping  them  in  specie,  and  instead  of  making  a  special 
deposit  in  incorporated  banks  or  in  the  banking  house  of  Stark  & 
Co.,  he  made  a  general  deposit  of  the  moneys  in  the  hands  of  Stark 

6  Co.,  Individual  bahkers,  who  were  believed  by  him,  at  the  time 
of  the  deposit,  to  be  solvent  (but  wh(^  in  fact,  were  insolvent),  and 
that  subsequent  to  such  deposit  Stark  A  Co.  failed,  made  an  assign- 
ment, and  became  unable  to  return  the  deposit  of  moneys  so  made 
by  the  supervisor  to  him,  or  to  furnish  him  with  means  wherewith 
to  honor  tiie  orders  drawn  upon  him.  Appellants  rely  upon  Snper- 
visors  y.  Dorr,  25  Wend.  440,  affirmed  7  Hill,  683.  In  that  case 
Dorr  was  county  treasurer,  and  had  given  a  bond  for  the  fsithtul 
execution  of  the  duties  of  the  offlce,  and  to  pay,  accordii^  to  law, 
all  mon^  that  should  come  into  his  bands  as  such  treasurer;  and 
the  defense  interposed  to  an  action  upon  the  bond  was  that  the 
'identical  moneys  received  by  Mm  as  county  treasurer  at  his  office 
in  the  cily  of  Albany,  and  before  he  was  requested  to  pay  out  the 
same,  •  •  •  were  feloniously  stolen  from  his  office,  without  any 
negligence,  want  of  due  care,  or  other  blame  or  fault  whatever  on 
his  part;"  and  upon  a  demurrer  to  the  plea  it  was  insisted  that  the 
treasurer  did  not,  upon  the  receipt  of  the  money,  become  an  absolute 
debtor  to  the  county  for  the  amount  received,  but  that  he  held  it 
as  the  agent  of  the  county,  and,  in  the  respect  mentioned,  the  case 
differs  from  the  one  before  us.  And  in  a  note  to  the  case  fonnd  In 

7  HIU  it  is  said:  "The  law  seems  to  have  been  once  settled, — and 
properly,  it  is  believed, — directly  the  other  way,  by  the  case  of 
Muzzy  V.  Shattuck,  1  Denio,  233,  decided  by  the  supreme  court  in 
May,  1845."  In  Muszy  v.  Shattuck,  supra,  the  action  was  upon  a 
oollector^B  bond  of  the  town  of  Hamilton,  conditioned  to  faithfully 
execute  the  duties  ct  his  office  of  collector;  and  In  answer  to  an 
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action  upon  it  It  was  alleged  that  after  he  had  "collected  the  said 
moneys  upon  the  said  warrant  issued  by  the  said  board  of  saper- 
Tisors,  etc,  and  before  the  return  day  of  the  said  warrant  at  the 
dwelling  house  of  ^e  said  defendant  in  the  town  of  Hamilton  afore- 
said, the  said  moneys  in  the  said  declaration  mentioned  as  the 
amount  to  be  paid  over  to  the  said  treasurer  of  the  county  of 
Madison  were  feloniously  stolen,  taken,  and  carried  away  from  the 
said  dwelling  of  the  said  defendant  by  some  person  or  persons  un- 
known to  the  said  defendant,  who  burglariously  broke  into  the  said 
dwelling  house  of  the  said  defendant  in  the  nighttime  for  that  pur- 
pose; and  that  the  said  moneys  were  so  stolen,  taken,  and  carried 
away  feloniously,  as  aforesaid,  without  any  fault,  want  of  care,  or 
omission  of  duty  on  the  part  of  the  said  defendant;"  and  upon  a 
demurrer  to  the  plea  It  was  held  that  "it  is  no  defense  that  the 
collector  had  collected  the  money,  and  that  the  same  had  been 
stolen  from  his  dwelling  house,  without  any  fault,  want  of  care,  or 
omission  of  duty  on  his  part"  The  decision  was  affirmed  by  the 
court  for  the  correction  of  errors.  And  in  the  course  of  the  opinion 
delivered  by  Jewett,     in  the  supreme  court,  he  says: 

*^ottdng  abort  of  a  credit  or  payment.  In  my  JnOgment,  unomitB  to  tin 
performaDce  of  the  condition  of  the  bond.  *  *  *  Tbs  statate  Imposes  a 
definite  liability  on  the  collector  and  his  snretles  for  the  omission  to  collect 
and  pay;  and,  wheth»  that  omission  Is  the  result  of  malfeasance  or  neg- 
lect, miaroldable  accld^t,  or  felony  committed  hy  another,  I  do  not  think  It 
fnmUhM  any  defense  to  the  action." 

Besides  the  note  fonnd  In  7  Hill,  to  the  effect  that  the  case  of 
Supervisors  t.  Dorr  was  overruled  by  Muzzy  t.  Shattnck,  it  appears 
in  the  opinion  of  Strong,  J.,  in  Boyden  v.  TJ.  S.,  13  Wall.  23,  that 
upon  an  inspection  of  the  two  cases  be  was  of  the  opinion  that 
Supervisors  r.  Dorr  "is  no  longer  anthorily,  even  In  the  state  of  New 
York,"  and  he  adds: 

"Mu:^  T.  Shatttu^,  aabeeqnenUy  decided,  and  affirmed  imanlmoiisly.  In 
the  court  of  appeals,  la  vXteriy  Irreconcilable  with  1^  and  It  has  settled  ttie 
law  otherwise  In  that  state." 

However,  in  People  v.  Faulkner,  107  N.  Y.  487, 14  N.  E.  415,  after 
referring  to  the  decisions  in  the  federal  courts  and  to  the  decisions 
in  our  state  courts,  it  was  said: 

"In  view  of  the  decisions  of  the  federal  and  state  courts  above  cited,  and 
the  fact  that  that  decision  has  been  much  questioned,  and  has  by  some  been 
supposed  to  hare  been  orerruled  by  the  decision  In  Muzzy  v.  Shattuck,  It 
should  probably  not  be  regarded  as  binding  authority  in  this  state,  and  the 
question  therein  decided  may  yet  be  regarded  as  an  open  one.  When  a  case 
arises  against  an  officer  for  not  paying  ot^  and  accounting  for  public  moneys 
Intrusted  to  him  In  his  official  capacity,  it  will  be  necessary  to  detwmlne 
whether  bis  liability,  In  the  absence  of  statutes  specially  defining  It,  shall  be 
governed  by  the  common  law,  or  whether  the  broad  and  more  rigid  rtile  of 
responsibility  laid  down  In  the  cases  above  referred  to  shall  be  enforced  in 
this  state.  It  Is  not  necessary  to  docide  that  question  in  this  case,  b  cm  e 
the  mou^  here  received  by  the  surrogate  was  not  public  money,  but  the 
money  of  a  private  estate  or  of  prlnte  Individuals." 

Considering  the  force  of  the  statnte  to  which  reference  has  been 
made,  and  the  long  line  of  authorities  bearing  on  the  pivotal  ques- 
tion Involved  here,  we  may  properly  sustain  the  decision  of  tlie  trial 
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court  overruling  the  defense.  Muzzy  r.  Bhattack,  1  Denio,  233;  U. 
S.  v.  Prescott,  3  How.  578;  Boyden  t.  U.  13  WalL  21;  Board  v. 
JeweU,  44  Minn.  427,  46  K.  W.  914;  Taylor  Tp.  t.  Morton,  37  Iowa, 
{>50;  Thompson  v.  Trastees,  30  BL  99;  Halbert  State,  22  Ind.  125; 
Gonunissioners  v.  Jones,  18  Minn.  199  (Gil.  182);  Commissioners  v. 
Lineberger,  3  Mont.  231;  Morbeck  v.  State,  28  Ind.  86;  Rock  t. 
Stinger,  36  Ind.  346;  Union  Tp.  v.  Smith,  39  Iowa,  9;  Hancock  v. 
Hazzard,  12  Cush.  112;  Redwood  Co.  v.  Ttower,  28  Minn.  45,  8  N.  W. 
907;  State  v.  Nevin,  19  Nev.  162,  7  Pae.  650;  State  v.  Harper,  6 
Ohio  St  607;  Inhabitants  of  2few  Providence  t.  McEachson,  33  K. 
J.  Law,  339;  State  t.  Qarke,  73  17.  a  265;  Com.  t.  Gomly,  3  Pa.  St 
372. 

It  Is  quite  obvious  that  the  point  decided  In  People  v.  Faulkner, 

supra,  is  not  controlling  in  this  case,  and  in  pointing  out  the  distinc- 
tiou  between  an  officer  holding  public  moneys  in  virtue  of  public 
attitutes  and  an  officer  who  held  moneys,  like  a  surrogate,  for  the 
benefit  of  individuals,  the  court  said  of  the  latter,  to  wit,  the  sur- 
r<^te: 

"He  la  merely  the  trustee  or  agent  of  the  private  parties  interested  In  the 
money,  and  no  greats  or  hl^er  responsibility  should  be  Imposed  vjfon  blm 
than  would  be  imposed  upon  any  agent  or  trustee." 

Inasmuch  as  the  trial  court  found  the  questions  of  fact  relating 
to  the  alleged  negligence  of  the  defendants  and  their  good  faith 
favorable  to  them  to  quite  as  great  an  extent  as  a  jury  would  have 
been  warranted  in  finding  upon  the  evidence  produced,  we  tliink 
the  appellants  cannot  complain  as  to  the  mode  of  trial  adopted  at 
the  circuit  The  foregoing  views  lead  to  an  affirmance  of  the 
judgment  Judgment  affirmed,  with  costs. 

MERWIN,  J.,  concurs. 

MARTIN,  J.  (dissenting).  It  seems  to  me  that  the  weight  of  au- 
thority is  to  the  effect  that,  in  the  absence  of  any  statote  enlarging 

it;  the  responsibility  of  a  public  officer  is  measured  by  the  common- 
law  liability  of  a  bailee  for  hire,  other  than  common  carriers  and 
innkeepers,  and  that,  while  such  an  officer  is  bound  to  act  in  good 
faith  and  exercise  reasonable  diligence  in  the  discharge  of  his 
duties,  he  is  not  responsible  for  the  loss  of  money  coming  into  his 
hands,  wliich  occurred  without  fault  on  his  part  Supervisors  v. 
Dorr,  25  Wend.  440;  People  v.  Faulkner,  107  N.  Y.  477,  14  N.  E. 
415;  U.  S.  V.  Thomas,  15  WalL  337;  Peck  v.  James,  3  Head,  76; 
Cumberland  Co.  T.  Pennell,  69  Me.  357.  I  do  not  regard  the  cases 
of  Muzzy  T.  Shattuck,  1  Denio,  233;  Looney  v.  Hughes,  26  N.  Y. 
514;  Fake  v.  Whipple,  39  N.  Y.  394;  and  Bradley  v.  Ward,  58 
N.  Y,  401, — ^as  in  conflict  with  the  doctrine  of  the  foregoing  au- 
thorities. The  latter  cases  were  all  actions  upon  a  collector's  bond, 
and  it  was  held  that,  under  and  by  virtue  of  the  express  provisions 
of  the  statute  relating  to  the  collection  of  taxes,  a  collector,  upon 
receipt  of  his  warrant,  became  a  debtor  to  the  county  in  the  sum 
which  he  is  authorized  to  collect,  and  that  such  indebtedness  could 
be  dischai^^  only  by  producing  to  the  treasurer  a  duplicate  re- 
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ceipt  of  the  officer  to  whom  the  collector  was  directed  to  the 
mo^^eys  collected,  or  hy  making  his  affidavit  that  certain  taxes 
remain  unpaid,  and  that,  upon  diligent  inquiry,  he  has  been  unable 
to  discover  any  proper^  belonging  to  the  person  charged  with 
such  taxes,  Vi'hereof  he  could  levy  the  same.  It  is  quite  manifest, 
I  think,  that  the  cases  first  cited  are  not  overruled  by,  or  in 
conflict  vFith,  the  latter  ones,  and  that  the  question  involved  in  this 
case  is  not  affected  by  the  doctrine  of  those  decisions.  While  it  has 
been  said  that  the  case  of  Supervisors  t.  Dorr  was  overruled  by 
the  decision  in  Muzzy  t.  Shattuck,  it  does  not  seem  to  me  that  that 
statement  is  correct.  There  was  no  mention  of  the  former  cajae 
in  the  opinion  in  the  latter,  and  one,  at  least,  of  the  judges  who 
joined  In  the  dedsion  of  the  latter  case,  concurred  in  the  opinion  of 
the  prior  one.  I  can  see  no  reason  why  the  case  of  SuperTiaors 
T.  Dorr  should  not  be  regarded  as  an  auttiority  up<Hi  this  question. 
It  is  true  that  it  was  said  in  People  v.  Faulkner  that  as  the  de- 
cision in  the  Dorr  Case  had  been  much  questioned,  and  been  sup- 
posed by  some  to  have  been  overruled  in  the  Muzzy  Case,  it  should 
probably  not  be  regarded  as  binding  authority  in  this  state,  and  that 
the  question  therein  decided  may  yet  be  regarded  as  an  open  one. 
The  logic  of  that  suggestion  hs  not  quite  apparent,  as  it  liad 
already  been  distinctly  stated  that  there  was  no  conflict  between 
the  two  decisions;  that  the  Muzzy  Case  did  not  expreealj  or  by  im- 
plication OTerrule  the  decision  in  the  Dorr  Case,  and  that  the  sup- 
position that  it  had  been  so  overruled  was  erroneoua  Under  such 
circumstances,  I  cannot  perceive  any  reason  for  rejecting  the  Dorr 
Case  as  an  authority,  nor  why  it  should  not  be  ^ren  the  weight 
to  which  any  decision  of  that  court  is  entitled.  I  am  of  the  opin- 
ion that  the  decision  in  the  Dorr  Case,  if  not  controlling  or  binding, 
should  be  regarded  as  some  authority  upon  this  question,  and, 
when  oonstdeied  in  connection  with  the  other  cases  cited,  should 
be  regarded  as  persuasive  authority  upon  the  question  of  the  lia- 
bility of  a  public  officer  for  loss  of  money  which  comes  into  his 
official  custody,  and  is  lost  vrithout  any  fault  upon  his  part  I 
think  that,  independent  of  any  provision  In  the  bond  which  enlai^es 
or  increases  the  liability  of  the  ofllcer,  a  public  officer  la  not  responri- 
ble  for  the  loss  of  mon^  which  Gomea  into  his  official  custody, 
occurriug  without  fault  on  his  part 

This  leads  to  the  consideration  of  the  question  whether  the 
proTisions  of  the  bond  In  suit  tn  any  way  increased  or  enlarged 
the  defendant's  liability.  The  condition  of  -Qie  bond  was  lliat 
the  defendant  should  "safely  keep,  faithfully  disburse,  and  justly 
account  for  all  the  school  moneys  which  have  or  shall  come  into 
his  liands,  apportioned  and  paid  from  the  state  treasury,  and  all 
other  school  moneys  that  have  or  may  come  into  his  hands  from  any 
oth^  source.**  Q^iis  bond  does  not,  I  think,  in  any  essential  pai^ 
ticular  diifer  from  that  of  a  county  treasurer  or  of  a  surrogate; 
and,  with  regard  to  the  latter,  the  court  of  appeals,  in  People  t. 
Faulkner,  107  N.  Y.  489,  U  N.  E.  415,  said: 

"O^ere  1b  nothing  In  the  phraseology  of  the  bond  giren  bj  the  sorrogatt 
which  enlarges  his  statutory  liability.   It  Is  a  bond  simply  for  the  faithful 
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performance  of  Us  datlea,  and  the  fiafhfnl  application  and  paymoit  of  all 
moneys  that  may  come  into  his  hands.  It  Imposed  npoo  the  surrogate  no 
broader  resptmslblUty  or  liability  than  the  statute.  It  was  simply  designed 
to  enforce  and  secure  the  faithful  discharge  of  his  -duties,  and  any  defense 
which  he  would  have  had  when  called  to  account  for  the  money  which  came 
to  bis  hands  la  available  to  bla  mretlei  when  sued  npon  the  bond." 

Within  the  principle  of  that  case,  and  the  case  of  Snperviaon 
T.  Dorr,  I  think  it  should  be  held  that  there  was  nothing  in  thia 
bond  which  in  any  way  increased  or  enlai^ed  the  liability  or  re- 
sponsibility of  the  defendants,  and  that  as  the  trial  conrt  has  found 
that  the  defendant  Merrill  acted  in  good  faith,  and  that  the  moneys 
were  lost  without  any  fault  or  negligence  on  his  part,  the  plaintiff 
was  not  entitled  to  recover.  Thus  I  am  led  to  dissent  from  the 
opinion  in  thia  ease  of  my  Brother  HABDIN. 


(Supreme  Court,  General  Term,  Third  Department   May  8,  iS&i.) 

ITBOLieSirOB— DAHaBRODS  FitnaSSS— TURKTABLBS. 

When  B  railroad  company  maintains  a  turntable  at  a  place  accessible  to 
children,  and  dora  not  lock  or  fasten  It  In  any  manner,  tbe  company 
Is  liable  for  Injuries  to  children  who  are  attracted  to  ttie  premises  to  pUv 
■with  the  tnmtflble. 

Appeal  from  circuit  court,  Benss^er  county. 

Action  by  James  Walsh,  an  infant,  by  Sarah  Walsh,  his  guardian 
ad  litem,  against  the  Fitehburg  Baikoad  Company,  for  personal  in- 
juries. From  a  judgment  entered  on  a  verdict  in  favor  of  jdaintlfl^ 
defendant  appeals.  Affirmed. 

Argued  before  MATBAH,  P.  J.,  and  PUTNAM  and  HEBBIGE;  JJ. 

T.  F.  Hamilton,  for  appellant. 

Townsend,  Boche  &  Kason  (Henry  T.  Kason,  of  connsel),  for  re- 
spondent 

MAYHAM,  P.  J.  The  plaintUT,  James  Walsh,  aged  about  five 
years,  went  upon  the  premises  of  tiie  defendant,  in  company  with 
other  children,  and,  while  playing  upon  a  railroad  turntable  of  the 
defendant,  was  injured.  The  turntable  was  located  on  the  line  of 
the  defendant's  railroad.  This  turntable  was  located  in  an  open 
space  in  the  city  of  Troy,  and  pedestrians  were  in  the  habit,  without 
any  special  consent  or  objection  of  the  defendant,  of  passing  over 
this  space  near  the  turntable,  in  going  from  one  point  or  street  in 
the  city  to  another.  It  is  also  in  proof  that  children  were  in  the 
habit  of  playing  upon  the  turntable,  some  riding  upon  the  same, 
vrhile  others  rev(dved  or  turned  the  same  getting  Into  the  pit  in 
which  it  was  located,  and  pushing  it  around.  The  table  was  of 
the  ordinary  construction,  and  of  the  same  kind  in  use  by  the  de* 
fendant  at  various  other  points  on  the  line  of  the  defendant's  rail- 
road. It  revolved  easily  upon  a  pivot  in  the  centre,  upon  which  it 
rested,  and  at  the  time  of  the  injury  was  being  pushed  aroand  by 
a  lad  16  or  16  years  old.  It  was  not  kept  locked  or  bolted  when 
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Qot  in  use  by  the  defendants.  The  evidence  showed  that  the  plain- 
tiff, who  resided  with  liis  mother,  about  300  feet  from  the  turntable^ 
had  been  forbidden  going  ont(^  or  playing  on,  the  same^  and  at 
the  time  of  the  injury  had  daded  his  mother's  vigilance,  and  gone 
upon  the  table,  without  her  laiowledge  or  consent.  This  case  has 
once  before  been  before  this  court,  on  an  appeal  from  a  judgment 
of  nonsuit,  and  was  sent  back  for  a  new  trial  on  the  ground  that 
the  question  of  the  negligence  of  the  mother,  in  permitting  this 
child  to  escape  upon  this  turntable,  and  also  the  question  of  the 
negligence  of  the  defendant,  in  allowing  this  table,  without  being 
bolted  or  locked,  to  be  open,  and  accessible  to  children  who  de- 
sired to  play  upon  the  same,  were  both  questions  of  fact  for  the 
jury.  Walsh  v.  Railroad  Co.,  67  Hnn,  604,  22  N.  Y.  Supp.  441. 
This  court  then  held,  upon  the  authority  of  Kunz  v.  City  of  Troy  (S. 
Y.  App.)  10  N.  E.  442,  that  it  was  not  negligence  per  se  to  allow 
children  non  sui  juris  to  play  in  the  public  street,  and  whether  or 
not  it  was  negligence  depended  upon  circumstances,  which  must 
be  submitted  to  the  jury.  But  it  is  claimed  by  the  learned  counsel 
for  the  appellant  there  is  a  distinction  between  a  public  street, 
where  all  may  lawfully  be,  and  private  property,  whidh  is  lawfully 
open  to  the  entiy  of  the  owner  and  his  servants  only,  and  that,  so 
long  as  the  turntable  was  properly  constructed  for  the  use  of  the 
defendant  on  its  own  premises,  the  defendant  owed  no  duty  to  tlie 
plaintiff,  who,  at  most,  was  there  only  under  an  implied  license, 
growing  out  of  the  frequenting  of  this  place  by  children  for  play 
without  objection.  In  support  of  this  doctrine,  he  cites  Larmore 
V.  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752;  Splittorf  v.  State,  108  N.  Y. 
205,  15  N.  E.  322;  Cusick's  Case  (N.  Y.  App.)  21  N.  E.  673;  Murphv 
V.  City  of  Brooklyn,  118  N.  Y.  575,  23  N.  E.  887.  All  of  these  cases 
proceed  upon  Hie  theory  that  a  defendant,  who  has  lawfully  placed 
upon  his  own  premises  something  by  which  another  is  injured 
while  trespassing  thereon,  is  not  liable  therefor,  on  the  ground  that 
he  owes  no  duty  to  such  trespasser, — a  doctrine  well  established 
by  authority,  and  which,  in  the  abstract,  cannot  be  questioned. 
But  the  evidence  in  this  case  seems  to  disclose  an  element  not  found 
in  any  of  the  cases  cited.  That  element  was  the  allnrem^t  and 
attraction  furnished  by  this  revolving  table  to  the  playful  instincts 
of  children,  against  which  the  defendant  seems  not  to  have  furnished 
any  protection,  and,  by  indulging  children  in  the  use  of  which,  the 
defendant  seems  to  have  extended  to  them  an  implied  license, 
without  the  revocation  of  which  it  could  not  have  tr^ted  their 
entry  as  trespass.  This  element  the  learned  trial  judge  submitted 
to  the  jury,  to  say  whether  the  defendant,  under  all  the  circum- 
stances, had  invited,  allured,  or  enticed  the  plaintiff  upon  the  prem- 
ises, to  play  with  the  turntable,  and,  if  it  had,  whether  such  turn- 
table was  left  in  such  a  condition  as  to  chaise  it  with  any  resulting 
injury.  This  ruling  follows  the  determination  of  this  court  when 
the  case  was  here  on  a  former  appeal.  67  Hun,  604,  22  N.  Y.  Supp. 
441.  It  is  also  in  harmony  with  the  decision  the  United  States 
supreme  court  In  Bailroad  Oo.  y.  Stout,  17  Wall.  667.  In  that  case, 
Henry  Stout,  a  boy  six  years  old,  withont  the  knowledge  of  his 
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parent,  went,  in  company  witli  two  other  boys  (one  nine,  and  the 
other  ten,  years  old),  to  the  defendant's  railroad  depot,  and  from 
there,  at  the  suggestion  of  one  of  their  number,  to  the  defendcuit's 
railroad  turntable,  to  play.  The  turntable  was  a  heavy  structure, 
composed  of  wood  and  iron,  but  so  balanced  as  to  turn  easily  upon 
its  center  pivot  or  axle.  It  was  not  locked  or  bolted,  nor  was  it 
watched  or  guarded  by  any  employe  of  the  company.  WhUe  the 
other  two  boys  were  turning  or  revolving  the  table,  the  plaintiff 
attempted  to  dimb  upon  it,  when  one  of  his  feet  was  caught  be- 
tween the  end  of  the  rail  on  the  turntable  and  the  end  of  the  rail 
on  the  stationary  track,  and  was  crushed.  For  this  injury  the 
plaintiff  sued  the  railway  company,  and  recovered  a  judgment  Two 
cases  could  scarce^  be  more  near^  alike  than  that  case  and  the 
one  at  bar.  In  dellTcrlng  the  opinion  of  the  supreme  court  of  the 
United  States  on  appeal  to  that  tribunal,  Justice  Hunt  uses  this 
language: 

"That  the  turntable  was  a  dangerous  machine,  which  would  be  likely  to 
cause  iijury  to  children  who  resorted  to  It,  ml^M  fairly  be  Inferred  from  the 
Injury  which  iictually  occurred  to  the  plaintiff.  There  was  the  same  liability 
to  Injury  to  him,  and  no  greater,  than  existed  with  reference  to  all  children. 
Whea  the  Jury  teamed  from  the  evidence  that  he  had  suffered  serioas  Injury  by 
his  foot  being  caught  between  tiie  fixed  rail  of  the  roadbed  and  tiie  turning  rail 
on  the  table,  they  were  Justified  in  believing  tliat  there  was  a  probability  of 
ttie  occurrence  of  such  accidents.  So,  In  looking  at  the  remoteness  of  the 
machine  from  Inhabited  dwellings,  when  it  was  proved  to  the  jury  that  sev- 
eral boys  from  the  hamlet  were  at  play  there  on  this  occasion,  and  that 
they  bad  been  at  play  upon  the  turntable  on  other  occasions,  and  within  the 
observation  and  to  the  knowledge  of  the  employes  of  the  defendant,  the  Jury 
was  Justified  In  believing  that  children  wonld  probably  resort  to  It,  and  that 
the  defendant  should  have  anticipated 'that  such  would  be  the  case.  As 
It  was  the  fact  on  this  oocadon,  so  It  was  to  be  expected  that  the  amuse- 
ment of  the  boys  would  have  been  found  In  turning  this  table  while  they 
were  on  It.  or  about  it.  This  could  certainly  have  been  prevented  by  locking 
the  turntable  when  not  In  use  by  the  company.  It  was  not  shown  that  this 
would  cause  any  considerable  expense  or  tncouTenlCTce  to  the  defendant. 
•  •  ♦  The  Jury  may  well  have  believed  that  If  the  defendant  had  incurred 
the  trifling  expense  of  replacing  the  latch,  and  bad  taken  the  slight  troulilu 
of  putting  It  In  its  place,  these  very  email  boys  would  not  have  taken  the 
pains  to  lift  it  out,  and  iboB  the  whole  dlfllculty  would  have  been  avoided. 
Thus  reasoning,  the  jury  would  have  reached  the  concluBlon  that  the  defend- 
ant bad  omitted  the  care  and  attention  h  ought  to  have  given,  that  It  was 
negligent,  and  that  its  negligence  caused  the  injury  to  plaintiff." 

In  Mullaney  v.  Spence,  15  Abb.  Pr.  (N.  S.)  319,  it  was  held  that 
the  defendant,  who  operated  a  coal  elevator  upon  his  own  land 
by  machinery  calculated  to  attract  the  curiosity  of  children,  was 
liable  for  injuiy  to  a  child  non  aoi  juris,  who  was  attracted  into 
and  upon  the  defendant's  premises,  which  were  not  guarded  or 
protected,  and  was  injured,  although  the  child  was  t^hnically  a 
trespasser  upon  the  defendant's  land;  and,  although  this  was  the 
determination  of  the  general  term  of  the  city  court  of  Brooklyn, 
it  seems  to  have  been  well  considered,  and  the  learned  judge  cites 
I^ch  V.  Nurdin,  41  E.  O.  L.  423;  Vale  v.  Bliss,  50  Barb.  358; 
Birge  v.  Gardner,  19  Conn.  506;  Whirley  v.  Whiteman,  1  Head, 
010;  Mangam  v.  Railroad  Co^  S8  N.  Y.  466;  Cosgrove  t.  Ogden, 
49  K.  Y.  255.    While  the  question  cannot  be  regarded  as  entirely 
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free  from  doobt,  tlie  weight  of  authority  seems  to  he  that  If  a  de- 
fendant erect  and  maintain  upon  his  own  land,  for  his  own  use, 
a  stmctare  capable  of  inflicting  injury  to  persons,  and,  bj  its  ap- 
pearance and  operation,  calculated  to  attract  or  allnre  children 
non  Bui  jnris,  and  to  endanger  their  lives  or  limbs,  and  leaves  the 
same  ungnarded,  and  injnry  results  therefrom  to  such  children, 
without  the  fault  or  negligence  of  their  parents  or  guardians,  it 
is  negligence  on  the  part  of  the  defendant,  for  which  a  recovery 
may  be  had;  that  under  snch  circomstances  the  party  erecting 
and  maintaining  mch.  dangerons  stroctare  owes  a  duty  to  society 
to  so  guard  the  same  that  young  childr^  shall  not  be  lared  thereto, 
to  their  destruction. 

If  we  are  right  in  this,  the  oidy  remaining  question  is  as  to  the 
amount  of  damages  in  this  case. 

While  the  damages  in  this  case  are  larger  than  we,  sitting  as 
jurors,  might  have  awarded,  we  must  recognize  the  fact  that  ordi- 
narily it  is  the  province  of  jurors,  under  proper  instractions,  to 
regnlate  the  amount  of  damages  to  be  awarded  in  a  given  case, 
and  that  the  conrt  should  not  usurp  that  prerogative  of  the  jury 
unless  the  damages  are  so  disproportionate  to  the  amount  of  in- 
jury suffered  as  to  evince  bias,  prejudice,  or  passion  on  the  part 
of  the  jury.  We  fail  to  see  in  the  amount  of  this  verdict  any  evi- 
dence of  the  presence  of  such  improper  emotions  on  the  part  of 
the  jury.  We  think  the  trial  judge  was  right  in  denying  a  motion 
to  set  aside  the  verdict  as  ezees8iv&  Judgment  and  ord«  denying 
a  motion  for  a  new  trial  affirmed,  with  costs. 

FTJTNAlf,  J.  The  decinon  of  the  conrt  in  Walsh  t.  Railroad  Co, 
67  Hun,  604,  22  N.  Y.  Supp.  441,  renders  an  affirmance  of  the  Judg- 
ment necessary,  and  I  therefore  concur, 

HKB&ICE;  J.,  concurs. 


MOHAWK  NAT.  BANK  OF  SOHBNECTABT  v.  SCHBNEOTADT  BANK. 
(Supreme  Oourt,  General  Term,  Third  Department   May  8,  1894.) 

COBPORATIOKB— ThANSPER  OF  StOCK — LlKN  PGR  DbBTB  OP  HOLDER. 

A  bank  was  Incorporated  nnder  Ijaws  1838,  c.  260,  which  proTldes  C»ec- 
tion  10)  that  its  ■  hares  of  stock  shall  be  transf^able  on  the  books  Id  such 
manner  as  maj  be  agreed  on  in  tlie  articles  of  association.  The  articles  of 
association  providing  for  the  transf^  of  shares  declared  that  they  shoold 
be  deemed  pledged  and  held  in  security  by  the  bank  for  the  payment  of  the 
owner's  debt  to  it  Had,  that  the  bank,  on  making  a  loan  to  a  sbaretaolder, 
acquired  a  vested  right  In  his  shares,  which  could  not  be  divested  by  a  sob- 
sequent  assignment  thereof  by  the  sbareholdtf. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  the  Mohawk  National  Bank  of  Schenectady  against  the 
Schenectady  Bank  to  compel  a  transfer  of  stock.    There  was  a  judg- 
ment in  favor  of  defendant,  and  plaintiff  appeals.  Affirmed. 


Argued  before  MAYHA&f,  P.  J.,  and  PUTNAM  and  HEBRICK. 
JJ. 
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AloxuEO  p.  strong,  for  appellant. 
8l  W.  Jackaon,  for  respondent 

MAYHAM,  P.  J.  This  action  was  prosecuted  to  compel  the  de- 
fendant to  transfer  upon  its  stock  books  37  shares  of  the  capital 
stock  of  the  defendant,  of  the  par  value  of  {50  per  share.  The 
stock  was  held  by  one  Paige,  and  stood  in  his  name  upon  the 
books  of  the  defendant,  and  was  represented  by  a  certificate  issued 
by  the  defendant  to  him  on  the  10th  day  of  July,  1S68.  The  plaintiff 
claims  title  to  the  certificate  and  stod^  represented  by  it  by  virtoe 
of  a  bill  of  sale  and  assignment  and  power  of  attorney  executed 
by  Paige,  dated  the  18th  of  September,  1876,  claimed  to  have  been 
givm  by  Paige  to  the  plaintiff  as  collateral  to  the  renewal  of 
an  original  loan  by  the  plaintiff  to  him  of  $5,500.  On  the  22d  of 
July,  1884,  the  plaintiff  caused  such  assignment  and  power  of  at- 
torney to  be  presented  at  the  bank  of  the  defendant,  and  a  de- 
mand made  upon  the  defendant  to  permit  a  transfer  of  such  stock 
upon  its  books  from  Paige  to  the  plaintiff,  which  was  refused  by 
the  defendant  On  the  9th  day  of  February,  1870,  Paige  became 
indebted  to  the  defendant  in  the  sum  of  f6,100  on  his  promissory 
note  for  that  sum,  which  was  discounted  by  the  defendant,  which 
remained  unpaid,  and  which,  with  renewals  and  interest,  amounted 
at  the  time  of  the  trial  to  the  sum  of  f7,013.97.  The  defendant  was 
incorporated  on  the  24th  day  of  December,  1861,  under  and  in  pursu- 
ance of  an  act  of  the  l^iislature  of  New  York  entitied  ^An  act 
to  authorize  the  business  of  banking,  passed  April  1^  1838,  and  the 
MTeral  acta  amendatory  thereof."  Section  16  of  that  act  pre- 
scribes the  manner  in  which  bluiking  associations  may  be  formed 
under  that  act  by  making,  filing,  and  recording  in  the  office  of 
the  secretary  of  state  articles  of  association  as  therein  prescribed. 
Section  19  provides  that  the  sliares  of  such  banking  association 
shall  be  transferrable  on  the  books  of  the  association  in  such  man- 
ner aa  may  be  agreed  upon  in  the  articles  of  association,  and  every 
person  becoming  a  stockholder  shall,  in  proportion  to  his  share, 
succeed  to  all  the  rights  and  liabilities  of  prior  stockholders.  The 
articles  of  association  formed  by  the  defendant  under  thjs  stat- 
ute contained,  among  other  things,  the  following  provisions. 

"Art.  0.  Tba  directors  shall  cauae  suitable  books  to  be  provided  and  kept 
tor  the  registry  and  transfer  of  the  shares  of  the  association,  and  every  trans- 
fer, to  be  valid,  shall  be  made  In  such  books,  and  be  signed  by  the  share- 
Iwlder  or  by  his  at  her  attorn^,  duly  authorized  In  writing;  and  every  trans- 
fer shall  be  made  and  taken  expressly  subject  to  all  the  conditions  and  stip- 
ulations contained  In  these  article.  Art  10.  The  shares  of  the  capital  stock 
of  this  association  shall  be  deemed  pledged  and  held  In  security  by  the  as- 
sociation for  the  payment  of  all  debts  and  liabilities  of  the  owners  thereof 
to  the  association;  and  no  transfer  of  any  stock  can  be  made  until  such 
-debts  and  liabilities  are  discharged,  without  a  resolution  oi:  the  board  of 
dlrecton  assenting  to  such  transfer." 

It  is  insisted  1^  the  learned  counsel  for  the  defendant  that  under 
the  above  provisions  of  the  defendant's  charter  it  had  a  lien  on  the 
stock  in  question  for  the  indebtedneas  of  the  assignor  to  it  at  the 
•tbne  of  the  asrigmnent,  and  that  anch  lien  is  and  was  valid  as 
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to  the  assignor,  or  any  aHsignee  to  whom  he  might  assume  to  trans- 
fer the  same.  Section  19  of  chapter  260  of  the  Laws  of  1838— that 
being  the  law  nnder  wMch  the  defendant  was  incorporated — pro- 
vides that: 

"The  shares  of  said  assodatliHi  shall  be  deemed  personal  property,  and  Shan 
be  transferable  on  the  books  of  the  assoclatton  In  such  manner  as  may  be 
agreed  on  In  the  articles  of  association;  and  evoy  person  becoming  a  share- 
holder b7  such  transfer,  ahall,  In  proportion  to  his  shares,  succeed  to  all 
the  rights  and  liabilities  of  prior  share-holders."  ^ 

Under  this  provision  it  is  quite  clear  that  the  power  was  con- 
ferred upon  the  association  to  regulate  the  manner  of  the  trans- 
fer of  stock  in  and  by  the  articles  of  association  which  became  its 
charter  on  being  filed  in  tiie  proper  of&ce,  and  that  charter,  with 
the  statute  under  whidL  it  was  autliorized  and  created,  became  the 
law  of  the  association,  both  as  between  the  association  and  its 
members  and  the  association  and  all  persons  dealing  with  its  mem- 
bers, in  all  matters  regulated  by  the  charter.  By  the  charter 
itself  the  stock  issued  by  the  association  became  impressed  with 
all  debts  due  to  the  bank  from  a  stockholder,  and  that  characteris- 
tio  passed  with  it,  and  bound  not  only  the  stock,  but  each  holder 
of  the  same.  In  Leggett  t.  Bank,  24  K  T.  288,  Wright,  J.,  in  dis- 
cussing the  effect  of  a  provision  rimilar  to  the  one  under  consid^ 
ation,  uses  this  language: 

"The  Uen  nnquestiionablr  attadies  In  respect  to  the  thareholdev'  debts  nihm 
the  bank  Is  asked  to  transfer  the  legal  title." 

.  In  the  same  case,  Allen,  J.,  who  dissents  from  his  associates  on 
some  of  the  questions,  but  agrees  with  th^  as  to  the  effect  of  the 
charter  in  creating  a  lien  in  favor  of  the  bank  for  debts  of  the 
stockholders,  uses  this  language: 

"As  an  asreemott  In  eOiect  maUng  the  debt  of  the  shartiMdd<v  a  Uen  nptm 
Us  stock.  It  Is  not  prohibited  hy  any  law,  and  Is  inconsistent  ntittiar  with 
any  atatnte  nor  with  public  policy.  A  pledge  of  the-  stock  In  secnrltr  for 
the  payment  of  a  debt  actiially  contracted  would  clearly  be  valid;  and  an 
agreement  pledging  It,  giren  In  advance  of  the  debt,  can  be  nererthdess 
valid.  Similar  provisions  In  special  charters  granted  by  the  legislature  are 
not  nnusoal,  which  Is  high  evidence  that  public  policy  sanctions  them,  and 
courts  have  sustained  and  enforced  such  provisions.  Bank  v.  Laird,  2  Wheat. 
390;  Bank  ▼.  Smalley,  2  Oow.  770.  Each  association  organised  under  the 
general  bailing  law  may  Incorporate  such  spedal  powers  In  Its  artides  of 
association,  not  Inconsistent  with  tlie  laws  of  the  state,  as  the  associates  shall 
think  expedient;  and  these  special  proTlstons  will  have  the  force  of  law  -with 
the  associates.'* 

The  articles  of  association,  the  voluntary  agreement  of  the  as- 
sociates in  regulating  the  terms  of  their  association,  and  their  right 
as  members  thereof  take  the  place  of  a  special  cliarter,  and  per- 
form Its  office.  It  seems  to  follow  tJiat  tibe  power  ixt  this  asso- 
ciation to  incorporate  this  provision  in  its  charter  is  one  that  has 
the  sanction  of  authority,  and  that  it  violates  no  princijde  of  sound 
public  policy.  It  is  the  exercise  of  a  power  in  the  issuance  and  con- 
trol of  its  stock,  and  of  its  stockholders  while  debtors  of  the  bank, 
cleariy  conferred  upon  it  by  the  statute  under  which  the  corpora- 
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tlon  was  formed,  which,  is  the  organic  law  of  its  existence.  It 
would  seem  to  follow  that,  on  the  creation  of  the  debt  by  Paige 
to  defendant  on  the  9th  of  Febniaiy,  1870,  the  lien  of  the  defend- 
ant attached  to  this  stock,  and,  as  the  debt  has  not  been  paid,  tiie 
lien  has  not  been  divested.  As  was  said  by  Sutherland,  J.,  in 
Bankr.  Smallej,  supra: 

"This  iwoTlBlon  was  Intended  exclusively  for  the  benefit  and  protection 
of  the  bank.  The  lien  upon  the  stock  for  any  debt  dne  to  them  cannot  be 
afFected  by  a  transfer  of  the  stock." 

Doubtless,  bad  this  indebtedness  of  Paige  been  less  in  value 
than  the  stock,  the  plaintiff,  as  asngnee,  could,  on  extinguishing 
the  lien,  compel  a  transfer;  but  that  is  not  tliis  case.  It  does 
not  seek  by  payment  to  extinguish  the  defendant's  lien,  but  rather  by 
the  assertion  of  its  claim  under  the  assignment  and  power  of  attor- 
ney, made  long  after  the  defendant's  lien  attached,  seeks  to  hold 
the  stock  by  what  it  asserts  as  superior  title.  This,  we  think,  it 
cannot  da  This  is  not  a  case  where  a  corporation  seeks  to  exer- 
cise powers  not  specifically  granted  to  it,  but  rather  a  power  which 
is  expressly  conferred  by  the  charter,  granted,  as  we  have  seen, 
under  and  in  accordance  with  the  powers  conferred  on  it  by  the 
statute,  which  is  the  organic  law  of  its  existence.  It  does  not, 
therefore,  come  under  the  condemnation  of  any  of  the  decisions 
cited  by  the  learned  counsel  for  the  plaintiff  under  his  second  point. 
Nor  can  the  lien  created  by  this  charter  be  denounced  as  a  secret 
lien,  such  as  the  law  will  not  uphold.  In  DriscoU  v.  Manufactur- 
ing Co.,  59  N.  Y.  96,  the  court  held  that  a  company  could  not  by 
a  by-law  render  the  stock  inalienable  by  a  stockholder,  wh^  the 
scrip  of  stock  had  nothing  upon  its  face  to  show  that  the  company 
retained  a  lien  on  it  by  its  by-laws  as  to  a  punduiser  who  bought 
without  notice  of  the  lien.  But  that  case  was  where  there  was 
a  restraint  created  by  a  by-law,  and  not  the  charter,  and  there 
was  no  express  or  implied  authority,  either  in  the  statute  or  the 
charter,  for  creating  such  lien;  and,  while  the  by-law  was  sufltt- 
eient  in  terms,  there  was  no  authority  in  the  statute  under  which 
the  defendant  in  that  case  was  incorporated,  to  pass  such  by-laws; 
and  tlie  court  say: 

"H«ic^  if  the  defendant  Is  to  maintain  this  by-law,  it  must  ptOnt  out  the 
aatharitjr  either  In  its  articles  of  aaaoclaticsi,  and  Show  that  th«y  are  ao^ 

thorlzed  by  law,  or  In  some  statate," 

This,  we  think,  the  defendant  did  in  the  case  at  bar,  under  the 
provisions  of  section  19,  c.  260,  Laws  1838,  under  and  in  pursuance 
of  which  the  provision  in  the  charter  of  the  defendant  was  clearfy 
authorized.  It  se^s  quite  apparent  that  there  is  a  well-recognized 
distinction  between  provisions  in  the  charter  or  articles  of  associa- 
tion in  restraint  of  alienation  of  stock  by  a  stockholder  and  the 
imposition  of  such  restraint  in  a  mere  by-law  of  the  corporation, 
and  this  distinction  accounts  for  the  mere  fact  that  in  some  eases 
t^e  courts  have  held  that  such  restraint  is  inoperative  as  against 
a  bona  fide  purdiaser  of  the  stock,  and  in  other  cases  such  condi- 
tion in  restraint  of  alienation  is  held  valid. 
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In  Bank  of  Attica  v.  Manufacture  re*  &  Traders*  Bank,  20  N.  T, 
501,  Denio,  J.,  in  pointing  out  that  diBtinction,  uses  this  language: 

"AjxA  the  difference  between  a  restraint  upon  alienatliiK  the  shares  in  this 
association,  contained  in  the  articles,  which  must  receire  the  assent  ot  all 
Uie  primary  shareholdera,  and  by  which  alt  persons  holding  derlvatlTe  Inter- 
ests must  he  bound,  and  a  like  restraint  Imposed  upon  the  agents  of  the 
association  In  the  form  of  by-laws,  which  may  or  may  not  come  to  the  knowl- 
edge of  the  shareholder,  and  which,  if  known,  may  be  diaappnnred  by  them. 
Is  very  marked." 

In  Driscoll  t.  Manufacturing  Co.,  supra,  Judge  Folger,  while 
denying  the  power  to  impose  such  restiuint  of  alienation  by  and 
onder  the  proTisiona  of  the  by-laws,  fully  recognizes  the  power 
to  do  BO  in  the  charter  or  artlcleB  of  association.    He  at^: 

"There  may  be  in  some  cases  an  agreement  of  the  original  stockholders 
among  themselves  1^  their  articles  of  association,  that  sudi  power  shall 
ist.   This  does  not  appear  in  this  case." 

There  is  nothing  in  the  character  of  this  stock  which  makes  it 
negotiable,  or  invests  the  transferer  with  rights  superior  to  that 
of  the  assignor.  Ordinarily,  the  purchaser  of  a  chose  in  action, 
not  negotiable,  Is  subject  to  all  the  equities  existing  against  it  in 
the  hands  of  the  assignor;  and,  if  we  are  right  in  holding  that  the 
defendant  has  a  valid  lien  on  this  stock  for  the  debt  of  P^e,  his 
assignment  to  the  plaintiff  cannot  divest  that  lien,  or  invest  the 
assignee  with  greater  rights  than  those  enjoyed  by  the  assignor. 
McCrMdy  v.  Bumsey,  6  Duer,  574.  The  defendant,  on  making 
the  loan  to  the  plaintifl's  assignor,  acquired  a  vested  right  in  this 
stock,  which  cannot  be  divested  by  Paige  by  assignment;  and 
the  assignee  of  the  stock  took  the  interest  of  tiie  assignor  subject 
to  that  right,  and  cannot  divest  tlie  defendant  except  upon  payment 
of  the  d^endant's  lien.  Kor  do  we  think  the  defendant  in  iMn 
case  is  estopped  frran  asserting  Its  ri^t  Ttda  case  Is  clearly 
distinguishable  from  Enoz  v.  American  Co.,  74  Hun,  483,  26  K.  T. 
Bupp.  482.    The  judgment  must  be  affirmed,  with  costa 

PUTNAM,  J.,  concurs. 

HEBBIOK,  J.  X  concur  upon  the  ground  that  the  plaintiff  is 
not  a  bona  fide  holder  for  value  of  the  stock  in  question.  The 
assignment  of  such  stock  was  made  to  the  plaintiff  to  secare  the 
payment  of  an  antecedent  debt  The  plaintiff  parted  with  noting 
of  value  upon  the  faith  or  credit  of  the  stock.  Upon  the  other 
questions  in  the  case  it  seems  to  me  that  the  prind^e  in  the  case 
of  Knox  T.  American  Co,  74  Hun,  483, 26  N.  T.  Snpp.  482,  i^pUea. 
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Whore  it  appeua  that  plalntilTi  Intestate  was  gtiOtj  of  contrlbatoiT 
neffUgenoe  In  attenwttiiK  to  cro«  detendant'i  track  in  front  of  tiie  car 
bj  which  be  was  iflUed,  arldence  aa  to  the  distance  within  which  the 
motorman  could  have  seen  talm  Is  ImmateriaL 

Appeal  from  circuit  court,  New  York  county. 

Action  'bj  Elise  Reich,  as  adminietrator  of  William  Beich,  de- 
ceased,  against  tlie  Union  Railway  Company  of  New  York  City  for 
the  death  ot  pl^tUTs  intestate.  The  eomidalnt  was  dlsndBsed,  and 
plaintiff  aj^prals.  Affirmed. 

Ai^ed  before  VAK  BBUNT,  P.  J.,  and  FOLLETT  and  PABEEB, 
JJ. 

Q.  W.  Smith,  for  appellant. 
W.  S.  Cogswell,  for  respondent 

VAN  BEUNT,  P.  J.  This  action  was  brought  to  recover  damages 
because  of  the  killing  by  one  of  the  defendant's  cars  of  the  plain- 
tifTs  intestate.  It  appeared  upon  the  trial  that  upon  the  evening 
in  question,  which  was  pleasant  but  dark,  the  deceased  waA  play- 
ing with  some  comrades  in  the  street  at  a  considerable  distance 
from  the  crossing.  There  was  a  crowd  <il  youngsters  chasing  the 
boy.  A  car  waa  going  north  at  about  seven  miles  an  hour,  making 
a  stop  at  the  crossing.  There  was  also  a  car  going  sontii.  Just 
as  the  tail  end  of  tibe  n(H^bound  car  was  passing  the  boy,  he 
left  the  east  sidewalk  to  go  across  Third  avenue  diagonally,  tend- 
ing towards  the  south,  and,  when  he  stepped  on  the  sou^bound 
track,  the  northbound  car  was  about  26  to  30  feet  away,  and  the 
southI)Ound  car  was  about  4  feet  from  him.  Before  the  boy  came 
upon  the  southbound  track,  the  motorman  shouted,  and  rang  Ulc  bell, 
the  other  boys  at  this  time  being  6  or  7  feet  away  from  him. 
One  of  the  witnesses  testified  that  when  the  motorman  shouted, 
and  Tang  the  bell,  the  deceased  attempted  to  go  across  the  track. 
He  was  struck  by  the  car,  and  run  over,  and  killed.  In  another 
place  one  of  the  witueases  stated  that  the  boy  ran  within  8  feet 
from  the  rear  dashboard  of  the  northbound  car,  and  that  this  car 
cut  off  his  view  of  the  car  coming  south.  Upon  this  evidence  the 
court  dismissed  the  complaint,  and,  from  the  judgment  thereupon 
entered,  this  appeal  is  taken. 

The  only  question  which  seems  to  be  at  all  important  upon 
this  a^^al  is  as  to  whether  the  court  was  justified  in  excluding 
the  questions  put  to  the  wit^i^s  Klebs  as  to  the  distance  at 
which  this  boy  coidd  have  been  seen  the  motcwinan  of  tlie  south' 
bound  car,  the  southboimd  oar  and  the  northbound  car  being  in 
the  position  stated  in  the  questions  propounded.  It  is  undoubtedly 
true  that  expert  evidence  will  not  be  allowed  where  the  facts  can 
be  stated  and  described  to  the  jury  in  such  a  manner  as  to  enable 
them  to  form  a  correct  judgment  thereupon.  But  where  It  is  im- 
v.28N.Y.8.no.lO— 70 
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possible  to  so  state  the  facts  that  the  jury  may  be  able  to  com- 
prehend them,  and  no  better  evidence  tMn  the  actual  obserrationB 
of  the  witness  is  attainable,  then  they  become  admissible.  In  the 
case  at  bar  it  was  claimed,  on  the  part  of  the  plaintiffs,  that  the 
quration  as  to  how  far  the  motorman  of  the  sonthbonnd  car  could  see 
the  deceased  after  the  passing  of  a  northbound  car  was  materiaL 
But  it  seems  to  us,  from  the  evidence  in  the  case,  that  the  motor> 
man  of  the  Bouthbound  car  had  no  r^ht  to  expect  or  anticipate 
the  fact  that  tUa  boy  was  going  to  cross  the  track  in  the  middle 
of  the  block.  He  undoubtedly,  under  the  rules,  was  required  to 
be  more  vigilant  at  the  crossing,  where  he  might  naturally  expect 
parties  to  cross  the  tiack,  than  in  the  middle  of  the  block.  Fur- 
thermore, if  the  motorman  could  see  the  boy  in  the  dark,  it  being 
conceded  that  it  was  dark,  the  boy  certainly  could  see  the  car^  a  very 
much  larger  and  more  conspicuous  object;  and  h^  crossing  in  the 
portion  ik  which  he  was,  was  bound  to  look  and  see  that  the  way 
was  dear.  If  the  car  was  within  sight  sufSciently  long  for  the 
motorman  to  Have  avoided  the  boy,  it  was  in  sight  sufficiently  long 
for  the  boy  to  have  avoided  the  car.  It  appears  fnnn  the  evidmce 
that,  as  soon  as  the  motorman  saw  that  the  boy  was  going  to  cross 
the  track,  he  warned  him,  and  the  only  result  was  an  attempt  upon 
the  part  of  the  boy  to  rush  in  front  of  the  car,  and  go  over;  when 
he  first  presented  himself  in  front  of  the  car,  he  being  only  four 
feet  away.  Under  the  rules  laid  down  in  the  case  of  Foiton  v. 
Railroad  Co.,  126  K.  T.  625,  26  N.  E.  967,  under  such  drcomstances 
a  recovery  cannot  be  had.  Therefore  the  evidence  whldi  was  ex- 
cluded seems  to  have  been  immaterial.  It  may  farther  be  tuggestsA 
that,  in  the  questions  which  were  put,  no  one  of  them  in  its  facts 
coincided  with  the  testimony  which  had  been  introduced  show- 
ing the  position  of  these  cars  and  the  boy  previous  to  and  at  the 
time  of  the  happening  of  the  accident.  The  case  seems  to  be  en- 
tirely free  from  any  proof  of  negligence  upon  the  part  of  the  motor- 
man,  and  shows  that  the  accident  was  the  result  of  the  carelesraesa 
of  the  deceased.  Judgment  should  be  afDrmed,  with  costs.  All 
concur. 


DEPIBRRIS,  Appellant,  r.  SLAVIN  et  al.,  Respondents. 

(Supreme  Court,  General  Term,  First  Department    March  16,  1894.) 

Action  by  Maud  B.  B.  D^lerrls  against  Henry  B.  Slavin  and  othoa. 
For  former  r^mrt,  see  26  N.  Y.  Supp.  970. 

Argued  before  VAN  BRTTNT,  P.  J.,  and  O'BBIBN  and  FOLLETT.  JJ. 

A.  H.  Jollne,  for  appellant 
Q.  H.  Adams,  tor  respondents. 

PEU  CURIAM.  We  think  that  there  are  subjects  of  examination  pertinent 
to  the  cause  of  action  tUleged  which  do  not  necessarily  tend  to  establish  the 
commission  of  any  criminal  offense  upon  the  part  of  Uie  defendants,  and  for 
that  reason,  there  being  no  other  question  submitted  to  us,  the  order  should 
be  atflrmed.  Davlea  v.  Fish,  3A  Hun,  430.  The  order  must  be  sfflnned,  with 
$10  costs  and  dlsbursemoitB. 
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AOKLBT  et  al..  PlalntlflEs,  t.  KDABINO  TBUST  CX)..  Defendant 

(Supreme  Court,  Oeneral  Term,  Eint  Department   Hay  18,  1894.) 

Action  hj  J.  Sidward  Ackle?  and  another  against  the  Beading  Trust  Oom- 
pany. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKBB,  JJ. 

R.  Foster,  for  plaintiffB. 

Q.  S.  Ooleman,  for  defendant 

No  opinion.  Bueptions  OTeErnled,  and  Judgment  wdered  on  TWdlct,  vltti 
costi; 


(Supreme  Oonrt  Oeneral  Tom,  First  Department   lU^r  18.  18M.) 

Actim  by  George  Bllsa  and  otticn  against  Gharies  B.  Foaffitft  and  othws. 
Argued  befmn  O'BRIEN,  FOLLETT,  and  PARKER.  JJ. 
No  opinion.   Order  affirmed,  with  $10  costs  and  disbursements.   See  24 
N.  Y.  Bnnp.  989;  27  N.  T.  Bvvp.  1068L 


(Supreme  Court  General  Term,  First  l>epartment   May  18,  18B4J 

In  the  matter  of  Alexander  Bremer. 
Argued  before  VAN  BRUNT.  P.  J.,  and  PARKER,  J. 
No  opinion.    Referee  ordraed  to  take  proof  of  tlu  fiscta,  and  report  with  liis 
opinion  thereon. 


GABLBTON  et  aL,  Appellants,  t.  LOMBABD  ATRBS  ft  CO.,  Respondent 

(Supreme  Oonrt,  General  Term,  First  Department   May  18,  1804.) 

Action  by  J.  Osgood  Garleton  and  anotlier  against  Lombard  Ayres  ft  Go. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER,  JJ. 
R.  B.  Moffert  for  appellants. 
A.  B.  Boaxdman,  for  respondent 

No  opinion.  Judgment  affirmed,  with  costs  on  opinion  in  same  cama.  See 
72  Hun,  254,  25  N.  T.  Sqpp.  67a 


(Siqireme  Court  General  Term,  First  Department   May  18,  1804.) 

Action  by  Moses  R.  Crow  against  William  E.  GoBtn. 

Argned  before  TAN  BRUNT.  P.  J.,  and  FOLLETT  and  PARKER.  JJ. 

A.  Ferry,  for  appellant 

C.  Norwood,  for  respondent 

No  opinion.  Order  affirmed,  with  flO  coats  and  disbursements.  See  27 
N.  T.  Supp.  1108. 


BUSS  et  aL  T.  FOSDICK  et  aL 


In  re  BREMER. 


OBOW.  Aro«llant  t.  GOFFIN,  Respondent 
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DARBAH,  Beipondeiit,  T.  BOTS  et  aL,  AppellAOta. 

(Sup  re  ma  Court,  General  Term,  First  Department    May  18, 

Action  by  James  W.  Darrali  against  James  Boys  and  another. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLBTT  and  PARKBB,  JT. 
A.  T.  Cnsliman,  for  appellants. 
0.  0.  Keeler,  for  respondent. 

No  oplnltHL   Older  affirmed,  witb  $10  costs  and  dUtonrsementa. 


BliBBBT,  Respondent,  t.  HAEBI^BR  et  aL^  A^ellants. 

(Supreme  Court,  Qeneral  Tmn,  Vlrst  Department.   May  IS, 

Action  by  August  Elbert  against  llwodore  Haebler  and  anotber. 

Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLBTT  and  PARKER,  JJ. 

li.  S.  Swezey,  for  appellants.  ^ 

R.  B.  Honeyman,  for  respondent 

No  opinion.    Judgment  affirmed,  with  costs. 


FAIRCHILD  0t  al.  T.  BIDSON. 
(Supreme  Court,  Graeral  Term,  First  D^artment   Hay  IB,  1884.) 

Action  by  Qiarles  B.  Falrcblld  and  othas  agatnat  Margaret  B.  Edson, 

Impleaded.  . 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLBTT  and  PARKER.  JX 
No  opinion.   Motion  fcr  resettlemoil  denied.   See  28  N.  T.  Bajfp.  400. 


FARMERS'  LOAN  &  TRUST  CO.,  Respondent,  T.  HOFFMAN  HOUSE. 

Aioenaiit 

(Supreme  Court,  General  Term,  First  Departmoit    May  18.  18D4.) 

Action  by  the  Farmers*  Loan  &  Trust  Company  against  the  Hoffman  House. 
Argied  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLBTT,  13, 
B.  F.  Tracy,  for  appellant 
D.  McClure,  for  respondent 

No  opinion.    Reargument  wdered.    Bee  27  N.  T.  Siqip.  63^ 


FAXON,  Respondent,  t.  MASON  et  aL,  App«UantB. 
(Supreme  Court,  Oeneial  Tefm,  Firat  D^utment   May  1&  1804.) 

Acti<m  by  Bdlth  M.  Faxm  against  John  Maaon  and  aaotber. 

Argued  before  VAN  BUUNT,  P.  J.,  and  FOLLETT  and  PARKER.  JJ. 

No  opinion.  Order  modified  so  as  to  deny  the  motioo,  unless  defendant 
Ball,  within  five  days,  file  return  on  appeal,  and  execate  nndertaldng  on  ap- 
peal, In  which  case  motion  granted.  Die  ordw,  as  so  Dkodlfled,  affirmed, 
without  coats.   See  21  N.  y.  Supp.  rn;  27  N.  Y.  Siipp.  ueSw 
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HARTIN6SQN.  Bespondent,  r.  FORTT-SEOOND  ST.  ft  Bi.  B.  00. 


(Bapreme  Gonrt,  Qenenl  Tom,  First  Department   May  18,  18M.) 

Action  by  Max  Hartlngaon  against  the  Forty-Second  Street  ft  Hanbattan- 
Tille  Railroad  Company. 
Argued  before  O'BBIBN.  FOLLETT,  and  PABKBB,  3 J, 
A.  KUng,  for  appellant 
J.  Fromme,  tot  respondent 
No  opinion.   Judgment  affirmed,  with  coati. 


HOLLY  MANUF'Q  CO..  Appellant,  T.  YENNBB.  BenKUident 

(Snprflme  Court,  General  Term,  First  Department   May  18,  1894.) 

Action  by  the  Holly  Mannfnctnrlng  Company  against  daroice  H.  Venner. 
Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLETT  and  FARKEB.  JJ. 
0.  McClure,  for  appellant 
B.  Winthrop,  for  respondent 

No  opinion.  Order  modified  by  requiring  defendant,  as  a  condition  of 
granting  stay,  to  give  bond  for  f%lfOO,  and,  as  modified,  affirmed,  without 
costs.    See  26  N.  Y.  Supp.  681. 


JAQT7B8,  Respondent,  t.  NEW  YOBE  BL.  BT.  CO.,  Appellant 
(Supreme  Court,  General  Term,  Find  Department   May  18,  18M.) 
Action      Zacbarlab  Jaques  against  the  New  York  Bterated  BaHway  Com- 


Argned  before  TAN  BBUNT.  P.  J.,  and  FOLLETT  and  PARKHB.  JJ. 
H.  McWiUiams,  for  appellant 
G.  A.  B.  Pratt,  for  respondent 
No  i^lnlon.   Jndgmrat  afflrmed*  vltti  costs. 


KINO  efc  aL,  BcspoodtBtS,  T.  METBOPOLtTAN  BL.  BT.  00.,  Appellant 

(Supreme  Court,  General  T^m.  Flrat  Department    May  18,  18M.) 

Action  by  Darld  L  King  and  others  against  the  Metropolitan  Elevated 
Railway  Company. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PABEER,  JJ. 
I.  A.  Slurray,  for  appellant 
A.  O.  Townsend,  for  respondents. 

No  opinion.   Order  affirmed,  with  $10  costs  and  dlsbaraunnts. 


LAIDLBY,  AmieUant,  T.  LAIDLBT,  Beq^ndoit 

(Supreme  Court  General  Term,  First  Department    May  18,  1884.) 

Action  by  Edward  T.  Laldley  agataut  Etta  M.  Laldley. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PABKBB,  JJ. 

W.  S.  Bennett,  for  appellant 

W.  I.  Grow,  for  respondent 

No  opinion.   Order  affirmed,  with  f  10  costs  and  disbursements. 
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MALGOLH,  Etespondent,  t.  NEW  TORE  BL.  RT.  CO.  et  aL,  Appdlant& 

(Sapreme  Oonit,  Oenml  Term,  First  D^>artment.    May  18,  1894.) 

Action  Xry  James  7.  Malcolm  against  tbe  New  Task  Elevated  BaSlwaj  Oom- 
paay  and  otbera. 
Argued  before  O'BRIEN,  FOLLBTT,  and  FARKBB.  JJT. 

G.  T.  Aldrlcb,  for  appellants. 
E.  W.  Tyler,  for  respondent. 
No  opinion.   Judgment  affirmed,  with  costa. 


PEOPLE  ex  rel.  ROOSEVELT  t.  BARKER  et  aL 

(Supreme  Court,  General  Term,  First  Dq;>artment.    May  18,  18M.) 

Proceeding  by  the  People  on  tbe  relation  of  John  E.  Roosevelt  against  Ed- 
ward Barkor  and  others. 
Argued  before  O'BRIEN,  FOLLBTT,  and  PARKER,  JJ. 
No  oplnlcm.  Order  affirmed,  with  costs. 


(Bopreme  Conrt,  General  Term,  Pint  Departmoit.  May  18,  ISMJ 
Proaecntion  against  Michael  Cody. 

Argued  before  O'BRIEN,  FOLLETT,  and  PARKER,  JJ. 

J.  D.  Undsay,  for  the  People. 

No  oplnbHL   Oonvlctton.   Judgment  affirmed. 


(Supreme  Court,  General  Term,  First  Department   May  18,  18M.) 

Action  by  Fercr  Bleb  and  others  against  the  Sargent  Granite  Oompany. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLBTT  and  PARKBB,  JJ. 
No  oplntfm.   Order  afflrmedt  with  910  costs  and  dlsbnraemoits. 


BI0KBR8ON.  Appellant,  ▼.  HARTFORD  FIRE  INS.  CO.,  Respondent 

(Supreme  Court,  General  T^m,  Ftrst  Department    May  18,  1894.) 

Action  by  Martin  L.  Rlckerson  against  the  Hartford  Fire  Insurance  Com- 
pany. 

Argued  before  O'BRIEN,  FOLLBTT,  and  PARKER,  JJ. 

G.  Richards,  for  appellant. 

W.  D.  Murray,  for  respondent 

No  opinion.   Judgment  affirmed,  with  costs. 


PEOPLE,  Req^tmdent      CODT.  Ai^ellant 


RIOH  et  aL  T.  SAROBNT  GRANITB  00. 


Sup.  Ct.] 


HSUOBANDUK  DldBIOm. 


nil 


SINNOGK  et  al..  BeQ>oiid«its,      PRATT,  Appellant 

(Si^reme  Court,  General  T^m,  First  Department   May  18,  18M.) 

Action  by  WUUam  P.  Slnnock  and  othsa  agaJxutt  CBiarles  L.  Pratt 
Argned  before  VAN  BRUNT.  P.  J.,  and  FOLLBTT  and  PABKBB,  JJ. 
A.  Crook,  for  appellant 
A.  Blumeostlel,  for  respondents. 

No  (^jilnlon.   Orda  afOnned,  with  flO  costs  and  dlsbiuiements. 


TANBNBAnil,  Respondent  t.  GALLAGHUB  et  aL,  Appellants. 

(Supreme  Court  Oener&l  Term,  First  Department   May  18,  1694.) 

Action  by  Leon  TanenlMum  agalnat  Patrick  Oalla^er  and  another. 

Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLSTT  and  FARKBR,  JJ. 

H.  A.  Brann,  t<x  appellants. 

T.  Olereland,  for  respondent 

No  opinion.   Judgment  aflSrmed,  vltb  costs, 


WIOBBB  et  aL,  BemHmdenta,  t.  WALLAOB  et  al,.  Appellants. 

(Supreme  Court  General  Tom,  First  D^tartment   May  18,  ISM.) 

Actlm  by  John  Weber  and  others  against  James  Wallace  and  odwra. 
Argued  before  TAN  BRUNT,  P.  J.,  and  FOL.LBTT  and  PABKBB,  JJ. 
S.  Untermeyer,  for  reapfmdoits. 
No  tq^lnion.   Judgment  affirmed,  iritU  costs. 


(Supreme  Oonrt,  Oenml  T^m,  Seowid  Department   Uay  14^  1804.) 

Action  by  John  T.  Barnard,  as  temporary  adminlstxutor,  etc.,  of  Ann  B. 
Cronae,  against  John  F,  Gantz  and  others. 

Argued  before  BROWN.  P.  J.,  and  DTKMAN  and  CUIiLEN.  JJ. 

No  opinion.  Order  affirmed,  with  coats.  See  21  N.  T.  Snpp.  349;  28  N.  T. 
Sopp.  280. 


(Supreme  Court  General  Term,  Second  Department'  May  14,  1894.) 

Action  by  Lewis  Bemstefn  against  Georgiana  Upton  and  othtts,  ezeeators, 

etc. 

Argued  before  BROWN,  P.  J.,  and  DXKMAN  and  OULLBN,  J7. 
No  opinion.   Judgment  affirmed,  with  costs. 


BARNARD  T.  OANTZ  et  aL 


BERNSTEIN  T.  UPTON  et  aL 
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DB  LAKQmXBFTB  t.  POLLOCK  et  «L 


ISDVCiBnw  Oonrt,  Ocoortl  Tmn.  Second  D^wtBac  Mv  H  UM| 

Action  I7  Heiuy  de  EanqolDitte  agi^iiit  Geotge  W.  Prtfcidc  ud  Miranl 

Floyd  Jonei. 

Argued  before  BROWN,  P.      and  DYKMAN  and  CDIUN,  33, 
Mo  opinion.   Order  afllrmed,  witb  coats.   AH  coaeor. 


(Bupreme  Coart,  General  Term,  Second  Z>epartmait   Hay  14.  ISM.) 

Action  by  Joana  Ditmas  against  Hector  M.  Hltchings  and  anothec 
Argned  befOn  BKOWN.  P.  3^  and  DYKBIAN  and  GDIiXiBN,  33. 
No  opinion.   BeacpuDcat  ordered. 


BABRIS,  Respondent  t.  UNION  EL.  B.  Oo.,  Appellant 
<8iqveme  Court,  Gen«al  Term,  SecMid  D^uutment   Hay  1^  I8M1) 

Appeal  from  circolt  court.  Kings  county. 

Action  by  Bwiry  Fredert<dc  Haxria  against  tlie  Union  Sterated  Bslboad 

C(Hnpany. 

Hoadly,  Lauterbacb  A  Jobnaoo  (Wm.  N.  Gciii«i  and  Frederick  P.  DebUMd. 

of  counsel),  for  appellsst 
Stephen  M.  Hoye  (Francis  Rossel  Wbltney*  of  coans^,  for  re^tendent 

PRATT,  J.  There  are  no  questions  of  law  that  require  discussion.  Tlw 
witness  James  mu  dearly  Incsaqpatiut  to  testify  as  to  the  change  pro- 
duced In  tile  rental  ralue  of  Hndson  arenne  by  the  nmstmcttOA  oC  the  road. 
The  questlcai  of  fact  as  to  th«  amount  of  depredation  of  the  rental  Talne  by 
the  road  was  determined  faTorably  to  defendant.  The  evidence  would  have 
justified  a  much  larga  verdict  We  find  no  orron^  and  ttu  Indsnmt  la  af- 
firmed, with  costs. 


(Supreme  Court,  General  Term,  Second  Department   May  14,  IflM.) 
Apjteal  from  Judgment  on  report  of  referee. 

Action  by  Caspar  Iba  agsdnat  Thomas.  UcCoa  to  teackMe  a  mwtcica. 

Rabe  ft  Keller,  for  appellant 
Heniy  O.  Botty,  for  respiwdeiit 

DYKMAN.  J.  This  b  an  appeal  trota  a  }adgm»it  tn  an  action  fto  Ibe  ton- 
closure  of  a  mortgage^  entered  upon  the  report  of  a  refmsk  Thera  waa  no 
defense  to  the  action,  and  the  appeal  la  desdtote  ot  mertt.  I  advtae  the  at- 
flrmance  of  the  Judgment  without  an  opinion. 


DITMAS  V.  HITCHINGS  et  aL 


IBA,  Bevtmden^  t.  McCUB^  Appdlant. 


Sup.  Ct.] 


UEUOBANDUM  DBCISI0H8. 
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KIRKWOOD,  BeopODdent,  t.  6DHBIKG»  AppeUant 

(Bttpreme  Oourt,  Oeneral  Term,  Second  Deputmoit    Uay  ^  18M^ 

Appeal  from  circuit  court,  Kings  conntr. 

Action  by  Jane  Klrkwood  ssalntt  Frank  Oetarlng. 

Magner  ft  Hn^es  (Thomaa  F.  Magner,  of  eoonsel>,  Cor  appellant 
Hard  ft  Grim  (Wm.  B.  Hnrd,  Jr.,  of  ccnuad),  for  reqpondent 

DYEMAN.  J.  This  is  an  appeal  ftom  a  Judgment  entered  upon  the  de- 
cision of  a  Indge  after  a  trial  before  him  without  a  Jury.  No  caae  has  been 
made,  and  the  record  contains  no  erldence  except  some  exhibits.  We  caa 
base  onr  examination  upon  nothing  but  the  findings  ot  the  jodg^  whldi  we 
ihnst  assume  are  supported  and  justified  by  evldaice,  and  upon  that  aBsan4>- 
tion  they  are  enl&dent  to  sustain  the  judgment  Tba  Jndgiseot  dunild  be> 
affirmed,  with  casta. 


KUHNB,  Respondent  t.  OESCHEIDT  et  al.,  Appellanta. 
(Supreme  Court,  Oeneral  Term,  Second  Department   Ifay  14^  18M.) 
Appeal  flrom  drcirit  court,  Blcfamond  county. 

Actton  1^  Martha  O.  Kuhne  againat  Ghailea  A.  Qeaduldt  and  otbera. 

H.  M.  Gescheldt,  for  appdlanta. 
Theodore  B.  Gates,  fbr  respondent 

DYKMAN,  J.   This  was  an  aetlfm  upon  a  writtoi  butrnment  In  the  natare 

of  a  mortgage  upon  real  prop^iy,  containing  an  express  corenant  to  pay. 
There  was  no  question  to  submit  to  the  Jury,  and  tiie  court  pn^rly  directed 
a  verdict  In  favor  oi  the  plaintiff.  The  Judgment  should  be  affirmed,  wltb 
costs. 


(SopreiDA  Ooort,  Gaural  Tttia,  Secmd  D^arfment   Hay  14^ 

Action  by  George  W.  Martin  and  others  against  Samuel  O-  Freed. 
Argued  before  BROWN.  P.  J.,  and  DYKMAN  and  CULLEN.  JJ. 
No  (pinion.   Judgment  affirmed,  with  costs  on  opbtloo  of  I^kman,  3.,  la 
Fltt  V.  Freed,  28  N.  Y.  Snpp.  863. 


MATHUSHBE  PIANO  BCANUF^G  OO.  ▼.  PBABOBL  , 

(Supreme  Court,  G^eneral  Term,  Second  Department   May  14,  1884.) 

Action  by  the  Mathnsbd:  Piano  Manufacturing  Company  agalaat  Tamrt 

Pearce. 

Argued  before  BBOWN.  P.  J.,  and  CULLBN.  J. 
No  oplidon.  Order  affirmed,  wUb  GoAa. 


(Supreme  Court,  General  Term,  Second  Department    May  1^  18M> 

Action  by  George  A.  Mitchell  and  others  against  Samuel  Archw, 
Argued  before  BROWN,  P.  J.,  and  OITLLBN,  J. 
No  opinion.   Judgment  affirmed,  with  costs. 


MARTIN  et  aL  T.  FRIBBD. 


MITGHBIiIi  et  al.  T.  ARCHBB. 


IIU 
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PEOPLE  T.  LOSEE. 


(jSapma&  Ooort,  Qenoal  Tenn,  Second  Depaitment   Mty  14,  ISM.) 


Action  by  the  people  against  Harriet  Losee. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  GULLBN,  J3. 

No  (pinion.  Judgment  affirmed.   All  ctHunir. 


PBOPLB  eoc  reL  SBOTH  T.  HAXBBN,  OmnmlasloDer. 

(Snjnrenie  Court,  Qeneral  Term.  Second  Department    May  14,  18M.) 

Proceeding  by  the  people,  on  the  relation  j>t  W.  B.  Smith,  against  Henry 
Hayden,  commlBsioner, 
Argued  before  BUOWN.  P.  J.,  and  DYKMAN  and  CULLBN,  JJ. 
No  opinion.   Order  affirmed,  with  costs.   All  concur. 


PIPER  T.  NEW  YORK  CENT.'&  H.  R.  R.  GO. 

(Supraue  Court,  General  Term,  Sectwd  Department.    May  14,  18&i.) 

Action  by  Elwln  S.  Piper  against  the  New  York  Central  &  Hudson  RiTer 
Railroad  Company. 

Jackson  &  Burr  (Joseph  A.  Burr,  ot  counsd).  for  appelant 
Saunders,  Webb  &  Worcest^  (ThomdUce  Saunders  and  Bdwln  D.  Worces- 
ter, Jr.,  ot  counsel,  for  respondent 

DYKMAN,  J.  This  la  a  motion  for  a  reargument  of  the  appeal  ta  ttie 
general  term  In  this  action.  The  basis  of  the  application  Is  that  the  question 
InToired  was  misapprehended  by  the  court,  and  the  point  In  Issue  Is  stated  In 
the  points  of  the  defendant  upon  this  motion  to  be  that  the  plaintiff,  in  view 
of  the  darkness,  and  of  the  knowledge  which  he  had  that  the  door  was  open, 
was  bound  to  take  extra  precautions,  and  that,  so  far  from  taking  such  pre- 
cautions, he  went  along  In  the  usual  way.  It  cannot  be  said  faiiiy  that  the 
question  was  overlooked  by  the  court  In  deciding  the  appeal.  What  we  de- 
cided was  that  the  questions  Involved  were  for  the  determination  of  the  Joiy. 
and  upon  that  subject  this  language  was  used  in  the  oplnlm:  "We 
think  that  It  cannot  be  said,  as  a  matter  of  law,  that  the  plahitlfE,  uptm  dls- 
corertng  the  darkness  of  the  toilet  room,  should  have  returned  to  the  body 
of  the  car,  found  the  porter,  and  waited  imttl  the  room  was  lighted.  fHie 
qneetltm  of  contributory  negligence,  therefore,  was  for  the  Jury.  The  defend- 
ant's negligence  was  also  for  the  Jury."  The  case  doubtless  lies  close  to  the 
border  line,  and  we  may  be  In  error,  but  we  have  not  been  neglij^nt.  The 
opinion  of  the  court  shows  that  the  case  was  fully  examined,  and  carefully 
considered,  and  we  can  do  no  more.  The  motion  for  a  leaisiunait  sboold 
be  denied,  with  $10  costs  and  disbursements. 


(Supreme  Court,  General  Term,  Seomd  Department   May  U,  1884.) 

Appeal  from  Dutchess  county  court 

Action  by  Charles  R.  Pultz  against  William  Starr  Miller. 

Esselstyn  &  McCarty,  for  appellant. 
A.  Lee  Wager,  for  respcHident 


PULTZ,  Respondent,  t.  MILLER.  Appellant 


Sup.  pt.] 
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DYKMAN,  J.  This  Is  an  appeal  from  a  Judgment  of  the  county  court  of 
Dutdieea  connty,  aiUnalng  a  Judgment  rendered  In  a  court  of  a  justice  of  the 
peace  In  fBYor  of  the  plaintiff  against  the  def«idant  for  $16.7S  damages  and 
costs.  The  action  was  for  the  recovery  of  $14  for  woric  and  matodal 
famished  by  the  plaintiff  for  the  defendant  In  the  erectltm  a  building  iip<m 
his  jH^mlses.  The  bouse  was  erected  or  finished  for  the  defendant  by 
Ackert  &  Brown,  and  th^  ordered  the  varTt  and  material  from  the  plaintiff. 
The  work  was  bestowed  upon  the  building,  and  the  material  was  used  In  its 
erection.  Th^e  was  sufficient  authority  in  Ackert  &  Brown  to  incur  the  lia- 
bility fbr  the  defendant,  and  he  had  the  ben^t  of  the  labor  and  matetlaL 
There  was  no  defense  to  the  action,  and  thwe  Is  no  merit  in  tlie  appeal.  ISw 
Judgment  should  be  affirmed,  with  costs. 


SQUIBB  et  aL  T.  McKBNZm 

(Supreme  Ooart,  Genoal  Term,  Second  Department   May  14,  ISM.) 

Action  by  Henry  N.  Squire  and  anoUier  against  Alezandar  O.  HcKenslfl. 

J<^  T.  Barnard,  tor  appellants. 
Ira  Leo  Bamberser,  tor  respondent 

DYKUANt  An  order  of  reference  vas  made  to  determine  the  amoont 
due  to  Herman  G.  Loew  fw  professional  serTloes  prafMmed  In  the  Direc- 
tion of  the  Judgment  In  tbis  action,  which  was  assigned  to  Anna  M.  Omtello, 
for  whom  It  was  claimed  the  services  were  rendered.  The  referee  took  tes- 
timony under  the  order,  and  found  and  decided  that  Loew  was  entitled  to 
the  sum  of  9200,  for  which  he  had  a  lien  upon  the  money  in  the  hands  of  the 
receiver  In  this  action.  The  report  has  been  confirmed,  and  a  man  named 
James  K.  Spratt  has  appealed  from  tbe  order  of  confirmation.  The  only 
c<Hmectlon  of  Spratt  with  the  proceeding  is  this:  Loew  entered  Into  a  writ- 
ten agreement  with  Spratt  by  which  he  undertook  to  collect  claims  upon 
lnformatl<m  given  by  Spratt,  and  talw  business  suggested  by  blm  for  a  cer- 
tain percentage,  and  Spratt  emplt^ed  him  toe  Costello  to  collect  this  Judg- 
ment The  claim  of  Spratt  and  Oostello,  therefore,  Is  that  Loew  per- 
formed the  gervices  In  question  under  that  agreement  and  Is  entitled  only  to 
$18.7B.  The  referee  found  that  the  services  of  Loew  in  the  collection  of  tliis 
Judgment  were  not  performed  under  the  agreement  with  Spratt  and  we 
cannot  say  his  conclusion  is  unsuppcnrted  by  evidence.  Our  c<mchi^n,  there- 
fore. Is  that  the  ordw  should  be  affirmed,  with  $10  costs  and  disbursements. 


THN  BTCK  V.  TOWN  OF  WARWICK  et  aL 
(Supreme  Court,  Oenovl  Term,  Second  Department.   Ui^  14,  IBM.) 
Action  by  Goe  H.  Ten  Byck  ag^nst  the  town  of  Warwldc  and  othm. 
Jam^  Palter,  for  appellant 

Bacoo  ft  MoTltt  and  Oeorge  W.  HcBln^,  for  respnidenta. 

PBATT,  J.  This  court  has  In  effect  decided  Hie  prindples  InTtflved  In  the 
merits  at  tills  case  at  tlie  last  general  term.  In  another  branch  of  tbe  same 
action  I  recommended  that  this  appeal  be  affirmed,  without  an  opinion.  This 
course  is  taken  In  accordance  with  a  request  of  the  appellant  and  uimn  his 
statement.  In  order  to  facilitate  an  early  decision  by  the  court  of  appeals.  I 
assume  from  his  letter  that  no  pdnt  Is  to  be  made  upon  the  rather  Indefiulte 
expression  In  the  complaint  that  the  channel  over  which  the  bridge  Is  built  is 
navigable  water,  and  for  the  further  reason  that  It  appeared  beyond  dispute 
in  the  other  case,  to  which  I  have  refored,  that  orlglnaUy  it  was  not  navi- 
gable, but  was  made  so  for  small  boats  by  an  artificial  dam,  which  raised  the 
water  in  the  lake  serond  feet   Affirmed  as  above  stated. 
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TORREJT,  Appellant,  v.  WATERS  et  al.  Respondents. 
(Sniffeme  Court,  General  Term,  Second  Department    Hay  1^  18M.) 
Appeal  ttcm  drcnit  court,  Kings  county. 

Actlm  by  Darld  M.  ToEre^  as^iut  Francis  A.  Waters  and  others. 

Howard  A.  Bpeny  (Panry  Cooper,  of  coonsel),  for  appelant. 
D.  M.  De  Witt  tor  revtrndentB. 

DTKMAN,  J.   This  is  an  appeal  from  an  order  granting  a  new  trial  iqNft 

the  minutes  of  the  court  after  the  rendition  of  the  verdict.  The  question  io- 
Tolved  was  before  this  general  term  on  an  appeal  from  an  order  of  the 
special  term  vacating  an  order  of  arrest.  We  then  decided  that  the  de- 
fendants perpetrated  no  fraud,  and  that  decision  Justified  the  order  appealed 
from  now.  Torrey  t.  Waters;  OB  Hon,  CL4.  28  N.  Y.  Bupp.  1140.  The  wder 
should  be  affirmed,  with  costs. 


(Siqtreme  Court,  Oenoal  Term,  Second  Dqtartment.   May  14^ 

Action  by  William  S.  Van  Cleef  against  James  J.  Bimm. 
Argued  before  BROWN.  P.  J.,  and  DYKHAN  and  GULLBN,  JJ. 
No  opinluk.   Judgment  afllrmed,  with  costs. 


(Supreme  Court,  General  Term,  Secwd  Department   Hay  14,  18&1.) 
.^itlon  by  Anv  WilUanw  a^lnst  Qeorge  F.  Tnrfler  and  otiien. 

Scott  ft  Upson,  for  appellants. 

I.  Newton  Wllllajxts,  for  respondent 

PRATT,  J.  We  think  the  trust  agreement  was  properly  construed  the- 
judge  at  special  term.   Judgment  affirmed,  with  costs. 


WOLFF  et  aL,  Bespondento,,  T.  KUHNB»  AM»eUant 

(Supreme  Court  General  Turn,  Second  Department   2fay  1^  ISM.) 

Appeal  from  judgment  on  report  of  referee. 

Action      Phillip  Wolff  and  anothv  against  Paul  Kuline. 

Oscar  Frisbie,  for  appellant. 
William  M.  Mullen,  for  respondents. 

DYKMAN,  J.  This  Is  an  appeal  from  a  judgment  entered  upoa,  the  report 
of  a  ref»ee.  The  action  was  brought  to  recorar  for  labor  and  material 
furnished  to  the  d^Mdant  Yrf  the  plaintiff  In  the  erection  of  a  house  and 
stable  In  Richmond  county,  and  flSO  for  mon^  lent  The  referee  found 
in  fiiTor  of  the  plaintiff,  and  his  report  Iq  well  sustained  by  the  proof.  The 
testimony  of  the  expert  witness  introduced  by  the  defendant  was  quite  un- 
certain and  unsatisfactory,  and  the  claim  of  the  plaintiff  was  merltorions.  A 
careful  eKamlnation  of  the  testimony  leaves  no  doubt  of  the  Justice  and  legal- 
ity of  the  report  and  it  meets  with  our  entire  approval.  The  exceptions  of 
the  defoulant  disclose  no  error  sofflclent  to  require  a  rerersal  of  tbe  Judg.- 
moit  and  it  should  be  affirmed,  wlfli  costs. 


VAN  OLBBF  T.  BROWN. 


WILUAMS  V.  TDRFLER  et  aL 


Sup.  Ct.] 
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BOYNTON  T.  KBBSETUXB  ELBGTBIO  CIQBT  &  POWBB  GO. 

(Sopreme  Court,  General  Term,  Third  Department   May  8.  18M.) 

Action  b7  Adelbert  W.  Bt^ton  against  the  Keeserllle  Blectric  Uglit  & 
Power  Company. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 
No  opinion.    Judgment  affirmed,  with  costfi.    See  25  N.  Y.  Sapp.  741. 


(Supreme  Oonrt,  General  Term,  Third  Department.   May  8,  181H.) 

Action  by  Ebenezer  BxUmeB  against  GObert  B.  Jonee,  as  treasurer  of  the 
■New  York  Times. 
Argued  before  MAYHAM,  P.  X.  and  HBRBICK,  3. 
No  opinion.   Jndgm^t  affirmed,  with  costs.    Bee  23.  N.  Y.  Supp.  631. 


MTTOHELL,  Respondent,      TURNER,  Appellant 

(Sopreme  Court  General  Term,  Third  Department   May  8.  1894.) 

Actlim  by  Sidney  Mitchell,  Jr.,  against)  Benton  Turner. 
Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK,  JJ. 
Judgment  affirmed,  with  costs.   Memorandum  by  HBBRICK,  J.   (Not  tor 
irabUcfttion.) 


PEOPLE  ex  rel.  DEXTER  v.  PALMER  et  al. 
(Supreme  Court  Genonl  T&na.  Third  Department    May  8,  1804.) 

Proceeding  by  the  people  on  the  relation  of  Orrando  P.  Dexter  against 
ISliJah  A.  Palmer  and  others,  as  (Lssessore. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

No  opinion.  Order  rerersed,  case  to  be  returned  to  special  term  to  be 
beard  upon  the  merits,  upon  the  appellants  paying  950,  and  printing  and 
•other  dlsbursemMtts  of  this  ap];)eal. 


ROULSTON,  Appellant  t.  ROULSTON,  Re^adent 

(Stqnreme  Court,  General  Term,  Third  Department   May  8,  1804.) 

Action  by  Samud  L.  Ronlston  against  Arthur  Roolston,  as  erccutor,  etc. 
Argued  before  MAYHAM.  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

R.  E.  Waterman,  for  appellant 
Jolm  C.  Keeler,  for  respondoit 


PER  CURIAM.  Order  affirmed  oa  tSie  oidBlon  of  the  court  below.  26  N. 
Y.  Sopp.  667. 


HOLMBS  T.  JONES. 
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8PEABS,  Reaptrndent,  t.  WILLIS.  A.ppeUant 
(Si^reiiie  Omit,  General  Term,  Third  Departmoit.   May  8,  ISM.) 


Action  by  James  Spears  against  Eben  Willis. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HBRBIOK,  JJ. 

Swift  &  Sanford  (Tbeo.  H.  Swift,  of  coniuel),  for  ax^ellant 
Liedyard  P.  Hale,  for  respondent 

PER  OUBIAM.  We  tblnk  the  Judgment  should  be  affirmed.  The  ophdMk 
written  when  this  case  was  first  before  na  (Spears  t.  Willis,  68  Hon,  406;  23 
M.  y.  Siu>p.  048),  the  facts  not  harlng  been  matarlally  idianged  on  the  last  trial, 
renders  the  writing  of  another  nnnecesBsry. 


^preme  Ck>urt,  General  Term,  Third  Department.    Hay  8,  1881) 

Proceeding  for  the  probate  of  the  will  of  Samuel  Westetn,  deceased. 
Argaed  before  UAYHAM,  P.  J.,  and  PUTNAM  and  HBBBIOK;  JJ. 
No  opinion.   Judgment  affirmed,  with  costs. 


Action  by  OllTer  B.  Whltn^  against  Lawrence  E.  WardeU. 

Argued  before  UAYHAM,  P.  J.,  and  PUTNAM  and  BEBRIOKt  JJ. 

John  Rusk  (A.  T.  Clearwater,  of  counsel),  tor  appellant 
Eldorous  Dayton,  for  respondent 

BERRICK,  J.  I  think  the  judgment  should  be  affirmed.  Ttiexe  is  nothlns 
In  the  case  to  show  that  Whitney  advanced  any  money,  gave  credit,  m  ac- 
cepted the  note  1^K)n  which  the  action  Is  brought,  In  reUance  upon  the  state- 
ment that  Ward^  waa  a  memb»  of  the  firm  of  W.  J.  Caywood  &  Ca,  or  was 
In  any  way  misled  by  any  "holding  out"  by  Wardell  that  he  was  a  mem- 
ber of  such  firm.  Lawrence  t.  Brown,  S  N.  Y.  394;  Potllon  t.  Seeor,  61  N. 
Y.  456;  Pringle  t.  Leverlch,  48  N,  Y.  Super.  Ct  90;  Du  Bols  v.  lAnison,  18 
Wkly.  Dig.  480;  Vlbbard  v.  Roderick,  01  Barb.  616;  Irvin  t.  GonkUn,  88  Barb. 
64.  Judgment  should  be  affirmed,  with  costs.   All  concur. 


PBOPLO,  Respondoit,  t.  BRAOKBN,  Appellant 
(Supreme  Oourt,  General  Term,  Third  Department.    May  26;  1884,) 
Action  by  the  people  against  William  Bracken. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HWRBTOK,  JJ. 
No  oplnltHi.   Judgment  ot  ctmvlctlon  reversed. 


In  re  WESTERN'S  WILL. 


WHTTNBY,  Appellant,  v.  WARDELL.  Beiv<mdent 
(Bt^reme  Oonrt  Oenenil  Termt  Third  Departmoit.   May  8,  1884.) 


Sup.  Ct.] 
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SWIFT,  Appellant,      SWIFT,  BeapoDdent 


(Snpreme  Court,  General  Term,  Third  Department    May  26,  18D4.) 

Acti(Hi  by  Margaret  A.  Swift  against  Gtaarlea  H,  Swift 

Argned  before  MAYBAM,  P.  J.,  and  PUTNAM  and  BBBRIOK,  33. 

No  opinion.   Judgment  and  ccmvlctlon  u^oa  wbldb  It  la  founded,  so  far  as 

It  awards  costs,  reversed,  and  set  aside,  with  910  costs     an>eal  and  xoint- 

Ing  dlBbnrsements. 


BAXTER,  BfiSpondent.  t.  NEW  YORE  STATU  MUT.  BEN.  ASS'N,  Ap^ 

pellant  (three  cases). 

(Supreme  Ck>urt  Goieral  Twm,  Fourth  Depaitm^t    May  18,  1804.) 

Actiona  by  Mary  F.  Baxter  agiUnst  the  New  Twk  State  Mutual  Benefit  As- 
sociation. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  <^lnl(MU.   Orders  reversed,  with  $10  costs  and  disbursements  In  eacb 
case,  and  mottoi  granted  U  each  case,  with  $10  costs  in  one  case  only. 


BERGEN,  Respondent.  T.  NEW  YOBK  OBNT.  &  H.  B.  B.  00.,  Appellant. 

(Supreme  Court,  General  Term,  Fourth  Department   May  18,  1804.) 

ActlMi  by  Anna  Bergoi,  as  administratrix,  etc,  against  the  New  Ywk  Cen- 
tral &  Hudson  Blver  Ballroad  Company. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.   Jndgmukt  and  order  affirmed,  Willi  costs. 


Application  of  the  directors  of  the  Blnghamton  Oeaeral  Electric  Company 
for  a  voluntary  dissolution. 

Argued  before  HARDIN,  P,  J„  and  MARTIN  and  MERWIN,  JJ. 

No  opinion.  Order  modified  by  striking  out  that  part  which  modifies  the 
restraining  clause  in  the  order  of  March  1, 1804,  wltboot  costs  to    tber  par^. 


CITY  OF  SYBACnSE,  Bespondot,  T.  LAKESIDB  PAPEB  CO.,  Appellant 

(Supreme  Court,  (General  Term,  Fourth  Department   May  1^  1804.) 

Action  by  the  el^  of  Syracuse  against  ttie  Lakeside  Paper  Company. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MBRWIN.  JJ. 
No  opinion.    Motion  granted,  with  |10  costs. 


In  re  BINGHAMTON  GENERAL  ELECTRIC  CO. 


(Supreme  Court,  General  Term,  Fourth  Dquurtment   May  18,  1804.) 
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COSTELLO,  Appellant,  t.  NBW  TOBE.  O.  &  W.  RI.  00-,  BespondwiL 

(Suprame  Court,  Goieral  Term,  Fourth  Department   May  18,  1891.) 

Action  by  Ellen  Costello,  as  administratrix,  etc^  against  tbe  New  Yori^ 
Ontario  &  Western  Ballway  Company. 

Argued  befora  HABDIN.  P.  J.,  and  MAKTIN  and  HERWIN,  JJ. 
No  opinion.   Judgment  afEirmed,  with  costs. 


EAMES  et  al.,  Appellants,  t.  MORGAN  et  aL,  Respondents. 

(Supreme  Oourt,  General  Term,  Fourth  Department.   Hay  18,  1894.) 

Action  hy  Wlllfred  Eames  and  others  against  Judson  P.  Morgan  and  others. 
Judgment  affirmed,  with  costs.   Memorandum  by  Tann,  J. 


VIKST  NAT.  BANK  OF  SYBAOUBB,  Respondent.  T.  WILCOX.  Appelant 
(Supreme  Court,  General  Term,  Fourth  Department   May  18,  1894.) 

AcUon  by  the  First  National  Bank  of  Syracuse  against  Dwlgbt  WUcox. 

Impleaded,  etc. 

Argued  before  HABDIN,  P.  J.,  and  MARTIN  and  MERWIN.  JJ. 
No  opinion.   Order  reversed,  with  |10  costs  and  dlsbarsementii,  and  motion 
•denied,  with  flO  costs. 


GBAT,  Appellant,  t.  PIiArPT.  Beapondewb 

(Supreme  Court,  Oenerai  Term,  Fourth  Department   May  18, 18M.) 

Action  1^  Abner  P.  Gray  against  Jerome  R.  natL 

Argued  before  HABDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

No  oplnkm,   Judgmmt  of  the  county  court  affirmed,  with  costs. 


In  re  ALLEN. 
GROSS,  Appellant,  t.  TOTMAN,  Bespondent 
(Bnioreme  Court,  General  Term,  Fourth  D^artment   May  18;  ISM.) 

Final  accounting  of  Yan  Buren  Gross,  as  sole  snrrlTlng  assignee  of  wnUam 

H.  AUen. 

Argued  befure  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.   Order  affirmed,  with  $10  costs  and  disbursements. 


HOOD,  Bespond«cit,  t.  WEAVEB,  Appellant 

(Supreme  Oonrt,  General  Term,  Fourth  Department   May  18, 18M.) 

Action  by  George  L.  Hood  against  Rollln  L.  Weaver. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

No  opinion.   Order  affirmed,  with  costs. 
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HUOEUD8,  Bespondent,  t.  KBLT^BfY,  Appellant 

(Supreme  Court,  Oeneral  Term,  Fourth  Department   Maj  18,  U04.) 

Action  by  John  F.  HoKbes  against  Mldiael  P.  Keller.   

Argued  before  HARDIN.  P.  J.,  and  MARTIN  iind  MERWIN,  JJ. 
No  opinion.   Judgment  and  ord^  reversed  on  exception!,  and  a  new  trial 
ordered,  with  coats  to  abide  tjie  event   Held,  there  was  an  errw  In  admitting 
erldenoe  of  tike  entries  by  the  plaintiff  In  hla  bot^  at  accoont 


INDBRIiAND,  Beqiondent,  t.  ORAT,  Appellant 
(Supreme  Coor^  Oeneral  Term,  Fourth  Department   May  18, 1894.) 

Action  by  Edward  O.  inderland  against  WfUlam  S.  Qn^. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

No  opinion.  Interlocntory  judgment  affirmed,  with  costs,  with  leave  to  an- 
swer within  20  days  upon  payment  of  the  costs  of  the  demnrref  and  the  ap- 
peal. 


KAIN,  Respondent,  v.  CITY  OF  SYRACUSE,  Appellant 

(Supreme  Court,  Graieral  Term,  Fourth  Department    May  18, 1804.) 

Action  by  Mary  Kaln  against  the  dty  of  Syracuse. 

Argued  before  HAKDZN,  P.  J.,  and  MARTIN  and  MBRWIN,  J7. 

No  oplnl<m.   Judgment  and  order  afOrmed,  with  coats. 


LATIMOBE,  Respondent,  v.  LEDERMAN  et  ai.,  Appenants. 
(Su^me  Court,  General  Term,  Fourth  Department    May  18, 1894.) 

Action  by  Moses  Lotimore  against  Moses  Lederman  and  another. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

No  opinion.  Judgment  and  ordw  reversed  on  the  facts,  and  a  new  trial 
granted,  without  costs  of  the  appeal  to  either  par^,  upon  the  payment  of  costs 
of  former  trial  within  20  days.  If  such  costs  are  not  so  paid,  Judgment  and 
order  affirmed,  with  costs  of  the  appeal  to  the  respondent 


LEE,  Respondent  T.  PETRIE  et  al.,  Appellants. 
(Supreme  Court,  G^eral  Term,  Fourth  Department    May  18,  1894.) 
Action  by  Janette  J.  Lee,  as  executrix,  etc.,  against  Thomas  Petrle  and 


others. 


Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ, 
No  opinion.   Judgment  affirmed,  with  costs. 
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IfcGUOKIN,  Appellant,  t.  GHORLET,  Bespondent 

(Snpreme  Court,  Genera]  Term,  Fotirth  Department    tSxjr  18,  IflM.) 

Action      Hngb  McOuckin  against  Mrs.  BlUs  Chorl^. 

Argaed  before  HARDIN,  P.  J.,  and  MARTIN  iind  MIOBWIN.  JT. 

No  opinion.   Jodgment  of  tbe  connly  conrt  affirmed,  with  costa. 


MABION,  Bespondent,  t.  TOWN  OF  NEWFIEU),  Appellant 
(Supreme  Court,  tiesieral  Term,  Fourth  Department    Mar  18,  ISM.) 

Action  b7  Bsra  Marion  against  the  town  of  Newfield. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN.  JJ. 

No  opinion.  Judgment  and  order  reversed  on  the  ezceptlcms.  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  Held,  that  the  opinion  of  the 
witness  as  to  the  "safe  life  of  a  wooden  bridge"  was  improperly  received. 
See  Harle7  r.  Manuflactnring  Co.*  1^  N.  X.  81.  86  N.  B.  81£,  and  (»8es  dted. 


MOBSB  et  at,  Appellants,  t.  FREOIT,  Bespondent 

(Supreme  Court,  Geceral  Term,  Fourth  Department    May  18,  18M.) 

Action     Tr&cj  H.  Morse  and  others  against  Charles  J.  Freolt 
Argued  before  HABDIN.  P.  J.,  and  MABTIN  and  MEBWIN.  JJ. 
No  opinion.   Judgment  of  the  county  oonrt  rerorsed,  with  coata,  and  tto 
Judgment  of  the  Jiisti<»'B  court  affirmed,  with  ooata. 


FBOPIiB,  Bespondent,  r.  DOXTATBB,  ^peDant 
(Sninvme  Court  General  Term,  Fourth  Department'  May  18, 18M.) 

Action  by  the  people  against  Milton  W.  Doxtatw. 

Argued  before  HARDIN,  P.  J.,  and  MABTIN  and  MERWIN,  JJ. 

No  opinion.  Motion  for  leave  to  appeal  to  the  court  of  appeals  granted  on 
tbe  ground  that  a  question  of  law  Is  Involved  which  ooght  to  be  reviewed 
by  that  court  Bee  27  N.  Y.  Supp.  481. 


PHOPLB  ez  rti.  8UFPLB.  Appellant,  v.  COMMON  OOTTNOm  OF  OITY  OF 

UTICA,  Respondent 

(Supreme  Goort,  General  Tmn,  Fourth  Departmeot   May  18, 18M.) 

Proceeding  by  the  people,  on  the  relation  of  William  J.  Snpi^,  against  the 
common  council  of  the  cl^  of  Utlca. 
Aigned  before  HARDIN.  P.  J.,  and  MABTIN  and  MBRWIN.  JJ. 
No  (H^nion.   Ordo'  affirmed,  wlOumt  coats  to  ^ther  party. 
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PBOPLE  ez  rel.  TAYLOR  t.  FORBES,  Justice. 

(Supreme  Court,  Gtoeral  Term,  Fourth  D^ortmeDt.   May  18,  18M.) 

GerUoraTl  hj  Frederick  L.  Taylor  asalnst  Oerrit  A.  Forbes,  Jiutlee. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MBRWIN,  JJ. 

PER  CURIAM.  Without  determining  whether,  by  certiorari,  the  proceed- 
ings ore  properly  before  this  court,  we  hare  looked  Into  the  merits  Involred 
In  the  determination  made  at  the  Tompkins  oyer  and  terminer,  adjudging 
Taylor  in  contempt,  and  find  no  occasion  to  disturb  the  conclusion  reached  by 
that  conrt    We  therefore  dismiss  the  writ  of  certiorari. 


PEOPLE       reL  HAIiU  Appellant,  t.  McDONAU)  et  al^  Aaaeasors,  Be- 

Bpondents. 

(Supreme  Court,  General  Term.  Fourth  Department    May  18, 1804.) 

Certiorari  by  John  Hall  against  Ira  McDonald  and  others,  aasesswa. 
Argued  before  HARDIN.  P.  J.,  and  MARTIN  and  MBRWIN,  JJ. 
No  opinion.   Order  aflOrmed,  with  costs. 


POLIXX3K,  Appellant,  t.  NEW  TORK  CENT,  ft  H.  B.  R.  CO..  Respondent 
(Supreme  Court,  General  Term,  Fourth  Department   May  18, 1884.) 

Action  by  Charles  A.  Pollock  against  the  New  Yotk  Central  ft  Hndscm  BlTer 

Railroad  Company. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.   Judgment  and  order  affirmed,  with  costs. 


FUMPSIiLA,  Appellant,  ▼.  BOARD  OF  TBUSTEES  OF  TlIiLAGE  OF 

OWBGO,  Beepondent 

(Supreme  Court,  General  Term,  Fourth  Department    May  18, 1894.) 

In  the  matter  of  the  assessment  of  damages  to  Gordon  H.  Pnmpella.  sus- 
tained by  laying  out  a  street,  etc,  across  the  Stuqatfianna  river  at  the  village 

of  Owego. 

Argued  before  HABDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.   Order  affirmed,  with.  flO  coats  and  dlabnrsementa. 


8BROBNT,  Beapondent  T.  LIVERPOOIi  ft  LONDON  ft  GLOBE  INB.  CO.. 

Appelant 

(Supreme  Conrt,  Gknravl  Term.  Fom*th  Department.    May  18.  1694.) 

Acti<m  by  Adelbert  O.  Bogent  against  tbe  liTerpool  ft  London  ft  Globe  In- 
surance Oompany. 
Argued  before  HABDIN,  P.  J^  and  MARTIN  and  MBRWIN,  JJ. 
C.  D.  Thomas,  for  appellant 
Andrew  G.  Washbon,  for  respondent. 
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PER  GURIAH.  We  are  of  the  opinion  that  the  erldence  was  Insnffident  to 
show  that  Shiere  had  authority  from  the  defendant  to  adjost  the  platntUTa 
loss;  that  there  waa  no  such  adjustment  of  his  loss  as  authorleed  the  court  in 
holding  tbat,  if  the  plaintiff  was  entitled  to  recover,  he  was  entitled  to  the 
amount  stated  in  the  list  or  account  made  by  Shiere;  and  that  the  court  erred 
In  excluding  the  evidence  offered  by  the  defendant  as  to  the  value  of  the 
property  destroyed.  Without  discussing  the  othw  questions  presented  on 
tlris  appeal,  we  think  the  Judgment  must  be  reversed  for  the  error  already 
pointed  oat.  This  conclusion  rend«n  it  unnecessary  to  examine  the  questiou 
as  to  the  validity  or  propriety  of  the  order  granting  the  plaintiff  an  extra  al- 
lowancfr  Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 


BHUMWAT,  Appellant,  t.  BBLB7,  Beipoadent , 

(Supreme  Court,  General  Term,  Fourth  Department    May  18, 1S91.) 

Action  by  Anna  G.  ^omway  against  Fred  Beley. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  VANN,  JJ. 
No  opinion.    Judgment  of  the  county  court  reversed,  with  owta,  and  the 
Judgmoit  of  the  justice's  court  affirmed,  with  coats. 


(Supreme  Court  Goitfal  Term.  Fourth  Department   May  18, 1894.) 

Action  by  Andrew  3.  Taylor  against  Reuben  H.  Oeer,  aa  executor,  etc. 
Argued  before  HARDIN.  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.  Judgment  and  order  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event  Held,  (1)  the  court  erred  in  admitting  evideoet!  of  the 
plaintiff  of  a  conversation  with  defendant's  testatrix,  which  he  te^stllies  oc- 
curred when  no  one  else  was  present  (see  Martin  v.  Hlllen,  142  N.  X.  — ,  3Q 
N.  £.  803);  (2)  that  tiie  request  to  charge  as  to  presumption  of  ownership  <nC 
the  money  from  the  possession  of  the  orders  ahould  have  been  granted. 


UPDIKE,  Beapondont  T.  ELMIBA  B£J>a.  CO.  et  SL,  Ap^dlanta. 
(Suinreme  Court,  General  Term,  Fourth  Department    May  18, 1894.) 

Action  by  Alvah  N.  Updike  against  the  £)mh*a  Building  (Company  and 

others. 

Argued  before  HARDIN.  P.  J.,  and  MARTIN  and  MERWIN.  JJ. 
No  opinion.   Order  afilrmed,  with  910  coats  and  dlsbnrsem^ts. 


WHBBI^R,  Beapondent  t.  WATBBTOWN  ST.* BY.  Ca,  Appelant 

(Supreme  Oouit,  General  Term,  Fourth  Department    May  18,  l£i»4^) 

Action  by  Jane  B.  Wheeler,  aa  administratrix,  etc.,  against  the  Watertown 
Street  Railway  Company, 
Argued  before  HARDIN.  P.  J.,  and  MARTIN  and  MBBWIN,  JJ. 
No  opinion.   Judgment  and  order  affirmed,  with  costs. 


TAXLOR,  Reapoident  ▼.  OEBB,  App^nt 
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WHITB,  Beapondent,  r.  NEW  YORK,  L.  B.  &  W.  R.  CO.,  Appellant. 

(Supreme  Gonrt,  General  Term,  Fcmrth  Departmoit    May  18,  18M.) 

Action  by  Mary  M.  White,  admJntstr&trlx,  etc.,  asainst  the  New  Ywk,  Lake 
Brie  &  Western  Railroad  Company. 
Argued  before  HAfiDIN,  F.  J.,  and  MARrCIN  and  MBBWIN,  JJ. 
No  oi^(»L   Jndgmait  and  ordor  affirmed,  with  costt. 


WOOD  et  al..  Re^wndenta,  r.  CORNELL,  Ai^Uant 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    May  18,  18M.) 

Action  by  Otia  BJ.  Wood  and  others,  tmatoes,  against  Alonso  B.  OomeU. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.   IntKloeutory  Judgment  affirmed,  Witb  costs. 


WOOD  et  tX,  Be«p<uident8,  r.  Cwnell,  Appellant 
CSupreme  Court.  General  T«rm,  Fourth  Department   May  18,  18M.) 

Action  by  Otis  E.  Wood  and  others,  as  trustees,  against  Franklin  0.  Cornell. 

Argued  before  HARDIN.  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

No  opinion.  Interlocntory  judgment  affirmed,  with  coats,  and  leave  granted 
to  defendant  to  answer  upon  payment  of  the  coats  of  the  demurrer  and  of 
the  appeal  within  80  days. 


YOUNGS,  Appellant,  t.  NSW  YORK,  O.  &  W.  B.  CO.,  Respondent 

(Supreme  Court  G«ieral  Term,  Fourth  Department   Hay  18,  1884.) 

Action  by  Mary  D.  Youngs,  as  administratrix,  etc,  against  the  New  York, 
Ontario  &  Western  Railroad  Company. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
No  opinion.   Judgment  and  order  affirmed,  with  costs. 


(Stqveme  Court.  General  Term,  Flftti  Department   Januaiy  18,  1884.) 

Action  by  Jackson  W.  Bowdick  against  Paige  and  others. 
No  opinion.    Motion  to  dismiss  appeal  on  the  groimd  of  nonserrlce  of 
printed  papers  granted  on  de&ult 


ratADLEY,  Respondent,  t.  NEW  YORK  CENT.  &  H.  R.  R.  CO..  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    January  18,  1894.) 

Action  by  William  T.  Bradley,  as  administrator,  etc,  against  the  New  York 
Oentral  &  Hudson  Hiver  Railroad  Company. 
No  oidnlon.   Judgment  and  order  appealed  from  affirmed. 


BOWDICK  T.  PAIGE  et  aL 
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BREWSTER  T.  STARKWEATHER  et  aL 


(Supreme  Gonrt,  Genenl  Term.  Fifth  IM>artinent.   Jannaiy  18,  1804.) 

Action  by  Rwaoe  O.  Brewter  against  Gbamic^  O.  StaAweattier  and 

others. 

No  opinion.  Defendants*  motion  for  a  new  trial  denied,  with  oosta,  and 
Judgment  <wdered  for  the  plaintiff  on  the  verdict 


BROWN.  Respondent,  T.  CHAUTAUQUA  COUNTY  NAT.  BANK  at  aL,  Ap- 

ptilanta. 

(Supreme  Court,  Oomral  Term,  fifth  DeparbDenL   Jannarr  IS.  18M.) 

Action  by  A.  F.  Allen  Brown,  as  permanent  trustee  under  the  will  of 
N.  A.  Lowry,  deceased,  against  the  (Chautauqua  Coonty  Natlmial  Bank  and 
George  B.  Giffnd. 

No  oi^lon.  Ordo:  appealed  from  affirmed,  with  910  coats  and  dlabnrae- 
ments. 


^nprone  Court,  General  Term.  Fifth  Department   January  18,  1894.) 

Application  of  Jane  Le  Breton  Brugh,  an  alleged  lunatic 
No  opinion.  The  order  of  the  special  t^m  modified  by  striking  out  the 
words  "except  as  to  the  allowance  of  commission  to  said  committee,  and  it 
is  ordered  thiat  no  commission  be  allowed  saJd  committee,  and  that  her  applica- 
tion therefor  be  and  is  hweby  denied,"  and  as  so  modified  afilrmed,  iritbont 
costs  of  this  appeal  to  either  party.   See  16  N.  Y.  Supp.  S61. 


OSoiweme  Court  (General  Term,  Fifth  Department   January  18,  1894.) 

Proceeding  for  the  probate  of  tiie  last  will  and  testament  of  S(Aander  Car 
rer,  deceaaed. 

No  opinion.  Decree  of  the  surrogate's  court  of  Cattaraugus  county  ap- 
poaed  from  ^  N.  T.  Snpp.  708)  affirmed,  withoat  costs  <tf  this  appeal  to 
elthw  iwrty,  on  the  t^li^on  of  the  surrogate. 


OADT,  Be^pomdoit  T.  ROCHEffmR  RY.  CO.,  AppSDaut 
(Stqtreme  CVnirt  (General  Term,  Fifth  Department   January  18,  1894.) 

Action  by  Leroy  C3ady  against  the  Rochester  Railway  Company. 

No  opinion.  Judgment  and  ord«r  appealed  from  affirmed,  and  leave 
granted  to  appeal  to  the  court  of  appeals  oa  tiie  ground  that  a  gneation  ot 
law  Is  InrolTed  which  on^t  to  be  rerlewed  liy  that  court 


In  re  BRUGH. 
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OHACB.  Respondent,  t.  WARSAW  WATER  WORKS  CO.,  Appellant 

(Snpreme  Oonrt.  Ooanal  Term,  FttOi  Department   Jannarr  18,  1894.) 

Action  hj  Martin  D.  Ohace  against  the  Warsaw  Water  Warka  Company. 
No  opinion.   Motion  to  atrlke  case  from  calendar  and  tor  affirmance  denied. 


(Supreme  Oonrt,  General  Term,  Fifth  Departmoit   Jannary  18.  IBM.) 
Action  by  Harris  Cook  against  Herbert  Bentley. 

No  opinion.  Motion  to  dismiss  appeal  upon  the  ground  of  nonaerrlce  of 
printed  papers  granted,  unless  the  appellant  cause  the  papers  to  be  served 
within  00  days,  and  pay  the  respondent  f  10  coats  of  the  motion. 


(Siqn«me  Court,  Qeneral  Term,  Fifth  Department   January  18,  18M.) 
Action  by  William  Crisp  against  Francis  Rice. 

Na  opinion.  Motion  to  dismiss  appeal  denied,  and  the  ordw  ot  the  coon^ 
conrt  of  I^Tlngston  coiml7  i^Mpealed  from  afflrmed,  with  910  costs  and  dis- 
bursements. 


GBrnmNDBN  et  sL,  Beqxmdrats,  t.  LANOMBOHT,  .^^ellant 

(Snpreme  Goort,  Ctanoal  Term,  FUth  Department   Jannaxy  18^  18M.) 

Action  by  T.  Franklin  CJrlttenden  and  others  against  Barbara  Langnecht 
No  opinion.   Bfotion  to  dismiss  appeal  npoa  the  ground  of  the  mmserrlce 
of  printed  patters  granted,  unless  the  appelant  caoae  the  papers  to  be  served 
on  or  before  the  first  Saturday  oC  the  term,  and  pay  tbe  respondent  flO 
costs  of  Uie  motion. 


OUMMINO,  Aiv^lant,  r.  OUSHINO.  Beq^ndent 

(Supreme  Conrt,  Greneral  Term,  Fifth  DqHUtmmt   Jamiaiy  18,  1894) 

Action  tnj  Patrick  H.  Gummli^  against  Bather  O.  Cushlng,  as  administra- 
trix, etc. 

No  opinion.   Judgment  appealed  turn  affirmed,  with  coats. 


(Smveme  Oonrt,  General  Term,  Fifth  Departmoit   Jaonaiar  1894.) 

Judicial  settlement  of  flie  acconnts  of  Ndson  Daggett  u  admlidetrator  - 
of  Danforth  Daggett,  deceaaed. 

No  oplnl(Hi.    Order  of  surrogate's  court  of  C^attaraugos  county  appealed 
from  ^  N.  Y.  Snpp.  811)  affirmed,  with  costs. 


COOK  T.  BENTLEY. 


CRISP,  Apitellant  t.  RICE,  Respondent 


In  re  DAGGETT'S  ESTATE. 
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DOWNIB  et  flL,  RMpondaats,  r.  NEW  TORK  GENT,  ft  H..B.  B.  OO..  Ap- 

petUaot 

(Snpceme  Coart,  OeBeral  Tom,  Fifth  Department   Jannexy  18,  1804) 

Action  by  Andrew  Downie  and  Jennie  L.  Gallagher  agalnat  tha  New  YoA 
Central  &  Hudson  River  Railroad  Company. 
No  opinion.   Jndgmoit  and  ordeii  appealed  from  affirmed. 


FOT,  Respondent,  t.  DIXON,  Appellant 

(Supreme  Gonrt,  General  Term,  Ftftb  DepartmoU.   JanoaxT  16>  IBM.) 

AGtlou  by  Anrdla  Foy  against  Ifond  L.  Dlzon,  administratrix  etc. 
No  i^bilon.  Judgment  appealed  from  affirmed,  with  costs. 


GRAY,  Respondent,  t.  TOWN  OF  OANBADBA.  Appellant 

(Scqireme  Court,  O^eral  Term,  Fifth  Department   Janoary  18,  1804.) 

Action  by  Farley  W.  Gray*  administratrix,  etc.,  against  the  town  of 
Ganeadea. 

No  opinion.  Motion  for  a  certificate  that  tiie  case  Is  of  sufficient  Im- 
portance to  make  it  advisable  th&t  the  Judgment  of  tha  court  of  appeals  be 
taken  befive  proceeding  fnrth»  denied.   Bee  25  N.  Y.  Supp.  USiL 


HARMON,  Respondent,  t.  NEW  YORK  CENT,  ft  H.  R.  B.  CO..  App^nt 

(Supreme  Court,  General  Term,  Fifth  Department   Janoary  18,  UM.) 

Action  by  L.  D.  ^rmon*  admlnlstiatar,  etc.,  agiUurt  the  New  York  Gential 
ft  Hudson  River  Railroad  Company. 
No  opinion.   Judgment  and  ordw  i^pealed  from  aflOrnted. 


HIOKMAN,  Reqcmdent,  t.  PURVIANGB,  Appellant 

(Bnpreme  Court  Graeral  Term,  Fifth  Departmoit   Jannaiy  ISk  ISOC) 

Action  by  Arthur  W.  Hickman  against  Louis  K.  Purviaace. 
No  opinion.   Order  appealed  from  reversed,  with  flO  eosta  and  dlabune- 
ments,  and  Judgment  vacated. 


HUNTER,  Respondait,  T.  OITY  OF  BOOHBBTER,  Ai^dla&t 

(Supreme  Court  General  Term,  Fifth  Departmesit   January  IS,  18M> 

Action  by  PercUla  Hunter  against  the  dty  of  Bodiester. 
No  oidnlon.  Judgment  appealed  frinn  affirmed.   BRADLEY,  J.,  not  sit* 
thig. 
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JONES,  Respondent,  T.  BLUNM  et  aL,  Appellants. 

(Supreme  Oonrt.  General  Term,  Fifth  Department    January  18,  18M.) 

Action     Thomae  Tones,  as  receiver  of  tbe  Rtaeabottom  &  Teall  Mannfactoi^ 
Ing  Gumpaiv.  against  Ferdinand  H.  M.  Blonn  and  anotlm. 
No  oplnlcm.   Judgment  appealed  from  affirmed,  witb  cofftB. 

McABTUUU,  Appellant,  t.  CAMBBON  et  al.,  Respondents. 

(Supreme  Court,  General  Term,  Fifth  Department   January  18,  1894.) 

Action  by  Wallace  R.  McArthur  against  Lydia  A.  Gamoron  and  others. 
No  opinion.   Orda  appealed  trom  afflnncd.  witb  |10  costa  and  dlslninw- 


UBTZLEB,  Respondent,  t.  BOCHESTBB  OITT  &  B.  R.  CO..  Appellant 

(Sniwemtt  Goart,  General  Term,  Fifth  Departmmt   Januaiy  18, 18M.) 

Action  by  John  Mebsler  against  the  Rochester  Gity  &  Brighton  Railroad 
Company. 

No  opinion.  Judgment  aiqiwaled  from  rereraed,  and  a  new  tzlal  granted 
Qptm  the  authority  of  Birmingham  v.  Railroad  Co.,  137  N.  T.  1S»  82  M.  B.  99S. 


MYEBS  et  al.,  B^pondents,  r.  ROCHESTEB  &  H.  Y.  B,  CO.,  Appellant 

(Supreme  Courts  General  Term,  Fifth  Department   January  18,  1884.) 

Action  by  Thomas  A.  Myoa  and  others  against  the  Rochester  &  Honeoye 
VaO^  Railroad  Company. 
No  oplnlOQ.   Judgment  appealed  from  affirmed,  with  costs. 


NASSOnr  T.  TOMLINSON  et  aL 
(Supreme  Court,  G»ieral  Term,  Fifth  Department    January  18,  1894.) 

Action  by  J.  Felix  Nasaoiy  against  Darid  H.  Tomllnson  and  otheta. 
No  o^niim.   Judgment  and  order  appealed  from  affirmed  on  the  fimnar 
opinion  written  In  this  caaa  65  Hun,  491,  20  N.  T.  Supp.  384. 


NBUPERT  et  aL,  ReqiKmdents,  t.  BROOKBB  et  al.,  Appellants. 

(Supreme  Goorl;  General  Ttrm,  Fifth  D^wrtment   January  18,  1894.) 

Action  by  Anthony  Neupert  and  J<Am  0.  Luts  agahist  Hnrbert  H.  Brooker  . 
and  James  Downs. 

No,  opinion.  Order  of  the  county  Judge  of  Niagara  county  appealed  from 
afllm»d,  with  f  10  costB  and  disbursements,  <m  the  authority  of  Bank  r.  WU> 
son,  18  Hun,  2S& 
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PARKKR  et  aL,  AppeUants,  t.  WBBSTBB,  Beq^ondoit. 
OSnprane  Ooart,  G«neral  Teem,  Fifth  Department   Jannaiy  18.  1884.) 

Action  by  Pascal  D.  Parker  and  oUiera  against  Bdwazd  Wetwter,  aa  execa- 

tor,  etc. 

No  opinlm.  Judgment  appealed  from  affirmed.  Opinion  BBADIAT, 
J.    (Withheld  £rom  publication  by  the  Judge.) 


PIEROH.  Appellant,  t.  REDDISH.  Respcwdent 
(Supreme  Oourt,  <3en«al  Term,  Fifth  Department    January  18.  1894.) 
Action  by  Henry  O.  Pierce  against  J.  A.  Reddish. 

No  <9liUon.  Jodgment  of  the  county  court  of  Stenben  county  affirmed, 
with  costs. 


PEOPLE  T.  Mcdowell. 

(Supreme  Goort,  General  Term,  Fifth  Departmeot   January  18.  18M.) 

Prosecution  against  William  A.  McDowell  for  selling  Intoxicating  liquors. 
IfotlMi  to  amend  decision  so  as  to  cortl^  that  llie  reversal  was  upon  queatioiis 
■of  law  only,  etc. 

PER  OITBIAM.  It  Is  true  that  Hie  new  trial  in  this  case  was  granted  upon 
the  law;  but  we  cannot  certuy  that  upon  the  facts  we  would  affirm  the  c<«i- 
rictlon,  tor  the  reason  that  we  think  the  evidence  estabUshea,  or  that  the 
jury  might  hare  found  as  facts,  that  the  board  of  excise  granted  the  defend- 
ant a  license,  that  the  commtasionera  of  excise,  composing  the  board,  were 
one  a  de  Jure  and  the  other  a  de  facto  officer,  and  that  the  defendant  applied 
to  such  board  for  a  license  tai  good  faith,  belleTlng  the  persons  composing  It 
to  be  de  Jure  oOcBn.   See  23  N.  Y.  Bnpp.  950. 


PEOPLE  T.  MATO. 
(Suprane  Goort  Genml  T»m,  Fifth  Department   Jannaiy  18,  1884.) 

Prosecution  against  Philip  Mayo. 

No  opinion.  Motion  to  amend  decision  so  as  to  certify  that  tbe  teTersal 
waa  upon  the  law,  etc.,  dented. 


PBOPLBl  Respondent  r.  STEVENS,  Appellant 
(Supreme  Ooort  General  T&:m,  Fifth  Department   JannaiT  18,  1881) 

Prosecution  against  Frank  SteTens. 

No  opinion.  Motion  to  dismiss  the  appeal,  and  for  an  affirmance  of  the 
conviction,  on  the  ground  of  nonservlce  of  printed  papers  granted  on  default 
and  the  proceedings  are  remitted  to  the  court  of  seaslcMis  ot  Monroe  oountr 
to  proceed  thereon. 
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BEED,  Re^Kmdent.  t.  CUILSON  et  al.,  AppellantH. 

(Supreme  Court,  Oenoul  Term^  Fifth  Departmeat   January  IS.  18M.) 

Action  by  De  Witt  G.  Beed  asalnst  Nathaniel  Gbllsou  and  anothw. 
Mo  opinion.   Judgment  appealed  from  affirmed,  with  costs.   See  lA  N.  T. 
Supp.  741. 


BEED,  Appellaitt,  t.  8TANLBT  et  al.,  Bespondoits. 

(Snineme  Oovrt,  Qoietai  Tmn,  Fifth  DeparHneot   January  18,  IBM.) 

ActlOD  by  Joseph  Beed  against  Fred  Stanley  and  Jemde  BL  Stanley. 
No  opinion.   Jodgmoit  ot  the  county  court  of  Orleans  county  affirmed,  with 
costs. 


BETNOLDS,  Bespondent,  t.  SISSON  et  al.,  Appellants. 

(Supreme  Court,  General  Term,  Fifth  Department   January  18,  18M.) 

Actl<m  by  Horace  A.  Beynolds,  IndlTldnally,  and  as  administrator,  etc., 
against  WllUam  P.  Ettsstm  and  others. 
No  oplnlcn.   Order  appealed  from  affirmed,  with  910  costs  and  dlsburse- 


BOOHB8TBB  DIffEILUNG  OO.  ▼.  DBVBNDOBF. 

(Supreme  Court,  General  Term,  Fifth  Department   January  18,  ISM.) 

Action  by  the  Bochester  Distilling  Company  against  Stewart  L.  Devendorf. 
No  opinion.    Motlm  for  reargument  or  for  leave  to  appeal  to  the  court  of 
appeals  denied.    Bee  25  N.  Y.  Supp.  62d. 


BOGHBBTEtB  DIBTELUNO  CO.  T.  DEYENDOBF. 

(Supreme  Court,  Oennal  Term,  Fifth  Department   January  18,  1894.) 

Actkm  by  the  Bocheater  Distilling  Company  agalnat  Mary  M.  Derendorf. 
No  i^iUon,    Motltm  for  reargument  or  ttfe  leave  to  appeal  to  the  court  of 
anMftls  dtfUed.   See  26  N.  Y.  Supp.  20a 


BIOTH,  Appellant,  t.  TAYLOB  et  aL,  Bespondrats. 

(Supreme  Court.  General  T^m,  Fifth  Department   January  IS,  18M.) 

.AcQ(m  by  Andrew  K.  Smith  against  James  E.  TayUx  and  another. 
No  cplnlim.   Judgment  appealed  from  afilrmed,  with  costs. 
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THOMAS  MANtTF'a  CO.,  Appellant,  t.  PALMER,  Respondent 
(Si^reme  Ocmrt,  General  Term,  Fifth  Department    Jannaiy  18.  1894.) 

Action  b7  the  Tbomas  Manufacturing  Company  against  Benjamin  Palmer. 

No  (pinion.  Motion  to  dlBmlBB'tbe  appeal,  npon  the  gnmnd  that  tiie  notice 
of  appeal  was  not  served  within  the  time  limited  the  Gode^  sranted,  with 
¥10  costs. 


TOMPKINS  et  aL,  AppellantB.  r.  HUNTER  et  aL,  Respondoits. 

(Supreme  Court  General  Term,  Fifth  D^artmeat   January  18,  1804.) 

Action  by  Charles  N.  Tompkins  and  others  against  Charles  Hunter  and 
others. 

No  oplnicHi.  Judgment  appealed  from  affirmed,  with  costs,  <m  the  opinion 
ot  BBADLET,  J.,  at  Bpedal  term,   24  N.  T.  Snpp.  & 


<Bnprane  Ooort  General  Term,  Fifth  D^wrtmmt   Janoary  18,  ISM.) 
Action  by  Joba  D.  Ward  against  Gharlee  H.  Myers. 

No  opiniim.  Motion  to  strike  case  from  calendar,  and  tac  afflrmsace  on. 
ground  of  nonserrlce  of  printed  papers,  granted  on  d^uilt 


WIOKHAM,  Respondent,  t.  HARTER  et  sL,  Appellants. 

(Supreme  Ootut,  General  Term,  Fifth  D^iartmeait   January  IS,  1SD4.) 

Action  by  Martha  M.  Wickham  against  Sanfnd  Hartar  and  anotbo. 
No  opinion.   Jndgmoit  of  the  connty  court  Niagara  county,  appealed  tnm, 
affirmed,  with  costs. 


WRIGHT,  Respondent,  t.  MASTIN  et  sL,  AppeUantu 

(Supreme  Ooort  General  Term,  Fifth  D^artment   January  18.  1894.) 

Action  by  Frank  D.  Wright  against  Ge<H-ge  Mastlik  and  SUiza  J.  Mastta. 
No  (pinion.   Judgment  appealed  from  affirmed,  with  coats. 


BARNARD,  Appellant  T.  BROWN  et  at,  Respcadeirts. 

(Supreme  Court,  Genoal  Twm,  Elfth  Department   Maidi  2T,  ISK) 

Action  by  Persons  S.  Barnard  against  Mary  A  Brown  and  another. 
Argued  before  DWIOHT.  P.  J.,  and  LEWIS.  HAIGHT,  and  BRADLEY,  JJ. 
No  (Winion.   Judgment  appealed  from  affirmed,  with  costs. 


WARD,  Re^oDdent      MTERS,  AjqjwUant 
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BARTLBTT,  Be«poDdent,  t.  DOWD,  AppeOant 


(Snpreme  Court,  General  Term,  Vitth  Department.   March  27,  1804.) 

Action  by  Daald  BarUett  agabut  Thomas  H.  Dowd,  aa  aidmlnistrator.  etc- 
Argued  before  DWIGHT,  P.  J.,  and  LBWIS,  HAIOHT,  and  BRADLEY,  JJ. 
No  <q)lnl(m.   Motlmi  to  atrlke  caae  from  the  catendar.  Granted. 


BEUERLBIN,  Bespondent,  t.  OTiEARY.  Appellant 

(Supreme  Court,  General  Term,  Flftb  Department   March  27,  18M.) 

ActioQ  by  Frederick  Beuerleln,  Jr.,  against  Cornelius  0*I<parf . 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS.  HAIGHT.  and  BBADLBT,  JJ. 

No  opinion.    Judgment  appealed  from  affirmed,  with  costs. 


BOWDBN,  Respondent,  v.  GALEN  et  al.,  Appellants. 

(Sni^eme  Oonrt,  General  Term,  Fifth  Department   March  27,  1894.) 

Action  by  Robert  T.  Bowden  against  Lewis  G^alen,  as  president  etc.,  and 
otboa. 

Argued  before  DWIGHT.  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLEY,  JJ. 

No  optailon.  Interlocutory  judgment  appealed  from  affirmed,  with  costs, 
with  leave  to  amend  answer  within  20  days,  upon  the  payment  of  the  costs 
of  this  appeal  and  of  ttie  demurrer. 


(Snpreme  Oonrt  General  Term,  Fifth  Department   March  27,  18D4.) 
Action  by  Ruth  A.  Brink  a^inst  Hiram  Armstrong. 

Argued  before  DWIGHT,  P.  J.,  and  LE>VIS.  HAIGHT.  and  BRADLEY,  JJ. 
No  opinion.    Motion  to  strike  case  from  the  calendar  and  for  affirmance 
granted  on  default. 


(Supreme  Court  General  Term,  Fifth  Department    Mardi  27*,  1804.) 
Action  by  Otis  N.  Carr  against  Charles  D.  Oarr. 

Argued  before  DWIGHT.  P.  J.,  and  LEWIS,  HAIGHT.  and  BRADLEY,  JJ. 
No  opinion.   Motion  to  dismiss  appeal  on  the  ground  of  the  nonstsrvlce  of 
paixas  granted,  without  costs  to  either  party. 


GHILDS.  Respondent      CRANE  et  al.,  Appellants. 
(Supreme  Cout,  General  TWm,  Fifth  Department    ManA  27,  1894.) 

Action  by  E.  A.  caiUds,  as  receiver,  etc.,  of  KlAe  B.  Oane,  against  Klrke 

B.  Crane  and  others. 
Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLEY,  JJ. 
No  opinion.    Order  appealed  from  affirmed,  with  |10  costs  and  dlAburae- 


BRINK  r.  ARMSTRONG. 


GABR,  Respondent      GABR,  Appellant 
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OITY  J>ma  SAVXNGS  ft  LOAK  ASS'N.  Beepondent.  t.  LOBDSLL  et  aL. 

ApptiUnts  (two  casea). 

(Snprune  Court,  Gaunl  Ttem,  Fifth  Department   UAzdi  27.  1894.) 

Action  by  the  01t7  Dime  Savings  &  Loan  Association  against  William  A. 
Ix)bdeU  and  George  F.  Mings,  Impleaded,  etc 

Argued  before  DWIGHT,  P.  J.,  and  HAIGHT  and  BRADLEY,  JJ. 

No  opinion.  Order  so  modified  as  to  vacate  the  Jndgmoit  for  deficiency, 
nnd  direct  a  resale  of  the  premises  upcm  the  condition  that  the  defendants  Lob- 
deU  and  Htngs,  within  10  days  after  the  service  of  this  order,  with  notice 
of  entry  thereof  upon  their  attorney,  file  security  with  the  cla-k  of  Brie  coun- 
ty for  the  ^lyment  of  the  costs  and  disbursements  In  tbe  action,  and  the 
fees  and  dlsborsemaits  of  tike  referee  who  nude  the  sale  of  April  20,  1S93» 
to  an  amount  not  exceeding  the  deficiency,  if  there  be  one  upon  the  resale, 
and  that  such  security  be  a  bond  or  undertaMng  executed  by  the  defendants, 
and  1^  a  surety  to  be  approved  by  a  Judge  of  this  court;  and  as  so  modified 
affirmed,  vritfaout  costs  of  this  appeal  to  elttier  parly. 


rJITT  DIME  SATINGS  ft  LOAN  ASS'N.  Bespondent,  T.  LOBDOLL  et  aL. 
AppellantB  <two  cases). 

(Supreme  Covxt,  General  Term,  Fifth  Department    March  27,  1804.) 

Action  by  the  City  Dime  Savings  &  Loan  Association  against  William  A. 
Ix)bdeil  and  others. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLEY.  JJ. 

No  opinion.  Appeal  dismissed,  unless  printed  papers  are  aacreA  (hl  or  be- 
fore the  second  Tuesday  of  the  term. 


OURBAN,  Respondent,  v.  GALEX  et  al.,  Appdiants. 

(Supreme  Court,  General  Twm,  Fifth  Department   March  27,  1894.) 

Action  Charles  Cnrran  against  Lewis  Galen,  as  presidwt,  etc.,  and 
others. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS.  HAIGHT.  and  BRADLBT,  JJ. 

No  opinion.  Interlocutory  judgment  appealed  from  affirmed,  wltb  coats, 
with  leave  to  amend  answer  within  20  days,  upon  payment  of  the  costs  of 
this  appeal  and  of  the  demurrer,  on  the  opinion  of  Adams,  J.,  at  the  special 
term,    22  N.  Y.  Si^.  82& 


FIRST  NAT.  BANK  OF  BATH«  Respondent,  t.  ROBY,  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    March  27,  1884.) 

Action  by  the  First  National  Bank  of  Bath  against  Sidney  B.  Boby. 
Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLEY.  JJ. 
No  oplnlfUL   Order  appealed  from  affirmed,  wltb  flO  costs  and  disburse- 
ments. 
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FBDNGH,  Bespoiideat,  t.  WB8TBBN  NBW  YOBK  &  P.  B.  CX>.,  AppeDant. 
(Snpreme  Court,  General  Term,  Fifth  Department.    March  27,  1894.) 

Action  by  Thomas  O.  French  against  the  Western  New  York  &  Pennsylranla 
Railroad  Company. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BBADLSY,  JJ. 

No  opinion.  Motion  for  leaTo  to  appeal  to  the  court  of  appeals  d^ed.  See 
25  N.  X.  Bapp.  229. 


(Snpreme  Court,  Gateial  Twm.  Fifth  Department   Mardi  27,  18M.) 

Action  by  Hary  E.  Olbbs  against  George  A.  Oamahan,  as  ezecntor,  etc. 
Argued  before  DWIGHT.  P.  J.,  and  LEWIS,  HAIOHT,  and  BEADI.EY,  JJ. 
No  opinion.   Judgment  and  order  appealed  from  aiBrmed.   For  decision  at 
special  term,  see  25  N.  y.  Supp.  78& 


(Supreme  Court,  General  Term,  Fifth  Department   March  27,  18&<L) 
Action  by  Sylphlna  LllU  against  John  Kepple. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BBADLEK.  JJ. 
No  opinion.   Judgment  appealed  from  a&med. 


(Supreme  Court,  General  Term,  Fifth  Department   March  27,  1894.) 
Action  1^  Frank  EL  Lovell  against  George  W.  Jacobs. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BBADLBY,  JJ. 
No  (pinion.   Jadgm^t  appealed  from  affirmed,  with  costs. 


McGOBMICK,  Respondent      McGOBMICK,  Appellant 
(Snpreme  Court,  General  Term,  Fifth  Department    March  27,  1894.) 

Action  by  Thomas  P.  McC^rmlck  against  John  McCormlck,  Jr. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLET,  JJ. 

No  opinion.  Order  denying  defendant's  motion  for  new  trial,  appealed 
from,  affirmed,  with  costs,  and  Judgment  ordered  for  the  plaintiff  on  the  ver- 
dict   See  22  N.  Y.  Unpp.  112Q. 


McCRUDEN,  Respondent  t.  ROCHESTER  BY.  CO.,  Appellant 

(Supreme  Court  General  Term,  Fifth  Department    March  27,  1894.) 

Action  by  Bridget  McOmden  against  the  Bochester  Ballway  Company. 
Argued  before  DWIGHT,  P.  J.,  and  LEWIS.  HAIGHT.  and  BRADLEY,  JJ. 
No  opinion.   Judgment  and  order  appealed  from  affirmed,  on  opinion  of 
namaej,  J.,  at  the  drcnlt   2S  N.  Y.  Supp.  114. 


GIBBS,  Bespondmt  t.  OABNAHAN,  Appellant 


LILLI,  Appellant  t.  KEPPLE,  Bespondent 


LOVELL,  Bespondent  T.  JACOBS,  Appellant 
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HANNINO  et  al.,  Respondeats,  t.  BBOE  et  al.,  Appellants. 

(Sniveine  Court,  Ooieral  Term,  Fifth  Department    March  27,  1894.) 

Action  hj  George  Q.  Manntog  and  others  agalDst  Lewis  P.  Beck  and  ofiiera. 
Argued  before  DWIGHT.  P.  J.,  and  LBWIS,  HAIGHT,  and  B&ADLBT,  JJ. 
No  opinion.   Judgment  appealed  from  affirmed,  wltti  coata. 


MITOHBLL.  Bespondent.  t.  BOOKBSTEB  BT.  OO..  Appellant 

(Supreme  Court,  General  Term,  fifth  Department   March  27,  18^) 

Action  by  Annie  Mitchell  against  the  Rochester  Railway  Company. 
Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BBADLBT,  JJ. 
No  opinion.    Order  granting  new  trial  appealed  from  affirmed,  Tfth  eoais 
on  opinion  of  Rums^,  J.,  at  circuit    25  N.  Y.  Bupp.  744 


(Supreme  Court  General  Term.  Fifth  Department    March  27,  1884.) 
Action  by  Asa  W.  Russell,  recelrer,  etc.,  against  Gteorge  H.  Killer,  Implead- 


Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLET,  JJ. 
No  oplnl<m.   Motion  to  strike  case  from  the  calendar  and  for  afflrmaace 
.granted,  on  default,  with  costs,  and  with  flO  ccwta  of  this  motton. 


SHEPARD  et  al.,  Respondents,  t.  SQUIRE  et  al..  Appellants. 
(Supreme  Cour^  General  To-m,  Fifth  Department.   &!arcb  27,  18M.) 
Action  by  Floyd  O.  Bh^ard  and  otben  against  Watam  C  Squire  and  aa- 


Argued  before  DWIGHT,  P.  X,  and  LEWIS,  HAIGHT,  and  BRADLBT,  JJ. 
No  opinion.   Order  denying  motion  to  change  place  of  trial  appealed  from 
reveraed,  with  disbursementa  to  the  appdlants. 


EOOTEt,  Bespondent,  t.  MILLIKBN  at  aL,  Appellanta. 
<Si^eme  Oovrt,  General  T&m,  Fifth  Department   Mardi  27.  18M.) 

ActioQ  by  John  J.  Smith  against  Nathan  J.  Mllllken  and  Charles  F.  MDllken. 

Argued  before  DWIGHT,  P.  J.,  and  LBWIS,  HAIGHT.  and  BRADLBT,  JJ. 

No  opinion,  btwlocutwy  Judgment  appealed  from  affirmed,  with  costs* 
with  leaTe  to  the  defendant  to  i^flidraw  demurrer,  and  answer  orer  irtttila 
ao  days,  on  payment  ot  the  coats  of  this  appeal  and  of  the  donnrrer. 


BUSSELL,  Respondent  t.  MILLER,  Appellant 


ed,  etc. 


other. 
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THOMAS,  Respondoit,  t.  DAVIS,  Appdllaiit 

(Supreme  Court,  Oenoral  Term,  Flftb  Department   March  27, 

Action  hj  John  B.  Thomas  against  Oeor^  A.  Darls. 

Argued  before  DWIGHT,  P.  J.,  and  HAIGHT  and  BRADLBY,  3J. 

No  opinion.   Judgment  and  wder  appealed  from  affirmed. 


TOBBBT,  Beapondent,  T.  TORRBT,  Appellant 
(Snvreme  Oonrt  General  Term,  Flftb  Department   Bfarch  27,  18M.) 
Action  hy  Owen  Torrer  against  David  Torrey. 

jtrgued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BRADLBT,  J7. 
No  opinion.   Motion  to  atrlke  caae  from  the  calendar,  and  tor  affirmance, 
granted  on  detoult  with  coats. 


BUBBY.  Respondent  t.  ROOMB,  Appellant 

(Common  Pleas  of  New  York  City  and  County.  General  Ttf  m.   April  2, 1804.) 

Action  by  Sarah  J.  Bnrby  against  WHllam  J.  Boome.   Motion  for  reargu- 
ment  27  N.  7.  Sapp.  2D0. 
Argued  before  DALY,  C.  J.,  and  BISCHQFF  and  PBYOB.  JJ. 

PER  CURIAM.  The  motion  falls  to  comply  with  Bnle  16  of  this  court 
Dtiiled,  with  yiO  coats. 


NOtlAN,  Respondent     LEWIS,  Appellant 
(Commtm  Fleas  of  New  York  City  and  Oonnty,  Gteneral  Term.   Aprfl  2. 1894.) 

Action  by  Thomas  Nolan  against  John  P.  Lewis. 

John  Habenfeld,  tor  appellant 
Tbomaa  Nolan,  Esq,.,  In  pro.  per. 

PER  CURIAM.  The  plaintiff  sued  for  the  value  of  services  rendered  by 
him  to  the  defendant  in  the  capacity  of  attorney  and  counselor.  As  to  the 
fact  of  plaintlfTs  employment  by  dcfMidant,  the  record  dlsclosea  a  conflict 
of  evidence  with  which  we  have  nothing  to  do.  That  the  services  In  question 
wore  performed  la  not  disputed,  and  we  find  no  reason  for  holding  that  the 
sum  of  $100,  as  found  by  the  Justice  to  be  the  reasonable  value  tho^f,  ie 
fixcesMve.  No  qnestlouB  of  law  are  presented  by  the  record.  Judgm«it  af- 
firmed, with  costs. 


PEOPLE  V.  KELLY  et  at 

(Common  Pleaa  of  New  York  City  and  County,  General  Term.    April  2,  IRD-t.) 

James  Kelly  and  John  Von  Glahn  move  to  vacate  Judgmoit  entered  on  a 
forfeited  recognizance.    See  22  N.  Y.  Supp.  77S. 

A.  J.  Awhatadter,  for  defendant 

v.28N.Y.8.no.lO— 72 


Digitized  by 
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DALT,  C.  J.  The  communication  from  the  Society  for  the  Prevention  of 
Cruelty  to  Children  shows  that  there  Is  some  Inaccuracy  In  the  statement  as 
to  the  prosecution  of  James  Kel^,  and  the  alleged  withdrawal  of  the  charge 
by  the  society.  As  the  original  papers  are  said  to  be  mislaid,  proot  of  the 
facts  alleged  may  be  taken  before  the  court  at  special  term,  and  preaoited  to 
the  next  general  term.  The  certificates  of  the  court  of  spedal  seissloiis  most 
be  produced. 


(Common  Pleas  of  New  York  City  and  Oonntr.  General  Term.    April  2, 1SH.) 

George  Lucas  and  Charles  Ltghte  move  to  vacate  Judgmoit  entered  on  a 
forfeited  recognisance. 

J.  B.  Fellows,  for  the  People. 
F.  P.  Trantman,  for  defendant 

DALY,  0.  J.  The  cortlflcate  of  the  district  attorney  evidently  refers  to  a 
different  case  from  that  described  in  tlie  certificate  of  the  spedal  sesaions, 
where  the  prisoner  was  sentenced  to  imprisonment,  and  not  to  pay  a  flue. 
Application  denied,  with  leave  to  renew  upon  proper  proofs. 


(Common  Fleas  of  New  Tork  City  and  County,  General  Term.    April  2, 18M.) 

Action  by  William  Risk  against  Blcbard  Uflelman  and  others.  Appellants 
move  for  leave  to  appeal  to  the  court  of  appeals. 

U.  W.  Tompkins,  for  appellants. 
'  Jaa.  B.  Angel,  toe  respondent  * 

PER  CURIAM.  The  very  exhaustive  opinion  delivered  ujjon  the  afflrmance 
of  the  judgment  appealed  from  leaves  no  room  for  doubting  its  measure  of 
exact  Justice.  27  N.  Y.  Supp.  392.  The  flagrant— almost  criminal— abuse  o:' 
Judicial  process,  upon  which  the  Judgment  Is  founded,  does  not  commend  the 
appellants  to  favorable  eonslderatlou,  in  so  far  as  their  present  motion  Is  ad- 
dressed to  the  discretion  of  the  court;  but  the  Judgment  is  mainly  predicated 
on  a  conflict  of  evidence*  and  the  questions  ot  law  Involved  are  not  of  m  novel 
or  Intricate  a  character  that  we  feel  Jnstifled  Is  remitting  them  to  Uie  atten- 
tion of  the  court  of  appeals,  and  Ux  tiiose  reasons  we  deny  tbe  motion.  Mo- 
tion denied,  with  $10  costs. 


(Common  Pleas  of  New  Yotk  City  and  County,  O^oal  Tena.  AprO  2S,  1891) 

Appeal  from  district  court 

Action  by  John  Bustln  aeainat  William  Davis. 

Argued  before  BOOKSTAVEB  and  BISOHOFF,  JJ, 

A.  Kahn,  for  appellant 

D.  Herschfleld.  for  respondent. 

No  opinion.   Jndgmoit  afllrmed,  with  costs. 


PBOPLB  V.  LUCAS  «t  al. 


RISK,  Respondent  v.  UFFELMAN  et  al..  Appellants. 


BUBTIN,  Respondent,  v.  DAVIS.  Appellant 
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DRAGHHAN,  Respondent,  t.  NSW  TORK  ft  N.  X  INV.  CO.,  Appellant 
(Common  Pleaa  of  New  Yotk  Olty  and  Ooonty,  0«ieral  Term.  April  26, 1894.) 
Appeal  from  first  district  court 

Action  by  Louis  Dracbman  against  tiie  New  York  and  New  Jersey  XDvest- 
ment  Company. 
Argued  before  BOOKSTAVEB  and  BISCHOFF,  JJ. 
Fromme  Bros.,  for  appellant. 
T.  A.  Dracbman,  for  respcmdent 
No  opinion.  Judgment  afBrmed,  wlOi  costs. 


(Oommon  Pleas  of  New  Tork  (Sty  and  County,  Goural  Term.  AstiX  26, 18M.) 

Appeal  from  fourth  district  court 

Action  by  Lewis  Kemmelbor  against  Isaac  Cohen. 

Argued  before  BOOKSTAVER  and  BISOHOFF,  JJ. 

Otto  Irving  Wise,  tor  appellant 
Douglass  &  Hlntim,  for  respondoit 

PER  OTJBIAM.  The  burden  of  showing  encfr  Is  on  the  appellant  It  does 
not  appear  that  the  motion  to  amend  the  complaint  was  granted,  or  that  ihe 
Judgment  was  not  rendered  on  the  original  cause  of  action.  There  Is  evi- 
d^ce  Btifflcient  to  warrant  the  justice  In  finding  aa  he  did  In  that  cause  of 
action.   The  Judgment  should  therefwe  be  affirmed,  with  costs. 


(Common  Pleas  of  New  Tork  City  and  County,  General  Term.    April  26,  ISM.) 
Appeal  from  fifth  district  court 

Action  by  Joseph  Boltansky  and  another  against  Anna  Stem. 

Argued  before  BOOKSTAVER  and  BISCHOFF,  JJ. 

E.  T.  Goldberg,  for  appellants. 

E.  F.  Stem,  for  respondent. 

No  opinion.   Judgment  affirmed,  with  costs. 


PARMLEE,  Respondent  T.  ASSOCIATED  PHTSICIANS  ft  SUBQEONS. 

Appelant 

(Common  Pleas  of  New  York  City  and  County,  Qeneral  Term.    April  26, 1894.) 
Appeal  from  sixth  district  court 

Action  by  Samuel  B.  Parmlee  against  the  Associated  Physicians  ft  Surgeons. 
Argued  before  BOOKSTAVER  and  BISCHOFF,  JJ. 

W.  M.  Adee,  for  appellant 
D.  B.  ^mpson,  for  respondent 

B00E8TATER,  J.  We  think  the  Judgment  should  be  rermed  and  a 
new  trial  ordered,  on  the  authority  of  Bohm  t.  Brewery  Co.,  9  N.  Y.  Supp.  ■">14; 
Rathbnn  v.  Snow,  3  N.  Y.  Supp.  92r).  nfflrmed  123  N.  Y.  34.^1.  25  N.  E.  879; 
and  Westorelt  t.  Radde;,  7  Daly,  826;  coats  to  appelant,  to  abide  the  erent. 


KEMMELHOR,  Respondent     COHSN,  Appellant 


BOLTANSKY  et  al.,  Appellants,  t.  STERN,  Refipondent 
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FUSSELL,  Respondent,  t.  CULLEN,  Appellant 


(Oommon  Pleas  of  New  York  City  and  County,  Oeneral  Twm.   May  7,  ISM.) 

Appeal  from  second  district  court 

Action  by  George  G.  Fussell  against  Richard  J.  Cnllen. 

Argued  before  BOOKSTAVER,  BISOHOBT,  and  PRTOR.  JJ. 

Nlles  &  JohnaoD,  for  appellant 

P.  Q.  Eckerson,  for  respondent. 

No  opinion.    Ordered  tliat  the  appeal  be  discontinued,  witliout  coats. 


<Gommon  I^eas  of  New  York  OII7  and  County.  General  Term.   Slay  7,  ISM.) 

Action  by  Henry  G.  Jacobs  against  William  O'Gorman  and  another 
Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRXOB,  JJ. 
No  opinion.   Motion  denied,  without  costs. 


(Common  Pleas  of  New  Ywk  City  and  County,  General  Term.   May  7. 1894.) 

Appeal  from  ninth  district  court 

Action  by  Julian  Rosenthal  against  Peter  Hunt 

Argued  before  BOOKSTAVER,  BISGHOFF,  and  FBYOB,  JJ. 

Sampler  Sc.  Fleischman,  for  appellant. 

No  opinion.  Ordered  that  tbe  Judgment  be  reversed,  and  new  trial  ordered, 
with  costs  to  app^nt,  to  abide  event 


UNION  NAT.  GAS-SAVING  CO..  Appellant  t.  WESTHDIMER  et  aL, 

ReBpondents. 

(Common  Pleas  of  New  York  City  and  Conn^,  Genial  Term.    Blay  7,  18M.) 

Appeal  from  third  district  court 

Action  by  the  Union  National  Qas-SaTlng  Company  against  AJb^  0.  West- 
heimer  and  another. 
Argued  befwe  BOOKSTAVER,  BISGHOFF,  and  PRYOB,  JJ. 
O.  H.  Sanderson,  toe  appellant 
O.  I.  Wise,  for  respondents. 

No  opinion.   Ordered  that  the  judgmmt  be  affirmed,  without  costai 


HAYES,  Appellant,  t.  CONSOLroATED  GASLIGHT  00.  OF  NEW  YORK, 

Respondent. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    May  9, 

Action  by  Maigaret  Hayes,  administratrix,  etc,  against  tlw  OolMoUdated 
Gaslight  Company  of  New  York. 
Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 
Wingate  &  Cullen,  for  appellant. 
Lord,  Day  ft  Lmd,  for  respondent. 
No  opinion.   Order  affirmed,  without  costs^ 


JACOBS  T.  O'GORMAN  et  al. 


ROSENTHAL,  Appellant,  v.  HUNT,  Respondent 
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NEW  YOBK  MUT.  GASLIGHT  CO..  BfiBpondent,  T.  GRAT,  Appellnnt 

{Common  Pleas  of  New  York  City  and  Comity,  General  Term.    May  9,  1884.) 

Action  by  the  New  York  Mutual  GadlBht  Company  agalnBt  Albert  Gray. 

Argued  before  DALY,  C.  3.,  and  BISCHOFF  and  FBYOB,  33, 

Fromme  Bros.,  for  appellant 

W.  R.  Bronk,  for  respondent. 

Ho  opinion.   Order  affirmed,  with  costs. 


(Common  Pleas  of  New  York  Ci^  and  County,  General  Term.    May  0,  18&1-) 

Action  by  Maria  L.  Wlnterson  aKalost  Hecttn-  M.  Hltchlnss. 

Arfnied  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

E.  F.  Bullard.  for  appellant. 

H.  M.  Hltchlngs,  for  respondent 

No  <q>lnlon.   Judgment  affirmed,  wltii  costs. 


<Oommon  Fleas  of  New  York  City  and  County,  Genwal  Term.   May  10, 1804.) 

Action      Lulah  Nlckerson  against  Norman  H.  NItct. 

Argiied  before  DALY,  0.  .T..  and  BOOKSTAVBR  and  PRYOR,  JJ. 

P.  P.  StaCford,  for  appellant 

Boothby  &  Warren,  for  respondent. 

No  opinion.    Order  affirmed,  with  costs. 


PEOPLB  ex  kL  ROSBBORN,  Appellant,  t.  JEROLOMAN.  Tnsttce.  et  al.. 

Respondents. 

(Common  Fleas  of  New  York  City  and  County,  General  Term.   M^  10, 1804.) 

Action  by  the  People  on  relation  of  Harry  W.  Roeebom  against  John  J. 
J^loman.  Justice,  and  others. 
Argued  before  DALY.  0.  J.,  and  BOOKSTAVER  and  PRYOR,  JJ. 
Jv  C.  Roseborn,  for  appellant. 
Edwin  A.  Pratt  for  respondents. 
No  opinion.    Order  affirmed,  with  costs. 


(Common  Fleas  ot  New  York  Olt7  and  County,  Goieral  Term.   May  11,  ISM.) 

Action  by  Clnudc  Glndre  and  others  a^Inst  Edward  M.  Bengamln. 

Argued  before  DALY,  C.  J.,  aud  BOOKSTAVBR  and  PRYOU,  JJ. 

Smith  &  Dougherty,  for  appellnnt. 

Stephen  Van  Wyck,  for  respondents. 

No  opinion.   Judgment  affirmed,  with  costs. 


WINTER80N.  Appellant,  v.  HITCHINGS,  Respondent 


NIOKERSON,  Appellant,  t.  NIVER,  Respondent 


OINDRE  et  al.,  RespondentB,  t.  BENGAMIN.  Appellant 
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HATFIKLD,  Appellant,  t.  COLE,  Respondent 


(Ck>mmoD  Pleas  of  New  York  Qty  and  County,  General  Term.    May  11,  1894.) 

Action  by  Charles  William  Haddock  Hatfield  against  Alfred  6.  Oole,  Indi- 
vidually, etc. 

Argued  before  DALY.  C.  3.,  and  BOOESTAVEB  and  FBYOR,  JJ. 
W.  H.  Knox,  for  appellant 
C  Fine,  for  respondoit 

No  opinion.   Ordered  tliat  tbe  order  appealed  from  be  reroaed,  with  costs. 


(Oommon  Pleas  of  New  York  City  and  Comity,  Omeral  Tvm.   May  11^  18H.) 

Action  by  Henry  A.  Lambert  agabtst  Gewge  W.  Carr  and  others. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVER  and  FBYOR,  JJ. 

Wm,  A.  Abbott,  for  appellant. 

Cantor  &  Van  Schaieb,  for  respondents. 

No  opinion.    Ordered  that  tbe  order  be  reversed,  with  costs. 


(Common  Pleas  of  New  York  City  and  County.  General  Term.    May  16, 18M.  • 

Action  by  Mary  A.  McGolre,  as  executrix,  against  Agnesa  Aaleta  and  otbers. 
Argued  before  BOOKSTAVEB,  BISGHOFK.  and  PBYOB,  JJ. 
T.  J.  McEee,  for  plalntlfT. 
F.  J.  Hoissen,  for  defendants. 

No  opinion.  Taxation  affirmed.  ^Hie  cases  referred  to  are  not  applicable 
to  an  action  for  partition. 


(Common  Pleas  of  New  York  CHty  and  County,  Gaia«I  Term.   May  17,  ISM.) 

Action  by  John  Allen  against  Francis  A.  Clark. 

Argued  before  BOOKSTAVBR,  BISOHOFF,  and  PBYOB,  JJ. 

S.  Lobenthal,  for  appellant. 

Earley  &  Prendergast.  for  respondent 

PER  CURIAM.  It  is  clear  that  we  cannot  review  the  evidence  In  order 
to  determine  whether  there  Is  a  preponderance  on  the  one  side  or  the  other. 
The  general  term  of  the  city  court  has  passed  upon  that  and  Its  decision  Is 
final.  The  claim  that  the  verdict  is  against  the  preponderance  of  evldeoci' 
admits  that  there  Is  some  evidence  to  support  the  verdict  There  is  no 
other  question  raised  In  the  points  of  the  appellant  and  the  Jndgmeait  must 
be  afllrmed,  with  costs. 


liAMBEBT,  Appellant,  v.  OABR  et  aL,  Respondents. 


McQTTIBE  V.  ANLETA  et  al. 


AXXiEN,  Respondent  t.  CLARK,  Appellant 
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BALDWIN,  Respondent,  t.  COHEN  et  aL,  Appellants. 

(Gomnwn  Pleas  of  New  Tork  City  and  Ciounty.  Oeneral  Term.  May  17,  lfi04.) 

Action  by  William  B.  Baldwin  against  Oeorge  J.  Cohen  and  others. 
Argued  before  BOOKSTAVKB,  BlSCHOFF,  and  FRTOB,  JJ. 
Rodman  &  Hlll^,  for  appellants. 
Frank  Moss,  for  respondent. 

No  opinion.  Ordered  that  the  appeal  here  be  dismissed,  and  the  order  eon- 
flrmlnff  the  rc^t  of  the  referee  be  affirmed,  with  costs. 


OLAFLIN,  Appellant  t.  NEW  TORK  STANDARD  WATCH  00..  Respond 

ent 

(Commcm  Pleas  of  New  York  City  and  County,  Qeneral  Term.    May  17,  lSi>4.) 

Action  by  John  daflln  and  others  against  the  New  Tork  Standard  Watch 

Company. 

Argued  before  BOOKSTAVER,  BISOHOFF,  and  PRTOB,  JJ. 
Otaas.  W.  Qould,  for  appellant 
John  W.  Weed,  for  respondent 

No  opinion.  Motion  tor  leave  to  appeal  to  the  court  of  appeals  denied, 
with  910  costs.    Bee  23  N.  T.  Bupp.  324;  28  N.  T.  Supp.  42. 


DOHERTY,  Respondent,  t.  LORD  et  al.,  Appellants. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    May  17.  ISM.) 

Action  by  John  Doherty  against  Samuel  Lord,  Jr.,  and  another. 
Argued  before  BOOKSTAVER.  BISCHOFF,  and  PRYOR,  JJ. 
Henry  Tompkins,  for  appellants. 
W.  T.  B.  Mlllican,  for  respondent. 

No  opinion.  Motion  for  reargument  denied,  with  flO  costs.  Bee  25  N.  T. 
Supp.  752;  28  N.  Y.  Supp.  720. 


IVES.  Respondent  t.  QTTINN,  Appelant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    May  17.  ISDt ) 

Action  by  Grace  D.  Ives  against  Peter  Qulnn. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRTOR,  JJ. 

Ph.  Carpeutffl:,  for  appellant. 

Wakeman  &  Campbell,  for  respondent. 

No  opinion.  Motion  for  reargument  denied,  with  flO  costs.  S.  e  2S  N.  Y. 
Bupp.  267. 


JACKSON,  Respond^t  t.  RODE,  Appellant. 

(GommoD  Pleas  of  New  York  City  and  Connty,  General  Term.   May  17, 18:>4.> 

Action      John  Jackson  aRalnst  SYederlck  Bode. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  FRTOB,  JJ. 

George  Hill,  for  appellant. 

Alderson  ft  Hinds,  for  respondent. 

No  opinion.  Motion  for  reargument  denied,  with  flO  costs.  See  28  N.  T. 
Snpp.  147. 
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JOHNSON,  Respondent,  T.  GIBDWOOD,  Appellant 


(OomnMm  Pleas  ot  New  Yinrk  City  and  Oonnty.  Oeneral  Term.   May  17^  iSMi) 

Action  by  Joseph  W.  Johnson  against  James  Glrdwood. 
Argued  before  BOOEaTAYER,  BISOHOFF,  and  PBTOB,  JJ. 
Jas.  Dunne,  for  appellant 
E.  S.  CUnch,  for  respondent 

No  opinion.   Kotlon  for  reai^ment  granted.   See  28  N.  T.  Sapp.  1SL 


MARSCHALL  et  al.,  Appellants,  t.  EISBN  VINBTARD  CO..  Respondent 

(Gommw  Fleaa  of  New  York  City  and  Ck)unt7.  Oeneral  Term.    May  17,  ISM.) 

Action  by  Augnst  Marschall  and  others  against  the  Etoen  lliM^ard  Com- 
pany, 

Argued  before  BOOKSTAVER.  BISOHOFF,  and  PRYOR,  JJ. 

Rose  &  Putzel,  for  appellants. 
Douglass  &  Mluton,  for  respondent. 

No  opinion.  Motion  for  leave  to  appeal  to  the  court  of  appeals  denied,  with 
«K>  coata.    See  28  N.  Y.  Supp.  62. 


MEYERS  et  al.,  Appellants,  t.  STIX  et  al..  Respondents. 

(Common  Pleaa  of  New  York  City  and  County,  (General  Term.    May  17, 1894.) 

Action  by  (?eorge  H.  M^ers  and  another  against  Lena  Stix  and  another. 
Plalntlflb  appeal  from  a  judgment  of  the  general  tmn  of  tbe  dty  court  28 

N.  Y.  Supp.  90. 

Argued  before  BOOKSTAVER,  BISOHOFF,  and  PRYOR.  JJ. 

Charles  Mejexs,  for  appellants. 
Samuel  W.  Weiss,  for  respondents. 

Per  OURIAM.  we  aee  Uttle  or  no  difference  between  the  facta  as  pre- 
sented on  the  former  trial  (reported  In  13  N.  Y.  Supp.  .301)  and  upon  this.  On 
the  former  appeal  we  held  that  there  was  a  trllataal  agreement  between 
the  parties,  and  we  see  no  reason  to  recede  from  that,  upon  the  facts  presented 
in  this.  We  think,  therefore,  this  Judgment  la  pnipa,  and  abonld  be  af- 
firmed, with  ooata. 


FARMLEE,  Respondent,  t.  ASSOCIATED  PHYSICIANS  ft  SDROB0N& 

Appellant 

(Commcm  Pleaa  of  New  Ywk  City  and  County,  Oeneral  Term.   May  17, 18M.) 

Action  by  Samuel  B.  Parmlee  against  the  Associated  Phyalclana  ft  8urge«i& 
Argued  before  BOOKSTAVER,  BISOHOFF,  and  PBYOB,  JJ 

C.  De  Hart  Brower,  for  appellant 

D.  B.  SlmpBon,  for  respondent 

No  opinion.  Motion  for  reargument  granted,  provided  the  case  la  aigoed  at 
the  additional  general  term  In  June. 
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PEARSALI/,  Respondent,  t.  MASON,  Appellant 

(Common  Pleas  of  New  York  City  and  Oonnt^,  Qeneral  Term.    May  17, 1£(M.> 

Action  by  Thomas  Pearsall  against  John  Mason. 

Artmed  before  BOOK8TAVEII.  BISGHOFF,  and  PBYOB,  JJ. 

Franklin  Blen,  for  appellant. 

Harrlmnn  &  Fessenden,  for  respondent. 

No  opinion.   Appeal  dismissed,  with  costs. 


PBOPLB  T.  BBTTS  et  aL 

(Common  Pleas  of  New  Tork  Olty  and  Oonnty,  General  Term.   May  17, 1S84.) 

Motion  by  Carlton  H.  Betts,  principal,  and  Akds  E.  Kelm.  surety,  to  ts- 
Oiiti'  Judgment  entered  on  a  forfeited  recoffDlzance. 
Aitrued  before  BOOK8TAVER.  BISGHOFF,  and  PEYOR,  JJ. 
John  E.  Fellows,  for  the  People. 
Joel  M.  Marx,  for  defendants. 

No  opinion.    Motion  granted.    See  27  N.  Y.  Snpp.  1128. 


PEOPLE  V.  DE6HLER  et  a1. 

(Common  Pleas  of  New  York  Olty  and  County,  General  Term.    May  17, 18&4.> 

Motion  by  John  Degbler  and  another  to  vacate  Judgment  entered  npon  a  fur 
felted  recognizance. 
Argued  before  BOOKSTAVER,  BISGHOFF,  and  PEYOR,  JJ. 
John  R.  Fellows,  for  the  People. 
Geo.  A.  Minaslan,  for  defendants. 
No  opinion.    Motion  denied. 


PEOPLE  V.  LAPIDUS  et  nl. 

(Common  Pleas  of  New  York  City  and  County.  Genernl  Term.    May  17, 1894.) 

Motion  by  Herman  Lapldus  and  another  to  vacate  judgment  entered  on  a 
forfeited  recognisance. 
Argued  before  BOOKSTAVER.  BISGHOFF,  and  PBYOB,  JJ. 
.Tohn  R.  Fellows,  for  the  People. 
Brooks,  O'SulllTon  &  Brooks,  for  defendants. 
No  opinion.    Motion  to  remit  forfeiture  denied. 


PEOPLE  T.  LUCAS  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    May  17,  t8&*0 

Motion  by  Gteorge  Lucas,  principal,  and  Charles  Ughte.  surety,  to  racate 
Judgment  entered  on  a  forfeited  recognizance. 
Argued  before  BOOKSTAVER.  BISGHOFF,  and  PBYOB,  JJ. 
J(rfin  R.  Fellows,  for  the  People. 
F.  P.  Trautman,  for  defendants. 
No  opinion.   Motion  granted. 
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RUBER,  Respondent,  t.  UNION  DISTILLING  CO.,  Appellant. 

<Oommon  Pleas  of  New  York  City  and  Oonnty,  General  Term.    May  17,  ISM.) 

Actkm  by  Lndwig  Ruaer  against  the  Union  DisttlUns  Company. 
Argued  before  BOOK  STAYER,  BISGHOFF,  and  PBYOB,  JJ- 
8.  B.  DufFy,  for  appellant. 
J.  A.  McCreery,  for  respondent. 

No  opinion.  Motion  for  leave  to  appeal  to  tbe  court  of  appeals  denied,  wlili 
^10  costs.    See  27  N.  Y.  Supp.  920. 


TOOKBB  et  al.,  Respondents,  t.  BOOTH,  Appellant 

^Common  Pleas  of  New  York  City  and  County,  General  Tern^    May  17. 18;:i.< 

Action  by  Jraeph  H.  Took^  and  oth^  against  Marion  Booth. 
Argued  before  BOOKSTAVER,  BISOHOFF,  and  PBYOB,  JJ. 
No  opinion.   Appeal  dismissed,  with  costs. 


YBOOMAN.  Appellant,  v.  HOUSTAN,  W.  ST.  &  P.  FERRY  R.  CO., 

Respondent 

•(Gomnum  Pleas  of  New  York  cnty  and  County,  General  Term.   May  17, 18B4.I 

Action  by  Lyman  C.  Vrooman  against  the  Houstan,  West  Street  &  FftTimla 
Ferry  Railroad  Company. 
Argued  before  BOOKSTAVEB,  BISCHOFF,  and  PRYOR.  JJ. 
X^amb,  Osborne  &  Petty,  for  appellant. 
Coudert  Bros.,  for  respondent. 

No  opinion.  Motion  for  leave  to  appeal  to  the  court  of  appeals  denied,  with 
?10  costs.    See  27  N.  Y.  Supp.  1128. 


WATSON,  Respondent  T.  RUSSELL,  Appellant 

■(Common  Pleas  of  New  York  City  and  County,  G^eral  Term.  May  17, 1894.i 

AcUon  by  Alice  Watson  against  John  H.  ^isaell. 

Argued  before  BOOKSTAYBB,  BISOHOFF,  and  PBTOR.  JJ. 

Vanderpoel,  Cuming  &  Goodwin,  fOr  appellant 

Van  Duzer  &  Taylor,  for  respondent 

No  opinion.  Motion  for  leave  to  appeal  to  the  court  of  appeals  granted.  Sec 
28  N.  Y.  Supp.  20. 


ENOCH.  Appellant  v.  YON  BBRNUTH,  Respondent 

(Superior  Court  of  New  YoA  Olty,  Gaieral  Term.    April  2,  ISM.) 

Action  by  Minna  Enoch  against  Mario  E.  H.  Vim  Bemuth,  as  execu- 
trix, etc. 

Argued  before  SEDGWICE,  G.  J.,  and  DUGRO  and  GILDBRSLEEVS,  JJ. 
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Edward  Oroase  (John  W.  Ooff  and  Ohas.  (SoldalOT,  ct  connseD.  t<x  appel- 
lant 

James  MacGregor  Smitb  (AusUn  Abtwtt,  of  coniiKl).  for  respondent 

PKK  CURIAM.  The  Judgment  Is  affirmed,  with  costs,  on  tbo  opinion  of 
ttae  learned  court  below. 


MUBPHY  et  al..  Respondents,  t.  NEW  YORK  Bli.  R.  00.  et  aL.  Appellants. 

(Superiw  Court  of  New  York  City,  General  Term.    April  2,  1894.) 

Actimi  by  James  W.  Mnrpby  and  others  against  the  New  YoA  Elevated 
Railroad  Company  und  anoth^. 
Ar^ed  before  SEDGWICK,  C.  J.,  and  DUORO  and  OIIJ>BR8IiBEVE,  JJ. 

Davles  &  Rapallo.  tor  appellants. 
John  E.  Parsons,  for  respondents. 

GUiDEHSLEEVE,  J.  This  1b  the  usual  action  In  equity  by  the  owner  of 
premises  abutting  niwn  the  defendants*  elevated  railroad  to  restrain  the  de- 
fendants from  the  further  malntmance  and  operation  thereof.  Judgment 
was  given  at  special  term  awarding  past  damages,  the  price  of  the  easements 
taken  by  the  defendants  fixed,  and  an  alternative  injunction  granted.  The 
questions  of  fact  raised  depended  upon  conflicting  testimony.  There  Is  suf- 
ficient evidence  In  support  of  plaintiffs'  contention  to  sustain  the  conclusions 
readied  by  the  learned  court  at  special  t^tu,  and  with  such  conclusions  the 
general  term  will  not  interfere.  The  trlaJ  court  was  manifestly  guided  by 
correct  principles  of  law,  and  prc^ierly  applied  them.  The  exceptions  to  rul- 
ings upon  questions  of  evidence  are  unassailable.  We  find  no  valid  objec- 
tion to  the  Judgment  The  Judgment  appealed  from  must  be  afllrmcd,  witb 
costs. 


BOIXT  et  al.,  Respondents,  t.  MANHATTAN  BY.  00.,  Appellant 
(Superior  Oonrt  of  New  York  Olty,  General  Term.   May  7, 18B4.) 
Appeal  from  equity  term. 

Action  by  Henry  R.  Holly  and  otbas  against  Oie  Manhattan  Railway  Com- 
pany. 

Argued  before  SEDGWICIC.  C.  J.,  and  FREEDMAN  and  McADAM,  JJ. 

Davles,  Short  &  Townsend,  for  appellant 
Ouinon  &  Atwater,  for  respondents 

PER  GURIAM.   The  Judgment  should  be  affirmed,  with  costs. 


SCHXJLZ,  Respondent,  v.  ROHE  et  al.,  Appellanbi. 

(Superior  Court  of  New  York  City,  General  Term.    May  7,  1894.) 

Action     Henry  Schulz  against  Oharles  Robe  and  othtfi. 
Argued  before  FKBEDMAN  and  McADAM,  JJ. 

Deyo,  Duer  &  Bauerdorf,  for  appellants. 
Sbaw  &  Flske^  for  reqwndent 
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PER  CURIAM.  Under  the  decision  o*  the  general  term  of  thie  court  npon 
the  former  appeal  (4  Misc.  Rep.  384,  24  N.  Y.  Supp.  118),  and  the  evidence 
given  by  both  parties  upon  the  trial  now  under  review,  the  case  was  one  for 
the  jury.  It  was  properly  submitted,  and,  upon  the  whole  case.  It  cannot 
be  held  that  the  verdict  Is  contrary  to  evidence,  or  to  the  weight  of  the  evi- 
dence. No  rmson  appears  sofflcient  to  call  for  a  disturbance  of  the  rerdlct 
There  were  no  errors  in  the  admission  or  exciuslcKi  of  eTldenc&  The  Judg- 
ment and  order  should  be  affii'med,  with  costs. 


(Superior  Court  of  New  York  City,  General  Tenq.    May  7, 1804.) 

Appeal  fi-om  equity  term. 

Action  by  Eliza  W.  White  and  Caroline  White  against  Anna  Byron  Ben- 
jamin and  others.  There  was  a  judgment  in  favor  of  the  plalntifCs  QtS  N.  Y. 
Supp.  981),  and  defendants  appeal.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  PREEDMAN,  J. 

L.  S.  Tenney,  for  appellants. 
Whitlock  &  Simonds,  for  respondents. 

FREEDMAN,  J.  Tills  Is  an  appeal  from  a  Judgment  setting  aside,  as 
against  the  plaintiffs,  a  general  assignment  executed  by  the  defendant  Ed- 
ward M.  Benjamin  for  the  benefit  of  creditors,  and  also  setting  aside,  as 
against  the  pialntiffs,  a  Judgment  entered  against  him  by  his  wife,  and  a 
certain  conveyance  made  by  him  to  his  wife. 

The  case  turns  wholly  upon  a  peculiar  and  highly  complicated  state  of  facts. 
They  have  been  so  fuUy  analyzed  and  discussed  In  the  «cteni^Te  opinion 
filed  by  the  learned  trial  Judge  that  no  useful  purpose  would  be  served  by 
a  repetition  of  them  here.  After  a  full  consideration  of  the  whole  case.  I 
am  satisfied  that  no  error  was  committed  in  the  reception  of  evidence  which 
calls  for  reversal;  that  the  fiodings  of  fact,  In  view  of  the  probabilities  and 
inferences  fairly  and  properly  deduclble  from  certain  clearly  established  facts, 
are  supported  by  sufficient  evidence;  and  that  the  findings  of  fact  sustain 
the  conclusions  of  law  based  thereon  and  the  Judgment  entered.  Even  If. 
In  a  certain  aspect  of  the  case,  Mr.  Benjamin  was  indebted  to  his  wife  at  the 
time  of  the  assignment,  it  was  only  for  a  relatiTely  small  amount,  and  th's 
amount  was  fraudulently  Increased  to  a  very  large  sum  in  order  to  consum- 
mate the  fraud  which  was  contemplated  against  the  plaintiffs.  The  fhiud 
committed  was  not  nierely  a  technical  one,  but  fraud  In  fact.  There  was  not 
only  au  lutent  to  hinder  and  to  delay,  but  also  an  intent  to  defi'and  the  plain- 
tiffs. The  fraud  had  been  planned  and  partially  organized  for  years,  and. 
upon  the  proofs,  Mrs.  Benjamin  Is  chargeable  with  participation  In  Its  final 
consommatlon,  because  she  permitted  her  husband,  aa  her  attorn^  in  fact, 
to  act  fen:  her  and  himself  as  he  did.  Substantial  Justice  has  beoi  dwe- 
between  the  parties,  and  the  Judgment  dionld  be  affirmed,  with  coats. 


CHRIST,  Respondent.     CHETWOOD.  Appellant 
(City  Court  of  New  York.  Gmeral  Term.   April  23,  1894.) 

Appeal  from  special  term. 

Action  by  Bernard  B.  Christ  against  Bradbury  C  Ghetwood. 
For  former  reports,  see  20  N.  Y.  Supp.  841;  22  N.  Y.  Supp.  1133;  28  N.  Y. 
Supp.  1160;  and  26  N.  Y.  Supp.  80. 
Argued  before  NBWBCBGBB,  MCCARTHY,  and  CONLAN,  JT. 


WHITB  et  al.  v.  BENJAMIN  et  al. 
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Edward  Bartlett,  for  appellant. 
Herman  G.  I^ew,  for  respondent. 

GONLAN,  J.  Tbla  is  an  appeal  trom  an  oMer  granted  at  special  term,  De- 
cember 21,  1S93,  allowing  full  costs  on  afflrmanco  by  the  general  term  of  an 
order  made  at  special  term  on  the  19th  day  of  May,  1893,  denying  a  motion 
for  a  new  trial  on  the  ground  of  new^-dlscoTered  evidence.  The  motion 
was  Diade  on  a  case  and  exceptions,  and  also  the  affidavits,  as  appears  from 
the  order  of  the  general  tram.  We  think  diia  case  Is  within  tlie  rule  laid 
down  In  Whitney  t.  Saze,  2  N.  Y.  Supp.  6S3,  and  the  order  aiK>ealed  from 
shonld  lie  affirmed,  with  costs.   All  concnr. 


HOONBT  et  al..  Respondents,  t.  SOBIKSOK.  Appellant 

(City  Ckrart  of  New  York,  General  Term.    April  23,  1894.) 

Action  by  Bdmnud  L.  Mooney  and  anotho'  against  Jnbn  Bobinaon. 
Argued  before  NBWBUBOBR  and  CONI^AN,  JJ. 

J.  Warren  T^awton,  fox  appellant 
Mooney  &  Shtpman,  fbr  respondents. 

NEWBUROEB,  X   This  la  an  action  by  the  j^alntlffB  for  profiesslwial 

services.  The  answer  of  the  defendant  was  a  general  denial.  On  the  trial 
-of  the  action,  the  only  question  raised  was  that  of  employment  The  plain- 
tiffs claimed  employment  by  an  agent  of  the  defendant,  and  a  subsequent 
ratification  by  the  defendant.  The  trial  justice  properly  submitted  the  ques- 
tion  of  retainer  to  the  Jury,  and,  they  having  founc|f  for  the  plalntUC,  the  Jndg- 
-meut  must  be  afflnnAfl,  with  costs. 


LANSBUROH,  Bespondent  v.  WALSH  et  al..  Appellants. 

(Olty  Court  of  New  Yoiic,  General  Term.    May  18,  1894.) 

AcUon  by  Max  Lansbm^h  against  Thomas  Walsh  and  another. 
Argued  before  BHBLICH,  G.  J.,  and  VAN  WYOK,  J. 

M.  J.  Scanlon,  for  appellants. 
L.  G.  Boaenbiatt.  tor  respondent 

BHIUjICH,  O.  J.  Tbe  facta  as  th^  appear  In  the  appeal  book  are  sub- 
stantially the  same  as  on  the  former  appeal  (20  N.  Y.  Supp.  401),  and  for 
the  reasons  stated  in  the  opinion  of  Van  Wyck,  J.,  the  case  was  one  for  de- 
termination by  a  jury;  and,  for  not  sending  It  to  the  Jury,  tbe  nonsuit  or- 
dered on  the  first  trial  was  set  aside.  The  second  trial  (that  wtaidi  we  are 
now  reviewing)  seems  to  have  been  conducted  on  the  Hoes  laid  down  Id  the 
opinion  filed  on  tbe  former  appeal  (20  N.  Y.  Supp.  401);  and  the  finding  of 
tbe  Jury  in  favor  of  the  plaintiff  being  satisfactorily  sustained  by  the  tvi- 
deuce,  and  no  error  appearing  in  the  rulings  which  require  correction  by  a 
new  trial,  it  follows  that  the  jodgmmt  appealed  from  most  be  affirmed,  with 
'Costs. 
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LEVT.  BespoDdent,  v.  KOTTMAN,  Appelant 

(City  Court  of  New  York,  General  Term.   May  18,  1884.) 

Action  by  Morris  Levy  against  Elizabeth  B.  Kottman.   

Argued  before  EHRLIGH.  C  J.,  and  VAN  WYCK  and  AIcGABTHT,  JJ. 

L.  S.  Goebel.  for  appellant 
J.  L.  Weinberg,  for  resiKmdent 

Mi^CARTHY,  J.  This  iB  an  action  for  broker's  commlsdon  nnder  employ- 
ment to  procure  a  purchaser  Cor  real  estate.  The  complaint  seta  up  employ- 
ment of  plaintifT  to  sell  No.  264  Delancey  street,  in  the  city  of  New  Yort. 
for  the  usual  commission  of  1  per  cent.;  that  he  procured  a  purchaser,  who 
paid  to  the  defendant  $50  on  the  purchase  price  of  f25,500  for  the  parcel; 
that  plaintifT  earned  his  commission  of  ^55.  The  answer  denied  the  em- 
ployment of  plaintiff,  that  he  procured  a  purchaser,  that  the  purchaser  agreed 
to  buy,  and  that  he  paid  fOO  cm  account  of  tbe  purchaae  price,  bat  allies 
that  she  received  $50  on  June  5,  1892,  from  a  stranger,  for  the  option  to  boy 
the  property  on  the  next  day,  but  that  the  stranger  never  came  back  to  com- 
plete the  sale,  and  pleads  conspiracy  and  collusion  between  the  pnrchaaer  and 
broker  to  defraud  her  out  of  1*205,— the  amount  being  the  dlfTerence  between 
the  commission  sued  for  and  the  $50  she  admitted  that  she  received.  The 
evidence  sufflciently  shows  the  employment  of  the  plaintiff  by  the  defendant's 
husband,  and  her  authority  and  ratification  of  the  same.  There  is  also 
evidence  of  the  procuring  of  the  purchaser  by  the  plaintiff,  and  his  ability 
to  carry  oot  the  contract  These  being  qnesticms  of  fact,  and  the  same  hav- 
ing been  submitted  to  the  Jury  under  proper  InstmctlonB.  and  they  having 
found  tor  the  plaintiff,  It  Is  conclusive  on  us.  We  find  no  enor,  and  the  jndg- 
vamt  should  be  affirmed,  ^tfa  costs.   All  ooncnr. 


MEAD  et  al..  Respondents,  v.  HARTWELL  et  al.,  Appellants. 

•  (City  Court  of  New  Yort:,  General  Term.   May  18,  1894.) 

Action  by  Charles  H.  Mead  and  anotiher  against  H.  Edgar  Hartwell  and 
others. 

Argued  before  EHBUGH,  C.  J.,  and  TAN  WYCK  and  MCCARTHY,  JJ. 

J.  C.  &  H.  C.  Smith  &  Koepke,  tar  aK>ellantii. 
Dill  &  Chandler,  fbr  respcmdenta. 

McCarthy,  J.  There  Is  nothing  in  the  objection  of  the  appellants;  It  if) 
too  finely  drawn.  The  summtms  complies  with  the  order  and  its  luteot. 
The  order  is  ttaereftire  affirmed,  with  costs.   All  coucnr. 


SULUVAN,  Respondent  t.  BROOKS  et  at.,  Appelhmts. 

(City  Court  of  New  York,  General  Term.   May  IS.  ISM.) 

Actltm  by  John  Sullivan  against  William  Brooks  ami  another. 
Argued  before  EHRLIGH,  C.  J.,  and  VAN  WYCK,  J. 

Alex.  Thaln,  for  appellants. 
Edwin  G.  Davis,  for  respondent 
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VAN  WYOK,  J.  The  actUm  Is  tor  damaseB  tor  personal  Injuries  recclTed 
by  reason  of  tbe  negligence  of  defendants',  servant  In  so  drlTlng  a  team  oi 
horses  as  -to  cause  tbe  wagon  to  run  upcm  plaintlir.  sad  cmsb  his  leg.  Tbe 
verdict  was  for  plaintlCT  for  $230,  and  la  not  excessive.  The  defendants  dnly 
excepted  to  the  denial  of  their  motion  to  nonsuit,  on  the  grounds  that  the 
proof  did  not  show  that  plaintiff  was  free  from  negligence,  or  that  defend- 
ants had  been  guilty  of  carelessness,  and  did  show  that  plaintifTs  negli- 
gence had  contributed  to  the  accident  The  plaintiff,  a  hod  carrier,  says 
that  he  was  shoveling  sand  from  a  pile  into  a  coal  bole  In  tbe  sidewalk,  when 
the  driver  turned  his  wagon  and  team,  and,  before  plaintiff  knew  anything, 
he  was  nm  down,  and  did  not  see  tbe  team  as  It  ba^ed  on  him,  Jnst  before 
It  stmck  bis  leg.  because  he  was  sbovding  tbe  sand  on  the  sidewalk,  with  bis 
back  towards  the  roadway;  and  that  the  driver  never  hallooed  or  said  a  word 
or  gave  any  warning,  and,  before  plaintiff  knew  where  he  was,  the  wagon 
was  on  his  leg;  and  that  tbe  driver  could  have  come  up  another  way,  and 
no  other  driver  came  np  like  him,  and  he  could  have  come  up  as  any  other 
driver  did.  And  two  other  witnesses  testify  that,  Just  Biter  the  accident,  the 
defendant  Brocks  said:  "I  am  sorry,  myself.  The  driver  yesterday  came 
pretty  near  running  over  me,  and  I  am  going  to  dischai^  blm.  That  driver 
wcut  very  near  UUlng  me,  but  be  wlU  never  drive  for  me  again."  However, 
this  defendant  denied  making  sneh  statements.  Tbe  verdict  is  not  against 
the  evldoice  or  tbe  weight  of  evidence,  and  tbe  judgment  and  wder  appealed 
from  .are  affirmed,  with  costs. 
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ABATEMENT  AND  BJflVXVAL. 

Wben  motion  to  contlDue  action  in  name  of 
defendant's  adminiatratiix  will  be  denied  on 
the  ground  of  laches.    (Sap.)  310. 

Evidence  AeM  Insnffident  to  establish  defense 
in  district  court  that  another  action  had  been 
brought  in  another  district  court,  and  dUcontin- 
Bed,  with  oiMts,  which  had  not  bean  paid. 
(Com.  PL)  4/0. 

Aooord  ancl  S&tlsflfiotioB. 

Bee  TtTmsnt" 

AOXZOK. 

Bee,  also,  "Abatement  and  ReTival;"  "Appeal;" 
"Costa;"  "Evidence;"  "Interpleader;"  "Lim- 
iution  of  Actions;"  "Parties;"  "Pleading:" 
"Practice  in  CMtII  CaMi;"  •*Bef erenee ;" 
"tVial;"  "Tenne  In  CMl  Cases." 

PiaTer  few  rdlef  Is  not  Cfmclnaire  aa  to  form. 
(Bnp.)  60& 

AdmlnlBtratlon. 

See  "Bzeeaton  and  Adminiitrators.** 


ADOPTION. 

Laws  1887,  c.  708,  giving  adopted  child  the 
ri^t  of  inheritance,  applies  to  adoptions  be- 
fore the  passage  of  the  act    (Snp.)  o25. 

The  word  "inheritance,"  in  the  act  refera 
to  pers(HiAll7  as  well  as  realtr.  (Sop.)  026. 

Ag*enoy-. 

See  "Principal  and  Agent-" 


AUENS. 

Bnrmeee.  not  being  white  persona,  or  peraonR 
•t  African  natiTHy  or  descent,  cannot  be  nat- 
mliied.    (CltT  Ot  Alb.)  383. 


AUCBBATION  OF  JNSTBV- 
MBNTS. 

Altering  affidavit  of  justification  of  obligors 
does  not  affect  validltr  of  bond.    (Sup.)  230. 

T.28H.T.8.— 78  (11 


APPBAIi. 

To  ooort  of  appeals. 

Application  for  leave  to  appeal  to  coort  of 
appeals  must  state  gaestion  of  law  to  be  re- 
viewed.  (Com.  PI.)  3. 

Leave  to  appeal  to  coort  of  appeals  will  not 
be  granted  except  where  the  qnestton  baa  never 
been  adjudicated  by  said  court.  ^Com.  PL)  3. 

Jarlsdlctlon. 

intM4ocntorT  judgment  overraling  demurrer 
to  connterdum  is  not  amealable  where  the 
coanterclaim  was  abandoned  on  the  trial.  (Com. 
Pi.)  1. 

Order  directing  entir  of  interlocutorr  judg- 
ment is  not  appealable.   (Sup.)  166. 

Receiver  is  aggrieved  by  an  order  to  mon- 
ey, and  may  appeal  therefrom.   (Sup.)  407. 

Heirs  of  decedent  are  aggrieved  hj  Judgment 
against  trustee  of  estate  for  claim  a^inst  de- 
cedent.  (Sop.)  472. 

Dismissal  for  want  of  prosecution  doea  not 
prevent  another  appeal.  (Sup.)  84B. 

Fraotloe. 

Objection  that  evidence  is  immaterial  and  ir- 
relevant is  insufficient  to  present  point  that  fact 
proposed  to  be  proved  is  not  within  the  issnes. 

(Com.  PI.)  42. 

Exceptions  to  evidence  are  not  available  on 
appeal  unless  ground  of  objection  was  stated. 
(Com.  PI.)  146. 

When  case  is  not  abandoned  bv  lapse  of  'time. 
(Super.  N.  Y.)  665. 

Case  htld  to  contain  sufficient  statemrat  of 
evidence  where  question  of  law  ia  iavolTed. 
(Super.  Buff.)  696. 

SettlemMit  of  case  by  trial  judge  Is  conclusive 
where  facts  are  disputed.    (Com.  PI.)  714. 

When  cause  will  be  stricken  from  calendar. 
(Super.  N.  Y.)  780. 

Notice  of  appeal  hdd  sufficient  to  bring  op  for 
review  two  orders  entered  on  tiiie  same  day. 

(Sup.)  »19. 

Beriew. 

Exceptions  taken  on  trial  present  no  question 
for  review,  where  no  motion  was  madA  for  a 
new  trial,  or  exceptions  ordered  to  be  heard 
at  general  term.    (Sap.)  214. 

Objection  to  evidence  as  incompetent  and  lm> 
material  docs  not  present  objection  that  the 
fact  to  be  eatabiished  by  such  eridenee  was  not 
pleaded.    (Sup.)  237. 

.W) 
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Exceptions  to  findings  of  fact  and  concla- 
tions  of  law  filed  on  entry  of  interlocutoiT  jnig- 
meut  raise  qttestioii  of  ^intiff's  rl^t  to  sne. 
(Slip.)  472. 

A.  general  objection  to  an  instrnctlon  1»  Innf* 
tident  If  the  Instrnctlon  Is  correct  In  part. 
^Com.  H.)  572. 

Opinion  of  referee  not  a  part  of  his  >^eport 
from  which  appeal  can  be  taken.   (Sup.)  1072. 

Bavlev  —  Objeotlons  not  raised  below. 

Exceptions  to  ruling  on  erldoice  are  Dot  avail- 
able TinleBs  the  eroands  of  objections  were  stat- 
ed. (Com.  PI.)  17. 

Wben  jadgment  will  be  reversed  though  no 
exceptions  wen  taken  in  trial  court.  (Super. 
N.  Y.)  655. 

Parts  of  charge  not  excepted  to  will  not  be 
reviewed.    (Super.  N.  Y.)  658. 

Objection  that  replevin  will  not  lie  for  prop- 
ertr  taken  tuder  attachment  cannot  be  raised 
tor  the  first  time  on  appeal.   (Sov.)  880. 

Objection  that  disputed  question  of  fact  should 
"Mit  have  been  decided  on  affidavits  cannot  be 
>.aised  for  the  first  time  on  appeal.   (Sup.)  1042. 

Judgmj'nt  may  be  reversed  because  case  was 
aubmitted  to  jury  on  erroneous  rule  of  dnmageB, 
thoagfa  no  exceptions  were  taken.   (Sup.)  1044. 

 Weight  and  suffloienoy  of  erldenoe. 

Verdict  or  finding  on  conflicting  evidence  will 
not  be  disturbed.   36,  89,  655,  5<&,  827,  914. 

Common  pleas  will  not  revn-se  judgment  of 
city  court  on  ground  that  verdict  is  without  evi- 
dence to  Bupoort  it,  unless  appellant  reqnesta 
dismissal  or  direction  in  his  favor,  and  except 
to  denial  of  motion.   (Com.  Fl.)  42. 

When  verdict  will  be  set  aside  by  general  term 
as  against  weight  of  evidence.   (Com.  PI.)  60. 

Evidence  held  sufficient  on  appeal  to  sustain 
a  Judgment  in  favw  of  platntiff  for  scaring 
plalDtiirs  team  while  blowing  whistle  and  let- 
ting off  steam  from  locomotive.  (Sup.)  169. 

When  finding  that  defendant  did  not  diminish 
the  natural  Sow  of  water  in  the  stream  will 
not  be  disturbed  on  appeal.    (Sup.)  S09. 

Affirmance  by  general  term  of  city  court  Is 
cnnclusire  on  the  court  of  roinnidi)  pleac  as  to 
the  weight  of  evidence.   (Com.  PI.)  42.  572, 

Verdict  will  not  be  disturbed  merely  because 
appellant's  witnesses  outnumbered  tbose  of  re- 
Hpondents.    (Super.  N.  Y.)  U84. 

When  reversal  for  error  in  admission  of  evi- 
dence Is  equivalent  to  holding  that  the  evidence 
was  sufficient  to  authorize  a  recovery.  (Super. 
Buff.)  689. 

Failure  to  move  to  diNmisB  complaint  Is  con- 
cession that  evidence  is  sufficient  to  warrant 
snbmiMlon  to  Jury.    (Com.  PI.)  715. 

Decision  by  special  term  on  disputed  question 
of  fact,  presented  by  conflicting  affidavito,  will 
not  be  disturbed.   (Sup.)  1042. 

Finding  of  referee  will  not  be  disturbed  un- 
less against  the  manifest  preponderance  of  evi- 
dence.   (Sup.)  1072. 


Review— Harm  lew  error. 

Error,  if  any,  in  admitting  eridence  of  b- 
dlctment  of  witness  for  purpose  of  alf«tiiig 
credibility  Is  cured  by  showing  eoDTictioiL 
(Sup.) 

Imffroper  statement  by  judge  that  witnm 
was  interested  In  daim  sued  on  kdd  not  pnh- 
didal.  (Sup.)  906. 

Admission  of  incompetent  evidmce  li  htna- 
less  where  competent  evidence  of  the  nme  far* 

is  afterwards  received.   (Sup.)  900. 

When  modification  of  judgment  on  appcil  i« 
harmless  error.   (Sup.)  1000. 

When  error  in  admisdon  of  testimony  ii  cored 
by  striking  it  out  (Sop.)  1067. 

Deoislon. 

Judgment  will  not  be  reversed  for  an  cttw, 
in  evidence,  where  there  is  no  sutwtantisl  prei-j 
udice,  and  the  case  is  simple,  and  has  wn 
twice  tried,  with  a  Terdict  each  tinw  for  dIi^ 
tiff.  (Com.  PL)  67. 

Where  a  case  is  not  settled  as  required  hj 
law,  and  certificate  of  the  clerk  is  insaffidnt. 
judgment  will  be  affirmed.   (Sop.)  16S. 

An  appeal  will  not  be  dismissed  for  failure  n 
serve  a  case  and  exceptions  within  the  time  pre' 
scribed.    (Sup.)  220. 

When  judgment  will  be  reversed  for  Mtvl 
in  record.    (Com.  PI.)  736. 

 Bestitution. 

Granting  of  motion  for  restitution  after  w- 
VMwU-  is  discretionary.   (Com.  Fl.)  30. 

ABBEST. 

Order  refusing  to  vacate  arrest  will  be  af- 
firmed, where  right  to  arrest  dnoids  oo  ficw, 
which  can  only  be  establisheo  on  the  tiiiL 
(Sup.)  168,  160.  ^ 

ABSON. 

Evidence  of  movements  of  defendant  just  bej 
fore  fire  Is  admissible.-  (Sup.)  1081.  | 

Sufficiency  of  evidence  to  go  to  Jury.  (Saikil 
1081.  I 

ASSiamCENT.  I 

A  contract  which  by  its  terms  b-tada  the  li-nH 
representatives  of  the  parties  is  ass  gnsble., 
(Com.  PI.)  10. 

Assignment  of  a  claim  cannot  be  qupstira«d 
by  debtor  where  It  is  suffident  to  protect  clebtm 
in  paying  assignee.  (City  Ct  N.  Y.)  75S. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITOBS. 

See,  also,  "Fraudulent  Conveyances." 

Provision  in  favor  of  attorney  for  serried  » 
lie  rendered  thereafter  invalidates  the  a&sijn 
ment.    (Super.  N.  Y.)  2U6. 
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ASSOOIATEONB. 

See,  ilso,  "OoEjMWfttloiu.** 

Employe  holding  under  by-law  "daring  thf> 
[ileasjre  of  an  aBSodation  mar  be  diicharged 
It  a  r^lar  meeting.    (Com.  fl.)  657. 

ASSUMPSIT. 

Vendor  who  leaves  part  of  pnrcliaBe  money  in 
lundi  of  vendee  to  eecure  mm  against  Incum- 
knoces  preferred  fay  the  vendee's  attorney  can- 
not recover  saeh  ram  from  the  attorney  after 
ffttisfjing  the  incumbrances.  (Sap.)  866. 

la  action  for  money  loaned,  evidence  that  the 
money  was  0ven  to  defendant  under  special 
iKreement  is  admissible  atlder  general  denial. 
;S«p.)003. 

ATTAOHaiENT. 

AttacbmCTt  reciting  that  defendants  '^ve 
issigned,  disposed  of,  or  secreted  their  prcqjerty, 
with  intent  to  defraud  their  crediton,"  Is  snffi- 

^ent.    (Snp,)  212. 

Attachment  creditor  may  enjoin  removal  of 
limpLTty  from  jurisdiction  of  court.    (Sup.)  380. 

Affidavit  on  information  and  belief  Is  insnffi- 
eient  where  It  merely  refers  to  afBdavits  on  file 
u  sonrce  of  information.    (Sap.)  ^28. 

When  sheriff  will  not  be  ordered  to  sells  de- 
fendant's books  of  account.    (Sup.)  64L 


ATTORNEY  AHD  CXJJANT. 

Costs  for  services  rendered  by  an  attorney 
in  the  cue  belong  to  the  attorney.  (Super. 
Buff.)  IfiS. 

Action  for  serrices  rendered  in  another  state 
etDDot  be  mainteiued  without  showing  that 
mch  action  Is  maintainaUe  under  the  laws  of 
that  sUte.   (Com.  PI.)  729. 

Reference  to  hear  and  r^ort  may  be  ordered 
DO  eummary  application  to  compel  an  attorney 
to  pay  over  money.   (City  Ct.  NT  Y.)  754. 

_  Attorney  is  entitled  to  compensation  for  serv- 
ices rendered  under  contract,  though  the  client 
prevented  performance  of  all  the  services  re- 
quired by  ttie  contract  (City  Ot  N,  Y.)  765. 


See  "Cazrlers." 


BAHJKENT. 

Where  bailee  returns  chattel  In  damaged  con- 
dition, he  must  shnw  that  he  was  free  from 
fiolt.    (Super,  N.  V.)  6G7. 

BANKBUPTCY. 

Complaint  whfrh  alleges  that  defendant  par- 
dused  goods  without  Intending  to  pay  therefor 
Kates  a  cause  of  action  for  fraud  within  Hev. 


St  U.  B.  I  5117,  providing  that  debt  ereatad  by 
fraud  aluU  not  be  dischaived.  (Snp.J  877. 

BANES  AND  BANKING. 

Deposit  Is  not  a  special  fund  for  payment  of 
checlcs  drawn  at  same  time  in  absence  of  agree- 
ment to  that  effect.    (Snp.)  407. 

Deposit  of  checks  in  the  usual  course  of  busi- 
ness vests  title  thereto  in  the  bank.   (Sup.)  407. 

Roles  and  custtuns  of  clearing  house  do  not 
affect  relation  between  holder  of  check  and  the 
bank  on  which  It  Is  drawn.    (Sup.)  407. 

Gertiflcation  of  check  Is  merely  an  acceptance 
by  the  bank,  and  does  not  create  trust  4n  favor 
of  holder  of  certified  check,  or  give  him  a  spe- 
cific lien  on  funds  of  bank.    (Sup.)  407. 

When  depositor  is  not  estopped,  by  delay  in 
discovering  forgery,  from  recovering  from  bank 
the  amonnt  of  forged  checks  paid  by  it  (Com. 
PI.)  m. 

BASTABDT. 

Seversl  adjournments  may  be  allowed  though 
the  aggregate  time  exceeds  80  days.  (Sup.) 
458. 

See  "Wins.** 

BLUs  and  Notes. 
Bee  "Negotiable  Instruments." 

Bona  Fide  Purchasers. 

Bee  "Chattel  Mortgages." 

Boundaries. 

See  "Riparian  Rights." 


See,  also.  "Horse  and  Street  RaUroads;"  "RaU- 
road  Cimipaniea." 

Rnle  stated  as  to  liabllitr  of  carrier  tot  In- 
uiy  to  imrulr  or  restive  animal.  (Saper.  N. 


Bequest. 


Instruction  that  no  force  was  used  In  ejecting 
plaintiff  from  defendantfs  street  car  hdd  emt. 
(Clr.  Ct.)  S4. 

Railroad  employe  traveling  on  employe's  pass 
Is  a  passenger,  and  cannot  recuver  for  injuries 
received  while  riding  on  the  engine.  (Sup.) 
208. 

When  provisions  of  ticket  do  not  affect  car- 
rier's linbility  for  loss  of  baggage.  (City  Ct 
N.  Y.)  520. 

When  assent  by  passenger  to  limitation  of 
carrier's  liability  wnl  not  be  implied.  (Com. 
Pi.)  577. 

Agreement  to  limit  carrier's  liability  after 
passenger  had  paid  his  fare  requires  a  separate 
con^deration  to  support  It    {Com.  Fl.)  577. 
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InjBTx  to  pa«i«i(er  Md  to  hare  renilted  trom 
eontrlbntorjr  negligeoce.  (Com.  PI)  738. 

Pmon  injured  by  collision  between  street 
can  mar  testify  as  to  Bpeed  of  car  befiwe  ctA- 
llaton.  @aperrN.  T.)  781. 

Kailroad  company  held  not  liable  for  netfU- 
gence  of  postal  clerk.  (Snp.)  TW. 

It  is  negligent  to  attempt  to  board  a  moring 
rrain  uoletta  there  fs  some  coercion  of  drcum- 
ktances.  (Sap.)  866. 

dumffe  of  Vexiiie* 

Beo  "Venn*  in  CItU  Gasea.** 


OHABITIBS. 

When  bequest  to  mifw^)nar7  society  is  Toid 
unless  will  was  ex(^>uted  two  months  before 
testator's  death.   (Sup.)  625. 

English  doctriue  tlint  deriaes  and  bequests  for 
I'liarity  are  not  void  for  wnnt  of  defined  bene- 
ficiary does  not  obtain  In  New  York.  (Sup.) 
025. 

OHATTEL  ICORTaAQES. 

Mortgagee  is  not  a  bona  fide  porchaser  where 
mortgage  is  given  to  secure  existing  debt. 
(SnpO  800. 

Release  of  chattel  mortjcage  estops  mortgagee 
from  daiming  property  as  afcainst  a  Bubseqaent 
mortgagee  thereof.   (Sup.)  452. 

Children. 

See  "Adoption:"  "Guardian  and  Ward:"  "Pa- 
rent and  Child." 

Client. 

ttoa  "Attoniey  and  Glient" 
Collateral  Inheritance  Taxes. 

See  "Descent  and  DiMtritiut^on." 


COUJSIOK. 

Evidence  AeM  not  to  mIiow  negligence.  (Snper. 
N.  T.)  66». 

Common  Carrier. 

See  "Carriers." 

CONSTITUnONAIi  LAW. 

Laws  1891,  c.  105,  ft  604,  providing  that  a 
contractor  for  city  woric  in  the  city  of  Buffalo 
Hhall  not  accept  more  than  eight  honrs  as  a 
tiay's  worlc  tn  performance  of  his  contract,  la 
itmstilutional.    (Sup.)  3U3. 

Taws  18ST,  c.  470  (Ives  Pool  Bill)  is  uucoiisti- 
tutional.    (Com.  PI.)  020. 


Laws  1887.  c  479  (Ives  Pool  BUI),  aittbomj| 
the  sale  of  pools  on  horse  racea^  lanatapriTM 
or  local  bilL  (Sop.)  811.  H 

OOHTBMPT.  ■ 

It  Is  a  cmtonpt  of  court  to  IntcrpoM  a  bm 
answer.  (Sup.)  18&.  \ 

Where  plaintiff  is  prevented  from  obtsisiag 
satisfaction  of  his  judgment  by  the  interpositioai 
of  a  false  answer,  defendant  will  be  fined  tM 
amount  of  such  Judgment   (Sup.)  139. 

Refusal  to  testify  before  grand  jury  is  cos- 
tempt  committed  in  the  preaenoa  of  Oie  conn. 
(O.  &  T.)  500.  ^ 

Disobeying  injtmctlon  Is  a  criminal  coutemp' 
where  the  judge  granting  the  injouction  ba-i 
power  to  CTtvtain  the  aindication,  though  liu 
decision  was  erroneous.  (Sup.)  OEO. 

OOHTnnFANOB. 

Affidavit  most  show  facta  aa  to  effmrta  to  ob 
tain  attendance  of  witnesses.  (Snper.  Buff.l 
693. 

Oranting  adjournment  while  trial  U  in  p^••{^ 
ress  is  a  matter  of  discretion.   (Stq>.)  lUUi.  . 

CONTBACTS. 

See,  also,  "Asfdgnment  for  Benefit  of  Cr^li^ 
ors;"  "AsBumpsit :"  "Corporationa;"  "Fr.m-!* 
Statute  of;"  "Praudulent  Conveyano--:" 
"(iift«;"  "InRiirauce:"  "IiandlOT^  ajid  T.-u 
ant;"  "Master  and  Servant;"  "Mortgacr*:' 
"Xegctiabl«-  lui-trunifuts:"  "Partaerrfiip' 
"Prindpat  and  Agent;"  "Sale:"  **Spe<-i& 
Performance;"  "Vendtv  and  Purchaser." 

Validity. 

Acceptance  of  offer  in  its  exact  terms  i->  ti 
diAjM'nttable  for  formation  of  contract.  i«*<'ii! 
PI.)  02. 

ftfinds  of  parties  hdd  not  to  have  met.  (Cca 
PI.)  147. 

A  contract  repn^nAiit  to  a  statute  is  unl.-m 
fal,  and  cannot  be  enforced.    (Com.  PI.)  549' 

Agreement  by  one  to  give  "ail"  his  propfrt 
to  another  is  not  v<AA  tar  uncertainty. 
N,  y.)  776. 

ConBiderstion. 

A  promise  to  do  what  one  is  already  bono 
by  contract  to  do  is  not  a  consideration  for 
counterpromise.    (Cfim.  PI.)  577. 

Agreement  to  provide  for  a  paw>n  for  Iif 
and  bury  him  when  dead,  Md  a  sufficient  «.i>i 
sideretion  to  support  a  promise  hj  such  nerwi 
to  give  property  at  his  death.  ^iq>er.  N.  Y 
776. 

Bxecutory  contract  supported  t»r  m^tnri»: 
eonsideratloii,  only,  is  not  enforceable  at  law  < 
in  equity.  (Sup.)  092. 

Interpretation. 

A  contract  to  pay  the  contractor  the  cost  < 
lalKkr  and  material  used  in  the  baildinff.  "ai 
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1  per  ceat.  added  thereto  aa  profit,"  Inclndes 
fments  made  by  the  contractor  to  snbcon- 
ictort,  who  charged  their  cuBtomarr  profits  on 
)ir  mbcoDtiacti.  (Com.  Fl.)  21. 
inhere  a  contract  to  DnamblsiioaB,  conatnic- 
n  is  f or  tlw  eonrt.   (Com.  PI.) 

Lgreranent  for  transportation  of  goods  by 
It,  by  which  shipper  is  reanired  to  load  in 
■ee  days,  does  not  reqiiire  the  boat  owner  to 

Lthe  boat  at  the  dock  for  three  dayB,  not- 
tandiQff  dock  regulations.   (Com.  PI.)  48, 

Vhen  agreement  to  pay  expenses  of  operating 
Iroad  pro  rata,  according  to  the  number  of 
•  loads  shipped  by  the  parties,  does  not  entitle 
nrty  to  dedactton  where  cars  used  by  him 
re  smaller  than  tiioM  nied  1^  the  other  vaxtj. 
ip.)  1S2. 

■roTiBion  on  which  forfdtnre  li  based  wtll 
strictly  constmed.  (Sap.)  281. 
Lgreemeat  to  Issae  proportioiiate  riiare  of 
7  increase  of  stock  to  one  of  the  organizers 
the  corporation  or  his  assigns  hdd  to  be  in- 
ded  for  benefit  only  of  the  holder  of  the 
nnal  stock  of  sudi  organizer.    (Sup.)  434. 

tepresentations  In  note  at  end  of  specifica- 
is  on  which  contractor  relied  in  making  his 
are  part  of  the  contract.    (Sup.)  440. 

Contract  which  proyldes  that  amount  of 
rk  "completed"  shall  be  estimated  each ' 
Qth,  and  pLaintift  paid  therefor,  hdd  not  to 
tly  onlj  to  portions  of  the  work  which  has 
a  entliely  Inished  and  comjdeted.  (Sop.) 
t, 

ontract  &«Id  to  be  joint    (Com.  PI.)  569. 

.  construction  of  a  contract  l>y  the  parties 
reto  is  of  great  weight.    (Sap.)  614. 

P'ritten  part  of  contract  on  printed  form  Tuid 
reconcilable  with  the  printed  part,  and  there- 
e  subject  to  rule  that  in  sacn  case  written 
t  miist  prevail.  (Sup.)  1014. 

rformanoe. 

Then  time  of  performance  la  w^Ted.  (Super. 
Y.)  6B9. 

contract  to  erect  a  building  of  certain  ma- 
als.  and  in  accordance  with  certain  plans,  is 

substantially  performed  by  the  erection  of 
luilding  as  useful  or  of  equal  money  value 
that  called  for  by  the  contract   (Sup.)  833. 

ontract  to  do  work  for  $21,000  is  substan- 
It  performed  where  all  the  work  had  l>een 
e  except  what  would  cost  about  flSO.  (Snp.) 


tions. 

^here  a  contract  provides  for  payment  for 
■k  done  on  approval  by  a  third  person,  such 
ntvfil  mav  be  shown  by  implication.  (Com. 
23. 

rbere  complaint  alleges  that  defendant  duly 
cuted  the  contract  sued  on  a  demurrer  ad- 
s  the  fact  of  execution,  and  does  not  raise 
objection  that  the  contract  shows  on  its 
>  tliat  it  was  signed  by  a  director  of  defend- 
;    (Sap.)  423. 


Contract  to  build  house  in  rioiation  of  dty 
odinwooes  is  unlawful,  and  action  tax  tweach 
wiU  not  lift   (SapO  401). 

No  recovery  can  be  had  on  a  building  contract 
unless  subetaotial  performance  is  shown.  (Sup.) 
833. 

Acceptance  of  buildiofr  by  archirect  hrld  not 
couc-Iusive  on  the  owikt  in  an  action  for  the 
contract  price.   (Sup.)  8:^3. 

ilRcovery  may  be  had  for  extra  work  done  in 
reliance  of  verbal  afr'i'ement  to  pay  therefor, 
though  the  written  contract  provided  that  no 
recovery  could  be  had  for  extra  work  unless 
written  estimate  was  signed  hy  architect  and 
owner.   (Sup.)  833. 

Action  cannot  be  maintained  by  person  not 
a  party  to  a  contract  unless  it  was  beneficial  to 
him,  and  was  intended  to  be  so  by  ttie  parties. 
(Sup.)  »8T. 

Ctontributory  Negrlig«noe. 

See  "Master  and  Servant;"  "Negligence;" 
"Railroad  Companiea." 

Gonveraiozi. 

See  "Trover  and  Conversion." 

Oonveyanoes. 

Bee  'Vrandulent  Conveyances;"  '*Mortgagee;" 
"Sale;"  "Vendor  and  Purchaser." 

CORPOBATIOKS. 

See,  also,  "Carriers:"  "Horse  and  Street  Rail* 
roads;''  "Infiurance;"  ""Munidpai  Corpora- 
tions;" "Railrcad  CTompanies," 

Liability  to  transfer  tax,  see  "Descent  and  Dls- 
trlbation." 

Nature  of  bnainess. 

Corporate  business  may  be  inferred  from  cor- 
porate name.   (Super.  N.  Y.)  77. 

Actions. 

Objection  that  complaint  does  not  allege  that 
plaintiff  is  a  corporation  is  waived  1^  answer^ 
ing  on  the  merits.    (Super.  Buff.)  683. 

Stook. 

Consolidation  of  three  corporations  with  in- 
creased capital  stock,  and  purchase  of  majority 
of  the  stock  of  a  fourth  corporation  with  part 
of  the  stock  of  the  consolidated  corporation,  hdd 
not  an  increase  of  the  stock  of  sucn  fourth  cor- 
poration. (Sop.) 

Dividends  on  stock  are  income,  though  paid 
from  sales  of  land  which  was  the  only  property 
of  the  corporation.  (Sup.)  902. 

When  bank  has  lien  on  riiares  of  stock  for 
debts  of  shareholder.   (Snp.)  IIDO. 

Stockholdera. 

A  ttoekholdv  of  an  insdvent  corpcnraUon 
cannot  enforce  pnsonal  liability  of  another 
stockholder  for  corporate  debts.  (Gb.  Ot)  IBS. 
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Stodduddar  mar  pnrehaM  mortgage  bondi  and 
enforce  tbem  in  the  naaal  way.   (Sup.)  ^S. 

UlMppUcation  of  earntngB  by  railroad  com- 
pany ia  not  available  to  atockholder  aa  defense 
to  action  to  foreclose  mortfrafe  given  hj  tlie 
railroad  company.  (Snp.)  QXt. 

Foreign  oorporotioDS. 

Failure  to  allege  domicile  of  f<xtign  vawm,- 
tion  is  not  demurrable.   (Super.  N.  X.)  W. 

In  an  action  against  a  foreign  corporation 
brought  in  New  York,  defendant  cannot  plead 
the  New  York  statute  of  limltationa.  (Sup.) 
104. 

Agreement  to  renda  aerricea  to  a  foreign  cor- 
poration made  In  New  York  is  a  New  York 
contract,  though  it  doea  not  fix  the  price  of  the 
aerrices,  and  the  New  York  courts  have  juris- 
diction of  an  action  against  the  corporation  on 
aoch  contract  (Sup.)  lOi. 

When  actkm  against  a  foreign  corporation  will 
not  be  dismissed  on  the  ground  that  idalntiff 
Is  a  uwresident  (Com.  PI.)  672. 

OQSTS.  . 
See,  also,  "Eminent  Domain." 
Bight  to. 

Judgment  for  plaintiff  for  lefw  than  amount  of 
offer  Add  more  favorable  than  offer  by  reason 
of  extinguiahing  counterclaim.   (Sup.)  1046. 

Security. 

Security  for  costs  in  action  for  death  by 
wrongful  act  should  not  be  required  on  the 
aole  ground  that  plaintiff  is  Irresponsible  and 
the  oatate  insdvent  (Sup.)  023. 

Affidavit  of  nonrMidence  of  plaintiff  hOd  pri- 
ma fade  anfficient.   (Super.  N.  Y.)  1003. 

Ex  parte  order  without  ootiro  may  be  granted, 
requiring  nonresident  plaintiff  to  give  secQrlty. 
(sSper,  N.  Y.)  lOOa 

Taxation. 

A  trial  fee  Is  taxable  trfaintlff  on  an  in- 
quett  after  defendant'a  default.   (Com.  PIO  ^. 

When  calendar  fees  will  not  be  allowed. 

(Super.  N.  Y.)  663. 

When  fees  of  witnesRes  not  called  at  trial  are 
not  taxable.    (Super.  N.  Y.)  663. 

When  plaintiff's  costs  cannot  exceed  damages 
recovered.   (City  Ct  N.  Y.)  765. 

Ootmterclaim. 

Bee  "Set-Off  and  Oonnterclalm.** 

OOTTBTS. 

InvalldltT  of  patent  ia  available  as  a  defense 
fai  action  for  Wlce  of  patent  right  brought  in 
Btate  court.  (Super.  N.  Y.)  74. 

V<dantary  appearance  by  defendant  waives  ob- 
^^kms  to  jurisdiction  of  hia  person.  (Sup.) 


Season  of  oyer  and  terminer  la  not  ion 
rupted  by  taking  recess  and  adjooming  gru 
jury  for  several  days.   (O.  A  T.)  500. 

Court  of  common  pleas  has  Jurisdiction  of  a 
tlon  to  remove  nonresident  trustee,  where  DM 
of  trust  property  la  in  New  York  city.  {Cot 
PL)  648. 

Action  by  resident  plaintiff,  in  which  oonm 
dent  plaintiff  is  jcAaed,  kttd  to  have  taoi 
brought  by  the  resideitt.  (Com.        54a  ~ 

OBEDITOBS*  BILIi. 

Foundation  is  not  laid  by  execution  levii 
after  debtor's  death,  though  on  the  same 
(Super.  N.  Y.)  666. 

OBZXINAXi  IiAW.  I 

Application  for  certificate  of  reasonable  dodi 
in  oriler  to  obtain  stay  i>endiDg  appeal  will  ■ 
denied  where  a  similar  applicatioD  has  be(^ 
denied  by  the  trial  judge.   (Sup.)  ITS. 

Conspiracy  to  commit  felony  when  exeenta 
is  merged  in  the  felony.    (O.  &  T.)  387. 

Code  Cr.  Proc.  I  332,  forbidding  convictu 
under  plea  of  gnilty  wb^e  the  crime  la  ponia 
able  death  or  imprisonment  for  life.  do< 
forbid  conviction  on  plea  of  guilty  of  maoBlaagl 
ter  in  the  second  degree,  though  indictment  ws 
for  murder  in  the  first  degree.   (Sup.)  912. 


DAMAQEa 
See,  also,  "I>eath  by  Wrongful  Act.** 
Proximate  and  remote  eanae. 

Injuries  caused  by  walking  to  destination  U 
not  the  proximate  result  of  being  disdiaigc 
from  train  at  the  wrong  station.  (Sop.)  8M. 

Keasnre  of  damagea. 

Measure  of  damages  for  breach  of  contract 
nut  the  sum  Bttpntated  in  the  contract  as 
price  of  the  privilege  of  canceling  it.  (Coo 
PI.)  26. 

Loss  of  dividends  may  be  computed  io  actic 
for  conversion  of  stock.   (Com.  Pi.)  540. 

Damages  1^  loss  of  rents  by  failure  to  coi 
plete  balldlng  at  time  specified  are  within  tl 
contemplation  of  the  partiea,  and  the  oontrmct< 
is  liable  therefor.    (Com.  Fl.)  646. 

A  party  cannot  question  correctness  of  m 
of  damagea  adopted  at  bis  requeat.   (Sup.)  901 

Measure  of  damagea  for  flooding  land  is  lo 
of  rents  and  permanent  injuries,  but  not  diffc 
ence  in  value  of  the  land  before  the  proceedii 
and  at  the  time  of  trial.   (Sup^)  1044. 

ExoeaslTe  damages. 

Yerdlct  for  porsonal  fojnriea  Md  not  ocei 
ive.  (Super.  N.  X.)  781. 

Verdict  for  91,000  for  ininrrto  plaintUTa  kn 
Md  not  excessiw^  (Snp.)  ICw. 
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Practice. 

QnnitlOD  Bi  to  what  was  Mr  mRrket  Talue 
.if  the  rtock  of  xoods  at  time  of  cuuTernoo  <loeH 
not  caU  for  eridence  of  xetail  prices.  (Sup.) 

JWi. 

Evidence  of  permanent  Injuries  may  be  idTen 
[hough  complaint  contains  so  allefatloD  there- 
of. (City  (ft.  N.  Y.)  tsea. 

May  be  recovered  for  permanent  injuries  un- 
in  general  allegation.    (Com.  Pi.)  T20. 

LoH  of  earnings  may  be  recoT»ed  undngoi- 
enl  aUegation     damages.    (Com.  PI.)  T2a 

Lua  of  profits  may  be  recovoed  where  bosl- 
.less  waa  intermpted  by  wrongful  Stfsnre  of 

eooda.   (City  Ct  N.  Y.)  702. 

When  allowance  for  loss  Of  eandags  cannot 

he  made.   (Snp.)  066. 

Declarations  as  to  suffering  made  seTernl 
iQonths  after  Injury  are  not  admissible  In  actidn 
for  such  injury.   (Sup.)  1014. 

Eridence  Md  insuffi<^ent  to  support  judgment 
tor  tburing  cattle  while  trespassing  on  defend- 
ant's land.  (Sup.)  1018. 

DEATH  BY  WKONGFUL  ACT. 

Where  death  occurs  in  foreign  state,  action 
can  be  maintained  only  by  person  named  in 
itatDte  of  such  state.    (Sup.)  446. 

Verdict  of  $5,000  held  excessive.   (Sup.)  861. 

Decedents- 
See  "Descent  and  Distribution  ;**  *^Bxecat(nra 
and  Administrators;"  "Wills." 

DBCBIT. 

Onnplaint  In  action  for  false  rqwesuitaUons 
iiinst  allege  sdenter.   (Sup.)  877. 

DEED. 

See,  also,  "Fraudulent  Conveyances;"  "Vendor 
and  Purchaser." 

Deed  of  "all  the  dower  «  •  «  and  all 
other  rights"  of  the  grantor  couTeys  all  the 
interest  of  every  kind  that  the  grantor  may 
lave.    (Sup.)  937. 

Recital  io  deed  by  tenant  in  common,  in  mail- 
ing partition,  that  it  is  on  "condition"  that  the 

Sntee  allow  the  grantor  a  right  of  way  over 
land  conveyed.  Is  not  a  condition  subsequent, 
tnt  a  mere  reservation  vt  a  right  of  way.  (Sup.) 
968. 


DESCENT  AND  DISTBIBITEZON. 

Set^^^ic^  "Bxecntors  and  Administrators;" 

Transfer  tax. 

Infant's  share  in  proceeds  of  partition  sale 
of  realty  is  sabject  to  transfer  tax  as  personal 
propotj.   (Snrr.)  163. 


Bequest  by  r«*)*ident  to  nonresident  is  not  tax- 
a})le  as  property  of  the  nonresident  within  the 
state,  where  the  nonresident  dies  before  his  in- 
terest in  testator's  estate  is  ascertained.  (Sup.) 
330. 

IfMmeies  under  will  of  nonresident  are  dq^ 
taxable  unless  paid  out  of  assets  within  ma 
state.    (8up.)  351 

Stock  of  a  foreign  corporation  is  not  subject 
to  the  transfer  tax  as  the  property  of  a  nonreai- 
dent  within  the  state,  though  tbe  certificates 
are  in  New  York  at  time  of  the  owner's  death. 

(Sup.)  SSL 

Recoverv  on  claim  against  decedent  cannot 
be  Jiad  solely  against  devisee  of  part  <kC  estate. 
(Snp.)  4ri. 

Forrtgn  religious  corporations  are  not  exeufit 
from  transfer  tax.   (Sup.)  476. 

Devise  and  Legacy. 

See  "WiUs." 

DIVOBCE. 

In  entering  judgment  on  repnrt  of  referee, 
the  special  term  cannot  review  the  findings  or 
rulings  of  the  referee.   (Sop.)  I'M. 

In  an  action  on  a  foreign  judgment  of  di- 
vorce awarding  alimony  to  plaintiff,  no  other 
reliL-f  can  he  had  than  a  recovery  of  past-due 
alimony.   (Com.  PI.)  154. 

Alimony  pendente  lite  wUl  be  granted  n-here 
there  is  some  evidence  that  defendant  was  guilty 
of  adultery.   (Sup.)  S50. 

Acts  of  adultery  since  commencement  of  ai*- 
tlon  cannot  be  set  up  in  supplemental  complaint. 
(Super.  X.  Y.)  lOOST 

When  refused  on  ground  that  adultery  waa 
with  connivance  of  plalntlir.   (Sup.)  1067. 

EASEMENTS. 

Reservation  uf  rii^t  nf  way  kHd  to  be  an- 
nexed to  laud.   (Sup.)  968. 

Deed  describing  land  as  bounded  a  road 
gives  grantee  a  right  of  way  over  such  land. 
(Sup.)  068. 

Elevated  Ballroads. 

See  "Eminent  Domain.** 

EMINEIVT  DOMAIN. 

Xiease  of  premises  with  covotant  to  convey 
does  not  direst  title  of  owner  so  as  to  preclude 
him  from  recovering  for  appropriation  of  ease- 
ments by  elevated  railroad.   (Super.  N.  Y.)  00. 

Decrease  of  rents  may  be  shown  to  have  been 
caused  by  construction  of  elevated  railrond  in 
street,  thoo^  rents  began  to  decrease  befotv 
road  waa  bmlt.   (Super.  N.  Y.)  68. 

A  finding  that  elevated  railroad  stmctnre 
created  an  excessive  street  nee  and  trespass  m 
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plaintifPi  euments,  wfthoat  a  fioiliofir  «i  the 
(|itestioD  of  benefit!,  doe*  not  jutfti&  lodgmeot 
<or  plaiDtiff.   (Sap.)  94. 

Award  made  in  Tiolation  of  the  atipnlatioo  of 

Eartie«,  and  order  entered  pnranaiit  toereto,  will 
e  set  aside.   <Snp.)  110. 

In  condemnation  proceedinxa  no  allnwiinre 
will  be  made  for  paat  benefita  except  siicli  as 
exiat  at  the  time  of  the  award.   (Snp.)  110. 

Coata  cannot  be  allowed  on  preluniiiar7  hear- 
lug  in  condemnation  moceodlng  nnleaa  petition 
ia  dinniaaed.  (Sop.)  4Sl 

Interlocutory  judgment  directing  commleaion- 
era  to  include  valne  of  tnperstru^ure  in  aacer- 
taininK  compt-nnntion  of  landowner  la  erroneous 
where  petition  d<»cK  not  aak  to  condemn  iiuper- 
atructnre.  iHuii.)  -i^i. 

Opinion  of  witnesM  aa  to  the  rental  valne  of 
the  plaintilTa  property  if  defendant*!  railroad 
had  not  been  constmcted  ia  not  admi88ibt& 
(Sop.)  463. 

OonTeyance  pending  action  to  enjoin  elevated 
railroad  in  front  of  premiscu.  and  for  damages, 
defeats  ri^t  to  injunction,  though  the  deed  re- 
Mrres  "all  daima  for  damages"  on  acconnt  of 
the  railroad.    (Super.  N.  T.)  S92. 

ConTeyance  pending  action  to  enjoin  elevated 
raOroad  in  street  on  which  premises  abut,  and 
for  damagea,  doea  not  defeat  juriadiction.  (Su- 
per. N.  Y.)  G92. 

A.ward  of  commiaaionera  will  not  be  dlaturbed 
for  inadequacy  nnlen  ao  great  as  to  show  par- 
tialitr,  fraud,  or  ondue  influence.  (Snp.)  910. 


BdUITY. 

See,  also,  "Fraudulent  ConTeyancea;"  "In- 
jonetlon;"  "Interpleader:"  "Mortgages;" 
'•Partition;"  "PartnerBhip;"  'RecdTera;" 
"Specific  Pwformatice:"  "Truats." 

Jurisdiction  of,  see  "WlUa." 

Objection  that  plaintiff  has  adeqaate  remedy 
at  law  must  be  pleaded.    (Sup.)  201. 

Operation  of  nUlroad  on  plaintiff's  land  will 
not  be  enjoined  nnleaa  plaintiff  has  suffered 
damagea  not  recoverable  In  ejectment.  (Sup.) 
201. 

Demnrrer  to  complaint  will  not  be  sustained 
on  the  gronnd  that  plaintiff's  claim  is  stale. 
(Sup.)  2S1. 

Court  of  equity  by  virtue  of  its  inliemit  juris- 
diction mny  compel  a  trustee  of  a  fund  hold  for 
the  benefit  of  the  defendant  against  witom  a 
judpmeut  for  alimony  has  been  rendered,  but 
who  has  left  the  state  to  apply  the  income  of 
such  fund  iu  satisfaction  of  the  judgment. 
(Sup.)  3T7. 

When  contract  will  not  be  reformed  on 
ground  of  mutual  mistake.   (Super.  X.  Y.)  489. 

When  contract  for  aale  of  land  will  be  can- 
celed for  falae  representation  of  vendor's  agent 
(Snp.)  010. 

Aaaignee  of  mortgage  aoaght  to  be  reformed 
must  be  a  partr.    (Super.  K.  Y.)  067. 


SSTOFFEZi. 

See^  ftbOb  ''Ghmttri  Mortgagea." 

A  party  who  has  procured  the  entry  of  tt 
order  cannot,  after  it  has  beoi  acted  on.  bin 
it  vacated  for  inegnlaiity.  (Snp.)  170. 

When  toiants  in  common  are  estopped  ;o 
deny  liabilitT  to  cotoiant  for  rents.  (Snp.i 

Statement  by  accommodatioa  maker  that  <u- 
uatiire  on  note  "is  all  n^t"  doe«  not  ettop  im 
to  allege  11SII17.   ijdm.  PL}  5S4. 

JSVUIENOB. 

See,  also,  "Witnesa." 

Judicial  notioe. 

Coort  will  take  judicial  notice  of  lAm 
nto  went  Into  effect  (Om.  PL)  28. 

Presumptions. 

Failure  of  paxty  to  teatify  rmisea  presanirKB 
that   his   testimony    would   be  imCavoiilt* 

(Gir.  CD  S4;  (Sup.)  12&. 

Deolarations  and  admissions. 

When  written  declaration  is  condosTe  u 
against  the  person  making  it    (Com.  FL)  TCT 

Declarations  of  servant  axt  admiaable  ais~.Ba 
the  master  for  pnrpoae  of  conttmdictiBC 
servanda  testimony.  (Sup.)  8B7. 

Opinions. 

When  witness  may  give  <q>ini<Hi  evidsDra  u 
to  value  of  real  estate.   {Com.  PL)  1^. 

A  witness  called  to  testify  as  an  expm  tt 
the  value  of  certain  premises  cannot  be  ubi 
in  chief  to  give  qunion  of  the  valoe  of  oAt 
premises.   (Com.  Pi.)  149. 

Witness  engaged  in  occupatioo  requirinp  li^ 
may  testify  as  to  diminution  of  liedit  in  tKz- 
iaei  occupied  by  him  by  a  atmcture  eieeta: 
near  the  premlseB.    (Sop.)  31& 

Question  ^eth»  a  atrnctnre  "cots  dF 
light"  from  a  building  calla  for  a  ISact  (S^j 
36L 

When  opinion  of  officera  of  Bssoctadffli  is  t> 
missible  io  aid  an  interi>retation  of  bj4an 
(Com.  PL)  657. 

Defendant  in  an  action  for  oegUjcmce  cubx 
testi^  that  he  was  carefuL   (Sap.)  SUT. 

ParoL 

Parol  evidence  ftWd  inadmissible  as  teodiDr  c 
vary  written  contract   (Com.  PI.)  23. 

It  is  as  incompetent  for  a  privy  as  a  partr  r< 

modify  a  written  agreem«it  bj  pand  ev)de:.t 
(Com.  PI.)  36. 

When  imrol  evidence  is  not  admissible  to 
writing.    (Sup.)  234. 

When  parol  evidence  ia  admissible  to  pk" 
contents  of  writioR  ▼oluntarily  doBtroyed  ■ 
party.    (Com.  PL)  71S. 

Pmons  not  parties  to  contract  may  conttaii.  : 
it  Iff  parol  evidence.  (Com.  PI.)  73U. 
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pBrol  eridence  hdd  not  admiMible  In  aetkm 
m  irritteo  contract   (Bnp.)  838. 

Competency. 

Unsworn  appraisement  made  by  third  pmon 
1)  not  evidence  of  the  value  of  the  property  aih 
praised.    (Super.  N.  T.)  654. 

Time  cards  kept  by  plaintifFB  foronan  Add 
idmisnble  in  action  for  work  done  plaintllra 
workmen.   (Sop.)  SOS. 

Weight  and  ■affioienoy. 

Mistake  of  witnefiHee  as  to  time  of  execution 
of  note  does  not  deetroy  the  effect  of  teati- 
nony  that  tiuy  aaw  the  note  execnted.  (Sup.) 

S73. 

Jividence  Aeld  mifficient  to  snstain  tading  that 
Koner  deposited  in  bank  in  the  name  of  W. 
was  hii  woperty,  and  not  bis  wlfa*a.  (Qty  Ot 
N.  Y-)  770. 

ExoeptionSy  BUI  ot 

See  "AppeiJ.** 

EXECUTION. 

When  iaaned  on  judgment  againat  decedent  to 
nibject  land  in  hands  of  bona  fide  pnrchaaer  to 
^i-bt.  (City  Ct.  BrocA.)  87. 

Eiecntion  on  decree  againat  an  executor  for 
pifmeat  of  mon«r  must  issue  agaUBt  proper- 
ty of  execntor.    ^urr.)  393. 

Objeetion  that  referee  occupied  same  office 
with  idjOntifTs  attorney  is  waiTsd  whne  Judg- 
ment debtor  eweais  at  examlnatton.  tCHty  Ot 
N.  Y.)  524. 


rrOBS  AND  ADMINIB- 
TBATOBS. 

See.  also,  'OHMient  and  Distributton;*'  "Bzeen- 
don;"  "Wllto." 

Appointment. 
Appointment  of  intent  is  Toid.    (Snp.)  W6. 

Dlsoorery  of  property. 

Proceeding  to  discover  decedent's  propwty 
mnnot  be  maintained  to  enforce  payment  of 
debt  (Sup.)  104S. 

Awets. 

Life  insurance  policy  Is  not  an  asset  in  the 
Jurisdiction,  where  it  happens  to  be  at  the  time 
of  iDsnred's  death.    (Sup.)  263. 

Where  executor  takes  deed  of  land  in  pay- 
ment of  nuirtgage  thereon,  such  Innd  is  personal 
estate,  aa  between  the  executor  and  the  lega- 
tees, etc.  (Bnp.)  925. 

Claims  against  estate. 

Administrator's  knowledge  of  existence  of 
dtim  does  not  dispense  with  necessity  of  pre- 
■miing  it.   (Snrr.)  82. 

(.laim  mast  be  presented  to  execntor  or  ad- 
ministrator In  writing.  (Surr.)  S2. 


Street  assessments  lerled  on  testator's  land  in 
his  lifetime  are  not  payable  by  the  executors 
unless  the  assessment  waa  a  personal  debt  at 
testator.    (Sup.)  25S. 

Pleadings  held  not  sufilcient  to  justify  condn* 
aion  that  dalm  was  ondispnted.    (Sup.)  302. 

Admitting  some  items  of  claim  and  rejecting 
others  sets  statute  of  limitation*  running 
against  rejected  items.   (Sup.)  4^. 

Attorney  of  executor  may  r^eet  claim  against 
estate.   iSup.)  448. 

Where  a  claim  is  for  money  loaned,  referee 
cannot  direct  recorery  for  money  roceiTed  by 
decedent  from  daimant  for  InTBStment.  (Snp.) 

1035. 

Statute  rdating  to  amendment  of  pleadings 
does  not  apply  to  statatoir  reference  of  claim 
against  decedmt.  (Sup.)  1035. 

Inventory  and  acoounting. 

Discretion  of  surrogate  on  petition  for  ao 
counting  is  not  exhausted  by  issuiog  citation, 
but  he  may  afterwards  dismiss  petition.  (Sup.) 
862. 

Item  inserted  in  inventory  by  mistake  may  be 
stricken  out  after  inventory  is  awom  to.  (Sap.) 

911. 

Oommlsalona. 

When  exeenton  who  are  also  trustees  are 
entitled  to  commissions  In  both  capacities. 

(Sup.)  ,305. 

When  estate  exceeds  flOO.OOO.  and  one  of 
two  executors  dies  before  estate  is  settled,  full 
commissions  will  be  allowed  and  apportioned 
between  surriTor  and  estate  of  deceased  execu- 
tor. (Surr.)  496. 

▲OtiODB. 

May  sue  Indiridnally  to  rescind  contract  made 
in  rqpresentatlTe  capacity.    (Snp.)  355. 

Szemptions. 

See  'Tendon." 

FAOTOBS  AND  BBOKBBS. 

Original  liability  of  del  credere  agent  hM  not 
to  have  been  changed  by  coarse  of  dealing. 
(Com.  PI.)  4. 

A  purchaser  of  goods  from  a  del  credere  agent 
is  the  primary  debtor  of  the  principal.  (Com. 
PI.)  4. 

Request  to  charge  In  action  by  broker  against 
prinapal  hOd  properly  refused.    (Sup.)  334. 

In  action  by  broker  for  commissions,  negotia- 
tions after  the  alleged  contract  procured  hy  the 
broker  heJd  not  admissible  in  erldencft.  (Sxxpcr. 
Buff.)  698. 

Broker  is  entitled  to  commissions  where  he 
procures  a  meeting  of  the  minds  of  vendor  and 
purchaser.    (Super.  Buff.)  608. 

Agreement  by  real-estate  agent  to  divide  com- 
missions with  another  if  he  should  produce  a 
pnrchaBer  does  not  entitle  such  other  to  com- 
missions when  he  ia  the  porchaser.  (Super. 
Buff.)  704. 
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FAIiSB  XKFSISOHUBNT. 

Detention  by  defendant'*  order  in  an  Imprison- 
ment, though  defendant  did  not  order  the  arrest. 
(Bmh)  904. 

False  Beprogentfttiong. 

8ea  "DeceiL" 

Fellow  Servant* 

Bee  '*U8iter  and  Serrant" 


Sea  "Deceit;" 


Fraud. 

"Frandulent  ConTeyanceB.* 


FBAUBS,  STATUTB  OF. 

PoBBeBBi(Hi  of  land  onder  contract  to  conref 
in  payment  for  services  rendered  Is  anffident  to  ' 
take  the  case  ont  of  the  statute,  where  the ! 
claim  tot  aerrices  ia  barred  by  limitation. 
(Sup.)  222. 

Not  arailable  as  a  defense  nnleu  presented 
by  avermenta  of  complaint  or  allied  in  answer. 

(Sup.)  334. 

Agreement  not  a  promise  to  angwer  for 
debt  or  default  of  another.   (Sup.)  8^. 

Statute  is  not  available  at  close  of  trial  where 
it  was  not  pleaded,  and  evidence  of  paroi  con- 
tract was  recetved  without  objecUon.  (Sup.) 


FBAUDUIiEirr  OOKVET- 
ASrCES. 

Oonveyance  may  be  shown  by  circum stances 
to  be  fraudulent  as  against  denial  by  parties  In 
interest.   (Sap.)  126. 

Voluntary  conveyance  after  grantor  has  com- 
mitted a  tort  is  evideace  of  intent  to  hinder  col- 
lection of  judgment  thereafter  recovered.  (Sup.) 
189. 

In  action  to  set  aside  deed,  the  fraudulent  In- 
tent is  the  material  fact  which  mnst  be  al- 
leged.   (Sup.)  180. 

Return  of  execution  nulla  bona  soon  after  vol- 
untary conveyance  is  evidence  of  grantor's  finan- 
cial condition  at  the  time.    (Sup.)  189. 

Frandulent  intent  of  seller  does  not  affect  title 
of  purchaser  who  did  not  kuow  of  such  inteut, 
(Sup.)  206. 

When  confession  of  judgment  will  be  set 
aride  as  fraudulent.    (Super.  N.  Y.)  087. 

When  deed  to  debtor's  son  will  be  declared 
frandulent  as  to  creditors.  (Sup.)  1078. 

See,  alao,  "ConsUtutional  Law." 

BookmaUng  on  a  horse  race  is  gaming. 
(Com.  FIO  Sa. 


There  is  no  pteanmptioii  fmr  or  "g"'"^  a  gift. 
(Sup.)  05. 

Evidcaice  Md  insufficient  to  establMi  a  pf: 
caoaa  mortis.   (Sup.)  95. 

DdlTerr  by  husband  of  nenrioa  dhib^  to  t» 
wife not  m  gift  (8np.ySBr 

OUABANTT. 

Recovery  on  guaranty  caunot  be  bad  with- 
out proving  performance  of  conditioD  of  igm^ 
antor's  Uabllity.    (Com.  PI.)  582. 

liability  of  guarantor  having  beeoiw  &ied 
cannot  be  diwmarged  except  by  payment,  n- 
lease,  w  other  satisfaction.    (Sop.)  03.4. 

OUABDIAN  AND  WASI>. 

See,  also,  "Infoncy." 

A  general  guardian  of  an  Infant  legatee  is 
not  "a  person  entitled  to  a  legaer,"  within 
Civ.  Proe.  $  2722,  declaring  who  may  citmpcl 
payment  of  legacies.  (Snir.)  160. 

Under  Laws  1S9S,  c.  175,  the  right  to  appscLt 
gnardian  of  infant  by  will  belonga  omlr  to  tor 
viving  parent    (Snp.)  350. 

TTA-HWAH  OOKFUS. 

A  person  imprisoned  for  contempt  of  coazt  nf 
oyer  and  terminw  cannot  be  removed  on  ha- 
beas corpus  returnable  before  another  coarr. 
though  the  oyer  and  terminer  has  taken  a 
cess  for  several  days.   (O.  &.  T.)  500l 

Harmless  Bxror. 
See  "Appeal." 

HIOHWAYB. 

Mere  user  does  not  prove  highway  br  ff- 
scription.   CSop.)  858. 

HOBSE  AND  STBBBT  BAIL- 
BO  ADS. 

See,  also,  '^Carriers." 

Street  railroad  has  pamnunint  bat  nnt  exr.-. 
sive  right  to 
Brook.)  S1& 


use  of  its  tracks.   (Oty  i' 


Wlien  peiwin  Injured  on  street-car  tr4<^  p 
ilty  of  contributory  negligence.  (Super.  Bof 


HUSBAND  AND  WIFB. 

See.  also,  "Divorce." 

Where  husband  is  present  when  note  Is  fivn 
to  wife  for  seryifvs  rendered  to  maker,  to-. 
he  signs  the  note  an  a  witness,  he  thereby 
renders  his  right  to  the  value  of  snch  serri»« 
(Snp.)  273. 
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A  deed  br  a  husband  to  his  wife  1«  presami>- 
UTely  Talid  in  equity.    (Com.  PI,)  380. 

A  conrerance  by  boaband  to  wife  of  legal 
title  to  land  of  which  ahe  wai  eqoltaUe  owner 
is  not  frandoleot  as  to  cteditots  of  hnaband. 
(Com.  PI.)  389. 

In  a  itroeecntion  for  failure  of  defendant  to 
■npport  his  wife,  it  is  a  question  for  the  trial 
manstrate  whether  defendaot's  offer  to  support 
hia  wife  was  bona  fide.   (Sap.)  1002. 

INDEMNITY. 

'Where  Judgment  has  been  recorered  ag^nst 
city  for  injuries  caused  by  obstrnctloD  In  street 
where  contractor  was  at  work,  the  city,  in  an 
acticm  on  the  contractor's  bond  for  Indemnity, 
may  show  that  the  Injuries  were  caused  by  the 
contrmotor'B  nei^igence.    (Sup.)  824. 

INTANOY. 

See,  also,  "Ouardian  and  Ward;**  *7arent  and 
Child.*' 

Guardian  ad  litem  may  be  aimointed  during 
trial,  and  pleadings  amended  accordingly. 
iSap.)  SOS. 

On  an  Bpp]{catio&  to  compel  payment  of  a 
legacy  to  aa  infant,  the  surrogate's  court  can- 
not direct  the  legacy  to  be  applied  to  thi>  si^ 
port  and  education  of  the  legatee.  (Snrr.)  180. 

Inheiitanoe. 

See  "Adoption;"  "Descent  and  Distributiom." 

INJUNCTION, 

Against  pabllehing  portrait  of  child,  see  *1*a- 
rent  and  Child."  ' 


-removal  of  attached  property, 
tachment." 


"At- 


Will  He  to  restrain  enforcement  of  judgment 
against  real  estate  purchased  by  judgment  debt- 
or with  pension  mon^.    (Sup.)  28o. 

When  enforcement  of  judgment  will  not  be 
f  njoined  pending  an  action  by  judgment  debtor 
aKainst  Judgment  creditor  to  foreclose  a  mort- 
^e.  (W)2SS. 

When  sending  circulars  to  induce  persons  not 
to  '  deal  with  plaintiff  will  not  be  enjoined. 
(Sup.)  321. 

Pending  action  to  cancel  mortgage  for  fraud, 
mortgagee  will  be  enjoined  from  interfering 
with  mortgaged  chnttelg.   (Sup.)  453. 

Preliminary  injunction  will  not  be  granted 
unless  there  is  a  jireponderance  of  proof  in 
plaintiff's  favor.    (Com.  PL)  538. 

Costa  and  expenses  of  reference  to  assess 
damage*  sustained  by  injunction  are  not  lim- 
ited by  amount  of  bond.  (Com.  PI.)  044. 

Evidence  Md  inadmissible  on  reference  to  aa- 
Gcrtain  damages.    (Com.  PL) 


Mandatory  Injunction  will  not  be  granted  on 

interlocutory  motion  except  in  case  ox  clear  and 
urgent  equity.    (Com.  Fl.)  737. 

Person  wbo  sells  business  and  good  will  with- 
out any  restriction  will  not  be  enjoined  fr<mi 
establishing  rival  business.   {Com.  PI.)  737. 

Preliminary  injunction  will  not  be  granted  un- 
less complaint  shows  right  to  Judgment  of  in- 
junction. (Cmn.  PI.) 

Will  sot  be  granted  to  restrain  breach  of  con- 
tract when  remedy  by  action  for  damages  la 
adequate.  (Com.  PI.)  737. 

Reversal  of  order  granting  temporary  Injunc- 
tion -hdd  final  decinion  against  plaintiff,  so  as 
to  render  him  liable  on  injunction  bond.  (Sup.) 

Insolveiu^. 

See  "Assignment   f"r   Benefit  of  Creditors;" 
"Fraudulent  Conveyances." 

INSUBANOB. 

When  policy  will  be  reformed  on  Uie  ground 

of  mutual  mistake.   (Com.  PI.)  45. 

When  asseKsment  levied  after  payment  of 
death  benefit  is  valid.    (Sup.)  177. 

Forfeiture  incurred  by  nonpayment  ot  assess- 
ment under  mutual  benefit  certificate  hHd  not 
to  have  .been  waived.   (Sup.)  177. 

Custom  of  mutual  benefit  association  of  re- 
ceiving assessments  after  default  will  not  avoid 
forfeiture  of  membership  unless  the  member  liad 
knowledge  of  the  custom,  or  had  been  indulged 
in  that  respect.   (Sup.)  177. 

Mutual  benefit  policy  hdd  to  belong  to  family 
of  member,  and  not  to  his  creditors.   (Sup.)  263. 

Widow  of  member  of  mutual  benefit  society 
held  to  be  entitled  to  benefit  where  the  mem- 
lier  revo'-etl  his  designation  ot  the  beneficiary. 
(Sup.)  :;7U. 

Life  iusurunce  policy  Md  asdgnable.  (Sup.) 
478. 

No  Interest  in  policy  on  life  of  husband  for 
benefit  of  wife  ciin  be  transferred  except  by 
written  assignment.   (Sup.)  478. 

Change  of  beneficiary  HeM  to  have  been  made 
subject  to  rights  of  original  beneficiary.  (Com. 

PI.)  536. 

Condition  that  action  on  policy  cannot  be 
brought  after  six  months  from  death  of  in- 
sured is  valid.    (Com.  PI.)  543. 

When  policy  is  avoided  by  use  of  Intoxleating 
liquors.    (Super.  N.  Y.)  661. 

When  insured  is  liable  for  false  statements 
in  application.   (City  Ct.  N.  T.)  756. 

Where  application  warrants  answers  to  be 
true,  a  false  answer  will  avoid  the  policy.  (City 
Ct  k  Y.)  761. 

When  proceeds  of  pc^icy  payable  to  wife,  do 
not  go  to  her  personal  representatives  on  her 
death  before  the  husband.  (City  Ct.  N.  T.)  766. 

When  inanlnm  is  paid  by  deiiositing  In  post 
office  letter  containing  remittance.   (Sup.)  TIM. 
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Ity-law  providiog  that  member  of  benefit 
«i>ciet;  shonld  rewve  the  beaefit  If  disabled 
from  following  his  "asaal  or  some  other  occn- 
pation"  eotitleB  the  member  to  benefit  if  dta- 
aUed  merely  from  following  his  usual  occupa- 
tion. (Stip.)82& 

Notification  that  the  claim  will  be  paid  doen 
not  waive  a  breach  of  condition  which  was  not- 
known  to  the  compRny.   (Sup.)  944. 

What  constitutes  refusal  of  "proposal  to  in- 
sure" within  meaning  of  application.  (Sup.) 
1)44. 

Suicide,  U  a  defense  to  action  on  policy,  must 
1m  estamished  by  a  prepondernnee  of  proof. 
<Sup.)051. 

When  statements  in  application  for  life  insur- 
ance are  warranted.   (Sup.)  902. 

Certificate  of  death  put  in  OTideDce  by  idaln- 
tiff  in  an  action  on  a  life  insurance  jtolfcy  does 
not  admit  any  matter  etntcd  thereia  exe^  the 
cause  of  death.   (Sap.)  1075. 

INTEEPItEADER. 

May  be  brouRbt  against  third  persons,  each 
of  whom  claims  in  a  distinct  and  different 
right  (Sup.)  478. 

INTOXIQATZira  ZJQT70BS. 

Laws  1887,  c.  679,  making  it  a  misdemeanor 
to  sell  more  than  fire  gallons  of  liquor  In  a 
town  where  there  is  not  license  permitting  sales 
in  leas  quantities,  is  not  repealed  by  Zaws  1892, 
c.  401.   (Sup.)  liOS. 

It  Is  In  discretion  of  commissioners  to  refuse 
license  on  ground  of  proximity  of  place  to  other 
saloons  in  neighborhood.   (Super.  N.  Y.)  491, 

Sale  to  members  of  incorporated  clnb  by  serv- 
ant thereof  is  imlawful  where  neither  serrant 
nor  dttb  had  a  license.  (Sesa,)  498. 

JDTDGMENT. 

Where  plaintiff  is  entitled  to  whole  amount 
demanded  in  complaint,  or  nothing,  a  judgment 
for  part  cannot  stand.   (Com.  PI.)  157. 

The  provisions  of  a  judgment  cannot  be  de- 
termined Ijefore  it  is  rendered.    (Sup.)  325. 

Judgment  rendered  after  time  limited  tij  law 
will  be  reversed.    {Com.  PI.)  728. 

By  confession. 

When  offer  of  judgment  served  on  same  day 
as  answer  will  be  deemed  to  have  been  served 
before  the  answer.   (Sup.)  1046. 

By  default. 

When  conditions  Imposed  on  opening  default 
will  not  be  disturbed.   (City  Ct.  N.  Y.)  527. 

When  dismissal  for  want  of  prosecution,  will 
not  be  set  aside.   (City  Ot  N.  Y.)  768. 

Operation  and  effect. 

A  conviction  In  a  criminal  case  la  not  an  es- 
toppel as  between  defendant  and  strangers  to 
the  record.   (Com.  PI.)  IfiL 


Anonsnltls  not  adetennlnatioii  of  a  canw  <ni 
the  merits,  and  does  not  bar  another  action. 

(Sup.)  237. 

Judgment  of  county  court  reversing  a  Jndic- 
ment  on  the  merits  is  a  bar  to  a  subsequent  se- 

tion.    (City  Ct.  Alb.)  385. 

Where  a  judgment  by  default  Is  opowd  to 
enable  defendants  to  litigate  amonnt  dii&  plaiih 
tiff  cannot  question  defendant's  il^t  of  recov- 
ery.   (Sup.)  340. 

Not  res  judicata  as  between  codefendants 
where  their  interests  are  not  joint,  and  no  is- 
sue between  them  was  tend^«d  or  litigated. 
(Com.  PI.)  544. 

A  guieral  verdict,  and  judgment  therem,  oa 
an  Issne  In  abatem«it,  joined  with  an  issue  io 
bar,  precludes  a  raboetinent  Utlsation  betwen 
the  ssme  parties  of  the  lasiie  m  bar.  (Cms. 

PI.)  57?- 

Decision  of  general  term  of  dty  court  is  con- 
clusive as  to  ucts  on  the  general  term  of  the 
court  of  common  pleas.    (Com.  PI.)  727. 

In  action  for  fraud  of  defendant  in  indndng 

ftlaintiff  to  perform  services  for  third  persos. 
udgment  roll  in  action  by  plaintiff  against  sndi 
third  person  for  the  services  is  not  admissible. 
(Sap.)  866. 

Foreign  judgment  does  not  affect  right  to  soe 
In  New  xork  on  original  cause  of  actton.  (Sop.) 
868. 

Judgment  In  action  for  value  of  labor  and  ma- 
terials furnished  under  a  contract  hrfd  not  to 
Include  a  claim  for  commiNMioiiK  on  the  vslne 
of  sndi  labor  and  materials,  which  the  con- 
tract provided  should  be  paid  to  ^aintiff  as 
compensation.   (Sup.)  971. 

Collateral  attack. 

A  conviction  on  a  plea  of  guilty  may  be 
avoided  collaterally  where  the  plea  was  indured 
hy  fraud,  duress,  and  conspiracy  of  the  pM^ 
sons  seeking  to  take  advantage  of  it.  lC<m. 
PI.)  151. 

Opening  and  vacating. 

Will  not  be  vacated  because  of  tedinical  ob- 
jection to  plaintiff'B  cavadtjr  to  sae.  (City  CL 
N.  T.)  749. 

Aotlone  on. 

Allegation  tbat  judgment  sued  on  was  "for 
damages  snstaioed  by  plaintiff  by  reason  of  tbe 
fraud  and  deceit  of  defendant  alleged  in  the 
complaint"  is  limited  to  the  fraod  and  decrit 
alleged  In  the  action  In  whidi  the  jodgniMit 
was  rendered.  (Sop.)  877. 

JUDIOIAli  gAT.Tag. 

When  resale  wUI  not  be  ordered  on  offer  of 
larger  bid.   (Sup.)  192. 

JnzlacUotloii. 

See"Appeair  *^rts.** 

Plaintiff  Is  not  entitled  to  Jury  trial  on  ques- 
tion of  past  damages  in  action  to  enjoin  a|l•^ 
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<tion  of  derated  raOrosd  and  for  damaces, 
Ibongh  tlM  DMi  danucei  were  acqulrad  bj  at* 
OgammL    ^oper.  NTY.)  6S8. 

It  la  In  tiie  discretion  of  the  trial  coart  to 
reject  Jorora  for  biaa.    (Com.  PI.)  720. 

A.  proposed  juror  who  said  it  wonld  take 
•troQs  evidence  to  ioduce  him  to  find  for  plain- 
tiff is  incompetent    (Com.  PI.)  720. 

JUSTICES  OF  THE  PEACE. 

When  a  resident  of  a  city  mnj  sne  in  a  town 
idjoining  the  dxj,  tboueh  defendant  is  not  a 
repeat  «f  meh  town,  ^np.)  806. 

Action  may  be  brought,  In  a  town  adjoining 
the  town  or  city  in  which  plaintiff  resides, 
against  a  nooresident  defendant,  thoagh  defend- 
unt  was  not  in  soch  town  at  the  time.  (Sup.) 

Can  be  removed  from  office  only  hy  general 
term  of  supreme  conrt.  (Sop.)  928. 

liAlTDLOBB  ANB  TENANT. 

Acceptance  hj  landlord's  agent  of  keys  from 
tetiant  kOd  not  an  aeceptancw  of  a  surrender. 
(Com.  Flo  ^ 

Brea<A  of  covenant  to  jepair  does  not  author- 
ize abandonment  Iv  tmant  unless  repairs  were 
made  a  eondition  precedent  to  the  tenant's 
"I'ligation  to  oocBpj  tiie  premises.    (C<Hn.  Fl.) 

Pflilnre  of  landlord  to  repair  is  not  an  evic- 
tion anieas  be  intended  to  deprive  tenant  of  use 

of  premises.   (Com.  PI.)  43. 

\^1ieQ  renewml  of  IcsM  will  be  preanmed. 

(Sap.)  3S3. 

When  landlord  ia  liable  for  injuries  to  ten- 
ant's goods  caused  by  leakage  of  roof.  (City 
Ct  Brook.)  51S. 

Fossea^n  by  person  other  than  lessee  ratoes 
presumption  toat  leaaa  waa  aasigned  to  him. 
(Com.  PL)  669. 

When  doctrine  that  tenant  Is  estoppe<1  to 
d«iy  landlord's  tltie  applies.    (Com,  PI.)  571. 

Lessee  la  liable  for  rent  where  snbleaiee  ludda 
orer  after  expiration  of  lease.    (Sopw.  N.  T.) 

fi62. 

Husband  may  maintain  summary  proceed- 
inga  for  land  held  by  entireties.  (Super.  Buff.) 
687. 

Notice  reQQiring  tenant  at  will  to  Qoit  need 
not  e^re  at  end  of  mmtli.  (Sever.  Bufl.) 
687. 

Eviction  la  no  defense  to  action  for  rent  due 
at  time  of  eviction.    (Com.  Fl.)  728. 

Tenant  of  part  of  a  building  !s  liable  for  in- 
jnrieB  to  tenant  on  floor  below,  caused  by  water 
running  on  bis  premises.    (Com.  PI.)  729. 

"WTieu  tenant  is  not  relieved  from  liability  for 
r>>nt  by  dilapidation  of  premises.    (Com.  PI.) 

TXt. 

landlord  is  obliged  to  repair  only  where  be 
rptains  control  i.ver  the  premises.  {Com.  Fl.) 
7:15. 


No  reeorery  can  be  bad  for  rtnt  where  there 
Is  outs^diDf  lease  In  tUrd  person.  (City  Ct. 
N.  Y.)  772. 

Evidence  AeM  not  saffielent  to  vustain  jndg^ 
ment  for  damages  for  hreadi  of  oorouuit  t» 
repair.  (Sup.)  1018. 

XiABOENT. 

Evidence  Md  insuffldeat  to  support  a  oon-- 
viction.  (Sup.)  ML 

Iiegaaiea. 

See  "Willa." 

liibeL 

See  "Trade-Marks  and  Trade-Namea.** 
T^'raETj  AND  SLANBSB. 

A  publication  which  exposes  a  person  to  dis- 
grace, ridicule,  and  obloquy  is  libelous  per  se^ 
(Sup.)  165. 

UCENBE. 

No  recovery  can  be  had  for  Hervicea  rendered 
as  a  plumber  without  producing  certificate  of 
competeucy*  as  required  by  law.  (Com.  PL> 
73L 

LIENB. 

See.  also.  "Jnilgment;"  "Mechanic^  rjene;" 
"Mortgagee." 

Agreement  for  advances  to  buy  s^*oda  kdd  to 
creato  U«i  on  the  goods.    (Sup.)  876. 

UMrr  ATION  OF  AOnONB. 

See,  also,  "Executors  and  Administrators." 

When  proceeding  to  foreclose  mechanic's  lien 
on  oil  welt  (Laws  18S0,  c.  440i  is  deemed  to 
have  been  commenced.  (Sup.)  239. 

When  statute  of  Hmltatl<ms  does  not  run  In 
tevor  of  grantee  aa  to  all  land  described  in. 
deed.  (Sup.)  SSL 

When  absence  from  state  of  one  mortgagor 
does  not  stop  running  of  statute  against  the  oth- 
er mortgagor.   (Snpl)  976. 

When  payment  on  mortgage  debt  does  not 
stop  mnnins  of  the  statute  against  the  mort- 
gage. (SopJ  876. 

liquor  Selling. 

See  "Intoxicating  Liquors." 

LOOS  AND  IiOGGINO. 

Log  owner  is  not  liable  for  injury  to  riparian- 
owner  by  driving  Iorh  where  ft  arose  inddent- 
ally  from  reawinable  use  of  the  river.  (Sup.)! 

Tas. 
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A  pool  on  a  tuow  nee  is  m  lottery.  (Oom. 

PI.)  m. 

Sdlliw  pool!  on  bone  rncei  ta  not  «  lotterjr. 
<Snp.)  &L 

KAXJCIOnS  FBOSECrmON. 

l^intiff  rnny  show  that  defendant  before  the 
action  was  broaght  made  a  second  attempt  to 
ii^ct  OD  the  same  charge.   (Sail.)  467. 

Statements  of  officer  at  time  of  ^arrestinx 
plaintiff  as  to  Instructions  giren  Um  by  defend- 
ant hM  admissible.   (Snp.)  467. 

StarriaffB. 

See,  also.  •*DiTorce;"  **Hasband  and  Wife." 

HarahalinK  assets. 

The  rale  that  a  lien  will  be  enforced  against 
land  in  the  Inverse  order  of  its  alienation  ap- 
l^les  to  alienation  by  saccessiTe  mortga^s  as 
well  as  converanee  of  the  fee.    (Snp.)  288. 

MASTER  AND  SERVANT. 

The  relation  and  its  incidents. 

Where  It  becomes  necesBarf  for  a  street-car 
driver  to  employ  an  asBistant,  he  represents 
the  comiiaQ7  in  each  emplofment.    (Sup.)  314. 

Master  Deed  not  state  his  cause  for  di8chaI^ 
King  bis  serrant  at  the  time  of  the  disdiarge. 
<Com.  PI.)  fi37. 

Deriadon  by  traveling  salesman  from  route 
list  Is  a  cause  for  discharge.    (Oom.  IPL)  637. 

Evidence  held  admissible  in  action  for  dis- 
charge.   (Com.  rt.)  587. 

Complaint  hdd  suffident  to  show  that  person 
who  caused  injury  siied  for  was  acting  as  de- 
fendant's servant.    (Com.  PI.)  T20. 

Name  on  a  tiuck  A«Id  suffident  evidence  of 
owuership,  and  that  the  person  in  charge  was 
the  owner's  servant.    (Com.  PI.)  TJti. 

When,  complaint  in  action  for  breach  of  con- 
tract of  hiring  is  sufficient   (Super.  N.  Y.)  778. 

One  who  charters  a  boat  with  its  crew,  and 
assumes  full  control  thereof,  adopts  the  crew  as 
bis  servants,  and  is  liable  for  their  acts.  (Sup.) 

Liability  to  third  persons. 

BuffldCT(7  of  complaint  to  show  that  per- 
son whose  neg^'gence  caused  the  injuries  sued 
for  was  acting  as  defendant's  servant.  (Com. 
Pi.)  17. 

A.  merdiant  hfld  liable  for  injuries  inflicted  by 
mischievous  cash  boy.   (Com.  PI.)  53. 

When  employer  is  liable  to  third  persons  for 
negligence  or  servant,  though  temporarily  work- 
ing under  rules  of  another.   (Super.  X.  Y.)  676. 

Injury  canRcd  by  servant  to  a  third  person 
hdd  not  to  have  been  willful  or  malicious. 
(Super.  Buff.)  61)1. 


HegUgenoe  of  master.  1 
Blaster  is  not  HaUe  for  infmr  to  swnr  | 
caused  by  obvious  defect  in  mateciah  wil  i 
which  servant  la  wotkin^  (Sq>er.  M.  T.)  7&  | 

Injury  to  servant  h<l4  not  to  have  tcsnlt-i 
from  want  of  safe  place  to  wock  in.   (SagJi  VA 

Servant  cannot  recover  for  injuries  reedvfd 
while  using  appliances  for  a  purpose  not  in-  ' 

tended.    (Sup.)  291.  I 

Master  is  not  liaUe  for  Injuries  caused  by  ii>  I 
safe  appliances  snbstitated  Iqr  servant.  (Oocl  < 

PI.)  57^  I 

Whether  mastw  furnished  mtm  place  fn 
servant  to  work  held  to  be  a  qnastkm  tor  jaij.  I 
(Sup.)  819. 

Duty  to  furnish  safe  place  for  serrant  to  wjA  \ 
cannot  be  delegated.   (Sup.)  883. 

Master  hdd  not  liable  for  injuries  to  serrasi  i 
on  ground  that  he  did  not  forniah  safe  plaee  fot  | 
servant  to  work.   (SupJ  81& 

Fellow  aerrantB.  I 

Kxplosion  of  boiler  hdd  to  have  resulted  free 

negligence  of  engineer,  and  not  from  defectirr  | 

condition  of  engine.   (Sup.)  187.  ' 

Whether  a  master  is  chargeaUe  vltb  an  ad  i 
or  omission  of  a  servant  by  whidi  another  serr-  | 
ant  is  injured  depends  on  the  nature  of  the  a« 
or  omission,  and  not  on  the  grade  in  the  servict  i 
of  the  guilty  person.  (Sop.)  196.  | 

Whether  master  is  chai^eable  with  knowled^ 
that  servant  had  become  lucMnpetcnt  since  hi* 
employmentt  so  aa  to  render  master  UaUe  for  ! 
injuries  to  a  fellow  servant,  idd  a  Quesdoo  for 
the  jury.  (Sup.)  aD& 

Risks  of  employment. 

Failure  of  railroad  company  to  maintain 
tale  near  railroad  bridge  ii  not  a  ri^  aasomed 
by  brakeman.  (Sup.)  ^9. 

Measure  of  BamagQa. 

See  "Damages." 

MBGHANIOS'  UHNB. 

See,  also,  "limitation  of  Actions.** 

False  statonent  that  work  has  hem  » 
formed  according  to  eoatnet  inTalidaCea  Mt 

(Sup.)  107. 

Substantial  performance  of  contract  is  sq£- 
cieut  to  entitle  plaintiff  to  recover  jn  aetios  i  - 
foreclose  lien.    (Ciom.  PI.)  546. 

When  nonresident  subcontractor  is  not  ess 
tied  to  lien.    (Com.  PI.)  56L 

Fact  tliat  lessor  (owner)  knew  ImproveBMsi* 
were  being  made  on  premises  and  acqnk*^ 
therein  hdd  not  to  constitute  the  ctmmeat  --^ 
^red  by  statute  to  charge  property,  (Sap- 
Payment  to  contractor  in  advance  will  not  i>- 
feat  mechanics*  liens.   (Sup.)  828. 

Judgment  settling  rights  of  defendants  is  c<--« 
elusive  on  them,  tiioach  they  failed  to  answer 

(SupO  1080. 
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Reeorety  against  Indcover  of  not*  !■  not  a 
merxer  of  the  note.  (Sup.)  210, 


Money. 


8ae  "AmuBprit' 


KOBTQAQBS. 

See,  also,  •'Chattel  Uortgagw." 

When  reconveyance  of  land  conv^ed  u  0(d- 
lateral  security  for  price  of  other  land  win  be 
ord^%d.    (Sup.)  286. 

PtotIbIou  for  deficieucy  cannot  be  inserted  in 
the  judgment  after  foreclosure  sale.   (Sup.)  382. 

Amended  answer  in  action  to  foreclosure  ma; 
be  filed  where  it  sets  np  facts  which  would  pre- 
vent afflnnatlTe  Judgment  against  one  of  de- 
fendants. (Sup.)  849. 

When  mortgagor  will  be  reliered  from  for- 
feiture for  nonpsTment  of  interest.  (Sup.)  849. 

Taxes  paid  by  mortgagee  after  entrr  of  judg- 
ment of  foreclosure  mar  be  incladea  in  judg- 
ment by  amendment.  (Sup.)  913. 

On  foreclosure  of  mortgage  In  foreign  state, 
personal  judgment  cannot  be  rendered  against 
defendant,  whm  he  was  not  served  wiHi  com- 
moDs  within  such  state.  (Sup.)  902. 

MXJNIOIPAZi  OOKPOHATIONS. 

Boundaries. 

The  western  bonndary  of  Long  Idand  (Xtj  la 
the  actual  line  of  low  water.  (Sup.)  972. 

Franohisea  and  lioenseB. 

Franchise  cannot  be  annulled  so  as  to  de- 
stroy rights  and  liabilities  accrued  prior  to  an- 
nulment.   (Sup.)  614. 

Orantlng  of  franchise  necesdtatlng  laying 
:npc8  in  the  street  is  subject  to  delay  or  refusal 
if  the  common  council  in  granting  permit  to 
:ay  %uch  pipes.    (Sup.)  614. 

On  prosecution  for  failure  to  pay  license  fee 
"or  privilege  of  giving  concerts  at  place  whore 
i<]iior8  are  sold,  the  burden  of  proof  is  on  the 
-ity  to  show  Donpayment.    (Super.  Buff.)  €90. 

What  constitntes  a  concert  within  an  ordl- 
lance  forbidding  concerts  at  a  iriace  where  liq- 
lors  are  aoid  without  rayment  of  a  qtedal  li- 
ense  fee.    (Super.  Buff.)  OOa 

Officers. 

>Iayor  may  veto  action  of  common  council 
n    appointing  officer  to  fill  vacancy.  (Sup.) 

iOO. 

Discharge  -of  policeman  hrlil  to  have  been 
ritbout  giving  him  an  opiwrtunity  to  be  heard. 
Sup.)  94a 

?orts. 

Oity  owes  pemons  on  itti  premises  by  invita- 
ion  the  duty  of  Iceeping  aaid  premises  free  from 
anger.  (Com.  Pi.)  12. 


A  city  la  not  liable  for  the  wrongful  acta  of  a 
policeman.   (Sup.)  120. 

Cfity  of  Xew  York  ta  not  liable  for  the  wrongf ol 
arreat  of  a  pasaenger  by  a  p«w>n  acting  as 
guard  on  the  New  York  &  Brooklyn  Bridge 
Railroad,  though  the  guard  was  a  bridge  police- 
man. (Sup.)  120. 

Bvldmce  hHd  snffident  to  show  absence  of 
contributory  negligence  in  action  for  injvties 
caused  by  defective  ridewalh.  (Sup.)  471. 

Construction  of  fence  between  bridle  path 
and  foot  path  in  paric  keld  not  aegUgraice. 

(Super.  N.  T.)  672. 

When  city  is  liable  for  damages  caused  by 

defective  sewer.   (Sup.)  825. 

When  dty  is  not  liable  for  Injuries  caused  by 
plan  of  construction  of  gutter.   (Sop.)  916. 

When  contributory  negligence  of  person  in- 
jured in  street  should  be  submitted  to  juir. 
(Sup.)  062. 

It  is  duty  of  Tillage  to  ke^  its  sidewalk  rea- 
sonably safe.   (Sup.)  1000. 

When  chargeable  with  knowledge  of  defectlTe 
sidewalk.   (Sup.)  1000. 

Village  is  liable  for  injuries  to  land  by  dis- 
charging sewer  thereon.   (Sup.)  1044. 

Pablio  Improvomenta. 

Where  assessment,  void  in  part,  it  pidd  tmder 
eompnlslon,  die  whole  assessment  may  be  de- 
clared Ttrid,  and  whole  amount  be  recovered 
back.  (Snp.)86B. 

When  sewer  assessment  Is  not  subject  to  ob- 
jection that  assessment  district  includes  lands 
omitted  from  assessment   (Sup.)  947. 

Sewer  assessment  will  not  be  set  aside  unless 
plaintiffs  show  a  substantial  error  in  the  proceed- 
iD9,  by  which  thcT  were  prejudiced.  (Sup.)  047. 

Obvious  errors  in  description  of  assessment 
district  contained  in  printed  notice  will  not  In- 
validate the  assessment   (Sup.)  047. 

Judgment  declaring  lien  in  street  assessment 
held  not  to  extend  beyond  llmlta  of  assessment 

district.   (Sup.)  972. 

Street  assessment  Is  void  where  petition  waa 
not  sigaed  by  owners  of  majority  of  lineal  front- 
age of  street  (SiQt.)  1021. 

Action. 

Under  city  diarter  of  Hochester,  noti«  of 
intention  to  sue  for  peraoual  injuries  must  be 
given  within  six  months  after  expiration  of  40 
days  from  presentation  of  claim,  out  before  ex- 
piration of  one  year  from  time  injuries  were  re- 
ceived.  (Sup.)  226. 

Claim  for  personal  injuries  hdd  to  comply 
with  dty  charter.  (Snp.^  226. 

City  charter  of  Rochester  does  not  require  a 
claim  for  personal  injuries  to  allege  that  the  dty 
was  negligent.   (Sup.)  226. 
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ITBOIiiaENCB. 

Se&  also.  "CaniOT;"  "CoIlUion;"  "Damagei;" 
"Master  and  SerraBt:"  "Miiiii^;»al  Onporar 
tlona;"  "Railroad  Companies.'* 

What  oonatltutes. 

Where  plaintiff's  goods  are  stoleo  In  conse- 
quence of  defendftars  failure  to  lock  the  door, 
as  provided  In  acreement  by  whicli  he  leased 
the  premises  to  plaintiff,  defendant  Is  liable 
therefor,  without  proof  of  oolluBion  between  him 
and  the  thief.  (Com.  PI.)  266. 

It  Is  not  n^igence,  aa  matter  of  law.  for  a 
child  to  pUr  on  Ow  sidewalk.  (Oty  Ct  Brook.) 
514. 

Where  guards  around  excavationB  made  b> 
defendant  In  street  are  liable  to  be  thrown 
down  hj  boys,  tt  is  daty  of  defendant  to  sta- 
tion watchman,  ((^tf  Ct.  Brook.)  514. 

It  is  negligence  to  attempt  to  cross  an  deetrlc 
fttreet-car  track  without  looking  for  approaching 
cars.    (Com.  PJ.)  734. 

When  person  is  liable  for  Injuries  caused  by 
leaving  treuch  in  street  unguarded.  (Citr  Ct 

N.  Y.y  750. 

One  who  negligently  shoots  another  while 
hunting  is  liable,  though  he  dii]  not  know  of  the 
presence  of  the  person  shot   (Sup.)  867. 

DriTing  obliquely  across  railroad  track  in 
titreet  is  not  negligence  as  a  matter  of  law. 

(Sup.)  062. 

When  railroad  company  is  liable  where  child 
is  injured  while  playing  with  tnmtable.  (Snp.) 
1097. 

ComparatiTe  negUfrenoe. 

Doctrine  of  comparatiTe  negligence  Is  not  rec- 
ognized in  New  York.    (Com.  PI.)  734. 

Imputad  negligence. 

When  negligence  of  father  will  be  imputed  to 
child  in  action  for  wrragfol  death  m  child. 
(Snp.)  816. 

Contributory  negligence. 

When  contributory  negligence  will  defeat  an 
action  for  negligrat  injnry.   (Com.  PI.)  13. 

Negligence  of  boy  14  years  and  10  months 
old,  which  contribntes  to  his  Injuries,  defeats 
his  right  of  action  therefor,   ^uper.  M.  Y.) 

661. 

Age  of  child  injured  is  to  be  considered  in 
paBsins  on  question  of  contributory  negligence. 
(Sup.)  792. 

In  action  for  negligence,  plaintiff  must  show 
freedom  from  contributory  negligence.  (Sup.) 
887. 

Evidence. 

Sufficiency  of  evidence  in  action  for  driring 
wagon  over  plaintiff  in  the  street.  (Com.  Pi.) 
17. 

In  an  action  for  neirfigence,  defendant's-  in- 
tent is  not  material.   (Sup.)  8G7. 

Whether  Injuries  inflicted  by  horses  in  charge 
of  defendant's  servant  resulted  from  the  ne^f- 


gmce  of  the  serrant  isU  t»  be  m  mtMtion  f-i 

the  jury.   (Sup.)  914. 

Bridence  Md  insnffident  to  show  that  pcthi 
Injured  by  fall  in  street  was  kncxAed  dotrn 
defendant's  horse  or  wagon.   OBup.)  956. 

Wbm  dangerous  diaracter  of  horses  hy  vfai^ 
bg^^  was  caused  ts  a  question  for  Jiht.  <9biu 

ETidence  MI  Immatoial.  (Sup.)  1106. 

NEOOnABLB  ZNS'£RUMEHT8. 

Validity. 

Note  given  for  services  rendered  is  vmEd. 
though  diere  was  no  promise  lo  pay  when  ifee 
services  were  rendered.   (Snp.)  '2TZ. 

Note  payable  at  maker's  death  for  aerricec 
rendered  by  the  payee  Is  valid,  and  it  is  io- 
material  that  the  value  of  tbe  awviees  is  >: 
equal  to  the  unonnt  ct  the  note.    (Sop.)  '2T^ 

In  New  York  it  is  presumpticKi  of  law  lU: 
promissory  note  is  given  for  valid  conatderaciac. 
(Com.  PL)  3& 

Indorsement  and  transfer. 

Maker  of  note  given  for  speculative  nrie**  ^ 
seed  oats  is  liable  to  a  trausfetce  of  toe  not^. 
wliere  he  had  the  same  knowledge  of  the  bua- 
ncBs  when  he  gars  the  note  as  the  holder  h». 
when  he  bought  it.   (Sup.)  312. 

One  who  accepts  note  iu  full  discharge  <tf 
antecedent  debt  la  a  bona  fide  pnrcliwer.  (Ot? 
Ct.  N.  Y.)  S88. 

Demand,  protest,  and  noUce. 

Sending  notice  of  nonpayment  by  mail  is  Rif- 
flcient  to  charge  iodorser,  though  he  does  w 
receive  It   (City  Ct  N.  Y.)  746. 

Protest  of  inland  bill  of  exchange  la  not  wx- 
essary  to  charge  indorser.   (City  CL  N.  Y.)  '¥■- 

Notice  of  protest  may  be  directed  to  city  ii 
which  indorser  resides  where  no  other  placp  1* 
indicated  to  which  nodce  should  be  sent. 
Ct  N.  Y.)  783. 

AotioDB  on. 

Answer  Md  not  sufficient  to  diarce  pbhtilf 
with  notice  of  condition  on  which  ■«h-wimmm1i. 
tion  note  was  made.    (Siqt.)  922. 

NKW  TBIAIi, 

See.  also,  "Appeal." 

Affidavit  of  new  witnesses  must  be  anfaro'ltri 
on  motion  for  new  trial  on  ground  of  newly-di*- 
eovered  evidence.  (City  Ct  N.  Y.)  744. 

Trial  Judge  has  power  to  set  aside  verdict  tsl 

grant  a  new  trial  for  insufficiency  of  evidncr. 

(Sup.)  881. 

Will  be  presumed  to  have  been  granted  fw 
insuffictenoy  of  evident'o  wht>rp  moving  party 
was  re<iulred  to  pay  costt.    (Sup.)  SSL. 


Bee 


Notes. 
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OFFZOB  AXn>  OFFIOBB. 

See.  aUo,  "RecelTenu" 

'Appointee  to  fill  Tftcancy  hoHi  office  until  be- 
ginning of  poUtical  y««  aftM  election  next 
succeeding  such  TOcancr.  or,  11  no  one  u,tliui 
elected,  antM  roce—ior  im  chown  and  qualifled. 

(Sop.)  600. 

Delivery  of  books  and  papers  of  an  office  wiil 
be  ordered  on  Bummary  appiication  by  person 
holding  certificate  of  election.    (Snp.)  Oil. 

When  officer  is  liable  for  money  lost  by  fail- 
nte  of  bank  in  which  the  mon^  was  deponted. 
(Snp.)  1069. 

FABDON. 

On  granting  a  pardon  the  goremor  may  im- 
pose a  condition  that  the  convict  shall  abstain 
from  intoxicating  liqnors  for  a  certain  time. 
(Sup.)  300. 

Where  a  convict  is  charged  with  violating  a 
conditional  pardon,  the  question  is  properly 
tried  by  Jnry  on  return  of  an  order  to  show 
cause  whr  he  shoold  not  be  remanded  to  prison. 

(Sop.)  aoo. 

FABEQVT  AND  GHUjD. 
See,  alto,  "Gnardian  and  Ward." 

Parent  cannot  enjoin  pubUcation  of  portrait 
of  infant  duld.  (Com.  PL)  271. 

PABTIEa 

In  action  to  recover  real-estate  title,  insur- 
ance company  is  not  interested  la  the  subject 
of  the  action  by  virtue  of  having  insured  the 
dUo  to  the  property.    (Super.  N.  Y.)  382. 

Grantee  of  land  pending  action  to  restrain 
operation  of  railroad  in  street  on  which  it 
abats,  and  for  damages,  cannot  be  joined  as 
plaintiff.   (Com.  PI.)  483. 

When  some  of  the  defendants  will  be  dropwd 
from  title  of  action  for  partitiOTi,  and  new  de- 
fendants brought  in.   (Sap.)  lOSl. 

PAETinON. 

Sale  does  not  cut  off  coutiugent  Interests  nn- 
lemB  Judgment'  providsa  for  and  protects  such 
totereat.    (Snp.)  40a 

PABTNERSHIF. 

X«ease  of  hotrf  for  share  of  profits  does  not 
-reaie  partnership  between  lessor  and  lessee. 
iSup.)  134. 

Mbt  be  proved  by  declarations  and  admis- 
sions of  aUeged  partners.   (City  Ct.  N.  T.)  763. 

Kvldence  Add  sufficient  to  show  consent  of 
:ta  i-tner  to  execution  of  assignment  in  firm  name 
t>y  his  copartner.   (Sup.)  1066. 
V.28N.T.8.— 74 


FasBengexs. 


Bee  *'GarTler&" 

FATMSNT. 

Pajment  is  an  affirmative  defense,  the  bufdak 
of  proving  which  is  on  defendant   (Com.  Fl.> 

42. 

When  payment  td  taxes  is  volnntarjr.  (Sup.) 
344. 

Where  debtor  gives  his  check  to  creditor  for 
amount  of  debt,  there  is  no  presumption  fhat 
the  check  was  received  In  satisfaction  of  the 
debt   (City  Ct.  N.  Y.)  774. 

When  insurance  preminm  is  paid  ^1J  deposit- 
ing In  post  oflftce  letter  containing  remittance. 

(Sup.)  ^1. 

Payments  hdd  to  have  been  made  nnder  mis- 
take of  fact.   (Sup.)  1026. 

PENSION. 

Exemption  of  property  purchased  with  pen- 
sion money  can  be  canceled  only  in  the  meniod 
prascribedliy  Code  Civ,  Ptoe.  |  I40i    (Sup.)  2SS. 

Fanonal  D^JnzleB. 

See  ^DamageB;"  "MesUgesce." 

Personal  RepreeentatlTes. 

See  "Bxecutors  and  AdmlnistratOTS.** 

FLBADING. 

Material  averment  will  be  construed  strictly 
against  pleadtt.    (Com.  PI.)  664. 

Averment  Md  to  be  a  eonclaslon  of  the  plead- 
er. (Sup.)  987. 

Complaint. 

When  complaint  will  be  sustained  on  demur- 
rer. (Com.  PI.)  IBl. 

Complaint  iu  action  against  directors  of  cor- 
poration for  mlBfeasancp  hfld  snffidoitly  def- 
mite  and  certain.   (Sup.)  606. 

Demurrer. 

Demurrer  must  state  spedflcaUy  the  defects 
relied  on.  (Super.  X.  Y.)  778. 

Defendant  cannot  demur  to  answer  of  eode- 
fendant  (Snp.)  800. 

Answer. 

A  denial  on  information  and  belief  of  mat- 
ters of  record  is  frivolous.   (Super,  N.  T.)  77. 

When  answer  in  action  on  note  will  not  be 
stricken  out  as  sham.   (Sup.)  232. 

Answer  admitting  that  defendnntB  "are"  part- 
ners does  not  admit  allegHtion  that  they  were 
partners  when  the  contract  sued  on  was  made. 
(City  Ct.  N.  Y.)  521. 

When  answer  creates  triable  Issus.  (City  Ot. 
N.  Y.)  748. 
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When    supplemeDtal   answer  miy  be  filed. 

(City  Ct.  N.  Y.)  754. 

Slotlon  to  strike  oat. 

Sufficiency  of  defense  cannot  be  raised  by  mo- 
tion to  strike  ont  portions  of  the  amnr^. 
,  (Sup.)  82». 

Motion  to  make  more  definite. 

Motion  to  make  complaint  more  definite  and 
certain  will  be  denied  where  the  uncertainty 
is  cured  by  Btipolation.  (St^er.  N.  Y.)  73. 

Beply. 

Reply  need  not  be  made  In  matters  ot  set* 
off  or  recoupment    (Com.  PL)  601. 

Amendment. 

Iieave  to  serve  amended  answor  may  be 
granted  on  a  motion  for  leave  to  serve  a  snp- 
plemental  answer  where  tiie  notice  of  motion 
atfks  for  "other  and  farther  relief."  (Com. 
Pi.)  9. 

No  snbstantial  change  of  a  claim  or  defense 
<'an  be  made  on  appeal  in  order  to  sustain  the 
judgmoit  (0>m.  PI.)  34. 

An  answer  which  does  not  plead  the  stat- 
ute of  limitations  of  a  foreign  state  cannot  be 
amended  bo  as  to  set  up  such  statute,  as  that 
would  introduce  a  new  defense.   (Sap.)  104. 

Amendments  dnring  trial  are  in  the  discre- 
tion of  the  court.    (Com.  Pi.)  546. 

Amending  complaint  in  action  for  death  by 
wrongful  act  by  inserting  that  decedent's  hus- 
band and  son  sustained  pecuniary  damages,  by 
reason  of  her  death,  in  sam  of  $5,000.  does  not 
introduce  new  cause  of  action  nor  change  the 
old.   (Sup.)  861. 

Only  one  amended  complaint  can  be  filed  as  a 
matter  of  course.   (Super.  K.  Y.)  1006. 

New  defense  may  be  set  np  in  amended  an- 
swer.  (Super.  N.  X.)  1007. 

When  leave  to  amend  answer  will  be  denied 
fbr  laches.  (Super.  N.  YO  1007. 

Amendment  of  answer  will  not  be  permitted 
where  matters  sought  to  be  set  up  may  be  shown 
under  the  ori^nal  answer.  (Super.  N.  Y.)  1007. 

BUI  of  particulars. 

When  the  complaint  alleges  that  defendant 
paid  some  of  his  creditors  more  than  wmh  pro- 
vided for  in  the  composition  agreement,  bill 
of  particulars  stating  names  of  the  creditors 
and  the  amounts  paid  will  be  ordered.  (City 
OL  N.  Y.)  S28. 

Variance. 

There  can  be  no  recovery  on  a  cause  of  ac- 
tion not  pleaded  where  objeetion  Is  duly  made. 
(Ciom.  PC)  34. 

FIjEBOB. 

When  title  to  pledged  goods  remains  in 
pledgee,  though  possession  has  been  delivered 
to  pledgor.  (Sup.)  255. 

Pool  Sellingr. 
See  "Ccmstitntional  Iaw.***  "Lotterica** 


FRAOnCQB  IN  GIVIZ<  GASBB. 

See.  also,  "Abatement  and  RevlTal;*'  "Appeal.'' 

"Costs;"  "Courts;**  "Evidence;"  "JodgoMjA^'' 
"Jury;"  "Pleading;"  "Reference;**  "Tii^:' 
"Witness;"  "Writs.*' 

On  motion  to  dismte  complaint  on  openi=$. 
plaintift  is  entitled  to  benefit  of  all  alIegat»M 
in  pleading,  and  of  aU  hia  offer*  of  pmf. 
(Com.  PI.)  13. 

Court  has  power  to  appoint  short  cause  akz 
dar,  and  place  causes  mereon  tor  trial  out  vf 
th&T  order  on  Uie  general  calendar.   (Oodl  FL. 

59. 

Accepting  and  retaining  notice  of  trial  is  i 
waiver  of  clerical  errors.  (Com.  PI.)  58. 

When  case  will  not  be  transferred  to  the  «fa« 
cause  calendar.  iSupn.  N.  Y.)  ITS. 

It  Is  error  for  referee  to  dlamisa  oomplah^: 
where  the  evidence  raises  a  qnestioa  of  fsr. 

(Sup.)  1025. 

Decision  of  special  term  will  not  (M<diasrL.r 
be  disturtied  on  aH>eal  wheve  a  question  of  br: 
was  presented  bj  conflicting  amdavitiL  (Sv-!' 
1033. 

FresoriptiozL. 

See  'limitation  of  Acttona." 


fhincipaij  Ain>  agent. 

An  agHit  wbo  fails  to  disdooe  hia  pcindptl 
is  personally  liable  to  one  with  whom  be  cos- 
tracts.   (Com.  PI.)  19. 

One  who  knows  the  inincipal,  bnt  diooses  » 
take  the  contract  of  the  agent.  Is  bonnd  by  b» 
election,  and  cannot  hold  the  principaL  (Coc 
PI.)  36/  F  I 

In  action  for  goods  sold  to  defendant's  sk. 
plaintiff  may  ^ow  that  defendant  had  been  le- 
customed  to  pay  for  similar  goods  thentokft 
purdiaaad  by  memlMia  9t  defendant's  Han-r. 
(City  Ot  N.  Y.)  93. 

When  rule  that  one  who  in  good  faith,  ai:' 
in  ignorance  of  Uie  rights  of  snbseqnently 
certained  principal,  receives  payment  of 
mand  against  the  agent,  oat  of  the  funds  / 
the  principal,  will  be  protected,  does  not  ap- 
ply. (Com.  PI.)  145. 

Authority  of  agent  to  sell  goods  indndcs  as- 
thorlty  to  warrant  them.   (Sap.)  181. 

When  principal  is  chargeaUe  with  fcnovIfOs 

of  agent's  acts.   (Sup.)  242. 

When  agent  is  authorised  to  bind  nnnor^' 
by  contract  providing  for  stipulated  dam^ 
(City  Ct.  Brook.)  517. 

Plaintiff  AeM  liable  for  conversion  by  &gf^'- 
(Com.  PI.)  540. 

When  principal  is  liable  for  conTersioa  Ij 
agent    (Com.  PI.)  709. 

Salesman  may  bind  prindpul  by  agr»v>m"it»  tc 
allow  discount  on  purchases.    (Com.  7H 

When  principal  la  personally  tiatdc  on  0.9- 
tracL    (Com.  PlJ  730l 
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FBINOIFAIi  AND  STJBBTY. 

Borety  mmy  mwij  to  court  by  motion  to  compel 
AB^SiUDent  of  judemeiit  agMnst  him  and  the 
pfindpaL  (Sup.)  1042. 


See  "Write." 


FMMess. 


Prondbwoiy  Notes. 

See  *a«egotiaUe  In«trnm«nt»." 

Proximate  OavM. 

See  "Damage*." 

RAILROAD  OOMFAinBa 

See.  also,  "Carrien;^  ''Eminent  Domain;" 
"Mone  and  Btceet  BallnNuto;"  '*Marter  and 
Serrant" 

KftilrMd  CMopanj  Is  not  bound  to  fence  its 
tracks  for  Becnrity  of  persons  on  them  without 
inTitation.   (Com.  PI.).  13. 

Bridence  In  action  BgaioBt  a  railroad  compaor 
for  mnnlaK  over  person  on  track  Jidd  sufficient 
to  take  question  of  Deglisence  to  jury.  (Super. 
N.  Y.)  72. 

On  annllcatlon  to  compel  conatmctltHi  of  Hrm 
crossing,  coat  to  railroad  company,  as  compared 
with  benefit  to  landowner,  will  be  conildered. 

(Sup.)  002. 

Contributory  neRligence  la  action  at  railroad 
croBsioK  Md  to  be  a  question  for  the  Jury. 
I  Sup.)  974. 

ReaVBstate  Agents. 

See  "Factors  and  Brokers." 

RECEIVERS. 

Tempwary  receiver  of  insolTent  bank  has  no 
authority  to  allow  set-olf  of  deposit  against  note 
of  depowtor.  (Snp.)  114. 

Pnrdiaaer  of  property  sold  to  pay  recdver'a 
certificate  is  not  ibbref  or  deficiency.    (Sup.)  192. 

BeoelTer's  certificates  in  excess  of  the  amount 
authorized  by  law  cannot  be  enforced  against 
estate,  unless  proceeds  were  used  for  Its  ben- 
efit.    (Sup.)  4^1. 

When  muDera  deposited  to  credit  of  action 
will  be  ordered  to  be  paid  to  recelTer  thereafter 
appointed.    (Sup.)  042. 

REjFERENCB. 

"When  the  court  may  appoint,  as  referee  In  a 
divorce  case,  a  person  nominated  by  one  of  the 
parties.   (Sup.)  170. 

Stipolation  that  referee,  with  a  person  of  his 
selection,  may  examine  the  premibcs  in  cuntm- 
veny.  does  not  authorise  nlm  to  decide  the 


case  on  the  nuTerified  report  of  a  person  se- 
lected by  him  to  examine  the  premisea.  <8npi) 

833. 

RELEASB  ANJ}  BISOHARQB. 

See,  also,  "Payment" 

Amement  to  rdease  didm  Md  Talid.  (City 
CtN.  y.)  00; 

RHPUBJVIN. 

Complaint  will  not  be  dismissed  for  defect  of 
proof  of  value.   (Com.  PI.)  57. 

A  Buccessfol  plaintiff  is  entitled  to  jMSHessioii 
of  the  chattel  with  damages,  and  his  recovery 
cannot  be  limited  to  "the  return  of  the  goods, 
or  six  cents  damages."    (Com.  PI.)  57. 

When  seller  has  right  to  recover  goods  selteil 
by  officer.  (City  CL  N.  Y.)  623. 

Wheu  lies  against  sherifl:  (City  Ct  N.  Y.) 
594, 

Where  plaintiff  shows  prima  fade  title  and 
right  to  possession,  and  there  is  no  evideoce  am 
to  how  defendant  came  into  posse^on,  jdaintlff 
is  entitled  to  lecover.  (Sup.)  930; 

Bea  Judicata. 

See  "Jndgment" 


See  "Appeal.'' 


See  "AppeaL' 


Restltatlon. 
Review* 


REPARIAET  RIGHTS. 

Owner  of  land  bounded  by  navigable  water  is 
entitled  to  ezduaiTe  possession  of  land  between 
high  and  low  water  marks.  (Snp.)  lOSL 


See  "Highways." 


Roads. 
SAUL 


"Vender  and 


See,  also.  "Chattel  Mortgages;* 

Purchaser." 

Contract  of  sale  is  not  void  because  seller  had 
only  an  option  which  was  not  enforceable  In  law. 

(Sup.)  423. 

Representations  by  seller  AeU  to  be  mere  ex- 
preaidon  of  o^nion.    (Sup.)  688. 

Servant. 

S^e  "filaater  and  Servant" 

SET-OFF  AND  OOTTNTER- 
CIAOI. 

Claim  against  corporation  cannot  be  offset 
against  price  of  goods  sold  by  recelTer.  (City 
CL  N.  iT)  525. 
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In  actUn  hy  assignee,  demand  against  asdn- 
«r  Can  be  connterdalmed  only  to  extent  of  dalm 
■Oed  on.    (OoDL  FL)  724. 

Damages  eaosed  br  im^opw  storage  of  goods 
may  be  set  off  In  action  for  storage  charges. 

<Oom.  PI.)  7S2. 

Oalm  against  plaintiff  acquired  after  action 
w/w  commenced  ii  not  avidlaUe.  <Snp.)  .870. 

Hividence  that  connterclaim  did  not  exist  in 
favor  of  defendant  when  action  was  commenced 
may  be  given  under  general  denial  in  reply. 
(ftTp.)  870. 

UndertakinfT  on  axmeal  in  a  "contract,"  with- 
in Code  Civ.  Proc.  I  502.  relating  to  counter- 
44aims  In  actions  on  contrnct.  (Sup.) 

Slander. 
See  "Ubel  and  Blander." 

Societies. 

See  "CorporationB." 

SBEOrFlO  FEBFOBMANOB. 

Contract  to  porchaae  land  will  not  be  en- 
forced nnlesfl  vendor  can  give  marketable  tlUe. 
<Super.  N.  T.)  850. 

Specific  performance  is  a  matter  of  discretion 
with  the  court,  and  will  not  be  granted  where 
it  woold  be  ineqaitable  or  uojoat  iSup.)  952. 

Statute  of  Fxands. 

See  '*FmndB,  SUtnto  ot" 


Statute  of  Limitations. 
Sm  'TJmlhitifln  ot  Acttonfc* 

STATUTES. 

Repeal,  see  'Intoxicating  Liquors.** 

I4iwfl  1877,  c.  228,  S  3.  relating  to  liabiEt?  d 
directors  for  corporate  debts,  .was  revived 
Laws  1S92,  c.  (Com.  PL)  2a 

A  forrign  statnta  must  be  pleaded  br  rediiic 
It  or  the  snbfltance  of  it,  or       referring  t-3 
by  the  date  of  Its  pablicatton,  or       some  ref- 
erence to  tiie  pnGlIc  statutes  ot  the  tux 

(Sup.)  104. 

Statute  does  not  apply  to  acts  in  procea  ei 
being  performed  at  the  time  of  its  paaeage. 
(Sup.)  B08. 

Take  effect  on  day  following  «iiactment  nc- 
less  fnrthetanoe  of  jostiee  reoiaiEaa  diffcnst 
rale.    (Sup.)  flOei 

Spedal  statnte  which  aivUes  portiaos  of  i 

Seneral  statute  to  a  local  court  is  not  r^«aM 
y  a  repeal  of  the  general  statute.    (Siqk)  646. 

Statute  hdd  not  to  violate  provisloD  of  «■- 
Btltution  tiiat  no  private  or  local  UU  shall  «a- 
brace  mare  than  one  subject,  which  shaD  be 
expressed  In  title.    (Sup.)  MB. 

A  general  statute  does  not  repeal  a  local  ■u^ 
nte  by  implication  unless  th^  are  dcariy  is- 
conslatent.   (Sop.)  871. 

Amendment  of  statute  which  has  bera  re- 
pealed "so  as  to  read  as  follows"  is  a  re-«uiei- 
ment  of  socb  statute  as  amended.   iSup.)  ftTI. 


STATtTTES  CONSTBUED. 


NEW  YORK 

CONSTltUTIOS. 

Art  1,  6  1   ^ 

Art  C  8  10  Sa).  811 

Art.  ^«  10,  11   27fi 

Art  1^ Tie  2" 

Art.4;f5  300 

Art  ?  1  7  276 

CoDB  or  Civil,  Pkocbdurb. 

Ca.  28    454 

I  14   130 

18  309,  414    230 

431.  030,  1030 

4r»2   392 

488   803 

4!»0   77S 

i  r>in   S70 

jf  Vitri  1059 

r>14,  519   5tH 

i   .........toofi 

«  544    754 

«  552   8(i;i 

i  603    737 

ft  723   547 

1  789  et  seq   09 

S629  222,  296 


J 834   1075 
836.  Amended  by  Laws 

1891,  ch.  381   052 

8  970    214 

til  0»1,  986  218 

f  097   1«8 

I  1003  214 

S122!)   136 

i!  12!)4   407 

8  1404   258 

i  vm  504 

«  I7;i0   67 

H  1775  65.  ti93 

8  17W  104.  572 

88  1788,  1789   114 

8  1822   440 

8   472 

8  2284   139 

I  2027    785 

Is  2707-2709   1048 

S  2722   100 

8  2727   362 

8  2736   496 

8  28t»  S:iS.  809,  921 

8  3172    754 

3228,  subd.  3  705 

3261  01,  544 

3^  603 


Cons  or  Crimihai.  Faociw-n. 

8  132   » 

i'^-  i-L 

«  527   i::. 

i  849  ;;  as 

ReVISBD  STATt-TKS. 

Volnme  2. 
Page  137,  8  4   1«E 

Seventh  EiHtimt. 
Volume  2. 
Page  988,  I  5  631 

Eighth  Ediiinn, 

Volume  4. 

Page  2437,  f  55  m 

PaRe2457.8  7  fiST 

Page  2560,  §27  2S 

Page  2501,  H  34.  35   £ 

BIrrf«cyc'«  Fittttnn. 

Page  1770,  S|  283.  2«4.  Re- 
pealed by  Laws  18110.  '^l 
f  24S  SC" 
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Onr  Guvran. 

HndBOQ,  I  4.  Iawb  1872, 
cb.  468.  Amended  hy 
Laws  1S73,  ch.  663  040 

BocfaestK.  Lawi  1880,  ch. 

14  usa 

Lawk. 

1838,  ch.  260,  t  10  1100 

1848,  cb.  40,  J  10  159 

1848.  ch.  265,  {2   77 

1848,  ch.  819    402,  625 

1854,  ch.  402   239 

1856^  ch.  179.  I  16  871 

1857.  ch.536,|S   141 

1860.  ch.  34S  735 

1860;  eh.  880   208 

1864.  eh.  656   871 

1871.  ch.  21  625 

ISn,  dL  810  646 


1872,  i  4.  HndMB 
Gltr  Ohartn.  Ameoded 

br  LawB  187%  eh.  663. .  940 

1873,  ch.  663.....   940 

1873,  ch.  890.  IS  la  18. 

Amended  \v  Lawb  1887, 

ch.  703   628 

1877,  ch.  22&18.  Repealed 
bj  LawBl&O.  ch.  B64,  } 
70   28,  29 

1879,  ch.  248   478 

18SU,  ch.  14.  Kochester  Uit7 

Charter   226 

1880.  ch.  260. 1  8  1039 

1880.  ch.  440.16....   280 

1885.  ch.  181.  1  102  1021 

1886,  ch.  342   661 

1886,  ch.  342,  1 17  1086 

1887,  ch.  479  520,  811 

1887^  dL  687   889 

1887^  di.  679   208 


1887,  du  70S  020 

1887,  ch.  718.  Amended  br 

Laws  1891,  ch.  215.  .380.  861 

1890,  ch.  146,  9  9   560 

1890,  ch.  664,  fi  TO.  Ampnd- 

ed  by  Laws  1892.  ch.  688.  28 

1890,  ch.  689,  I  243   928 

1891,  ch.  105,  I  604   303 

1801.  ch.  20S  663 

1891,  ch.  216  330 

1891,  ch.  381   902 

1892,  ch.  6a  8  2   77 

1802,  ch.  m  §  2  163,  476 

1892.  eh.  401,  M  1,  45. . . .  208 

1802,  ch.  602   731 

1892.  ch.  677,  »  31,  33.  .28,  20 

1892,  ch.  681, 1  6   600 

1892.  ch.  686,  {90    501 

1892.  ch.  688  28,  20 

1803,  ch.  36    600 

1893,  ch.  175   rtW 

1893,  ch.  344..'.  608 


Street  Railroads. ' 

See  "Hone  and  Street  Rallroada." 


Streets, 

See  "Sghwrnytr  "Mnnidpal  Oorporatkma.** 

Snnunoiis. 

See  "Write." 

Supplementary  Frooeedlngs. 

See  "BxecndoD." 


TAXATION. 

Demand  li  not  nccewazy  befwe  snlng  c6r- 
poratlim  ftv  taxee.  (Bnper.  N.  Y.)  77. 

Answer  In  action  agaEnat  corporation  for 
tiixcH  held  snffident  to  raiM  Issue  of  defmd- 
nnt's  liability  to  be  taxed  in  New  York  City. 
(Super.  N.  Y.)  77. 

An  assesBment  cannot  be  attacked  oollaterallr. 
(Sniwr.  N.  Y.)  77. 

Axsesement  will  not  be  reduced  by  deducting 
HDionnt  of  debts  where  taxpayer  rpfuses  to 
Rtflte  to  whom  he  owes  the  allied  debts,  ^np.) 
141. 

"Voluntary  payment  of  taxes  onder  an  assess- 
ni(>nt,  which  Is  merely  erroneous,  but  not  illegal, 
cannot  be  recovered  back.    (Sup.)  344. 

Personal  property  of  estate  is  asflesBable  in 
county  where  it  is  actaally  held,    l^up.)  651. 

Assesament  against  hoirs  of  decedent  without 
naming  them  is  void.   (Sup.)  889. 

Certiorari  to  review  assessment  is  satisfied  by 
return  of  copy  of  assessment.   (Sup.)  1039. 

Objection  not  presented  to  ass«wors  on  griev- 
nnee  day  cannot  afterwards  be  raised  by  cer- 
tiorari to  review  the  assessment.  (Sup.)  1038. 


Town  derk  Is  not  a  necessary  party  to  certi- 
orari to  review  an  assessment.  (Sup.)  1089. 

TAacation  of  Oosts. 
See  *'Coiti.'' 


TEliEaBAFH  COMPA27XES. 

Limiting  liability  for  delay  In  delivery  of  nn- 
repeated  message  to  sum  paid  (or  transmlasioa 
U  nUd.    (Com.  PL)  6SL 

Tenants  in  Oommon. 

UabOttr  to  ootenants  for  rent,  see  "Bstoppd." 


TORT& 

See  "libel  and  Slander;"  "Negligeneer  *rbo- 
ver  and  Gtaverrion." 

Oonsent  of  pari?  prounred  by  fraud  or  duress 
is  not  a  defenee.  (Com.  PI.)  ISL 


TOWNS. 

Election  of  officers  takes  place  on  day  that 
votes  are  cast,  and  not  on  day  results  are  de- 
clared by  town  officers.    (Sup.)  60S. 

Deed  executed  by  president  of  board  of  trus- 
tees, including  land  not  intended  to  be  convered. 
&eU  void  as  to  audi  part.   (Sup.)  831. 


TBADE-MABKS  AND  TBABB- 
NAUSS. 

Label  inscribed  "Maryland  Glub  Rye  Whis- 
ky," though  a  trade  mark.  Is  not  infringed  by  a 
label  inscribed  "Maryland  Bye,"  and  under  it 
the  words  "CInb  Whisky."    (Com.  PI.)  38& 
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Transfer  Tax. 

See  "DMcent  and  Diatilbntton." 

THTATi. 

See.  also,  "Awwal;-  "ETldence;'*  "Jndmenf" 
••Jury;'*  "Pleading;"  "PractlceliiClTUTJaBeB-" 
"RefercDce;"  "Wltnew," 

It  is  BOt  error  to  refnse  request  to  charge 
which  has  alreadv  been  substantially  giren. 
(Cltr  Ct.  Brook.)  S&. 

When  right  to  settlement  ot  issaes  for  trial 
hj  jury  is  waired.   (Sup.)  214. 

Objection  after  qnestion  has  been  answered 
Is  sufficient  where  the  answer  was  kItoi  before 
an  objectlos  oould  be  Interposed.  CSup.)  -^OS. 

Objection  that  evidence  is  incompetent,  im- 
Itroper,  and  siteculative,  and  not  the  proper 
method  of  proving  damues,  is  sufficient  to  pre- 
NRDt  question  of  odmisnbiu^  of  opinion  ert- 
deuce.  (Sup.)  468. 

Where  answa  of  witness  Is  partly  irrespon- 
Mire,  motion  to  strike  ont  must  specif  sodi 
part.    (Com.  Pi.)  572. 

When  court  may  comment  on  failure  to  pro- 
duce witness.    (Super.  N.  Y.)  683. 

Court  may,  on  opening  of  case,  allow  facts 
U>  be  explained  from  map.  (Snp.)  80S. 

Verdlot  and  flndtngs. 

Findlngi  Add  not  secundum  allegata.  (Super. 
N.  Y.)  SI 

When  portion  of  verdict  Cfinnot  be  stricken 
out  as  surplusage.   (Super  Buff.)  495. 

Verdict  In  ejectment  keid  so  indefinite  as  to 
eonstitnte  a  mistrial.   (City  Ct  Brook.1  513. 

Direction  of  verdict  sobject  to  opinion  of  gen- 
eral term  is  only  proper  on  an  nncontroverted 
state  of  facts.    (Super.  N.  Y.)  671. 

It  Is  error  to  direct  verdict  on  conflicting 
evidence.  (Qty  Ct  N.  T.)  740.  741,  789. 

TBOTTER  AND  CONVEBSION, 

On  rescission  of  a  check  drawn  by  an  agent 
against  Ills  principal's  funds  to  pay  his  personal 
debt,  ihe  ownership  of  the  check  reverts  to  the 
principal,  and  she  may  sue  for  conversion  there- 
on.  (Com.  PI.)  145. 

An  action  for  convention  cannot  be  maintain- 
ed by  a  t«iant  in  common  against  his  eotenant. 
(Com.  PI.)  733. 

.TBTTBTS. 

Devise  in  trust  to  ct^ect  rents,  and  apply 
the  same  to  taxes,  insurance,  mortgages,  etc., 
hdd  valid.    (Sup.)  369. 

Where  claim  under  insurance  policy  against 
injuries  to  employes  of  assured  is  sent  to  in- 
surer's agent,  who,  by  agreement  with  the  as- 
sured, applies  it  to  a  personal  debt  due  from  the 
assured  to  him,  the  employe  may  recover  it 
from  the  agent   (Super.  Buff.)  483. 


When  money  obtained  br  fraud  can  be  fol- 
lowed.  (Super.  Buff.)  782. 

Permission  to  trustee  to  apply  trust  fond  u 
his  personal  use  does  not  abolish  the  tnut. 
(Sup.)  906. 

Trust  kM  to  have  no  other  object  than 
furtherance  of  teetatoir*B  unlawful  poipoM  to 
fk^rate  hb  danj^ter  and  hoc  husband.  (Si»l 

UBUHY. 

See,  also,  "BJstoppeL" 
When  transaction  eonstitntoa  loan  tboofk  so 


money  pasaea.   (Sup.)  408: 

Purchase  of  accommodation  paper  at  Usui- 
ous  rate  cannot  recover  against  accommoda- 
ti<m  maker,  thou^  P^T^  renreaentad  tbtt  it 
was  business  paper.    (Com.  PL)  554. 


vmnxnt  and  fdbohaseb. 


"Etendnlent  ConviTaiUM;*' 
Performance." 


•fiele;- 


When  purdiaBer  will 
ground  01  doubtful  title. 


be  reKered  as  d» 
(Snp.)  327. 

Money  paid  by  pnrobaaer  may  be  reoovcfiH! 
where  vendor's  title  is  doubtfuL  {Sapa.  N.  T.i 
485.  *  *^ 

Purchaser  may  refuse  to  take  title  wbot 
there  is  of  record  an  nnsatisfled  mattmi 
though  tlie  mortgagee  has  executed  m  uK&me- 
tioa.  (Super.  N.  y!)  485. 

When  strict  rules  of  law  apply  In  aetiaa  b; 

SQrchaser  to  recover  purchase  money.  (Sracr. 
f.  Y.)  485. 

When  purchaser  may  rely  on  represoitatioD- 
without  personal  inspection  of  land  wdl 
(Sup.)  610. 


VBNUB  IN  dVni  GABB9. 

Supplemental  answer  cannot  be  filed  in  as  a-> 
tion  r«noved  fnmi  a  district  court  of  Xe« 
York  City  to  the  court  of  common  ^eaa.  (Gkb. 
PL)  9. 

Provision  of  Code  Civ.  Proc.  |  ilS4,  that  &^ 
tion  must  be  tried  In  county  where  **OQe  of  tbr 
parties"  resides,  does  not  mean  all  of  seven! 
plaintiffs,  or  all  of  seretal  defendants,  (Sqi' 
218. 

Demand  for  change  of  vmue  la  soflieieEt 
where  it  was  served  after  answering  origis^ 
complaint,  but  before  answering  amended  com- 
plaint.  (Snp.)  218. 

Nonresident  defendant  may  move  for 
of  venue.   (Sup.)  218. 

A  cause  cannot  be  removed  from  the  distri-t 
court  of  New  York  City  to  the  common  iries* 
after  an  application  for  adjonnuneat  by  d-^ 
fendant.   (Com.  PI.)  267. 

Change  of  venue  for  convenience  of  w!tne*»-> 
will  not  be  granted  after  d^«y  of  a  T^' 
(Sup.)  278. 
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Praceedlog  to  trial  in  dUtriet  court  of  New 
York  dt7  waiTM  ri^t  oi  TemoTBl  to  eovrt  of 
common  pleat.    (Gom.  PI.)  082. 


Verdict. 

See  "TriaL" 

WATERS  Am>  WATEB 

OOUBSES. 

la  action  for  dlvertiDg  water  coniM,  ootBtand- 
iag  title  In  third 'person  cannot  tn  proved  under 
general  denial.   (Sup.)  806. 


WHAHVES. 

When  a  wharf  la  private  property.  (Sop.) 
970. 

See,  also,  "Descent  and  Distrlbatlon;"  "Ex- 
ecntors  and  Administrators." 

TTndoe  inflaenoe. 

Gridence  held  sufficient  to  show  that  will  was 
not  procured  by  undue  inSnence.   (Sop.)  907. 

Mere  Act  that  testator  resided  with  or  near 
benefidarlei  does  not  prove  undue  Inflnenoe  on 
their  part  (Snp.)  1062. 

Declarations  (tf  testator  before  eucntlon  are 
not  admissible  to  show  undue  influenne.  (Sup.) 
1002. 

VcOidity. 

Devise  hdd  to  violate  statute  against  perpetui- 
ties.  (Sup.)  129. 

Where  object  of  wni  is  to  distribute  estate 
equally  among  testator's  children,  and  it  fails 
in  part,  the  whole  will  is  void,   (sap.)  129. 

Will  htid  not  to  violate  statute  agidnst  per- 
petuities.   (Sup.)  369. 

Bequest  void  for  uncertainty  in  deacrip- 
tion  of  beneficiaries.    (Sup.)  4UL 

Bequest  of  lapsed  legacies  to  executors  "ab- 
Bolntely,  and  without  limitation  t»  restriction," 
with  expression  of  belief  that  fhej  will  follow 
testatrix's  wishes,  la  valid.    (Sup.)  401. 

Limitation  over  In  violation  of  statute  against 
perpetjiilies  hdd  to  be  separable  from  main  be- 
qnest,  and  not  to  invalidate  it.    (Surr.)  583. 

Bequest  to  a  church  to  purchase  clothing  "for 
poor  children  to  enable  them  to  attend  Sabbath 
school  at  Ruch  church"  is  void  for  want  of  de- 
fined beneficiary.   (Sup.)  626. 

Will  may  be  valid  though  testatrix  was  inssne 
at  times.   (Sup.)  942. 

Construction. 

When  equity  has  Jurisdiction  of  action  to 
coQBtrue  will.    (Sup.)  625. 

X^cgades  hdd  to  be  diaiges  on  land.  (Sup.) 
602. 


Devise  over  on  devisees*  Mng  without  issue 
construed  to  mean  death  of  devlseea  without  1^ 
nw  in  lifetime  of  testator.  (Snp-)  963. 

Provision  in  wfll  that,  unless  devisee  lives 

apart  from  her  busbsnd,  the  devise  shall  go  to 
third  persons,  is  a  condition  snhseguent,  and 
void  as  a^nst  public  policy.  (Sup.)  lOtf. 

Bights  of  deTisees  and  legatees. 

Where  a  will  is  void  la  part,  a  devisee  can- 
not  claim  the  devise,  and  also  take  as  h^  is 
hostIUt7  to  the  scheme  ol  the  wia  (Sup.)  129. 

In  ascertaining  the  value  of  personal  estate 
as  of  testator's  death  the  profits  on  the  estate 
actually  received  will  be  considered.   (Sup.)  203. 

Surplus  income  of  fund  set  apart  to  pay  an- 
nuities hdd  distributable  as  Income  of  residue, 
and  not  a  part  of  principal.   (Sup.)  357. 

Aptdication  to  compel  payment  of  legacy  win 
be  denied  whne  there  u  not  sufficient  monecr 
to  pay  in  fuU.    (Surr.)  894. 

Where  two  of  three  legatees  to  whom  be- 

anest  was  made,  "to  be  equally  divided  between 
lem  share  and  share  alike,"  are  Incapable  of 
taking,  the  othw  takes  only  Its  iffopmrtlonate 
share.    (Sup.)  626. 

Decree  of  surrogate  that  will  of  realty  was 
procured  by  fraud  and  undue  influence  is  not 
conclusive  on  devisee.  (Gir.  Ct)  780> 


WITNESS. 

See,  also,  "EvidenceL** 

Competenoy. 

Husband's  right  of  curtesy  initiate  does  not 
give  him  such  an  interest  in  his  wife's  land  as 
to  disquali^  him  as  a  witness  in  her  favor  un- 
der Code  Civ.  Pr«c  S  829.   (Sup.)  222. 

Code  Civ.  Proc  {  829,  does  not  prohibit  a 
party  to  an  action  who  derives  his  title  from 
a  decedent  from  testifying  as  to  personal  trans- 
actions with  decedent,  as  against  a  party  who 
does  not  derive  his  title  from  decedent  (Snp.) 
296. 

When  witness  Is  not  Interested  In  result  of 
action  so  as  to  disqualify  him  from  testify^g 
as  to  communicatiotis  with  decedent.   (Sup.)  4W. 

When  error  in  admitting  testimony  as  to 
transaction  with  decedent  is  not  cured  tiy  tes- 
timony of  adverse  party.    (City  Ct.  N.  Y.)  506. 

Laws  1891,  declaring  that  the  privilege  as  to 
transactions  between  physician  and  patient  can 
l>e  waived  only  on  the  trial,  does  not  apply  to 
an  action  on  a  life  insurance  policy  issued  before 
the  amendment,  and  expressly  waiving  the  priv- 
ilege.  (Sup.)  952. 

Burden  of  proving  that  communication  by  at- 
torney to  client  was  privileged  communication 
is  on  the  person  objecting  to  testimony  of  the  at- 
torney.  (Sup.)  1035. 

Person  interested  in  contest  ot  will  cannot 
testify  as  to  conversations  between  testator  and 
another  In  which  witness  did  not  take  iwrt 

(Sup.)  1062. 
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Tn  acdon  on  life  insnrance  poltcr,  phrsicjan 
raiinot  tmtifr  bb  to  what  he  treated  insured  tor 
before  the  policy  waa  iaaned.   (Sup.)  lOTli. 
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